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JUDGES 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 

THE  .CIRCUIT  AND  DISTRICT  COURTS,  AND 

THE  COMMERCE  COURT 


FIRST  CIRCUIT 


Hon.  OLIVER  WBNDBLL  HOLMES.  Circuit  Justice Waahlngton,  D.  C. 

Hon.  LB  BARON  B.  COLT,  Circuit  Judge Providence,  R,  I. 

Hon.  WILLIAM  L.  PUTNAM.  Circuit  Judge Portland,  Me. 

Hon.  FREDERIC   DODGE,  Circuit  Judge Boston,    Mass. 

Hon.  CLARENCE  HALE,  District  Judgo.  Maine PorUand,  Me. 

Hon.  JAS.  M.  MORTON,  Jr.,   District  Judge.  Massachusetts^ Boston,  Mass. 

Hon.  EDGAR  ALDRICH,  District  Judge.  New  Hampshire ; Littleton,  N.  H. 

Hon.  ARTHUR  L.  BROWN,  District  Judge,  Rhode  Island Providence,  R.  I. 


SECOND  CIRCUIT 


Hon.  CHARLES  B.  HUGHES,  Circuit  Justice Washington,  D.  C. 

Hon.  B.  HENRY  LACOMBE.  Circuit  Judge New  York,  N.  Y. 

Hon.  ALFRED  C.  COXE,  Circuit  Judge New  York.  N.  Y. 

Hon.  HENRY  G.  WARD.  Circuit  Judge New  York,  N.  Y. 

Hon.  WALTER  C.  NOYES.  Circuit  Judge New  Haven.  Conn. 

Hon.  JAMES  P.  PLATT,  District  Judge,  Connecticut Hartford.  Conn. 

Hon.  THOMAS  L  CHATFIELD.  District  Judge,  E,  D.  New  York Brooklyn,  N.  Y. 

Hon.  VAN  VECHTEN  VEEDER,  District  Judge,  B.    D.  New  York Brooklyn,  N.  Y. 

Hon.  GEORGE  W.  RAY,  District  Judge,  N.  D.  New  York Norwich,  N.  Y. 

Hon.  GEORGE  C.  HOLT.  District  Judge.  S.  D.  New  York New  York,  N.  Y. 

Hon.  CHARLES  M.  HOUGH.  District  Judgo.  S.  D.  New  York New  York,  N.  Y. 

Hon.  LEARNED  HAND,  District  Judge,  S.  D.  New  York ; New  York.  N.  Y. 

Hon.  JULIUS  M.  MAYER,  District  Judge,  S.  D.  New   York New  York.  N.  Y. 

Hon.  JOHN  R.  HAZEL,  District  Judge,  W.  D.  New  York Buffalo,  N.  Y. 

Hon.  JAMES  L.  MARTIN,  District  Judge,  Vermont Brattleboro,  Vt 

THIRD  CIRCUIT 

Hon.  MAHLON  PITNEY.  Circuit  Justice Washington,  D.  O. 

Hon.  JOHN  B.  M6PHBRS0N.  Circuit  Judge Philadelphia,   Pa. 

Hon.  GEORGE  GRAY,  Circuit  Judge .- Wilmington.  Del.' 

Hon.  JOSEPH  BUFFINGTON,  Circuit  Judge PItUburg,  Pa. 

Hon.  EDWARD  G.  BRADFORD,  District  Judge.  Delaware Wilmington,  Del. 

Hon.  JOHN  RELLSTAB,  District  Judge,  New  Jersey Trenton.  N.  J. 

Hon.  JOSEPH  CROSS.  District  Judge.  New  Jersey Elisabeth.  N.  J. 

Hon.  JAMBS  B.  HOLLAND.  District  Judge.  E.  D.  Pennsylvania Philadelphia,  Pa. 

Hon.  J.  WHITAKBR  THOMPSON,  District  Judge,  E.  Pennsylvania* Philadelphia,  Pa. 

Hon.  CHAS.  B.  WtTMER,  District  Judge,  M.  D.  Pennsylvania Sunbury,  Pa. 

Hon.  JAMES  S.  YOUNG,  District  Judge,  W.  D.  Pennsylvania Pittsburg,  Pa. 

Bon.  CHARLES  P.  ORR.  District  Judge,  W.  D.    Pennsylvania.. v Pittsburg,   Pa. 


> Appointed  August  U>   1911.  'Appointed  July  16.  1912. 
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FOURTH  CIRCUIT. 

Hon.  EDWARD  D.  WHITE.  Circuit  Justice Washington,  D.  C. 

Hon.  NATHAN  GOFF,  Circuit  Judge Clarksburg,  W.  Va. 

Hon.  JETER  C.  PRITCHARD,  Circuit  Judge Aaheville.  N.  C. 

Hon.  JOHN  C.   ROSE.   District  Judge.   Maryland Baltimore,  Md. 

Hon.  HENRY  G.  CONNOR,  District  Judge,  E.  D.  North  Carolina Wilson.  N.  C. 

Hon.  JAMES  E.  BOYD.  District  Judge,  W.  D.  North  Carolina Greensboro.  N.  C. 

Hon.  HENRY  A.  MIDDLETON  SMITH.  District  Judge.  B.  and  W.  D.  S.  C. Charleston,  S.  C. 

Hon.  EDMUND  WADDILL,  Jr.,  District  Judge.  E.  D.  Virginia Richmond.  Va. 

Hon.  HENRY  CLAY  McDOWELL,  District  Judge,  W.  D.  Virginia Lynchburg,  Va. 

Hon.  ALSTON  G.  DAYTON,  District  Judge.  N.  D.  West  Virginia Phllippl.  W.  Va. 

Hon.  BENJAMIN  P.  KELLER.  District  Judge.  S.  D.  West  Virginia. Charleston,  W.  Va. 


FIFTH  CIRCUIT 

Hon.  JOSEPH  R.  LAMAR,  Circuit  Justice Washington,  D.  C. 

Hon.  DON  A.  PARDEE,  Circuit  Judge Atlanta,  Ga, 

Hon.  A.  P.  McCORMICK,  Circuit  Judge Dallas,  Teat. 

Hon.  DAVID  D.  SHELBY.  Circuit  Judge Huntsvllls,  Ala. 

Hon.  THOMAS  G.  JONES,  District  Judge.  N.  and  M.  D.  Alabama Montgomery.  Ala. 

Hon.  WM.  L  GRUBB.  District  Judge,  N.  D.  Alabama Birmingham.  Ala. 

Hon.  HARRY  T.  TOULMIN,  District  Judge,  S.  D.  Alabama Mobile,  Ala. 

Hon.  WM.  B.  SHEPPARD.  District  Judge,  N.  D.  Florida , Pensacola.  Fla. 

Hon.  JAMBS  W.  LOCKE,  District  Judge,  S.  D.  Florida^ .' Jacksonville.  Fla. 

Hon.  JOHN  M.  CHENEY,  District  Judge,  S.  D.  Florida* Jacksonville,   Fla. 

Hon.  WILLIAM  T.' NEWMAN.  District  Judge,  N.  D.  Georgia Atlanta,  Ga. 

Hon.  EMORY  SPEER,  District  Judge,  S.  D.  Georgia Macon.  Qa. 

Hon.  RUFUS  E.  FOSTER.  District  Judge,  E.  D.  Louisiana New  Orleans,  La. 

Hon.  ALECK  BOARMAN.  District  Judge,  W.  D.  Louisiana Shreveport.  La. 

Hon.  HENRY  C.  NILES.  District  Judge.  N.  and  S.  D.  Mississippi Kosciusko.  Miss. 

Hon.  GORDON  RUSSELL,  District  Judge,  B.  D.    Tevas Sherman.    Teat. 

Hon.  EDWARD  R.  MEEK.  District  Judge,  N.  D.  Texas Dallas,  Tex. 

Hon.  WALLERS.  BURNS.  District  Judge.  S.  D.  Texas Houston.  Tex. 

Hon.  THOMAS  S.  MA^EY,  District  Judge.  W.  D.  Texas Austin,  Tex. 


SIXTH  CIRCUIT 


Hon.  WILLIAM  R.  DAY.  Circuit  Justice Washington.  D.  C. 

Hon.  ARTHUR  C.  DENISON,  Circuit  Judge Grand  Rapids.  Mich. 

Hon.  JOHN  W.  WARRINGTON.  Circuit  Judge y.. Cincinnati.  Ohio. 

flon.  LOYAL  B.  KNAPPEN.  Circuit  Judge Grand  Rapids,  Mich. 

Hon.  ANDREW  M.  J.  COCHRAN.  District  Judge,  E.  D.  Kentucky Maysvllle,  Ky. 

Hon.  WALTER  EVANS,  District  Judge.  W.  D.  Kentucky Louisville,  Ky. 

Hon.  ARTHUR  J.TUTTLE,  District  Judge,  E.  Michigan ....Detroit.  Mich. 

Hon.  CLARENCE  W,  SESSIONS,  District  Judge,  W.  D.   Michigan Muskegon,  Mich. 

Hon.  JOHN  M.  KILLITS.  District  Judge.  N.  D.  Ohio Toledo.   Ohio. 

Hon.  WM.  L.  DAY,  District  Judge.  N.  D.  Ohio Cleveland.  Ohio. 

Hon.  HOWARD  C.  HOLLISTER,  District  Judge.  S.  D.  Ohio Cincinnati.  Ohla 

Hon.  JOHN  B.  SATER.  District  Judge.  S.  D.  Ohio ....Columbus.  Ohio. 

Hon.  EDWARD  T.  SANFQRD.  District  Judge,  E.  and  M.  D.  Tennessee.... Knox vlUe.  Tenn. 
Hon.  JOHN  B.  MuCALL,  District  Judge.  W.  D.  Tennessee Memphis,  Tenn. 


*  Resigned  July  9,  1912.  «  Appointed  August  26.  1912.  to  succeed  James  W.  Locke. 
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SEVENTH  CIRCUIT 


Hon.  HORACE  H.  LURTON.  Circuit  Justtee Waslilngtoii.  D.  C. 

Hon.  FRANCIS  E.  BAKER,  Circuit  .Tudge GoBhen.  Ind. 

Hon.  WILLIAM  H.  SEAMAN.  Circuit  Judge Sheboygan,  Wis. 

Hon.  CHRISTIAN  C.  KOHLSAAT.  Circuit  Judge Chicago,  111. 

Hon.  KENESAW  M.  LANDIS,  District  Judge,  N.  D.  Illlnole .Chicago.  IlL 

Hon.  GEORGE  A.  CARPENTER,  District  Judge,  N.  D.  Illinois..' Chicago.  HI. 

Hon.  FRANCIS  M.  WRIGHT.  District  Judge,  B.  D.  Illinois Urbana,  111. 

Hon.  J.  OTIS  HUMPRHBY.  District  Judge.  S.  D.  Illinois Springfleld.  111. 

Hon.  ALBERT  B.  ANDERSON,  District  Judge.  Indiana Indianapolis.  Ind. 

Hon-  FERDINAND  B.  GEIGER.  District  Judge,  E.  D.  Wisconsin MUwaukee,  Wis. 

Hon.  ARTHUR  L.  SANBORN.  District  Judge.  W.  D.  Wisconsin Madlaou,  WU. 


EIGHTH  CIRCUIT 


Hon.  WILLIS  VAN  DBVANTBR.  Circuit  Justice Wfwhlngton.  D.  C. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St  Paul,  Minn. 

Hon.  WILLIAM  C.  HOOK.  Circuit  Judge Leavenworth.  Kan. 

Hon.  ELMER  B.  ADAMS,  Circuit  Judge St  Louis,  Mo. 

Hon.  WALTER  I.  SMITH.  Circuit  Judge Council  Bluffs,  Iowa. 

Hon.  JACOB  TRIEBER,  District  Judge.  E.  D.  Arkansas Little  Rock,  Ark. 

Hon.  F.  A.  YOUMANS,  District  Judge.  W.  D.  Arkansas -.Ft  Smith,  Ark. 

Hon.  ROBERT  E.  LEWIS.  District  Judge.  Colorado Denver,  Colo. 

Hon.  WM.  H.  POPE..  District  Judge.  New  Mexico Santa  F6.  N.  M. 

Hon.  HENRY  THOMAS  REED.  District  Judge.  N.  D.  Iowa Cresco.  Iowa. 

Hon.  SMITH  McPHERSON,  District  Judge.  S.  D.  Iowa Red  Oak,  Iowa. 

Hon.  JOHN  C.  POLLOCK.  District  Judge,  Kansas Kansas  City.  Kan. 

Hon.  CHAS.  A.  WILLARD.  District  Judge.  Minnesota Minneapolis,  Minn. 

Hon.  PAGE  MORRIS.  District  Judge.  Minnesota Duluth,  Minn. 

Hon   DAVID  P.  DYER,  District  Judge,  E.  D.  Missouri St  Louis.  Mo. 

Hon.  ARBA  8.  VAN  VALKENBURGH.  District  Judge.  W.  D.  Missouri  ..Kansas  City.  Mo. 

Hon.  W.  H.  MUNGER,  District  Judge,  Nebraska ; Omaha,  Neb. 

Hon.  THOMAS  C.  MUNGER.  District  Judge.  Nebraska Lincoln,  Neb. 

Hon.  CHARLES  F.  AMIDON,  District  Judge,  North  Dakota Fargo.  N.  D. 

Hon.  RALPH  E.  CAMPBELL.  District  Judge,  B.  Oklahoma Muskogee.    Okl. 

Hon.  JOHN  H.  COTTERAL.  District  Judge,  W.  Oklahoma Guthrie.  Okl. 

Hon.  JAMES  D.  ELLIOTT,  District  Judge,  South  Dakota Sioux  Falte,  S.  D. 

Hon.  JOHN  A.  MARSHALL,  District  Judge.  Utah Salt  Lake  City.  Utah. 

Hon.  JOHN  A.  RINER,  District  Judge.  Wyoming Cheyenne,  Wyo. 


NINTH  CIRCUIT 


Hon.  JOSEPH  McKENNA.  Circuit  Justice Washington,  D.  C. 

Hon.  WILLIAM  B.  GILBERT.  Circuit  Judge Portland,  Or. 

Hon.  ERSKINE  M.  ROSS,  Circuit  Judge Los  Angeles.  Gal. 

Hon.  WM.  W.  MORROW,  Circuit  Judge San  Francisco..  Cal. 

Hon.  RICHARD  B.  SLOAN.  District  Judge,  Arizona' Phoenix.  Arts. 

Hon.  CORNELIUS  H.  HANFORD,  District  Judge.  W.   D.  Washington*.    ..Seattle^  Wash. 

Hon.  OLIN  WELLBORN.  District  Judge,  S.  D.  California ,. Los  Angeles.  Gal. 

Hon.  JOHN  J.  DB  HAVBN.  District  Judge.  N.  D.  California..! San  Francisco.  Cal. 

Hon.  FRANK  H.  RUDKIN.  District  Judge.  B.  D.  Washington Spokane.  Wash. 

Hon.  CHARLES  B.  WOLVBRTON,  District  Judge.  Oregon Portland.  Or. 

Hon.  EDWARD  S.  FARRINGTON.  District  Judge,  Nevada Carson  City.  Nev. 

Hon.  GEO.  M.  BOURQUIN,  District  Judge.  Montana Butte.    Mont 

Hon.  FRANK  S.  DIETRICH,  District  Judge,  Idaho Boise.  Idaho. 

Hon.  WM.  C.  VAN  FLEET,  District  Judge,  N.  D.  California San  Francisco,  Cal. 

Hon.  ROBERT  S.  BEAN,  District  Judge.  Oregon Portland,  Or. 

Hon  EDWARD  E.  CUSHMAN,  District  Judge.  W.  D.  Washington  Seattle.  Wash. 

Hon.  CLINTON  W.  HOWARD.  District  Judge.  W.  D.  Washington^. .  Bellingham,  Wash. 


*  Appointed  August  26.  1912.  *  Resigned  August  6.  1912. 

T  Appointed  August  26.  1912. 
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COMMERCE  COURT 

Hon.  MARTtN  A.  KNAPP,  Preflding  Judge. WMihlngtbn.  D.  *q^ 

Hon.  ROBERT  W.  ARGHBALD,  Associate  Judge Washington,  D.  o, 

Hon.  WILLIAM  H.  HUNT,  Associate  Judge Washington,  D.  0» 

Hon.  JOHN  B.  GARLAND,  Associate  Judge Washington,  D.  G« 

Bob.  JULIAN  W.  MAGK,  Associate  Judge » Washington,  D.  a 


Digitized  by 


Google 


CASES  REPORTED 


Page 
Adams  Laundry  Machinery  Co.,  American 

Lanndry  Machinery  Co.  v.  ( D.  C. ) . . . .  51 
A.  D.  Howe  Mach.   Co.  v.  Coffield  Motor 

Washer  Co.  (G.  C.  A.) 641 

Alabama  Consol.  Coal  &  Iron  Co.  v.  Balti- 
more Trust  Co.  (D.  C.) .347 

Alles,  Johansen  Bros.   Shoe  Co.  v.    (C.  C. 

A-)    274 

Allis-Chalmers  Co.,  General  Electric  Co.  v. 

(D.    O.) 658 

Aluminum   Castings  Co.  v.  Local  No.   84 

of  International  Molders'  Union  of  North 

America    (D.    C.) 220 

Alumfnum  Castings  Co.   v.   Local   No.  84 

of  International  Molders'  Union  of  North 

America  (D.  C.) 221 

American  Ass'n,  Williams  v.  (C.  C.  A.) ..  500 
American    Laundry     Machinery     Co.     ▼. 

Adams  laundry  Machinery  Co.  (D.  C.)  61 
American  Shipbuilding  Co.,  Commonwealth 

S.  S.  Co.  v.,  three  cases   (D.  C.) 780 

American  Shipbuilding  Co.,  Commonwealth 

S.  S.  Co.  v.,  three  cases  (D.  C.) 797 

American  Shipbuilding  Co.,  \Vhitney  v.  (D. 

C.)   777 

American  Steel  Foundries  v.   ScuUin-Gal- 

lagher  Iron  &  Steel  Co.  (C.  C.  A.) 49 

American  Tobacco  Co.,  Locker  v.  (D.  C.)  495 
Anaconda  Copper  Min.  Co.,  Geddes  v.   (D. 

0.) 860 

Anderson  v.  Bowring  &  Co.  (D.  C.) 676 

Anderson,  Taylor  v.  (C.  G.) 383 

Anderson  &  Co.,  National  Binding  Mach. 

Co.  V.   (D.  C.) 175 

Andrus  v.  Berkshire  Power  Co.  (D.  C).  ..1016 

Apollo  Bros.,  Perkins  v.    (D.  C.) 476 

Atchison,  T.  &  S.  F.  R.  Co.,  O'Connor  v. 

(D.    d) 224 

Aatomatic  Fire  Protection  Co.,  Thompson 

V.   (D.  C.) 750 

Baetz   V.   Schoenlau-Kukkuck  Trunk   Top 

&  Veneer  Co.  <C.  C.  AJ 40 

Bagolan,  Moxie  Co.  v.  (D.  C.) 680 

Baltimore  Trust  Co.,  Alabama  Consol.  Coal 

&  Iron  Co.  V.  (D.  0.) 347 

Baltimore  &  O.  R.  Com  Darr  v.  (D.  C.) . . .  665 
Baltimore  &  O.  R.   Co.  y.  Gawinske  (0. 

C.  A.) 31 

Barge  No.  14,  The  (D.  O.) 479 

Bart,  The  Jean  ,(D.  O.) 1002 

Bartiett,  Ex  parte  (D.  C.) 98 

Baxter,  Western  Dry  Goods  Co.  ▼.   (C.  0. 

A.)    136 

Beach  Front  Hotel  Co.  v.  Sooy  (C.  O.  A.)  881 

Beaver,  The,  two  cases  (D.  C.) 866 

Behrendsohn,  United  States  v.  (D.  C.)...  953 

Beibl,  In  re  (D.  C.) 870 

Bennett  v.  Lehigh  Val.  R.  Co.  (D.  C.) 678 


Page 
Berkshire  Power  Co.,  Andrus  ▼.  (D.  C.)  ..1016 
Berkshire  Power  Co.,  Griffith  v.  (D.  C.) .  .1016 
Berkshire  Power  Co.,  Hughes  v.  (D.  C.)  .  .1016 

Booth  V.  United  States  (C.  C.  A.) 283 

Boston   Marine   Ins.   Co.    v.   Metropolitan 

Redwood  Lumber  Co.  (C.  C.  A.) 703 

Bowring  &  Co.,  Anderson  v.  (D,  C.) 675 

Brady,  In  re  (D.  O... 669 

Brady,  Dallyn  v.  (D.  C.) 494 

Brady  v.  South  Shore  Traction  Co.  (D.  C.)  669 
Braeckel  Concentrator  Co.,  Mine  &  Smelter 

Supply  Co.  V.   (D.  C.) 897 

Britannia  Min.  Co.,  In  re  (D.  C.) 459 

Brooks,  James  Griffith  &  Sons  Co.  v.  (C.  C. 

A.)    723 

Brown  v.   Greenfield  Congregational  Soc 

(D.  C.)    238 

Bryant  Electric  Co.  v.  David  Killoch  Co. 

(D.  C.)    949 

Burdett-Rowntree  Mfg.  Co.,  Standard  Plun- 
ger Elevator  Co.  v.  (C.  C.  A.) - . .  743 

Byland,  James  Griffith  &  Sons  Co.  v.   (C. 

C.  A.) 723 

Byron  Jackson  Iron  Works  v.  United  Iron 

Works  (C.  O.) 44 

Cadillac  Motor  Car  Co.,  Johnson  y.    (D. 

C.)    485 

Campion  Mining  &  Trading  Co.,  Miocene 

Ditch  Co.  V.  (C;  C.  A.) 497 

Canton  Iron  &  Steel  Co.,  In  re  (D.  C.) 767 

Cardonnel.  Ex  parte  (D.  C.) 774 

Cargoes  of  Canal  Boats   Zenith,  Adelphi, 

and  Gold  Dust,  Guindon  v.  (P.  C.) 227 

Carlson   Motor  &  Truck  Co.  v.  Maxwell- 

Briscoe  Motor  Co.  (CCA.) 809 

Carolina  Glass  Co.  y.  Murray  (D.  C)....  892 

Catherine  M.  Monahan,  The  CD,  C) 855 

Central  of  Georgia  R.  Co.  v.  Railroad  Com- 
mission of  Alabama  (D.  C.) 954 

Century  Throwing  Co.  y.  Muller  (C  0.  A-)  252 
Chaml)er  of  Commerce  of  City  of  Augusta, 

Ga.,  y.  United  States  (Com.  C) 66 

Charles  Knosher  &  Co..  In  re  (C.  C.  A.)  136 

Chase  y.  Wetzlar  (0.  C.) 119 

Chase  &  Baker  Piano  Mfg.  Co.,  Smith  v. 

(D.    C) 466 

Cheatham   Electric    Switching   Device   Co. 

V.  Transit  Development  Co.  (D.  C) 668 

Chicago,  M.  &  P.  S.  R.  Co.,  Gaugler  y.  (D. 

C)    79 

Chicago,  M.  &  P.  S.  R.  C!o.,  United  States 

V.   (D.  C) 624 

Churchill.  In  re  (D.  C) Ill 

Churchill,  In  re  (D.  C.) 114 

Citizens*  Ins.  CJo.  v.  Qay   (D.  C) 436 

City  of  Cranston,  In  re  (D.  C) 230 

City  of  Omaha,  Missouri  JPac  R.  Ca  v.  (C 

C   A,) 616 


197  F. 


(ix) 


Digitized  by 


Google 


107  FEDBRAL  REPORTBB 


Page 
City  Water  Co.  of  Chillicothe,  Mo.,  Martin 

V.   (D.  C.) 462 

Clay,  Citizens*  Ins.  Co.  v.  (D.  C.) 435 

Clough.  In  re   (D.  C.) 185 

Coal  City  House  Furnishing  Co.  v.  Hogue 

(C.  C.  A.) X 

Coffield   Motor   Washer   Co.,   A.   D.   Howe 

Mach.  Co.  V.   (C.  C.  A.) 541 

ColdweU-Gildard  Co.  v.  Stafford  Co.  (D.  C.)  568 

Colfax,  Parr  v.  (CCA.) 302 

Colombiaj  The  (D.  C) tJ61 

Commercial   Acetylene   Co.  y.    Searchlight 

Gas  Co.  (D.  C:), 908 

Commonwealth  S.  S.  Co.  v.  American  Ship- 
building Co..  three  cases  (D.  C) 780 

Commonwealth  S.  S.  Co.  v.  American  Ship- 
building Co.,  three  ca8e3  (D.  C) 797 

Connecticut  General  Life  Ins.  Co.  v.  Mul- 
len (CCA.) 299 

Consolidated  Safety  Pin  Co.,  Washbnrne  v. 

(D.    C) 552 

Converse  v.  Stewart   (C  C  A.) 152 

Com  Exchange  of  Buffalo,  Patterson  v.  (D. 

C.)    ..•.. •••  686 

Corrugated    Bar    Co.,    Trussed    Concrete 

Steel  Ck).  V.  (D.  C) 946 

Corrus;ated  Metal  (Do.  v.  Martin  Metal  Mfg. 

Co.  (I>.  C) : 677 

Corrugated  Metal  Co.  v.  Pattison  (D.  C). .  677 

Cruz  V.  O'Boyle  (D.  C) 824 

Currie„In  re  (D.  C) 1012 

Cutter,  Davey  v.  {D,  C.) 178 

Dallyn  v.  Brady   (D.  C) 494 

Daoust,  Moxie  Co.  v.  (D.  C) 678 

Darr  v.  Baltimore  &  O.  R.  Co.  (D.  C). ..  665 

Davey  v.  Cutter   (D.  C.)    178 

David  Killoch  Co.,  Bryant  Electric  Co.  v. 

(D.    C) 949 

Delaware,  L.  &  W.  R.  CJo.,  Pedersen  v.  (C 

C    A.) 537 

De  Mayo  Coaling  Co..  In  re   (C  C.  A.)  155 

Denmark.  Nelson  v.   (D.  C) 472 

Denver  &  R.  G.  R.  Co.,  United  States  v. 

(D.   C) 629 

Diamond  State  Steel  Co.,  Hitner  v.  (C  C)  850 
Dougherty  v.  First  Nat  Bank  (C  C.  A.)  241 
Dunlevy  &  Bro.  Co.  v.  Forrest  (C  C  A.)  34 
Durham  Duplex  Razor  Co.,  Gillette  Safety 

Razor  Co.  v.  (D.  C) 574 

Duss,  Everitt  v.  (D.  C) 401 

Eck  V.  Lehigh  Val.  R.  Co.  (D.  C) 579 

Eibel  Process  Co.  v.  Remington-Martin  Co. 

(D.  C) 760 

Eisler,  National  Binding  Mach.  Co.  v.  (D. 

C.) 175 

Elbs  V.  Rochester  Egg  Carrier  Co.  (D.  C)  764 
Electric  Storage  Battery  Co.  v.  Gould  Stor- 
age Battery  Co.  (D.  C) 745 

Elizabeth,  The   (C.  C  A.) 160 

Empire  State  Surety  Co.,  United  States  v. 

(D.   C) 429 

Equitable    Asphalt    Maintenance    Co.    v. 

Parker- Washington  Co.  (D.  C) 920 

Erie  R.  Co.  V.  Swiderski  (CCA.) 621 

Erie  R.  Co.  V.  United  States  (C  C  A.)  287 
Etowah  Power  Co.,  Tinsley  v.  (D.  C.) ....  602 


Page 
Etowah   Light   &   Power   Co.    ▼.   Yancey 

(C    C) 845 

Eureka  Anthracite  Coal  Co.,  In  re  (D.  C.)  210 
Everitt  V.  Du88  (D.  C) 401 

Farbenfabriken  of  Elberfeld  CJo.,  Smith  v. 

(C    C    A.) 894 

Fay,  Laubscher  v.  (D.  C) 879 

Fayetteville  Wagon- Wood  &  Lumber  Co., 

In  re   (D.  C)    1«0 

Feaster  v.  Philadelphia  &  R.  R.  Co.  (D.  C)  680 
First  Nat.  Bank,  Dougherty  v.  (C  C  A-)  241 

Fitts,  United  States  v.  (D.  C) 1007 

Forrest,  Dunlevy  &  Bro.  Co.  v.  (C  C  A.)  34 
Franklin  Suit  &  Skirt  Co.,  In  re  (D.  C)..  691 
Freedman,  In  re  (D.  C) 767 

Garcia  v.  Garcia  (D.  C) 637 

Garrett  v.  Louisville  &  N.  R.  Co.  (C  C  A.)  715 
Gaugler  v.   Chicago,   M.  &  P.   S.   R.   Co, 

(D.  C) 79 

Gawinske,  Baltimore  &  O.  R.  Co.  v.  (C  C 

A.)    81 

Geddes  v.  Anaconda  Copper  Min.  Go.  (D. 

C)    8(50 

General  f^ectric  Co.  y.  AUis-Chalmers  Co. 

(D.    C) 558 

German    American    Button    dk).,    Ransome 

Concrete  Co.  v.  (D.  C) 172 

Gilbert,  Hfcrris  &  Co.  v.  Watzelhan  (C  C. 

A.)     Sl.^i 

Gilbert    Mfg.    Co.   v.    Post   &    Lester   Co. 

(D.  C) 56 

Gillette  Safety  Razor  Co.  v.  Durham  Du- 
plex Razor  Co.  (D.  C) 574 

Glasberg,  In  re  (C.  C  A.) 8U6 

Gloucester,  The  (D.  C) 655 

Golden  Rod,  The  (D.  C.) 830 

Golden  Rod.  The  (D.  C) 837 

Good  Hope.  The   (C.  C.  A.)    149 

Goold  Co.,  Hurd  v.  (D.  C) 756 

Goshorn  v.  Murray   (D.  C.) 407 

Gould   Storage  Battery  Co.,  Electric  Stor- 
age Battery  Co.  v.  (D.  C) 745 

Grant  v.  National  Bank  of  Auburn  (D.  C)  581 
Gray  v.  Louisville  A  N.  R.  Co.  (C  C). ...  874 
Great  Northern  R.  Co..  Hall  v.  (D.  C)..  488 
Great  Northern  R.  Co.,  Pappas  v.  (D.  C)  121 
Greenfield  Congregational    Soc,   Brown  v. 

(D.    C) 238 

Griffith  V.  Berkshire  Power  Co.  (D.  C.)...1016 
Griffith  &  Sons  Co.  v.  Brooks  (C  C.  A.). .  723 
Griffith  &  Sons  Co.  v.  Byland  (C  C  A.). .  723 
Guindon  v.  Cargoes  of  Cannl  Boats  Zenith, 

Adelphi,  and  Gold  DuRt  (D,  C.) 227 

Gutman,  In  re   (D.  C) 472 

Hall  V.  Great  Northern  R.  Co.  (D.  C)..*  488 

Harris.  Roth  v.   (D.  C) 929 

Harrison  Bros.,  In  re  (D.  C) 320 

Haye», -McDermott  v.,  two  cases  (C  C  A.)  129 
Heimbach  v.  I^high  Val.  R.  Co.  (D.  C.)..  579 
Hitner  v.  Diamond  State  Steel  Co.  (C.  C)  850 
Hogue,  Coal  City  House  Furnishing  Co,  v. 

(0.  C.  A.) 1 

Holabird,  Imperial  Water  Co.  No.  5  v.  (C 

C  A.) 4 

Hollweg    V.    Schaefer    Brokerage   Co.    (C     _ 

C  A.) 689 


Digitized  by 


Google 


CASES  RBPORTHD 


XI 


Page 
Howe  Mach.  Co.  v.  Coffield  Motor  Washer 

Co..  (C.   C.  A.) 641 

Hughes  V.  Berkshire  Power  Co.  (D.  C.)..1016 

Hurd  V.  James  Goold  Co.  (D.  C.) 756 

Hurley,  Merklein  v.    (D.  C.) 183 

Hutchinson,   In  re  (D.  G.) 1021 

Illinois  Cent.  R.  Co.,  McOhesney  v.  (D.  C.)  85 
Imperial  Water  Co.  No.  5  v.  Holabird  (C. 

(Ta.) 4 

International  Fire  Ins.  Co.,  Wolfe  v.   (D^ 

C.) 188 

International    Mausoleum    Co.    v.    Sievert 

(D.    C.) 936 

Interstate  Pav.  Co.,  In  re  (D.  C.) 371 

Iron  Clad  Mfg.  Co.,  In  re  (CCA.) 280 

Jackson  Iron  Works  v.  United  Iron  Works 
(C  C) 44 

Jamaica  Slate  Roofing  &  Supply  Co.,  In  re 
(D.  C) 240 

James  Goold  Co.,  Hurd  v.  (D.  C) 756 

James  Griffith  &  Sons  Co.  v.  Brooks  (C. 
Q^  ^\ Y23 

James  GriffiUi  &  Sons  Co.  v.  Byland  (C 
Q^  J^\ Y23 

Jean  Bart,"  The  *(b."  C) .' .'  .* ." .'  .* .' .'  .*!.'!.'.'!!  .*1002 

J.  Jungmann,  In  re  (C.  C.  A.)   159 

Johansen  Bros.  Shoe  Co.  y.  Alles   (C  C 

A.)     274 

Johnson  t.  Cadillac  Motor  Car  Co.  (D.  C.)  485 

Johnson,  Kirkpatrick  v.   (D.  C) 235 

Journal  Co.,  United  States  v.  (D.  C)...,  415 
Jungmann,  In  re  (C  C  A.)    159 

Keep,  MillB  v.    (D.  C) 380 

Killoch  Co.,  Bryant  Electric  Co.  v.  (D.  C)  949 

Kirkpatrick  v.  Johnaon    (D.   C.)    235 

Klein,  In  re  (0.  C  A.) 241 

Knosher  &  Co.,  In  re   (C.  C.  A.)    l.S« 

Kramer  v.  Lyle  (D.  C) 618 

iCreuger,  In  re  (D.  C) 124 

Labombarde,  Lord  Baltimore  Press  v.   (C 

C    A.).., 739 

Lange,  Ea^'rte'(b.*C.).*.\*.\' .*.'.'.'*.*.'•' .'.*.'.'  769 
Lathrop,  Haskins  &  Co.,  In  re  (C  C  A.)  164 

Laubscher  v.  Fay  (D.  C.) 879 

Lehigh  Val.  R.  Co.,  Bennett  v.  (D.  C) . . . .  578 

Lehigh  Val,  R.  Co.,  Bck  v.    (D.  C) 579 

Lehigh  Val.  R.  Co.,  Heimbach  v.  (D.  C)  579 
L.  E.  Waterman  Co.  v.  Modern  Pen  Co.  (C 

0.    AJT. 534 

L.   E.  Waterman  Co.  y.  Modem  Pen  Co. 

(C  C  A.) 536 

Lindsey    y.    Mexican    Crude    Rubber    Co. 

^  ^-  CJL 775 

Listie,  The  (D.  C) 1022 

Local  No.  84  of  International  Molders'  Un- 
ion of  North  America,  Aluminum  Cast- 
ings Co.  V.   (D.  C) 220 

Local  No.  84  of  International  Molders'  Un- 
ion of  North  America,.  Aluminum  Cast- 
ings Co.  y.  (D.  C.) 221 

Locker  v,  American  Tobacco  Co.  (D.  C) . .  493 

Lockport.  The   (D.  C.)    213 

Loose-Wiles  Biscuit  Co.,  Vassar  College  y. 
(D.    C) 982 


Page 
Lord  Baltimore  Pr^s  y.  Labombarde  (C 

Q^    ^  \ ^     n^Q 

Louisville*  &  n!  'r.  Co.',*  Garrett  *v.'  '(C*  *C 

A.)    715 

Louisville  &  N.  R.  Co.,  Gray  v.  (C.  C). .  874 
LouisviUe  &  N.  R.  Co.,  Lyddy  v.  (C  C  A.)  524 
Louisville  &  N.  R.  Co.  v.  United  States 

(Com.  C) 58 

Lowther  v.  Potter   (D.  C.)    196 

Lucas  E.  Moore  Stave  Co.,  Mangold  Stave 

&  Cooperage  Co.  v.  (C  C.  A.) 20 

Luckenbach,  The  (C  C  A.) 888 

Luckenbach.  The  (C.  C  A.) 893 

Lutz,  In  re  (D.  C) 492 

Luzerne,  The    (C.   C   A.)    lt)2 

Lyddy  v.  Louisville   &  N.   R.   Co.   (C   C 

A.)     524 

Lyle,  Kramer  v.  (D.  C) tJ18 

McCarthy,  Snyder  y.  (C  C  A.) 166 

McChesney  v.  Illinois  Cent  R.  Co.  (D.  C)     85 

McConnell,  In  re  (D.  C) 438 

McCrum-Howell  Co.,  Pf abler  v.  (D.  C)..  684 
McDermott   v.   Hayes,   two   cases    (C.  C 

A.)  129 

McDonald,  State  of  West  Virginia  y.   (C 

C.  A.) 304 

Blangold  Stave  &  Cooperage  Co.  y.  Lucas 

E.  Moore  Stave  Co.  (C.  C.  A.) 20 

Manistee  Watch  Co.,  In  re  (D.  C) 455 

Marshall  v.  United  States  (C.  C  A.) 511 

Martin  v.  City  Water  Co.  of  Chillicothe, 

Mo.    (D.  C) 462 

Martin  Metal  Mfg.  Co.,  Corrugated  Metal 

Co.  V.   (D.  C) 577 

Mathews   v.    Wayne    Junction   Trust   Co. 

(D.  C.)    237 

Matthews,  Menees  y.  (D.  C) 633. 

Maxwell-Briscoe  Motor  Co.,  Carlson  Motor 

&  Truck  Co.  V.  (CCA.) 309 

Medina  Quarry  Co.,  In  re  (C  C  A.)....  308 

Meuees  v.  Matthews  (D.  C) .  • 633 

Menominee,  The  (C.  C  A.) 736 

Merklein  y.  Hurley    (D.  C)    183 

Metropolitan  Redwood  Lumber  Co.,  In  re 

(CCA.) 703 

Metropolitan  Redwood  Lumber  Co.,  Boston 

Marine  Ins.  Co.  v.  (CCA.) 703 

Metropolitan  Redwood  Lumber  Co.,  Swift 

y.  (C  C  A.) 703 

Mexican  Crude  Rubber  Co.,  Lindsey  y.  (D. 

C)    775 

Mexico  Hardware  Co.,  In  re  (D.  C) 650 

Midland  Val.  R.  Co.,  Taylor  v.  (D.  C),.  323 
Miller  Levee  Dist.  No.  2,  St.  Louis  South- 
western R.  Co.  v.   (D.  C) 815 

Mills  y.  Keep  (D.  C) 360 

Mine .  &  Smelter   Supply   Co.   v.  Braeckel 

Concentrator  Co.  (D.  C) 897 

Mintzer,  In  re  (D.  C) 647 

Miocene  Ditch  Co.  y.  Campion  Mining  & 

Trading  Co.    (C  C.A.) 497 

Missouri  Pac.  R.  Co.  v.  Omaha  (C  C.  A.)  516 
Mitchell  y.  Toledo,  St.  L.  &  W.  R.  Co.  (C. 

C    A.) 528 

Modern  Pen    CJo.,  L.  E.  Waterman  Co.  v. 

(CCA.) 534 

Modem  Pen  Co.,  L.  E.  Waterman  Co.  v. 

(CO.  A.) 536 


Digitized  by 


Google 


xu 


197  FBDBBAL  BEPOBTBB 


Page 

Monahan,  The  Catherine  M.  (D.  G.) 855 

Moore  Stave  Ck>.,  Mangold  Stave  &  Cooper- 
age Ck).  v.  (C.  0.  A.) 20 

Morgan  &  Wright,  Republic  Rubber  Co.  v. 

(C.    C.   A.) •..•649 

Mozie  Co.  V.  Bagoian  (D.  C.) 680 

Mos;ie  Co.  v.  Daoust  (D.  C.) 678 

Mullen,  Connecticut  General  Life  Ins.  Co. 

V.   (CCA.) 299 

MuUer,  Century  Throwing  Co.  v.    (C.  C. 

A.) 252 

Munro,  In  re  (D.  C.) 450 

Murray,  Carolina  Glass  Co.  v.  (D.  C.)...  392 
Murray,  Goshorn  ▼.   (D.  C.) 407 

National  Banlt  of  Auburn,  Grant  v.    (D. 

C.)    581 

National  Binding  Mach.  Co.  v.  Eisler  (D. 

C.)  175 

National   Binding   Mach.   Co.   y.    Reliable 

Gummed  Tape  Co.   (D.  C.)    175 

National  Binding  Mach.  Co.  v.  W.  J.  An- 
derson &  Co.   (D.  C.)    175 

National  Casket  Co.  v.  Stolts  (D.  C.)....  940 

Nelson  v.  Denmark   (D.  C.) 472 

New  England  Nav.  Co.,  WUson  v.  (D.  C.)  88 
New  York  &  P.  R.  S.  S.  Co.,  United  States 

v.    (D.  C.) 995 

Nickey,  In  re  (D.  C.) 459 

Noble,  United  States  v.  (CCA.) 292 

Norfolk,  The  (D.  C) 479 

O'Boyle,  Cruz  v.  (D.  C) 824 

O'Connor  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(D.  C)  224 

Olcott,  Virginia  Iron,  Coal  &  Coke  Co.  v. 
(CCA.) 730 

Old  Indian  SnuflP  Mills,  Weyman-Bruton 
Co.  V.    (D.  C) 1015 

One  Stradivarius  Kieserwetter  Violin,  Unit- 
ed States  V.  (0.  C  A.) 157 

Otta,  The  (CCA.) 888 

Otta,  The  (C  O.  A.) 893 

Pappas  V.  Great  Northern  R.  Co.  (D.  C)  121 
Parker- Washington  Co..  Equitable  Asphalt 

Maintenance  Co.  v.   (D.  C) 920 

Parr  V.  Colfax  (C  C  A.) 302 

Patterson    ▼.    Corn    Exchange    of   Buffalo 

(D.  C)    -. 686 

Pattlson,  Corrugated  Metal  Co.  v.  (D.  C)  577 
Pedersen  v.  Delaware,  L.  &  W.  R.  Co.  (C 

C    A.) 537 

Perkins  y.  Apollo  Bros.  (D.  C) 476 

Pfahler  v.  McCrum-HoweU  Co.  (D.  C)...  684 
Philadelphia  &  R.  R.  Co.,  Feaster  v.   (D. 

C.)    580 

Phillips  V.  Troutman   (D.  C) 325 

Phoenix  Lumber  Co.  v.  Regents  of  the  Uni- 
versity of  Idaho  (C  C) 425 

Pittsburg  Dick  Creek  Min.  Co.  of  Alaska, 

In  re  (D.  C) 106 

Portland  &  A.  S.  S.  Co.  v.  San  Francisco 

&  P.  S.  S.  Co.  (D.  C) 866 

Post  &  Lester  Co.,  Gilbert  Mfg.  Co.  v.  (D. 

C)    .,.     56 

Potter,  Lowther  v.  (D.  C.) 196 

President  Lincoln.  The  (C  C  A.)   166 

Prudence,  The   (D.  C).* 479 


Page 
Puritan    Cordage   Mills,    Samson   Cordage 
Works  V.   (D.  C) 205 

Railroad  Commission  of  Alabama,  (Central 

of  Georgia  R.  Co.  v.  (D.  C) 954 

Railroad  Commission  of  Alabama,  Western 

Ry.  of  Alabama  v.   (D.  C) 954 

Ramsey,  United  States  v.  (CCA.) 144 

Ransome  Concrete  Co.  v.  German  Amer- 
ican Button  Co.  (D.  C)    172 

Ree4  v.  Welty  (D.  C) 419 

Regents  of  the  University  of  Idaho.  Phcenix 

Lumber  Co.  v.  (C.  C) 425 

Reliable  Gummed  Tape  Co.,  National  Bind-' 

ing  Mach.  Co.  v.    (D.  C) 175 

Remington-Martin  O.,  Eibel  Process  Co.  y. 

(D.    C) 760 

Republic  Rubber  Co.  v.  Moigan  &  Wright 

(C  C,  A.) 549 

Rochester  Egg  Carrier  Co.,  Elbs  v.  (D.  0.)  IM 

Rodgers,  The  Thomas  W.  (D.  C) 772 

Roth  V.  Harris  (D.  C) 929 

Sabsevitz,  In  re  (D.  C) *. .".  109 

St.  Louis  Southwestern   R.   Co.  ▼•  Miller 

Levee  Dist  No.  2  (D.  C) 815 

Samson,  The  (D.  C) 1017 

Samson  Cordage  Works  v.  Puritan  Cord- 
age MUls  (D.  C)    205 

San  Francisco  &  P.  S.  S.  Co.,  Portland  & 

A.  S..S.  Co.  V.  (D.  C) 866 

San  Miguel  Gold  Min.  Co.,  In  le  (D.  C). .  126 

Sargent,  In  re   (1).  C)    185 

Schaefer  Brokerage  Co.,  Hollweg  y.  (C  0. 

A.)     :.........  689 

Schatz    Y.    Winton    Motor    Carriage    Co. 

(D.  C)  ; 777 

Schoenlau-Kukkuck  Tnink  Top  &   Veneer 

Co..  Baetz  v.  (C  C  A.) 40 

Schorer,  Ex  parte  (D.  C) 67 

Schwartzmiller   v.    Ward-Mackey    Co.    (C 

C  A.) 38' 

Scullin-Gallagher  Iron  Sc  Steel  Co.,  Ameri- 
can Steel  Foundries  v.  (C.  C  A.) 49 

Scully  V.  United  States  (D.  C) 327 

Searchlight  Gas  Co.,  Commercial  Acetylene 

Co.  V.  (D.  C) 908 

Seckler  &  Silverman,  In  re  (D.  C) 128 

Shawmut  Finishing  Co.,  In  re  (D.  C)..  230 

Shipley,  United  States  v.  (CCA.) 265 

Sievert,    International    Mausoleum    Co.    y. 

(D.    C) 936 

Simon,  In  re  (D.  C) 102- 

Simon,  In  re  (D.  C) 105 

Sloss-Sheffield  Steel  &  Iron  Co.  y.  Tacony 

Iron  Co.  (C  C  A.) 36 

SmelUe  v.  Southern  Pac  Co.  (D.  C) 641 

Smith,  In  re   (D.  C) 371 

Smith  V.  Chase  &  Baker  Piano  Mfg.  Co. 

(D.    C) 466 

Smith  V.  Farbenfabriken  of  Elberfeld  Co. 

(CCA.)  894 

Smith  Incandescent  light  Co.  v.  Welsbach 

Gaslight  Co.  (D.  C) 951 

Snyder  v.  McCarthy   (CCA.)    166 

Sooy,  Beach  Front  Hotel  Co.  y.  (C  C  A.)  881 
Southern  Pac.  Co.,  Smellie  v.  (D.  C)....  641 
Southern  Pac.  Co.  y.  United  States  ((Dom. 

C)  167 


Digitized  by 


Google 


CASES  REPORTED 


Xlll 


Soath  Shore  Traction  Co.,  Brady  ▼.    (D. 

Sta'ffoni  Co!,*  OoldweU-^Jildard'  Co.  V.'  (D. 

C.)     

Standard  Plunger  Elevator  Co.  t.  Burdett- 

Rowntree  Mfe.  Co.  (C.  C.  A.) 

State  of  West  Virginia  v.  McDonald  (C.  0. 

A.)    

Stewart,  Converse  v.  (C.  C.  A.) 

Stolts,  National  Casket  Co.  v.  (D.  C.)... 

Stone,  United  States  v.  (D.  C.) 

Strause  Gas  Iron  Co.  v.  Weil  (D.  C.) 

Sutherland,  In  re  (D.  C.) 

S.  V.  Luckenbach,  The  (CCA.) 

S.  V.  Lnckenbkch,  The  (CCA.) 

Swiderski,  Erie  R.  Co,  v.  (C  C  A.).... 
Swift  V.  Metropolitan  Redwood  Lumber  Co. 

(C  C  A.) 


Page 


668 
743 

304 
152 
940 
483 
948 
841 
888 
893 
521 

703 

Taoony   Iron   Co.,   Sloss-Sheffield   Steel   & 

Iron  Co.  V.  (C  0.  A.) 36 

Talarico,  In  re  (D.  C.) .'.1019 

Taylor  v.  Anderson  (C  C) " 383 

Taylor  ▼.  Midland  Val.  R.  Co.   (D.  C)..  323 

Teamey.  Washington  v.  (C  C  A.) 307 

Terminal  Ass'n  of  St  Louis,  United  States 

V.   (D.  C) 446 

Thomas  W.  Rodgers,  The  (D.  C) 772 

Thompson,  In   re   (D.  C) 681 

Thompson  v.  Automatic  Fire  Protection  Co. 

(D.    C) 750 

Tinaley  v.  Etowah  Power  Co.  (D.  C) 602 

Toledo,  St  L.  Sc  W.  R.  Co.,  Mitchell  v.  (C. 

C.    A.). 528 

Transit  Development  Co.,  Cheatham  Elec- 
tric Switching  Device  Co.  v.  (D.  C) . . . .  563 

Troutman.  PhiUips  v.  (D.  C) 325 

Trussed  (Concrete  Steel  Co.  v.  Corrugated 
Bar  Co.  (D.  C) 946 

United  Engineering  &  Foundry  Co.,  Veariel   . 

V.  (D.  C.) 877 

United   Iron  Works,   Byron  Jackson  Iron 

Works  V.  (C.  C) 44 

United  States  v.  Behrendsohn  (D.  C) 953 

United  States,  Booth  v.  (CCA.) 283 

United  States,  Chamber  of  Commerce  of 

City  of  Augusta,  Ga.,  v.  (Com.  C) 66 

United  States  ▼.  Chicago,  M.  &  P.  S.  R. 

Co.  (D.  C) 624 

United  States  y.  Denver  &  R.  G.  R.  Co. 

<D.    C) 629 

United  States  v.  Empire  State  Surety  Co. 

(D.    C) 429 

United  SUtes,  Erie  R.  Co.  v.   (C  C  A.)  287 

United  States  v.  Fitts  (D.  C). . . .- 1007 

United  SUtes  v.  Journal  Co.  (D.  C)....  415 
United  States,  Louisville  Sc  N.   R.  Ck).  v. 

(Com.    C) 58 

United  States,  Marshall  v.  (C  C  A.)....  511 
United  States  v.  New  York  &  P.  R.  S.  S. 

Co.  (D.  C) 995 

United  States  ▼.  Noble  (CCA.) 292 

United  States  v.  One  Stradivarius  Kieser- 

wetter  Violin  (CCA.)   157 

United  States  v.  Ramsey  (C.  C  A.) 144 

United  States,  Scully  v.  (D.  C) 327 


Page 

United  States  y.  Shipley  (0.  C  A.) 265 

United  States,  Southern  Pac.  Co.  v.  (Com. 

C) 167 

United  States  y.  Stone  (D.  C) 483 

United    States   y.   Terminal   Ass'n   of   St 

Louis    (D.   C) 446 

United   States  v.  Van  Horn   (D.  C) 611 

United  States  v.  Wright  (C  (3.  A.) 297 

University  of  Idaho,  Phoenix  Lumber  C^.  v. 

(C  C) 425 

Van  Horn,  United  States  v.  (D.  C) 611 

Vassar  College  v.  Loose- Wiles  Biscuit  Co. 

(D.    C) 982 

Veariel  y.  United  Engineering  &  Foundry 

Co.  (D.  C) ; 877 

Virginia  Iron.  Coal  &  Coke  Co.  y.  Olcott 

{C.  C.  A.) 730 

Volence,  In  re  (D.  C)   232 

Wabash  R.  Ck).  y.  West  Side  Belt  R.  Co. 

(D.  C) 442 

Ward-Mackey  Co.,  Schwartzmiller  v.  (C  C 

A.) 38 

Wasbburne  v.  Consolidated  Safety  Pin  Co. 

(D.    C) 552 

Washington  v.  Tearney  (C  C  A.) 307 

Waterman  Co.  v.  Modern  Pen  Co.  (C  C. 

A.)    534 

Waterman  Co.  v.  Modern  Pen  Co.  (C.  C 

A.)    536 

Watzelhan,  Gilbert,  Harris  &  Co.  v.  (C  C 

A.)     315 

Wayne  Junction  Trust  Co.,  Mathews  y.  (D. 
Q  \      ^ ^  ^     237 

Weil,  k'ti^nse  Gm  IronGo! V/ lii.' C\)\V,  948 

Weiland,  In  re  (D.  C) 116 

Welsbach  Gaslight  Co.,  Smith  Incandescent 

Light  Co.  V.  (D.  CO 951 

Welty,  Reed  y.  (D.  C) 419 

Western   Dry  XJoods   Co.   v.   Baxter    (C 

C  A.)    136 

Western  Ry.  of  Alabama  v.  Railroad  Com- 
mission of  Alabama  (D.  C) 954 

West  Farms.  The  (C.  C  A.)    162 

West  Side  Belt  R.  Co..  Wabash  R.  Co.  y. 

/■rv     Q  \  442 

Wetzlar,*  (3ha8e  V.'  (OV C i ! ! .'!!!!!!!!!!! !  119 
Weyman-Bruton  Co.  v.  Old  Indian   Snuff 

Mills  (D.  C) 1015 

Whitney    y.    American    Shipbuilding    Co. 

(D.  C) 777 

Williams,  In  re  (C  C  A.) 1 

Williams  v.  American  Ass'n  (C  C  A.)...  500 
Wilson  V.  New  England  Nav.  Co,  (D.  C)  88 
Winton  Motor  Carriage  CJo.,  Schatz  v.  (D. 

C.)    777 

W.  J.  Anderson  &  Co.,  National  Binding 

Mach.  Co.  V.  (D.  C) ,  175 

Wolfe  y.  International  Fire  Ins.  Co.   (D. 

C) 188 

Wright  United  States  v.  (C  C  A.) 297 

Wright  V.  Yazoo  &  M.  V.  R.  Co.  (D.  C). .     94 

Yancey,  Etowah  Light  &  Power  Co.  v.  (C 

C) 845 

Yazoo  &  M.  V.  R.  Co.,  Wright  y.  (D.  C)     94 


Digitized  by 


Google 


Digitized  by 


Google 


CASES  ON  REHEARING 


Gases  in  the  United  States  Circuit  Courts  of  Appeals  in  Which  Reheabt 

INQS  have  been   QBANTED  OB   DENIED 


EIGHTH  CIRCUIT. 

Harrison  v.  Richards 196  Fed.  770 

Rehearing  denied  Oct  18,  1912. 

NINTH  CIRCUIT. 

Evans  v.   Plttock 196  Fed.  601 

Rehearing  denied  Oct.  7,  1912. 

Mitchell  V.  United  States 196  Fed.  874 

Rehearing  denied  Oct.  7,  1912. 
Montana  Tonopah  Mining  Co.  v.  Dunlap 196  Fed.  612 

Rehearing  denied  Oct.  7,  1912. 

United  States  Fidelity  &  Guaranty  Co.  of  Baltimore,  Md.,  v. 

United    States 194  Fed.  611 

Rehearing  denied  Oct.  17,  1^12. 

197  F.  (xv)t 


Digitized  by 


Google 


Digitized  by 


Google 


•  •      •    '•  •        •      • 

•  ••        ••       •••! 


CASES 

ARGUED  AND   DETERMINED 

m  TRB 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 

THE  CIRCUIT  AND  DISTRICT  COURTS 

AND  THE  COMMERCE  COURT 


In  re  WILLIAMS. 

COAL  CITY  HOUSE  FUENISHING  CO.  et  al.  v.  HOGUB  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    May  29,  1912.) 

No.  1,097. 

1.  Bankbuptct  (8  262*)— Sale  of  Pbofebtt— Rights  of  Biddeb. 

A  bidder  at  a  sale  by  a  trustee  in  bankruptcy  whose  bid  the  trustee 
declined  to  consider,  although  a  lower  bid  was  accepted,  and  who  was 
required  by  the  referee  as  a  condition  to  the  reopening  of  the  sale  to 
bind  himself  to  make  an  upset  bid  substantially  larger,  had  the  right  to 
except  to  such  order,  and  to  have  the  same  reviewed. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  'Dig.  H  363-365 ; 
Dec.  Dig.  8  262.*] 

2.  Bankbuptct  (8  262*) — Sale  of  Pkopebtt — Rights  of  Bidder. 

The  highest  bidder  for  property  offered  for  sale  by  a  trustee  In  bank- 
ruptcy who  is  willing  and  able  to  comply  with  the  terms  of  the  sale  is 
entitled  to  have  his  bid  accepted  and  reported  for  confirmation,  and  to 
have  it  confirmed,  unless  the  referee  is  of  the  opinion  that  the  property 
did  not  bring  a  fair  price,  or  is  offered  an  advanced  bid. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  88  363-365; 
Dec.  Dig.  8  262.*3 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  West  Virginia,  at  Philippi. 

In  the  matter  of  Benjamin  G.  Williams,  bankrupt.  Appeal  by  the 
Coal  City  House  Furnishing  Company,  the  Schmulbach  Brewing 
Company,  and  Edward  B.  Frauzheim  from  an  order  directing  a  re- 
sale of  property  by  George  R.'Hogue,  trustee.    Affirmed. 

H.  N.  Ogden,  of  Fairmont,  W.  Va.  (J.»  W.  Ritz,  of  Wheeling,  W. 
Va.,  and  G.  A.  Vincent,  of  Fairmont,  W.  Va.,  on  the  brief),  for  ap- 
pellants. 

Charles  T.  Herd,  of  Mor^antown,  W.  Va.  (W.  S.  Meredith,  of 
Fairmont,  W.  Va.,  on  the  brief),  for  appellees. 

Before  GOFF,  Circuit  Judge,  and  CONNOR,  District  Judge. 

*For  other  caaei  see  same  topic  ft  8  number  In  Dec.  &  Am.  Digs.  1907  to  date,  fti  Rep'r  Indexes 
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•v. :  :.CSGtHfJ0&i  D5sfjri<;J:  Judge.  The  record  discloses  that  on  June  10, 
*1911*  George* R/Hogiie,  trustee  in  bankruptcy  of  Benjamin  G.  Wil- 
liams, bankrupt,  pursuant  to  an  order  in  the  cause,  offered  for  sale, 
at  public  auction,  certain  real  property  belonging  to  the  estate  of 
the  bankrupt  known  as  the  Skinner  Tavern  Hotel,  which  had  been  ap- 
praised at  the  sum  of  $100,000.  The  terms  of  sale  were  one-fourth 
cashj  balance  in  three  annual  installments,  with  interest  from  date, 
the  purchaser  to  execute  his  promissory  negotiable  notes.  At  the  sale 
Charles  T.  Herd  and  others  made  bids  amounting  to  the  sum  of  $73,-, 
000.  The  sale  was  adjourned  to  June  24,  1911,  when  the  same  per- 
sons again  made  bids,  said  Herd  bidding  the  sum  of  $75,425,  where- 
upon the  trustee,  after  conference  with  his  attorney,  demanded  of 
said  Herd  that  he  state  for  whom  he  was  bidding,  to  which  he  re- 
sponded that  he  was  bidding  as  trustee.  The  trustee  informed  Herd 
that  unless  he  disclosed  the  name  of  his  principal,  showing  that  he 
was  a  responsible  party,  his  bid  would  not  be  received  or  announced. 
Herd  refused  to  do  so,  saying  that  he  would  thereafter  bid  for  him-* 
self.  The  auctioneer  thereupon,  by  direction  of  the  trustee,  proceed- 
ed with  the  sale  when  B.  G.  Williams  and  Henry  Schmulbach  bid 
the  sum  of  $75,500,  whereupon  Chas.  T.  Herd  raised  said  bid  to  the 
sum  of  $75,525,  stating  that  in  making  said  bid  he  was  acting  for 
himself,  which  bid  the  trustee  refused  to  receive,  and,  by  his  direc- 
tion, the  bid  of  $75,500  was  accepted  as  the  last  and  highest  amount 
bid  for  the  property.  The  trustee  reported  the  sale  to  the  referee, 
recommending  its  confirmation  to  the  Schmulbach  Brewing  Company, 
the  bid  of  B.  G.  Williams  and  Henry  Schmulbach  having  been  duly 
assigned  to  said  company.  At  the  time  set  for  hearing  the  motion 
for  confirmation  of  the  sale.  Herd  appeared  and  filed  his  petition 
setting  forth  the  foregoing  facts,  and  asking  that  he  be  accepted  as 
the  last  and  highest  bidder  at  said  sale,  at  the  sum  of  $75,525,  ten- 
dering, with  said  petition,  a  certified  check  for  the  simi  of  $18,881.25, 
for  the  one-fourth  cash  payment,  and  averring  his  readiness  to  exe- 
cute his  notes  for  the  deferred  payments  in  accordance  with  the  terms 
of  said  sale.  The  referee,  after  hearing  the  evidence,  affidavits,  etc., 
filed  by  the  parties,  found  the  following  facts : 

"That  the  trustee,  George  R.  Hogue,  sold  the  Skinner  Tavern  parcel  of 
real  estate  on  the  24th  day  of  June,  1911,  to  B.  G.  Williams  and  Henry 
Schmulbach  for  $75,500,  which  has  been  assigned  to  the  Schmulbach  Brewing 
Company,  and  the  company  having  offered,  in  writing,  either  to  make  a  cash 
payment  sufficient  to  cover  all  charges  prior  to  Its  claim  and  receipt  for  the 
residue  or  pay  the  one-fourth  of  said  $75,500  in  cash  and  give  their  notes 
each  for  the  one-fourth  thereof,  payable  in.  one,  .two,  or  three  years,  respec- 
tively, from  the  24th  day  of  June,  1911,  with  interest  thereon  from  date  at 
the  rate  of  6  per  cent,  and  il;  also  further  appearing  that  Charles  T.  Herd 
was  a  bidder  on  said  Skinner  Tavern  parcel  on  the  24th  day  of  June,  1911, 
having  bid  therefor,  upon  the  refusal  of  the  said  Charles  T.  Herd  to  disclose 
for  whom  he  was  bidding,  declined  to  receive  his  bid  and  the  said  Charles  T. 
Herd,  excepting  to  said  sale  and  requesting  a  re-sale  of  said  Skinner  Tavern 
parcel,  etc." 

The  referee  made  an  order  providing  that  if  said  Herd  would  with- 
in 10  days  offer  an  "upset  bid"  of  $78,(XX),  and  file  a  certified  check  for 
one-fourth  thereof,  or  a  good  and  sufficient  bond  conditioned  to  pay 
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«aid  sum,  that  Said  property  be  resold,  ietc.  To  this  order  Herd  ex- 
cepted, and  filed  a  petition  for  review  by  the  Judge  of  the  District 
Court,  which  was  granted.  Upon  the  hearing  Judge  Dayton  reversed 
the  order  of  \he  ref eree,^  and  directed  tliat  the  referee  make  an  ordef 
that  the  trustee  proceed  to  sell  the  property  provided  that  Herd,  with- 
in 10  days,  file  a  certified  check  for  one-fourth  the  amount  of  Jiis  bid, 
and  that  at  such  sale,  unless  a  larger  sum  was  bid,  he  accept  Herd's 
bid  of  $75,525-  To  this  judgment  the  Schmulbach  Brewing  Company 
assigned  error,  and  appealed. 

[1]  The  first  assignment  of  error  challenges  the  right  of  Herd  to 
except  to  the  order  of  the  referee  in  the  premises.  It  is  well  settled 
that: 

"A  porcliaser  or  bidder  at  a  master's  sale  In  cbancery  subjects  himself 
quoad  hoc  to  the  jurisdiction  of  the  court,  and  can  be  compelled  to  perform 
his  agreement  specifically.  It  would  seem  that  he  must  acquire  a  correspond- 
ing right  to  appeal  and  claim,  at  the  hands  of  the  court,  suejb  relief  as  the 
rules  of  equity  proceedings  entitle  him  to."  Blossom  v.  Railroad  Co.,  1  Wall. 
655,  17  L.  Ed.  673;   Delaplalne  v.  Lawrence,  10  Paige  (N.  Y.)  602. 

When  the  property  was  offered  for  sale  by  the  trustee  all  persons 
who,  in  good  faith,  and  with  capacity  to  comply  with  the  proposed 
terms,  were  present  at  the  time  and  place,  were  entitled  to  make  of- 
fers or  bids,  and  the  one  proposing  to  pay  the  largest  and  highest 
sum  was  entitled  to  have  his  bid  or  offer  accepted  upon  complying 
with  the  terms  of  the  sale,  and  reported  to  the  court  for  confirmation, 
or  such  other  orders  in  the  cause  as  to  the  court  should  seem  proper 
and  in  accordance  with  the  interest  of  the  parties,  or  the  estate,  and 
the  course  and  practice  of  the  court.  In  Mayhew  v.  West  Virginia 
Oil  &  Oil  Land  Co.  (C.  C.)  24  Fed.  205,  215,  Mr.  Chief  Justice 
Waite  saidi: 

'*In  chancery  a  bidder  at  a  sale  by  a  master,  under  decree  of  the  court.  Is 
not  considered  a  purchaser  until  the  report  of  sale  Is  confirmed.  *  *  * 
The  court  stands  In  the  place  of  the  vendor  using  the  master  to  receive  and 
report  bids."    Camden  v.  Mayhew,  129  U.  S.  73,  9  Sup,  Ct.  246,  32  U  Ed.  608. 

[2]  We  entertain  no  doubt  that  Herd  acquired,  by  his  proposal  to 
pay  the  sum  of  $75,525  accompanied  by  his  readiness  and  ability 
to  comply  with  the  terms  upon  which  bids  were  invited  by  the  trus- 
tee, the  right  to  haVe  his  bid  reported  to  the  referee,  and  unless  an 
advanced  bid  was  made,  or  the  referee  was  of  the  opinion  that  the 
land  had  not  brought  a  fair  price,  to  have  the  sale  confirmed  to  him. 
WjC  are  further  of  the  opinion  that,  by  reason  of  this  status  in  the 
proceeding,  he  was  entitled  to  have  the  order  of  the  referee  reviewed 
by  the  judge.  It  is  well  settled  that  the  trustee  is,  in  the  absence  of 
any  controlling  reason  to  the  contrary,  sych  as  fraud,  conceded,  or 
probably  manifest  inability  to  comply  with  the  terms  of  the  sale,  bound 
to  accept  all  bids  and  report  the  same  to  the  court.  17  Am.  &  Eng. 
Enc.  978.  It  is  equally  clear  that  the  trustee  had  no  right  to  demand 
that  Herd  disclose  to  him  the  names  of  the  persons  for  whom  he 
was  acting.  Conceding,  however,  pro  hac  vice  that  he  was  entitled 
to  do  so,  it  is  manifest  that,  when  Herd,  upon  being  told  that  his 
bid  in  a  representative  capacity  would  not  be  accepted,  announced 
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that  he  would  thereafter  bid  for  himself  and  upon  his  own  respon- 
sibility, was  entitled  to  have  his  bid  accepted.  Loveland  on  Bank- 
ruptcy, 752.  The  trustee  was  entitled  to  diemand  immediate  compli- 
'ance  after  accepting  the  bid,  and,  upon  failure  on  the  part  of  the  bid- 
der to  open  the  biddings  and  resell  the  property.  Hildreth  v.  Tur- 
ner, 8?  Va.  858,  17  S.  E.  471.  It  follows,  therefore,  that  the  referee 
had  no  right  to  impose  upon  Herd,  as  a  condition  precedent  to  open- 
ing the  biddings,  that  he  make  an  "upset  bid"  of  $78,000.  The  effect 
of  this  order  was  that  Williams  and  Schmulbach  were  entitled  to  take 
the  property  at  $75,500,  unless  Herd  would  pay  $78,000,  although 
he  stood  ready,  willing,  and  able  to  comply  with  his  bid  of  $75,525. 
This  was  manifestly  unjust,  and  therefore  erroneous.  To  the  sug- 
gestion that,  by  affirming  the  order  of  the  judge,  the  estate  will  be 
subjected  to  danger  of  losing  the  interest  on  the  amount  of  the  bid, 
the  answer  is  manifest — ^this  result  is  due  to  the  improper  course 
pursued  by  the  trustee  in  refusing  to  accept  and  report  Herd's  bid, 
the  last  and  highest  made.  The  responsibility  lies  at  his  door.  We 
concur  in  all  respects  with  the  order  of  Judge  Dayton  ordering  a  re- 
sale starting  the  bidding  at  Herd's  bid  of  $75,525.  We  forbear  to 
discuss  the  reasons  which,  from  the  record  are  evident,  controlled 
the  trustee  in  pursuing  the  course  prescribed  by  well  settled  rules  of 
procedure  in  such  cases.  It  is  unnecessary  to  cite  authorities  to  show 
that  a  sale  by  a  trustee  in  bankruptcy,  except  where  otherwise  con- 
trolled by  statute,  is  subject  to  the  general  rules  and  principles  of 
procedure  obtaining  in  other  judicial  proceedings. 
The  judgment  of  the  District  Court  is  affirmed 


IMPERIAL  WATER  CO.  NO.  6  T.  HOLABIRD  et  aLt 
(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  6,  1912.) 
No.  2,001. 

L  Waters  and  Wateb  Coubsbs  ({  240*) — Ibbigation  Coicpanies — ^Appbopbi- 
ATioN  of  Water — ^Wateb  Rights. 

Under  Const  Cal.  art.  14»  i  1,  which  declares  that  the  use  of  aU  water 
appropriated  for  sale,  rental,  or  distribution  is  a  public  use  and  subject 
to  state  regulation  and  control,  and  the  statutes  enacted  pursuant  there- 
to, Civ.  Code  Cal.  $  1410  et  seq.,  which  require  the  appropriator  of  water 
to  designate  the  place  of  use  and  to  at  once  commence  and  continue  the 
construction  of  works  to  apply  it  to  such  use,  an  irrigation  company  by 
appropriating  water  for  use  on  pubUc  lands,  then  unoccupied,  and  in 
advance  of  the  actual  construction  of  works,  does  not  acquire  the  water 
right  appurtenant  to  such  lands  so  as  to  be  enabled  to  charge  subsequent 
settlers  for  such  naked  right  in  addition  to  rates  for  the  water  furnished. 
[Ed.  Note. — ^For  other  cases,  s^  Waters  and  Water  Courses,  Dec.  Dig. 
f  240.^] 

2.  Waters  and  Watkb  Coxtbseb  ({  232*) — ^Ibbioation  Companies—Gontbacts 
— Validity. 

Complainant,  a  state  corporation,  made  an  appropriation  of  the  great- 
er part  of  the  water  of  the  Colorado  river  for  the  irrigation  of  lands 
in  Mexico  and  the  Imperial  Valley  in  California,  which  were  then  pub- 
lic lands  owned  by  the  United  States  and  the  state.    The  lands  were 

•For  other  cues  lee  tame  topic  ft  I  nitubbb  in  Deo.  ft  Am.  Digs.  1907  to  <Uts^  ft  Rep>  Indexes 
t  Rehearing  denied  October  7,  1912.   ^ 
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desert  lands,  and  there  was  no  other  source  from  which  they  could  be 
irrigated.  Complainant's  canal  commenced  in  California,  extended  into 
Mexico,  and  back  across  the  boundary.  It  organized  a  company  in 
Mexico  to  have  charge  of  tliat  part  of  its  works,  of  which  it  owned  all 
of  the  stock.  It  also  later  organized  subordinate  mutual  companies,  each 
of  whidb  was  to  furnish  water  for  the  irrigation  of  certain  designated 
lands  in  the  valley  to  its  stockholders  who  were  required  to  be  owners 
of  such  lands  and  to  purchase  one  share  of  stock  for  each  acre  to  be 
irrigated.  They  were  also  required  to  pay  rates  for  the  water  which 
was  to  be  supplied  by  the  Mexican  Company.  Held,  that  a  contract 
between  complainant  and  such  a  local  company,  by  which  the  latter 
agreed  that  complainant  should  have  all  of  its  capital  stock  with  the 
right  to  sell  the  same  to  settlers  at  such  prices  as  it  might  fix  and  keep 
the  proceeds,  the  effect  of  which  was  to  enable  complainant  to  charge 
such  settlers  for  the  water  rights  to  their  lands,  was  void  for  want  of 
consideration. 

[Ed.  Note.— For  other  cases,  see  Waters  and  Water  Courses,  Cent. 
Dig.  Sf  321,  322;   Dec.  Dig.  |  232.«] 
Gilbert,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
cm  Division  of  the  Southern  District  of  California. 

Suit  in  equity  by  W.  H.  Holabird,  as  receiver  of  the  California  De- 
velopment Company,  and  the  California  Development  Company,  against 
the  Imperial  Water  Company  No.  5,  for  cancellation  of  a  written  in- 
strument. Decree  for  complainants,  and  defendant  appeals.  Re- 
versed. 

The  California  Development  Company,  the  complainant  in  this  action,  is 
a  corporation  organized  and  incorporated  under  the  laws  of  the  state  of  New 
Jersey  on  the  23d  day  of  April,  1896,  with  a  capital  stock  of  $1,250,000, 
divided -into  12,500  shares  of  ^100  each.  Xhe  general  purpose  of  the  corpora* 
tion  was  to  appropriate  and  divert  a  large  part  of  the  flow  of  the  Colorado 
river  at  or  near  a  point  on  the  right  or  westerly  bank  of  the  river  in  the 
state  of  California,  known  as  Hanlon's  Heading,  and  to  conduct  the  water 
so  diverted  through  a  canal  in  a  southwesterly  course  into  Mexican  Terri- 
tory, and  thence,  for  a  distance  of  more  than  50  mUes,  by  artiflcial  and 
natural  channels,  in  a  circuitous  course  northwesterly  across  the  boundary 
line  and  back  into  the  United  States  to  a  large  tract  of  unoccupied  public 
land  in  the  county  of  San  Diego  (later  the  county  of  Imperial)  in  the 
state  of  California,  and  known  as  Imperial  Valley.  The  canal  in  the  Re- 
public of  Mexico  was  placed  in  the  name /of  a  Mexican  corporation  organized 
on  May  15,  1898,  as  La  Sociedad  de  Yrrigacion  y  Terrenes  de  la  Baja  Cali- 
fornia, and  referred  to  in  these  proceedings  as  the  "Mexican  Company.*' 

The  capital  stock  of  the  Mexican  Company  was  $62,500,  divided  into  625 
shares  of  the  par  value  of  $100.  All  of  the  stock  of  the  Mexican  Company 
was  owned  by  the  complainant,  and  it  is  conceded  that  the  Mexican  Com- 
pany was  but  a  means  employed  by  the  complainant  to  carry  out  the  pur- 
poses of  its  organization  which  were  to  manage  the  afifaira  of  complainant's 
canal  in  Mexican  territory  and  deliver  water  at  the  international  boundary 
line  to  corporations  I  formed  in  California  by  the  complainant  to  receive  such  • 
water. 

It  is  stipulated  by  the  parties  to  this  action  that  at  various  dates  com- 
mencing, as  early  as  December  2,  1893,  down  to  at  least  as  late  as  December 
2,  1908,  the  California  Development  Company  and  its  various  predecessors 
in  interest  posted  and  caused  to  be  duly  recorded,  in  the  recorder's  office 
of  the  proper  county,  notice  of  the  appropriation  in  the  statutory  form  of 
10,000  cubic  feet  per  second  of  the  waters  of  the  Colorado  river  for  the  irriga- 
tion of  lands  in  the  county  of  San  Diego,  later  the  county  of  Imperial,  in 

•For  other  caies  aee  tame  topic  A  §  mitmbbb  tn  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  state  of  California,  and  of  lands  in  Lower  California,  Republic  of  Mex- 
ico, and  for  other  purposes. 

In  further  execution  of  the  project  of  the  complainant  to  control  the  ap- 
propriation and  diversion  of  the  waters  of  the  Colorado  river  for  the  irriga- 
tion of  the  lands  in  Imperial .  Valley  and  to  create  convenient  agencies  for 
the  distribution  and  sale  of  such  waters,  the  complainant  caused  to  be  in- 
corporated under  the  laws  of  the  state  of  California  a  number  of  corpora- 
tions to  take  and  receive  water  for  irrigation,  domestic,  and  other  purposes 
from  the  "Mexican  Company,"  and  distribute  the  same  among  the  stock- 
holders of  the  cbrporatlons  for  use  only  on  lands  owned  by  them  within  cer- 
tain designated  boundaries  described /in  the  articles  of  incorporation.  These 
corporations  were  all  designated  Imperial  Water  Companies,  and  as  orig- 
inally projected  were  numbered  1  to  12,  but  the  companies  were  not  all 
brought  into  active  corporate  existence.  No.  2  was  merged  with  No.  4,  and, 
as  far  as  can  be  ascertained  from  the  present  records,  Nos.  3,  9,  10,  and  11 
never  became  active. 

The  complainant  mapped  out  for  these  corporations  districts  of  territory 
of  the  public  lands  in  Imperial  Valley  as  units  for  irrigation,  each  one  of 
which  was  to  be  occupied  by  the  settlers  who  were  to  be  stockholders  in 
one  of  the  companies.  The  first  one  of  the  companies  to  be  organized  was 
Imperial  Water  Company  No.  1,  incorporated  March  23,  1900,  with  a  capital 
stock  of  $1,000,000,  divided  into  100,000  shares  of  $10  each.  The  territory 
assigned  to  the  stockholders  of  this  company  embraced  an  area  of  about 
100,000  acres — correspondlAg  to  the  number  of  shares  of  the  capital  stock  oi 
the  company.  Each  share  of  the  stock  represented  the  right  of  the  stock- 
holder to  receive  water  from  the  "Mexican  Company"  for  one  acre  of  land 
owned  by  him,  which,  under  a  contract  with  that  company,  was  fixed  at 
four  acre-feet  per  annum  for  each  share  of  stock,  for  which  the  stockholder 
was  required  to  pay  the  Mexican  Company  a  water  rate  of  50  cents  per 
annum  per  acre-foot 

The  several  companies  were  organized,  one  after  another,  by  the  com- 
plainant on  the  same  general  plan  as  Imperial  Water  Company  No.  1,  and 
embraced  lands  In  assigned  districts  of  different,  but  presumably  of  conven- 
ient, areas.  The  purpose  of  the  complainant  was  to  organize  these  water 
companies  for  assigned  districts  until  all  the  irrigable  public  land  in  Im- 
perial Valley  should  be  assigned  to  a  water  company.  The  aggregate  of  the 
capital  stock  of  Imperial  Water  Companies  numbered  1,  4,  5,  6,  7,  8,  and  12 
amounted  to  $4,700,000,  divided  into  470,000  shares  of  $10  each,  and  rep- 
resenting 470,000  acres  of  land. 

The  defendant,  the  Imperial  Water  Company  No.  5,  was  incorporated  on 
February  21,  1901,  with  a  capital  stock  of  $1,000,000,  divided  into  100,000 
shares  of  $10  each.  The  declared  purpose  of  the  corporation  was  to  secure 
a  supply  of  jsvater  for  irrigation,  domestic,  and  other  purposes  from  the 
"Mexican  Company,"  and  to  distribute  the  same  at  cost  among  its  stockhold- 
ers only  for  use  upon  the  lands  owned  by  them  within  the  boundaries  de« 
scribed  in  the  articles  of  incorporation.  The  land  assigned  to  this  company 
by  the  complainant  embraced  100,000  acres,  and  each  share  of  stock,  as  in 
the  other  companies,  represented  an  acre  of  irrigable  land  for  which  the 
Mexican  Company,  by  an  agreement  with  the  defendant  company  dated 
March  15,  1901,  agreed  to  supply  the  defendant -company  with  four  acre-feet 
of  water  per  annum  for  each  share  of  stock  at  the  rate  of  50  cents  i)er  annum 
per  acre-foot.  In  consideration  of  this  agreement  on  the  part  of  the  Mexican 
Company  to  deliver  water  for  use  on  the  lands  represented  by  the  stock 
of  the  defendant  company,  the  latter  agreed  that  the  Mexican  Company 
should  have  the  exclusive  right  to  sell  the  entire  shares  of  its  capital  stock 
and  receive  for  its  sole  use  and  benefit  all  the  moneys  obtained  from  such 
sale  of  stock. 

But  by  an  agreement,  dated  December  28,  1900,  between  the  complainant 
and  the  Mexican  Company,  the  former  had  agreed  that  it  would  build  a  sys- 
tem of  canals  for  the  diversion  of  water  from  the  Colorado  river,  to  keep 
such  canals  in  repair,  and  deliver  a  sufficient  amount  of  water  for  the  Irri- 
gation of  the  lands  situated  in  the  Republic  of  Mexico  and  the  United  States 
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which  were  irrigable  by  gravity  by  the  system  of  canals  to  be  constmcted 
by  the  complainant.  In  consideration  of  this  agreement,  the  Mexican  Com- 
pany assigmed  and  transferred  to  the  former  all  of  the  stock  of  Imperial 
Water  Company  No.  1  and  all  the  right  to  receive  any  of  the  moneys  which 
would  otherwise  be  due  and  payable  to  the  Mexican  Company  under  its  con- 
tract with  the  water  company ;  and  it  was  further  agre^  that  the  Mexican 
Company  would  make  like  assignments  in  the  future  of  all  rights  which  It 
might  acquire  under  similar  contracts  with  other  water  companies  for  the 
sale  of  stock  of  such  companies,  or  the  proceeds  to  be  derived  therefrom. 
Under  this  agreement,  and  a  subsequent  agreement  between  the  complainant 
and  defendant  dated  December  24,  1901,  all  of  the  stock  of  the  defendant 
company  passed  to  th^  complainant  for  sale,  together  with  the  proceeds  of 
the  sale  of  the  stock  of  the  defendant  company,  with  a  stipulation  contained 
in  the  later  agreement  that  no  stock  of  the  defendant  company  should  be 
issued  except  upon  the  order  of  the  complainant,  and  that  no  stock  of  the 
defendant  company  should  be  issued  or  sold  In  the  future  by  the  complain- 
ant except  upon  there  being  paid  into  the  treasury  of  the  defendant  company, 
at  the  time  of  such  issue,  $1  for  each  share  of  stock  so  issued  or  sold ;  such 
sum  of  money  to  be  used  and  to  become  a  part  of  a  fund  for  the  construction 
of  an  extension  of  the  canal  system  so  as  to  furnish  water  for  the  land  rep- 
resented by  the  stock  that  might  thereafter  be  issued. 

The  defendant  had  been  organissed  as  a  corporation  by  agents  of  the  com- 
plainant to  whom  one  share  of  stock  each  had  been  given  by  the  complainant 
These  incorporators  had  never  at  any  time  been  landowners  or  settlers  upon 
the  public  lands  within  the  territory  assigned  to  the  defendant  company,  nor 
had  there  been  at  the  time  of  such  organization  any  settlements  made  with- 
in such  territory,  and  no  settlements  had  been  made  upon  the  land  before  the 
time  the  contract  was  made  with  the  Mexican  Company  for  the  delivery  of 
water  to  such  land  and  the  surrBider  of  its  capital  stock.  The  land  belonged 
to  the  government  of  the  United  States,  except  such  school  sections  in  each 
township  as  belonged  to  the  state,  and  except  a  few  alternate  sections  in 
the  northern  part  of  Imperial  Valley  within  the  grant  to  the  Southern  Pa- 
cific Railroad.  The  land  was  in  its  original  desert  and  arid  condition,  and 
so  remained  until  occupied  and  reclaimed  in  part  by  settlers  in  accordance 
with  the  complainant's  irrigation  scheme.  In  carrying  out  this  scheme,  it 
was  recited  in  the  agreement  between  the  complainant  and  the  defendant, 
dated  December  24,  1901,  that,  in  order  that  an  equitable  division  of  the 
directory  of  the  defendant  company  should  be  had,  it  was  agreed  that  two 
members  of  the  five  members  of  the  board  of  directors  of  the  said  company 
should  resign,  and  that  in  their  place  should  l>e  elected  two  members  chosen 
as  directors  by  the  then  outstanding  stock  in  said  company.  It  was  further 
agreed  that  the  board  of  directors  as  thus  composed,  being  three  of  the  then 
existing  directors  named  by  the  complainant  and  the  two  newly  elected  di- 
rectors named  by  the  stockholders  of  the  defendant  company,  should  remain 
the  directors  of  such  company  without  change  un^^l  the  annual  election  to 
be  held  in  January,  1903.  The  board  of  directors  was  thereupon  organized 
in  accordance  with  this  agreement,  and  so  continued  untU  January,  1903, 
when  the  board  became  composed  entirely  of  representatives  selected  by  the 
stockholders. 

Settlers  upon  the  lands  within  the  district  assigned  by  the  complainant  to 
the  defendant  company  were  required,  as  in  other  districts,  before  the  de- 
livery of  any  water  to  them,  to  buy  from  the  complainant  a  number  of  shares 
of  defendant's  capital  stock,^  equal  in  number  to  the  number  of  acres  claimed 
by  the  settler,  and  to  pay  therefor  such  arbitrary  price  as  the  complainant 
might  fix.  As  there  was  no  other  source  of  water  supply  for  that  territory, 
the  settler  was  compelled  to  submit  to  the  conditions  imposed  by  the  com- 
plainant 

On  August  27,  1901,  the  complainant  fixed  the  price  of  stock  in  all  the 
water  companies  on  and  after  October  1,  1901,  at  $15  per  share.  On  Septem- 
ber 5,  1901,  the  price  was  fixed  at  $20  per  share ;  and  after  July,  1905,  the 
price  was  raised  to  ?25  per  share.  In  addition  to  this  price  for  stock  repre- 
senting the  right  to  have  water  delivered  to  a  certain  number  of  acres  of 
land,  the  settler  was  required  by  the  complainant,  through  the  Mexican  Com* 
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pany,  under  the  agre^nent  of  March  15,  1901  tc  pay  an  annual  rate  of  50 
cents  for  each  share  of  stock  sold  and  located;  such  payment  to  iMitltie  the 
settler  to  one  acre-foot  of  water  for  each  share  of  located  stock  and  the 
privilege  of  purchasing  three  additional  acre-feet  for  each  such  share  of 
stock  owned  by  the  settler. 

By  December  24»  1901,  sales  of  stock  of  the  defendant  corporation  had  been 
made  amounting  to  15,000  shares,  representing  15,000  acres,  and  agents  of 
the  complainant  had  promised  such  purchasers  that  water  would  be  deliv- 
ered to  them  on  their  land  on  November  1,  1901.  This  was  not  done  until 
February,  1903,  when  water  was  first  delivered  to  the  settlers  and  stock- 
holders of  the  defendant  company,  at  which  time  the  canal  systeia  then  con- 
structed had  only  the  capacity  to  accommodate  the  15,000  acres  of  land  for 
which  stock  had  been  sold.  In  this  situation,  controversies  arose  between 
the  stockholders  and  the  complainant  respecting  the  alleged  failure  of  the 
complainant  to  keep  its  contract,  and  respecting  damages  alleged  to  have 
been  sustained  by  the  stockholders  by  reason  of  such  failure. 

These  controversies  became  the  subject  of  negotiations  for  a  settlement 
between  the  officers  of  the  complainant  and  defendant  which  finally  resulted 
in  the  instrument  in  controversy  in  this  action,  designated  as  the  "Heber 
contract."  This  instrument  is  dated  May  16,  1905,  and  is  signed  by  the  Cali- 
fornia Development  Company  by  A.  H.  Heber,  Pt.,  and  R.  T.  Perry,  Secy., 
and  by  the  Imperial  Water  Company  No.  5  by  F.  N.  Chaplin,  President,  and 
Irving  P.  Silliman,  Secretary.  It  recites  that,  for  and  in  consideration  of 
the  mutual  covenants  and  agreements  of  the  parties  thereto,  it  is  agreed, 
among  other  things,  that  the  California  Development  waives  and  surrenders 
to  the  Imperial  Water  Company  No.  5  all  right  that  the  former  company 
has  as  the  assignee  of  the  "Mexican  Company"  to  sell,  locate,  or  otherwise 
dispose  of  the  unissued  capital  stock  of  the  latter  company,  excepting  from 
such  waiver  and  surrender  certain  specified  shares  of  stock  amounting  in 
the  aggregate  to  4,665  shares.  In  consideration  of  this  waiver  and  surrender 
by  the  complainant  of  the  unissued  stock  of  the  defendant  company,  the 
latter  agreed  to  relieve  and  release  the  complainant  from  all  further  obliga 
tions  to  repair,  complete,  perfect,  extend,  or  maintain  the  existing  distribut- 
ing canal  system  of  the  defendant,  and  to  relieve  and  release  the  complain- 
ant from  all  obligations  to  construct  a  storm  water  drainage  system  for  the 
defendant,  or  to  take  care  of  or  carry  off  storm  water  that  might  prove  in- 
jurious or  destructive  to  the  defendant's  canal  system;  and  the  defendant 
assumed  the  obligation  of  thereafter  constructing,  repairing,  and  maintain- 
ing its  own  canal  system  or  any  extension  thereto  it  might  ^ee  fit  ito  build. 
The  Instrument  contained  a  number  of  other  provisions  binding  the  parties 
to  conditions,  which  need  not  be  stated  here.; 

It  is  alleged  in  the  complaint  that,  after  the  signing  of  said  instrument,  it 
was  not  referred  to  or  acted  upon  by  the  board  of  directors  of  the  complain- 
ant until  in  the  early  part  of  June,  1905,  when  it  was  declined,  rejected,  and 
repudiated  by  the  complainant,  and  has  ever  since  been  repudiated  by  the 
complainant;  that  the  instrument  was  executed  without  authority,  and  was 
not  the  contract  of  the  complainant. 

At  the  date  of  this  instrument,  the  complainant  had'  sold  about  35,000 
shares  of  the  capital  stock  of  the  defendant  company,  and  about  65,000  re- 
mained unissued. 

It  is  alleged  in  the  complaint  in  this  action  that  the  complainant  is  the 
owner  of  these  unissued  shares,  and  that  they  ^are  of  the  value  of  not  less 
than  $20  per  share,  or  a  total  value  equal  to  and  in  excess  of  $1,300,000. 

The  object  of  the  present  action  is  to  have  the  so-called  Heber  contract 
adjudicated  to  be  of  no  force  and  effect,  and  that  It  be  surrendered  up  and 
canceled,  and  pending  the  action  that  the  defendant  be  enjoined  and  re- 
strained from  disposing  of  its  unissued  stock. 

Upon  the  filing  of  the  complaint  in  the  lower  court,  an  order  was  issued 
restraining  the  defendant  from  selling  or  disposing  of  any  of  its  unissued 
stock  or  in  any  wise  parting  therewith  except  upon  the  order  of  the  com- 
plainant The  order  also  required  the  defendant  to  show  cause  why  an  in- 
junction pendente  lite  should  not  issue. 
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Upon  the  hearing  the  conrt  refused  the  temporary  injunction  aiad  Tacated 
and  discharged  the  restraining  order.  Thereafter  the  defendant  filed  its 
answer  to  the  complaint,  and  the  complainant  filed  its  replication  to  the 
defendant's  answer. 

On  a  motion  for  a  rehearing  on  the  order  to  show  cause,  the  court  \rein- 
stated  the  restraining  <»*der,  and  on  the  final  hearing  had  on  the  pleadings 
and  proofs  the  court  entered  its  decree  adjudging  that  the  contract  desig- 
nated as  the  Heber  contract  was  void  ab  initio ;  that  the  defendant  produce 
the  original  of  said  contract  into  court  and  render  up  the  same  for  cancel- 
lation; that  thereupon  the  same  be  marked  canceled;  that  the  temporary 
injunction  theretofore  issued  restraining  the  defendant  from  disposing  or 
transferring  any  of  its  unissued  stock  be  made  perpetual.  It  was  further 
ordered,  adjudged,  and  decreed  that  the  defendant  issue,  upon  the  order  of 
the  complainant,  in  the  manner  and  upon  the  terms  and  conditions  set  forth 
iQ  the  decree,  certificates  for  58,376  shares  of  its  capital  stock.  The  differ- 
ence of  6,tS24  shares  between  the  number  of  65,000  unissued  shares  of  the 
defendant's  capital  stock  alleged  in  the  complaint  and  58,376  mentioned 
in  the  decree  does  not  appear  to  be  explained  in  the  record  before  us ;  but, 
as  the  number  of  unissued  shares  mentioned  in  the  decree  is  not  made  a  sub- 
ject of  controversy,  the  difference  mentioned  is  not  deemed  material. 

From  this  decree  the  present  appeal  is  prosecuted. 

Haines  &  Haines,  of  San  Diego,  Cal.,  for  appellant. 
J.  W.  McKinley  and  S.  V.  McClure,  both  of  Los  Angeles,  Cal.,  for 
appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
first  question  to  be  determined  in  this  case  is  whether  the  complainant 
is  entitled  to  an  enforcement  of  the  covenant  contained  in  the  agree- 
ment between  the  Mexican  Company  and  the  defendant,  dated  March 
15,  1901,  the  assignment  of  which  by  the  Mexican  Company  to  the 
complainant  purports  to  have  been  ratified  in  the  supplemental  agree- 
ment between  the  complainant  and  the  defendant,  dated  December  24, 
1901.  Under  this  covenant  and  assignment  complainant  claims  the 
exclusive  right  to  sell  at  its  own  price  the  entire  unissued  shares  of  the 
capital  stock  of  the  defendant  corporation  and  appropriate  the  pro- 
ceeds of  such  sale  to  complainant's  own  use  and  benefit.  Incidental 
to  this  question  is  the  further  question  whether  the  complainant  is 
entitled  to  the  enforcement  of  a  covenant  in  the  supplemental  agree- 
ment that  the  capital  stock  of  the  defendant  corporation  shall  be  issued 
only  upon  the  orders  of  the  complainant.  Stated  in  another  way,  the 
question  is  whether  the  complainant,  at  the  time  of  the  so-called  "He- 
ber contract,"  was  the  owner  of  the  unissued  stock  of  the  defendant 
corporation.  If  it  was  not  the  owner  of  such  shares  of  stock,  the 
waiver  and  surrender  of  stock  as  provided  in  the  contract  is  immate- 
rial. If,  on  the  other  hand,  it  was  the  owner  of  the  stock,  and  it  had 
a  substantial  value  in  its  hands,  it  will  be  necessary  to  determine 
whedier  the  Heber  contract  was  the  authorized  act  of  the  corporation. 
Pertinent  to  this  inquiry  is  the  question:  What  does  the  unissued 
stock  of  ^the  defendant  corporation  represent? 

The  defendant  corporation  was  formed  for  the  purpose  of  enabling 
settlers  upon  certain  designated  public  lands  to  become  stockholders  in 
the  corporation,  and  through  the  agency  of  the  corporation  to  secure 
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for  such. lands,  tii5on  equal  terms  and  at  c6st,  the  water  required  for 
irrigation,  domestic,  and  other  purposes  from  a  corporation  known 
in  these  proceedings  as  the  "Mexican  Company."  The  shares  of  stock 
represented  the  specific  quantity  of  water  the  stockholders  would  be 
entitled  to  receive.  The  defendant  corporation  was  therefore  in  effect 
a  mutual  company.  In  Wiel  on  Water  Rights  in  the  Western  States, 
§  1266,  such  companies  are  referred  to  as  "private  service  companies/' 
and  are  described  as  follows: 

"Mutual  companies  are  usually  such  that  shares  of  stock  represent  rights 
to  specific  quantities  of  water,  and  the  stockholder's  right  to  a  supply  rests 
upon  his  stock,  and  not  upon  his  status  as  a  member  of  the  publicj  the  com- 
pany being  formed  to  supply  water  to  its  stockholders  only." 

The  general  character  of  these  corporations  is  to  serve  and  promote 
the  individual  rights  of  the  stockholders  upon  equal  terms  in  securing 
water  for  the  irrigation  and  cultivation  of  their  land.  The  shares  of 
stock  in  such  company  represent  the  water  rights  secured  by  the  com- 
pany when  such  rights  have  attached,  and  holders  of  stock  in  the  com- 
pany who  are  settlers  upon  the  land  hold  the  stock  as  representing  the 
water  right  as  appurtenant  to  the  land  upon  which  the  water  is  to  be 
used. 

The  complainant  is  a  public  service  corporation,  and  as  such  an 
agent  of  the  state  in  the  administration  of  a  public  use.  Crescent 
Canal  Co.  v.  Montgomery,  143  Cal.  248,  252,  76  Pac.  1032,  65  L.  R.  A. 
940.  It  was  incorporated  on  the  23d  of  April,  1896,  for  the  purpose 
of  appropriating  and  diverting  substantially  all  the  water  of  the  Colo- 
rado river  at  a  point  in  California  near  the  international  boundary 
line  between  Mexico  and  the  United  States.  The  complainant's  object 
in  appropriating  this  water  was  to  divert  it  through  canals  and  ditches 
and  deliver  it  to  a  Mexican  Company  organized  by  and  acting  for  and 
on  behalf  of  the  complainant,  and  known  as  the  "Mexican  Company," 
the  water  to  be  used  by  the  latter  company  for  the  irrigation  of  certain 
lands  below  the  international  boundary  line  in  Mexico,  and  through 
this  corporation  to  deliver  water  across  the  boundary  line  in  Imperial 
Valley  to  the  mutual  water  companies,  among  others,  the  defendant, 
for  distribution  to  the  Ijinds  of  the  stockholders  of  such  companies. 

The  lands  in  Imperial  Valley  did  not  belong  to  the  complainant 
They  were  originally  unoccupied  desert  lands  belonging  to  the  govern- 
ment of  the  Unit^  States,  except  such  school  lands  in  each  township 
as  belonged  to  the  state,  and  except  a  few  alternate  sections  in  the 
northern  part  of  Imperial  Valley  within  the  grant  of  the  Southern 
Pacific  Company. 

It  is  conceded  that  the  various  corporations  organized  by  the  com- 
plainant and  designated  in  this  case  as  the  "Mexican  Company,"  and 
the  several  water  corporations  incorporated  by  it,  were  but  instruments 
employed  by  the  complainant  to  carry  out  the  purpose  of  its  organiza- 
tion, which  was  to  collect  from  the  settlers  for  the  service  of  deliver- 
ing the  water  a  water  rate  of  SO  cents  per  anniun  for  each  acre  of  land 
supplied  by  water.  The  right  of  the  complainant  through  the  Mexican 
Company  to  collect  for  the  service  of  delivering  the  water  a  charge 
of  50  cents  per  annum  for  each  acre  of  land  supplied  by  water  is  called 
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a  "water  rate,"  and  is  not  in  controversy  in  this  case.  This  charge  is 
presumed  to  be  reasonable  and  just  for  the  sefvice  rendered  and  the 
aggregate  of  these  charges  a  sufficient  return  for  the  capital  invested 
by  the  complainant  in  the  project.  The  question  is:  Had  the  com- 
plainant the  authority,  as  a  public  service  corporation,  by  and  through 
the  instrumentalities  of  the  corporations  formed  for  that  purpose,  the 
right,  to  appropriate  ihe  stock  of  the  defendant  company,  and  by  that 
means  compel  settlers  to  pay  a  further  or  additional  sum  fixed  arbi- 
trarily by  the  complainant  as  and  for  a  water  right  ? 

The  lands  included  in  complainant's  irrigation  project,  including  the 
lands  at  the  point  of  diversion  of  the  water  of  the  Colorado  river  for 
that  purpose,  were  originally  and  at  the  time  the  project  was  formed 
almost  entirely  public  lands  of  the  United  States.  We  are  therefore 
dealing  with  the  question  of  a  right  based  primarily  upon  section  9  of 
the  Act  of  July  26,  1866,  c.  262,  14  Stat.  251,  253,  incorporated  into 
the  Revised  Statutes  as  section  2339  (U.  S.  Comp.  St.  1901,  p.  1437). 
That  section  provides  as  follows : 

"Whenever,  by  priority  of  possession,  rights  to  the  use  of  water  for  min- 
ing, agricultural,  manufacturing,  or  other  purposes,  have  vested  and  accrued, 
and  the  same  are  recognized  and.  acknowledged  by  the  local  customs,  lawB, 
and  the  decisions  of  courts,  the  possessors  and  owners  of  such  vested  rights 
shaU  4)6  maintained  and  protected  in  the  same ;  and  the  right  of  way  for 
the  construction  of  ditches  and  canals  for  the  purposes  herein  specified  is 
acknowledged  and  confirmed;  but  whenever  any  person,  in  the  construction 
of  any  ditch  or  canal,  injures  or  damages  the  possession  of  any  settler  on 
the  public  domain,  the  party  committing  such  injury  or  damage  shall  be 
liable  to  the  party  injured  for  such  Injury  or  damage.'' 

Under  the  Act  of  March  3,  1877,  entitled  "An  act  to  provide  for  the 
sale  of  desert  lands  in  certain  states  and  territories,"  including  Cal- 
ifornia (c.  107,  19  Stat.  377),  there  is  a  limitation  to  water  rights  ac- 
quired by  appropriation  for  irrigation  and  reclamation  of  desert  lands, 
as  follows:  *  • 

''And  such  rights  shall  not  exceed  the  amount  of  water  actually  appro- 
priated and  necessarily  used  for  the  purpose  of  irrigation  and  re<damation." 

This  limitation  is  equally  applicable  to  the  use  of  water  on  all  pub- 
lic lands  for  the  purpose  of  irrigation.  Atchinson  v.  Peterson,  20 
WaU.  514,  22  L.  Ed.  414;  Basey  v.  Gallagher,  20  Wall.  682,  22  L.  Ed. 
452;  Williams  v.  Altnow,  ?!  Or.  275,  302,  95  Pac.  200,  97  Pac.  539; 
Hough  v.  Porter,  51  Or.  318,  382,  399,  95  Pac.  732,  98  Pac.  1083,  102 
Pac.  728. 

[1]  Under  the  act  of  1866,  the  possessory  water  rights  there. pro- 
tected are  only  such  as  have  vested  and  accrued  and  are  recognized 
and  acknowledged  by  the  local  customs,  laws,  and  decisions  of  the 
courts.  The  law  of  California  upon  this  subject  is  found  in  the  Con- 
stitution of  the  state,  and  in  provisions  of  the  Civil  Code  relating  to 
water  rights. 

The  first  clause  of  article  14,  §  1,  of  the  Constitution  of  the  state, 
provides  that : 

"The  use  of  all  water  now  appropriated,  or  that  may  hereafter  be  appro- 
pri&ted  for  sale^  rental,  or  distribution,  is  hereby  declared  to  be  a  public  use 
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and  subject  to  tbe  regulation  and  control  of  tbe  state  in  the  manner  to  be 
prescribed  by  law." 

Section  1410  of  the  Civil  Code  of  California  (prior  to  the  amend- 
ment of  April  8,  1911)  provided  as  follows: 

"The  right  to  the  use  of  running  water  flowing  in  a  river  or  stream  or 
down  a  canyon  or  ravine  may  be  acquired  by  appropriation*'* 

Section  1411  provides  that: 

"The  appropriation  must  be  for  some  useful  or  beneficial  purpose,  and 
when  the  appropriator  or  his  successor  in  interest  ceases  to  use  it  for  such 
a  purpose,  the  right  ceases." 

Section  1415  provides  the  method  by  which  the  water  of  a  flowing 
stream  may  be  appropriated.  A  person  desiring  to  appropriate  water 
must  post  a  notice,  in  writing,  in  a  conspicuous  place  at  the  point  of 
intended  diversion,  stating  therein:  That  he  claims  the  water  there 
flowing  to  the  extent  of  (giving  the  number)  inches,  measured  under  a 
four-inch  pressure ;  the  purpose  for  which  he  claims  it ;  the  place  of 
intended  use;  the  means  by  which  he  intends  to  divert  it;  and  the 
size  of  the  flume,  ditch,  pipe,  or  aqueduct  in  which  he  intends  to  divert 
it.  It  is  provided  further  that  a  copy  of  the  notice  must,  within  10 
days  after  it  is  posted,  be  recorded  in  the  ofiice  of  the  recorder  of  the 
county  in  which  it  is  posted. 

Section  1416  requires  diligence  in  the  appropriation  of  water,  and 
provides  that : 

"Within  sixty  days  after  the  notice  is  posted  the  claimant  must  commence 
the  excavation  or  construction  of  the  works  in  which  he  intends  to  divert 
the  water  or  the  survey  road  or  trail-building  necessarUy  incident  thereto, 
and  must  prosecute  the  work  diligently  and  uninteri'uptedly  to  completion." 

Section  1417  provides  that  "by  completion"  is  meant  conducting  the 
water  to  the  place  of  intended  use. 

It  was  clearly  the  scope  and  purpose  of  those  statutes  not  only  to 
provide  for  the  appropriation  of  the  waters  of  flowing  streams  within 
the  public  domain  for  useful  and  beneficial  purposes,  but  to  fix  the 
right  to  such  water  at  the  place  of  intended  use.  Fellows  v.  City  of 
Los  Angeles,  151  Cal.  52,  59,  90  Pac.  137;  Wiel  on  Water  Rights  in 
Western  States,  §  1265.  This  purpose  has  been  concisely  expressed 
with  respect  to  the  national  irrigation  system  in  the  Act  of  June  17, 
1902,  c.  1093,  32  Stat.  388  (U.  S.  Comp.  St.Supp.  1911,  p.  662),  pro- 
viding for  the  irrigation  and  reclamation  of  lands  in  certain  states  and 
territories  where  it  is  provided,  in  section  8,  that : 

"The  right  to  the  use  of  water  acquired  under  the  provisions  of  this  act 
shall  be  appurtenant  to  the  land  irrigated,  and  beneficial  use  shall  be  the 
basis,  the  measure,  and  the  limit  of  the  right*' 

[2]  The  parties  who  formed  the  project  now  under  consideration 
for  the  irrigation  of  Imperial  Valley  and  placed  the  project  in  charge 
of  the  complainant  and  its  subsidiary  corporations  were  evidently  fully 
advised  as  to  the  true  purpose  and  meaning  of  these  statutes.  This  is 
apparent  from  the  various  contracts  entered  into  between  the  com- 
plainant and  these  subsidiary  corporations  whereby  the  real  parties  en- 
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deavored  by  skillfully  drawn  covenants  to  secure  in  the  name  of  the 
complainant  corporation  the  value  of  the  water  rights  that  would  be 
attached  to  the  land  to  be  irrigated. 

The  first  of  these  contracts  was  the  contract  of  December  28,  1900, 
between  the  complainant  and  the  Mexican  Company.  This  contract 
contained,  among  other  covenants,  an  agreement  that  the  cbmplainant 
would  perpetually  deliver  to  the  Mexican  Company  a  sufficient  amount 
of  water  appropi'iated,  owned  and  diverted  or  to  be  in  the  future  ap- 
propriated, or  diverted  by  the  complainant  from  the  Colorado  river, 
to  enable  the  Mexican  Company  to  furnish  water  for  the  irrigation  of 
lands  situated  in  Lower  California,  Republic  of  Mexico,  and  in  the 
state  of  California,  which  were  irrigable  by  gravity  from  the  system 
of  canals  and  irrigating  system  to  be  constructed  by  the  complainant. 
In  consideration  of  this  covenant,  the  Mexican  Company  assigned  and 
transferred  to  the  complainant  all  right  which  the  Mexican  Company 
had  in  the  stock  of  Imperial  Water  Company  No.  1,  and  all  right 
which  it  had  to  receive  any  of  the  moneys  which  would  otherwise  be 
due  and  payable  to  the  Mexican  Company  from  the  sale  of  stock  of 
that  company.  It  was  further  agreed  that  the  Mexican  Company 
would  make  like  assignments  in  the  future  of  all  rights  which  it  might 
acquire  under  similar  contracts  made  with  other  water  companies  for 
the  sale  of  the  stock  of  such  companies,  or  the  proceeds  to  be  derived 
therefrom. 

The  second  of  these  contracts  was  that  of  March  15,  1901,  between 
the  Mexican  Company  and  the  defendant  corporation.  In  this  con- 
tract the  previous  agreement  between  the  complainant  and  the  Mex- 
ican Company  was  recited,  together  with  the  further  recital,  and  as  an 
inducement  to  the  covenants  of  the  contract,  that  it  was  a  corporation 
formed  for  the  purpose  of  obtaining  water  from  the  Mexican  Com; 
pany,  and  supplying  the  same  at  cost  to  the  stockholders  only  upon 
certain  lands  situated  within  certain  exterior  boundaries  mentioned  and 
described  in  its  articles  of  incorporation. 

It  was  thereupon  agreed  by  the  Mexican  Company  to  deliver  annu- 
ally on  demand  to  the  defendant  company  four  acre- feet  of  water  for 
each  share  of  stock  which  might  have  been  issued  and  located  upon 
lands  situated  within  the  boundaries  of  the  lands  to  be  supplied  with 
water  by  the  defendant.  In  consideration  of  this  covenant,  the  de- 
fendant agreed  that  the  Mexican  Company  should  have  the  exclusive 
right  to  sell  the  entire  shares  of  the  capital  stock  of  the  defendant 
company,  and  the  Mexican  Company  should  receive  for  its  sole  use 
and  benefit  all  moneys  obtained  by  it  from  such  sale  of  thte  stock  of 
the  defendant  company;  that  the  defendant  would  locate  all  stock 
sold  by  the  Mexican  Company  upon  the  lands  to  be  selected  by  the 
purchasers  of  such  company  or  the  order  of  the  Mexican  Company  at 
the  time  of  the  sale.  It  was  further  provided  that  such  stock  should 
be  located  within  the  exterior  boundaries  of  the  lands  to  be  irrigated 
by  the  defendant  and  described  in  its  articles  of  incorporation. 

In  consideration  of  these  agreements,  the  defendant  agreed  that  it 
would  pay  the  Mexican  Company  50  cents  per  annum  for  each  share 
of  its  stock  sold  and  located,  and  that  the  payment  of  such  sum  should 
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entitle  the  defendant  to  one  acre-foot  of  water  for  each  share  of  stock 
sold  and  located.  It  was  further  agreed  that  the  defendant  should 
have  the  right  to  purchase  from  the  Mexican  Company  three  addi- 
tional acre-feet  of  water  per  year  at  the  rate  of  SO  cents  per  acre-foot 
for  each  share  of  stock  sold  and  located  as  provided  in  the  contract. 

The  third  contract  is  that  between  the  complainant  and  defendant, 
dated  December  24,  1901.  In. this  contract  there  are  a  number  of 
covenants.  Among  others,  the  defendant  agreed  that  it  would  issue 
any  portion  of  its  unissued  capital  stock  at  any  time  upon  the  order 
of  the  complainant,  and  that  none  of  its  unissued  capital  stock  should 
be  issued  except  upon  such  an  order.  It  was  further  provided  that 
no  stock  in  the  defendant  corporation  should  be  thereafter  issued,  sold, 
or  disposed  of  except  to  persons  who  owned  or  who  had  acquired  some 
equitable  interest  in  land  lying  in  the  territory  designated  in  defend- 
ant's articles  of  incorporation,  and  such  to  be  irrigated  by  the  waters 
to  be  furnished  by  the  complainant.  It  was  further  provided  that  all 
such  stock  so  to  be  issued,  sold,  or  disposed  of  would  at  the  time  of 
its  issue  be  located  upon  and  be  made  appurtenant  to  specific  lands 
lying  within  the  prescribed  boundaries  then  owned  by,  or  an  equitable 
interest  in  which  was  owned  by,  the  party  to  whom  the  stock  was 
issued,  and  the  lands  upon  which  such  stock  was  located  should  be  de- 
scribed and  designated  in  the  certificate  of  stock  issued  to  represent 
the  same ;  one  share  of  stock  being  apportioned  to  each  acre  of  land. 

These  contracts  were  far  short  of  transferring  to  the  complainant 
the  water  rights  represented  by  the  unissued  shares  of  the  defendant's 
capital  stock.  When  these  contracts  were  made,  the  directors  of  the 
defendant  corporation  were  the  mere  agents  of  the  complainant  for  the 
formation  of  the  corporation.  The  lands  described  in  the  articles  of 
incorporation  were  at  that  time  unoccupied  public  lands  of  the  United 
States  or  school  lands  of  the  state,  and  there  was  no  irrigation  system 
in  actual  existence  for  the  district.  In  the  agreement  between  the 
complainant  and  the  defendant  dated  December '24,  1901,  it  is  ex- 
pressly recited  that  no  system  of  canals  or  distributing  systems  has 
been  constructed  for  the  delivery  of  water  to  the  present  stockholders 
of  the  defendant  company.  The  work  did  not  come  within  the  require- 
ments of  sections  1416  and  1417  of  the  Civil  Code,  and  no  rights  had 
attached.  The  whole  project,  so  far  as  these  lands  were  concerned, 
was  a  scheme  devised  by  the  parties  behind  the  project  to  appropriate 
to  themselves  the  value  of  the  water  rights  to  all  the  irrigable  land 
in  Imperial  Valley. 

The  defendant  corporation  was  a  mutual  company  formed  to  secure 
water  for  the  settlers  in  the  district,  and,  when  the  stage  was  reached 
that  it  issued  stock  to  settlers  upon  lands  within  its  district,  these 
shares  represented  the  water  rights  attached  to  the  lands  upon  which 
the  settlers  had  located.  The  shares  of  unissued  stock  which  are  the 
subject  of  the  present  controversy  represented  merely  the  prospective 
water  rights  upon  lands  of  the  settlers  who  should  thereafter  become 
stockholders  in  the  company.  While  the  stock  was  unissued,  it  was 
manifestly  held  in  trust  by  the  defendant  corporation  for  the  mutual 


Digitized  by 


Google 


IMPBRIAP  ^ATBB  CO.  NO.  5  .Y.  HOLABIBD  IS 

benefit  of  those  whp  were,;  and  thos?  who  should  become,  stockholders. 
In  our  opinion  the  defendant  corporation,  holding  its  unissued  stock 
in  trust  for  actual  settlers  who  should  become  stockholders  of  the 
company,  had  no  authority  to  make  a  contract  with  the  complainant 
whereby  it  transferred  to  the  complainant,  without  consideration,  the 
right  to  squeeze  out  of  the  stock  all  there  was  of  value  in  it  before 
delivering  it  to  the  settler. 

There  is  a  covenant  contained  in  the  supplemental  agreement  be- 
tween the  complainant  and  the  defendant  to  be  noticed  in  this  connec- 
tion. It  is  provided  that  no  stock  in  the  defendant  company  should 
be  issued  or  sold  in  the  future,  except  upon  there  being  paid  into  the 
treasury  of  the  defendant  at  the  time  of  such  issue  $1  in  money  for 
each  share  of  stock  so  issued  or  sold.  It  is  sufficient  to  say,  with 
respect  to  this  covenant,  that  it  was  not  the  consideration  for  the  cove- 
nant granting  to  the  complainant  the  exclusive  right  to  sell  the  entire 
unissued  shares  of  the  capital  stock  of  the  defendant  company,  which 
at  diat  time  the  complainant  had  fixed  at  $20  per  share,  and  the  sales 
of  which  were  to  be  for  complainant's  sole  use  and  benefit.  This 
leaves  us  to  find  the  consideration  in  the  so-called  water  right  which 
the  complainant  claims  to  have  acquired  by  the  delivery  through  the 
Mexican  Company  of  the  water  required  to  irrigate  the  lands  to  be 
settled  upon  by  the  stockholders  of  the  defendant  corporation. 

Is  this  a  consideration  that  the  law  will  recognize? 

We  think  not.  In  this  case  the  land  to  be  irrigated  was  not  occu- 
pied, and  the  water  right  did  not  attach.  When  that  time  should  ar- 
rive, the  water  right  would  attach  to  the  land  by  operation  of  law,  and 
not  by  virtue  of  the  contract  entered  into  between  the  complainant  and 
the  defendant.  The  complainant  would  have  no  water  right  to  convey. 
There  was  therefore  no  consideration  for  the  contract.  We  are  fully 
advised  as  to  the  fact  that  voluntary  contracts  for  the  purchase  of 
water  rights  from  canal  companies,  whose  works  had  been  completed 
and  were  in  operation,  have  been  sustained  by  the  courts  in  this  state; 
but  such  cases  must  be  carefully  considered  in  the  light  of  the  facts  of 
the  particular  case.  The  law  of  water  rights  applicable  to  the  condi- 
tions prevailing  in  the  Western  States  is  being  rapidly  developed  by 
legislation,  by  the  courts,  and  by  text-writers;  but  it  has  not  pro- 
gressed far  enough  to  furnish  finger  posts  for  all  the  byways  of  wa- 
ter litigation,  unless  we -constantly  bear  in  mind  certain  well-estab- 
lished general  principles,  among  others,  that  it  is  the  purpose  of  the 
law  in  regulating  water  rights  in  the  Western  States  to  avoid  mo- 
nopolies. As  said  by  the  Supreme  Court  of  California  in  Merrill  v. 
Southside  Irrigation  Co.,  112  Cal.  426,  433,44  Pac.  720,  722: 

**Tlie  evident  intent  of  the  framers  of  our  Ck>nstitution  was  to  strike  a 
blow  at  tbe  monopolies  which  had  grown  up  out  of  the  sale,  rental,  and  dis- 
tribution of  water,  knd  by  declarihg  such  a  use  a  public  use  to  bring  it  with- 
in the  control  of  the  local  authorities  in  municipalities  where  the  burdens  of 
the  system  were  most  onerous." 

An  onerous  condition  growing  out  of  a  monopoly  and  imposed  by 
a  public  service  corporation  engaged  in  distributing  water  before  such 
distribution  could  be  made  cannot,  therefore,  be  considered  a  sufficient 
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consideration  for  the  acquisition  of  a  right  guaranteed  by  law,  even 
though  the  transaction  is  voluntary.  But  we  do  not  look  upon  the 
contract  in  this  case  as  a  voluntary  contract  in  the  sense  in  which  that 
term  is  used  in  the  cases  where  such  contracts  have  been  upheld.  It 
is  true  that  no  one  is  compelled  to  settle  upon  the  lands  in  Imperial 
Valley,  but  the  right  to  settle  upon  such  lands  is  free  and  open  to  all, 
and  the  complainant  had  no  right  as  a  public  service  corporation  to 
establish  a  monopoly  of  all  the  water  available  for  the  irrigation  of 
the  lands  in  Imperial  Valley  in  advance  of  settlement,  and  then,  by 
means  of  a  contract  between  itself  and  its  agents,  burden  its  public 
service  in  a  manner  not  contemplated  by  law.  Such  a  contract  is  not 
a  voluntary  contract  on  the  part  of  those  for  whose  benefit  the  water 
has  been  dedicated  by  law. 

It  will  not  be  necessary  to  review  the  cases  where  the  question  of 
water  rights  has  been  discussed.  In  this  court  its  last  expression  is 
found  in  Boise  City  Irrigation  &  Land  Co.  v.  Clark,  131  Fed.  415,  65 
C.  C.  A.  399.  That  case  arose  in  the  state  of  Idaho,  whose  Constitu- 
tion provides,  substantially  as  does  the  Constitution  of  the  state  of 
California,  that  the  use  of  the  waters  of  the  state  appropriated  for 
sale,  rental,  or  distribution  is  a  public  use,  and  the  right  to  collect 
compensation  therefor  a  franchise,  which  cannot  be  exercised  except 
by  authority  of  and  in  the  manner  prescribed  by  law.  Judge  Ross, 
speaking  for  the  court,  and  following  his  decision  in  San  Diego  Land 
&  Town  Co.  V.  City  of  National  City  (C.  C.)  74  Fed.  79,  and  the  case 
of  Stanislaus  County  v.  San  Joaquin  &  King's  River  C.  &  I.  Co.,  192 
U.  S.  201,  24  Sup.  Ct.  241,  48  L.  Ed.  406,  held  that  an  irrigation  com- 
pany appropriating  water  for  sale  under  the  statute  had  no  authority 
to  make  private  contracts  for  so-called  perpetual  water  rights,  and  that 
such  contacts  were  void.  It  appears  that  there  was  an  inequality  in 
these  contracts ;  but  their  invalidity  was  not  based  upon  that  ground, 
but  because,  as  in  the  San  Diego  Case,  they  were  contrary  to  the  terms 
of  the  public  use  provided  by  the  Constitution  and  the  laws  of  the 
state.    This  decision  was  rendered  in  May,  1904. 

Our  attention  has  been  called  to  the  case  of  Wilterding  v.  Green, 
4  Idaho,  773,  45  Pac.  134,  rendered  by  the  Supreme  Court  of  Idaho 
in  May,  1906.  It  is  suggested  that  this  case  seemed  not  to  have  been 
called  to  the  attention  of  this  court  when  the  Boise  City  Case  was  sub- 
mitted. The  intimation /is  that,  had  the  cotrrt  been  familiar  with  the 
Idaho  case,  the  decision  of  this  court  in  the  Boise  City  Case  would 
have  been  different.  We  find  nothing,  however,  in  the  Idaho  deci- 
sion, as  now  urged  upon  our  attention,  that  makes  us  doubt  the  cor- 
rectness of  our  former  decision.  Indeed,  we  are  rather  more  firmly 
convinced  that  we  are  right  in  that  decision.  The  Idaho  case  in  the 
Supreme  Court  of  that  state  was  this :  The  plaintiff  was  the  owner 
pf  40  acres  of  land  which  could  be  irrigated  from  defendant's  canal 
or  ditch  and  not  by  any  other  means.  The  land  had  not  been  thereto- 
fore irrigated.  Defendant  was  a  public  service  corporation,  the  owner 
and  in  charge  of  the  irrigation  system  carrying  a  surplus  of  water  not 
sold,  rented,  or  otherwise  disposed  of.  Plaintiff  applied  to  the  defend- 
ant for  water  to  irrigate  his  land,  and  tendered  with  the  application 
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the  sum  of  $60,  or  $1.50  per  acre,  as  compensation  therefor.  Defend- 
ant refused  and  demanded  $10  per  acre  for  a  perpetual  water  right 
and  $1  per  annum  for  a  water  rate.  Plaintiff  brought  action  for  man- 
damus. Defendant  demurred  to  the  complaint.  The  demurrer  was 
overruled.  Thereupon  defendant  answered,  and  plaintiff  demurred 
to  the  answer,  which  was  sustained.  Defendant  declining  to  answer 
further,  judgment  was  entered  in  favor  of  the  plaintiff.  The  Supreme 
Court  held  tfiat  the  district  court  was  authorized  by  the  statute  of  the 
state  to  determine  what,  under  all  the  circumstances,  was  a  reasonable 
compensation,  and  what  would  be  reasonable  terms  for  the  use  of 
water  furnished  by  the  defendant ;  but  the  case  presented  to  the  court 
by  the  pleadings  required  the  court  to  compel  the  defendant  to  furnish 
him  with  water  at  $1.50.  per  acre  arbitrarily,  without  giving  the  court 
the  opportunity  of  determining,  after  due  consideration  of  all  the 
facts  presented  by  proper  evidence,  whether  said  sum  was  a  reasonable 
compensation  or  not.  The  judgment  of  the  lower  court  was  accord- 
ingly reversed,  with  instructions  to  sustain  the  demurrer  to  the  com- 
plaint, but  with  leave  to  amend  so  that  the  reasonableness  of  the  rate 
could  be  determined  by  the  court.  The  defendant's'  demand  that  it  be 
paid  $10  per  acre  for  a  perpetual  water  right,  and  in  addition  $1  per 
annum  for  ^  water  rate  was  not  sustained,  but,  as  will  be  seen  pres- 
ently, was  expressly  denied. 

Now,  it  is  contended  that  because  the  Idaho  court  in  its  decision  re- 
ferred to  the  difference  between  the  provisions  of  the  Constitution  of 
Colorado  providing  that  the  water  of  every  natural  stream  is  declared 
to  be  the  "property  of  the  public,"  while  that  of  Idaho  provides  that 
the  use  of  appropriated  waters  is  declared  to  be  a  "public  use,"  and 
the  court  had  said  that  the  doctrine  of  the  Colorado  court  that  the 
canal  or  ditch  owner  was  a  mere  "common  carrier"  could  not  be  pred- 
icated upon  the  provisions  of  the  Idaho  Constitution,  holding  that  the 
Idaho  Constitution  was  dealing  only  with  the  use  of  water  and  not 
with  the  property  rights  of  appropriators,  the  conclusion  is  drawn 
that  the  decision  of  this  court  in  the  Boise  City  Case  is  in  conflict  with 
the  Idaho  Case  because  this  court  held  that  certain  so-called  perpetual 
water  rights  growing  out  of  private  contract  were  contrary  to  the 
terms  of  the  public  use  provided  by  the  Constitution  of  the  state.  In 
our  opinion  there  is  no  such  conflict,  and  this  opinion  appears  to  be 
fully  sustained  by  a  paragraph  in  the  opinion  of  the  Supreme  Court 
of  Idaho  applicable  to  the  present  case,  as  follows : 

*'It  can  hardly  be  presumed  tbat  any  court  would  give  recognition  to  a 
rule  or  poUcy  on  the  part  of  the  ditch  or  canal  owners  by  which  the  com- 
pany could  fissess  against  the  consumers  the  cost  of  the  construction  of  the 
canal,  and,  in  addition  thereto,  an  annual  rental,  such  as  is  exacted  In  this 
case." 

See,  also,  San  Joaquin  &  King's  River  C.  &  I.  Co.  v.  The  County 
of  Stanislaus  (C.  C.)  191  Fed.  875,  where  the  authorities  upon  this 
question  are  reviewed. 

In  the  late  cases  of  Leavitt  v.  Lassen,  157  Cal.  82,  106  Pac.  404, 
29  L.  R.  A.  (N.  S.)  213,  and  Lassen  Irri.  Co.  v  Long,  157  Cal.  94, 
106  Pac  409,  the  Supreme  Court  of  the  state  of  California  denied  the 
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validity  of  certain  contracts  wherein  the  owner  of  an  irrigation  system 
undertook  to  reserve  from  the  sale  of  the  system  permanent  preferen- 
tial water  rights  to  irrigate  certain  lands.  Mr.  Justice  Henshaw,  speak- 
ing for  the  Supreme  Court  in  the  first  case,  said : 

"Treating  Leavltt's  appropriation  as  being  wholly  and  entirely  for  public 
use,  he  (the  owner  of  the  system)  was  but  an  instrumentality  for  the  dis- 
tribution of  the  waters  which  he  gathered  to  such  members  of  the  public 
as  might  apply  for  them  and  pay  to  him  the  legal  charge  for  the  service 
that  he  rendered.  As  the  agent  of  such  a  public  use,  he  had  no  power  what- 
soever to  reserve  to  himself  for  his  private  purposes  any  part  of  this  water." 

In  the  second  case,  Mr.  Justice  Henshaw,  again  speaking  for  the 
court,  said : 

"Waiving  all  minor  objections,  had  Purser  (the  purchaser  of  the  Irrigation 
system)  the  power  so  to  burden  his  public  trust  With  this  perpetual  private 
right?  Purser,  It  Is  to  be  remembered,  held  aU  of  these  waters  as  an  appro- 
prlator  for  sale,  rental,  and  distribution  under  the  Constitution  of  1879.  He 
was  but  the  purveyor  of  this  public  use,  the  agent  In  the  execution  of  this 
public  trust  If,  by  any  method,  however  devious,  there  can  be  carved  out 
of  this  public  trust  such  a  private  right,  it  must  obviously  result  In  the 
destruction  of  the  public  use  itself." 

The  language  here  used  is  peculiarly  applicable  to  the  transaction 
we  are  now  considering.  If  the  complainant  in  this  case  has  devised 
a  method  whereby  it  ca^n  carve  out  of  the  public  trust  it  is  engaged  in 
administering,  and  secure  to  itself  upon  its  •wn  arbitrary  valuation 
the  entire  value  of  the  water  rights  of  the  settlers  in  Imperial  Valley, 
then  the  trust  is  at  an  end,  and  a  monopoly  of  both  land  and  water 
has  been  firmly  established  in  that  region. 

We  do  not  think  a  court  of  equity  can  lend  its  aid  to  the  accomplish- 
ment of  such  a  result.  Pope  Mfg.  Co.  v.  GormuUy,  144  U.  S.  224, 
236,  12  Sup.  Ct.  632,  36  L.  Ed.  414.  It  follows  that,  in  our  opinion, 
the  covenant  in  the  agreement  between  the  Mexican  Company  and  the 
defendant,  dated  lllarch  15,  1901,  and  assigned  to  the  complainant  by 
the  Mexican  Company,  and  ratified  in  the  agreement  between  the  com- 
plainant and  defendant,  dated  December  24,  1901,  purporting  to  grant 
to  the  complainant  the  exclusive  right  to  sell  the  entire  shares  of  the 
capital  stock  of  defendant,  and  that  the  complainant  should  receive 
for  its  sole  use  and  benefit  the  proceeds  of  such  sale,  is  void  for  want 
of  consideration  and  for  lack  of  authority  on  the  part  of  the  defend- 
ant corporation  to  make  such  an  agreement. 

This  conclusion  obviates  the  necessity  of  considering  whether  the 
so-called  Heber  contract  was  authorized  by  the  complainant  corpora- 
tion. The  covenants  in  the  agreements  referred  to  being  void,  the 
complainant  had  no  such  interest  in  or  control  of  the  unissued  stock 
of  the  defendant  corporation  that  it  could  make  its  surrender  or  the 
right  it  represented  the  subject  of  waiver  and  contract. 

The  decree  of  the  court  below  is,  accordingly,  reversed,  with  in- 
structions to  dissolve  the  injunction  and  dismiss  the  bill  of  complaint. 

GILBERT,  Circuit  Judge  (dissenting).  The  decision  of  the  case  in 
the  court  below  was  based  upon  the  construction  placed  by  the  Su- 
preme Court  of  California  upon  the  state  Constitution  of  1879  and 


Digitized  by 


Google 


iMPEBIAL  WATEB  CO.  NO.  5  Y.  HOLABIBD  Id 

the  statutes  of  the.  state  passed  pursuant  thereto  as  expressed  in  the 
leading  case  of  Fresno  Canal  &  Irrigation  Co.  v.  Park,  129  Cal.  437, 
62  Pac.  87,  and  as  recognized  by  this  court  in  San  Diego  Flume 
Co.  V.  Souther,  90  Fed.  164,  32  C.  C.  A.  548,  and  Id.,  104  Fed. 
706,  44  C.  C.  A.  143.  I  am  unable  to  agree  that  the  court  below 
erred  therein  or  in  reaching  the  conclusion  that  the  decision  in  Fresno 
Canal  &  Irrigation  Co.  v.  Park  has  not  been  overruled  or  modi- 
fied by  the  subsequent  decisions  in  Leavitt  v.  Lassen  Irrigation  Co., 
157  Cal.  82,  106  Pac.  404,  29  L.  R.  A.  (N.  S.)  213,  or  Lassen 
Irrigation  Co.  v.  Long,  157  Cal.  94,  106  Pac.  409.  It  is  not  held,  in 
either  of  those  cases,  that  water  rights  may  not  be  sold  by  public  serv- 
ice corporations,  or  that  contracts  may  not  be  voluntarily  made  by 
and  between  such  corporations  and  the  consumers  of  water  for  the 
supply  of  water  to  such  consumers  in  the  districts  for  which  water 
has  been  appropriate'd.  In  the  first  of  those  cases,  all  that  was  held 
was  that  a  water  company,  having  water  appropriated  under  the  Con- 
stitution of  1879  for  sale  or  rental,  is  without  power  to  confer  any 
preference  right  on  one  consurner  over  another  to  the  use  of  any  part 
of  its  water,  and  incidentally  the  court  sustained  the  validity  of  a  con- 
tract between  the  water  company  and  a  consumer,  by  holding  that 
where  the  water  company  furnished  to  a  consumer  water  under  a  rate 
fixed  by  it,  and  the  consumer  refuses  to  pay  anything  and  claims  the 
right  to  use  the  water  without  charge,  his  act  amounts  to  a  repudia- 
tion of  the  contract  and  ends  his  rights  thereunder.    The  court  said : 

"It  does  not  follow  that  a  water  company  may  not  make  specific  contracts 
with  Individual  consumers  which  are  within  the  purview  of  the  Constitution 
and  within  valid  legislative  enactments  regulating  the  public  use.  This  is 
precisely  as  decided  by  Fresno  Canal  Co.  v.  Park,  129  Cal.  437  [62  Pac.  87]." 

In  Lassen  Irrigation  Co.  v.  Long,  it  was  held  that  the  continued 
refusal  of  one  to  whom  water  was  being  furnished  under  a  contract 
to  pay  therefor  is  a  breach  of  the  contract,  justifying  the  water  com- 
pany in  repudiating  the  contract  and  suing  thereafter,  in  the  absence 
of -a  legally  established  rate,  for  the  reasonable  value  of  the  service 
rendered. 

Recognizing  the  binding  force  of  the  decisions  of  the  Supreme  Court 
of  California,  the  court  below  held,  in  substance,  that  the  appellant, 
a  mutual  water  company,  necessarily  parted  with  its  right  to  select 
its  own  stockholders,  since  it  was  of  the  essence  of  the  scheme  that 
any  qualified  entrymen  within  the  district  should  be  entitled  to  receive 
water  upon  payment  of  the  established  rates,  and  that  there  is  noth- 
ing illegal  in  a  contract  between  a  water  company  and  a  consumer 
which  provides  for  an  initial  charge  for  the  perpetual  right  to  water 
and  a  further  charge  based  upon  the  quantity  of  water  furnished. 
This  is  in  harmony  with  what  was  said  in  Fresno  Irrigation  Co.  v. 
Park: 

"Something  Is  said  by  appellants  about  the  money  paid  by  their  predeces- 
sors at  the  date  of  the  contract,  which  is  called  by  them  a  'bonus*;  but  it 
is  difficult  to  see  how  that  matter  can  be  brought  into  view,  as  the  only 
moneys  herein  involved  are  the  early  rentals;  and,  even  if  it  were  invoked 
here,  the  payments  of  part  of  the  rental  in  advance  would  certainly  not 
vitiate  the  contract'* 
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MANGOLD  STAVE  &  COOPERAGE  CO.  v.  LUCAS  E.  MOORE  STAVE  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  14,  1912.) 

No.  3,e80. 

1.  Sales   (§   81*) — Conbtbuction   of   Contbact — ^Tim«   fob   Pebfobuancb — 

Pboduct  to  be  Manufactubed. 

A  contract,  by  which  plaintiff  agreed  to  make  and  deliver  a  stated 
number  of  staves  to  defendant,  made  by  correspondence,  in  which  plain- 
tiff stated  its  desire  to  provide  for  deliveries  to  be  made  within  the 
next  12  months,  and  defendant  stated  its  preference  to  have  from  2  to  3 
car  loads  per  month  from  the  date  of  the  contract,  which,  would  cover 
the  whole  quantity  in  a  year  or  less,  held  to  bind  defendant  to  receive 
the  entire  quantity  within  a  year. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §|  217-223;  Dec 
Dig.  §  81.* 

Contracts  for  sale  of  things  to  be  produced  or  manufactured,  see  note 
to  Star  Brewery  v.  Horst,  58  C.  C.  A.  363.] 

2.  Sales   (§§   384,   388*) — ^Action  fob  Bbeach   of   Contbact— Mbasube   of 

Damages. 

In  an  action  for  breach  of  a  contract  for  the  sale  of  staves  to  be 
manufactured  by  plaintiff  for  defendant,  by  the  refusal  of  defendant  to 
accept  the  same,  the  measure  of  damages,  so  fftr  as  relates  to  staves 
which  had  been  manufactured  and  were  ready  for  delivery  at  the  time 
of  the  breach,  is  the  difference  between  their  market  value  at  that  time 
and  the  contract  price  if  the  latter  was  greater  than  the  former,  while 
as  to  those  not  manufactured  the  measure  of  damages  is  the  difference 
between  the  cost  of  manufacture  and  delivery  and  the  contract  price,  if 
greater,  and,  if  there  is  a  question  as  to  how  many  had  been  manufac- 
tured, it  should  be  submitted  to  the  jury  to  determine  under  instructions 
giving  the  appropriate  measure  of  damages  applicable  to  those  made  and 
those  not  made,  and  an  instruction  stating  a  single  measure  of  damages 
as  applicable  to  both  classes  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  |f  1098-1107,  1108; 
Dec.  Dig.  |§  384,  388.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Action  at  law  by  the  Lucas  E.  Moore  Stave  Company  against  the 
Mangold  Stave  &  Cooperage  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

This  action  was  brought  by  the  defendant  in  error,  who,  for  convenience, 
will  be  called  "plaintiff,"  against  plaintiff  in  error,  who,  for  convenience, 
will  hereafter  be  called  "defendant,"  to  recover  damages  for  the  breach  of 
a  contract  for  the  sale  and  delivery  of  barrel  staves.  A  trial  was  had,  re- 
sulting in  a  verdict  for  the  plaintiff. 

The  contract  and  transactions  between  the  parties  grew  out  of  certain 
correspondence,  by  letters  and  telegrams.  The  following  excerpts  therefrom 
win  sufficiently  explain  the  controversy: 

On  September  18,  1907,  plaintiff  wrote  defendant  a  letter,  stating: 

"Before  going  too  far  in  the  whisky  barrel  trade  this  fall  and  winter  (it 
promising  to  be  a  record  smasher)  we  want  to  provide  for  at  least  some 
of  our  beer  stave  customers  for  deliveries  over  the  next  twelve  months. 
We  can*t  see  proportionate  returns  in  it  at  under  9c  and  7c  respectively 
St.  Louis  for  halves  and  quarters  per  4500"  of  width  for  halves  and  4250" 
for  quarters  and  if  you  want  to  book  100  &£  of  each  we  should  know  at  once. 
We  could  supply  a  few  whole  barrels  at  $140.00  per  4500"  at  bilge,  St.  Louis." 

*For  other  cases  see  same  topic  &  8  numsbb  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  IndezM 
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To  this  tbe  defendant  answered,  under  date  of  September  26,  1907,  as  fol- 
lows: 

"Replying  ta  your  favor  of  the  18th  inst.,  ♦  •  ♦  will  say  that  we  will 
accept  your  offer  for  100,000  each  of  half  (%)  and  quarter  OA)  barrel  beer 
staves  at  $90.00  per  M  for  half  (^)  barrel  staves,  and  $70.00  per  M  for  the 
quarter  (%)  barrel  staves,  all  delivered  Carondelet,  Mo.;  and  would  like, 
if  possible,  to  have  from  2  to  8  car  loads  per  month  from  now  on.  If  you 
are  willing  to  book  our  order  for  about  two  (2)  or  three  (3)  car  loads  of  1/1 
barrel  staves,  full  dressed,  at  $135.00  per  M  f.  o.  b.  Carondelet,  Mo.,  you 
may  do  so.  All  of  the  above  stock  to  be  standard  specification,  as  adopted 
by  Beer  Stock  Manufacturers'  Ass'n.    •    ♦    ♦    Kindly  let  us  hear  from  you." 

Under  date  of  September  80th,  plaintiff  wrote  defendant: 

"We  acknowledge  yours  26th  with  order  for  100  M  quarter  and  100  M  half 
bbl.  staves,  and  by  same  mail  we  have  received  orders  for  barrel  staves  at 
$145.00  Chicago,  so  that  you  see  we  cannot  consider  your  offer  of  $135.  We 
quoted  you  low  when  we  wrote  $140.00  in  ours  of  18th.  We  declined  orders 
last  week  at  $139.00.  Widths:  If  you  will  refer  again  to  our  letter  of  18th 
you  will  note  that  we  quoted  you  *per  inches  of  width  at  bilge,'  and  not 
per  1,000  pes  with  guaranteed  width.  ♦  ♦  ♦  Payments:  Our  costs  are 
so  high  and  our  turn-over  so  low  that  we  must  ask  you  to  let  us  draw  at 
60  days  sight  against  B/L  for  75%  of  value  (estimated)  f.  o.  b.  miU.  *  *  * 
Shipments:  Two  of  our  mills  are  Just  getting  under  way  on  barrels  and 
hogsheads  and  we  hope  to  send  you  shipments  in  a  week  or  so.  We  note 
you  also  want  two  cars  halves  promptly." 

To  this  defendant  replied,  under  date  of  October  3d: 

"Your  favor  of  the  30th  ult.  received  and  carefully  noted.  We  note  our 
error  in  stating  $90.00  per  M  for  half  and  $70.00  per  M  for  quarter  barrel 
staves,  instead  of  per  4500"  at  bilge  for  halves  and  4250"  at  bilge  for  quar- 
ters. These  measurements  must  be  inside  of  sap.  In  regard  to  payments 
will  say  that  we  would  prefer  to  discount  at  ten  days  from  date  of  invoice, 
and  should  car  not  arrive  within  that  time  we  will  deduct  freight  and  any 
claims  for  shortages  in 'measurement  or  in  section  from  the  next  shipment 
each  time.  If  this  is  not  satisfactory  you  may  do  as  you  suggest, — draw 
on  us  at  60  days  sight  for  75%  of  value  (estimated)  f.  o.  b.  mill,  this  will 
be  agreeable  to  us." 

October  5th  plaintiff  wrote  defendant: 

"Acknowledging  your  favor  3d,  will  say  that  we  have  entered  your  order 
accordingly  and  note  that  we  have  the  option  of  drawing  at  60  days  for 
approximately  75%  or  accepting  discount  for  cash  ten  days  from  date  of 
invoice.  We  have  one  customer  In  Milwaukee  who  has  bought  more  quar- 
ters than  he  is  going  to  need  between  now  and  January  and  if  you  can  use 
an  additional  50,000  to  75,000  pes  we  might  get  him  to  cancel  and  let  you 
have  them.  These  we  sold  to  him  some  time  ago  and  there  would  be  a  saving 
Jn  freight  of  about  $3.00  per  1,000  in  shipping  them  to  St  Louis  so  that  we 
might  get  them  for  you  for  $67.00  delivered  per  4250"." 

In  answer  to  that,  defendant,  under  date  of  October  8th,  wrote: 

"Tour  favor  of  Oct.  5th  to  hand  and  noted.  In  reply  will  say  that  we 
will  accept  your  offer  of  50,000  to  76,000  pes  quarter  barrel  staves  at  $67.00 
per  4250"  delivered  Carondelet,  Mo.  We  would  ask  that  you  kindly  rush 
these  shipments  in  as  rapidly  as  possible  as  we  would  like  to  get  them 
stacked  up  on  our  yard  before  the  busy  season  opens." 

October  15th  defendant  wrote'  plaintiff: 

"Yours  of  Oct.  10th  received  and  carefully  noted.  We  fully  understood 
the  conditions  of  the  offer  contained  in  yours  of  the  5th.  •  •  *  How- 
ever, a^  you  already  have  our  order  for  100,000  quarter  barrel  staves  at 
$70.00,  we  feel  that  you  ought  to  accept  our  order  for  an  additional  150,000 
at  $67.00  delivered.  Kindly  advise  if  you  are  willing  to  do  this.  If  so,  you 
may  book  the  order  on  the  same  terms  and  conditions  as  the  order  for  the 
100,000.  We  would  also  like  to  know  if  there  are  any  prospects  of  getting 
more  half,  whole  and  hogshead  staves,  and  what  quantities  and  prices 
delivered.  Kindly  let  us  hear  from  you  at  your  early  convenience.  How  soon 
may  we  expect  shipment  of  the  hogshead  staves  for  which  you  now  hold 
our  order?' 
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To  which  plaintiff  answered,  under  date  of  October  17th: 

"We  are  in  receipt  of  your  letter  15th  and  note  what  yon  say  abont  fur- 
ther order  for  quarter  bbl.  beer  staves.  •  •  f  We  note  you  want  to  take 
an  order  for  an  additional  150,000  quarter  bbl.  staves  at  $67.00  St.  Louis 
per  4250"  of  width.  We  will  have  to  do  a  little  figuring  on  this  before  we 
can  advise  you  definitely.  *  •  *  In  regard  to  half  and  whole  bbl.  staves 
and  also  beer  hhd.  staves  the  prospects  with  us  are  not  at  all  good  that 
we  will  be  able  to  do  anything  for  early  shipment  We,  of  course,  can  do 
a  whole  lot  of  things  if  we  are  given  the  time,  but  really  think  that  for 
the  present  we  have  enough  orders  booked.  We  may  get  another  small  car 
of  hhd.  staves,  but  cannot  tell  definitely  until  some  time  later  on." 

To  that,  under  date  of  October  19th,  plaintiff  wired  defendant: 

"Decline  your  offer  sixty  seven ;  best  can  do  is  hundred  fifty  thousand  at 
sixty  eight  fifty.    Require  immediate  telegraphic  acceptance." 

And  on  the  same  day  wrote: 

"Referring  to  our  letter  of  the  17th,  we  wired  you  this  morning  that  we^ 
cannot  accept  your  offer  of  $67.00  for  the  quarter  bbl.  staves  and  that  best 
we  can  do  is  $68.50  for  the  150,000.  If  you  want  us  to  take  this  order  you 
must  let  us  know  at  once  as  we  can  sell  right  now  a  portion  of  this  quantity 
at  a  better  price.  Our  offer  bf  course  is  for  4500"  with  f.  o.  b.  cars  St. 
Louis." 

And  on,  October  19th  defendant  wired  plaintiff: 

"Enter  our  order  one  hundred  fifty  thousand  at  price  quoted.** 

On  October  23d  defendant  wrote  plaintiff: 

"Your  favor  of  the  19th  Inst,  to  hand.  We  also  received  your  telegram 
of  the  19th  inst  and  immediately  wired  you  as  follows, — 'Enter  our  order 
one  hundred  fifty  thousand  at  price  quoted.'  The  price  $68.50,  of  course,  1» 
for  4250"  width  f.  o.  b.  Carondelet,  Mo.  Our  confirmation  of  telegram  has 
been  delayed  on  account  of  the  writer's  absence  from  the  city.  We  would 
request  that  you  give  us  some  idea  as  to  Just  how  fast  you  will  make  ship- 
ments of  the  250,000  quarter  barrel  staves,  and  the  100,000  half  barrel  staves, 
and  how  soon  you  expect  to  begin  shipments." 

On  October  24th  plaintiff  wrote  defendant: 

"As  per  your  telegram  October  19th,  we  enter  your  order  for  150.000  quar- 
ter barrel  full  dressed  prime  beer  staves  at  $68.50  per  4250"  of  width  f.  o.  b. 
cars  St.  Louis,  Mo." 

Under  date  of  October  25th  plaintiff  wrote  defendant: 

"We  are  in  receipt  of  your  letter  23d  and  note  what  you  say  about  your 
orders  for  quarter  bbl.  staves.  We  expect  to  push  right  along  with  the  ex- 
ecution of  all  of  your  present  orders  and  have  shipped  one  car  of  half  bbl. 
staves  against  your  order  August  20th.  We  have  also  shipped  a  mixed 
car  of  halves  and  quarter  bbls.  against  your  order  October  3d.  We  hope  to 
get  shipped  your  car  of  31"  bbls.  and  your  car  of  36"  hhd.  staves  before 
very  long.  Are  writing  our  mill  people  that  you  are  wanting  this  stock 
urgently  and  we  hope  to  receive  early  advices  that  same  is  on  the  way." 

On  November  30th  defendant  wrote  plaintiff: 

"Your  several  letters  have  been  received  and  carefully  noted.  We  have 
delayed  replying  to  your  request  for  a  remittance  on  account  of  our  inability 
to  make  collections  due  us.  We  are  experiencing  considerable  difficulty  in 
that  line  just  now.  We,  however,  are  expecting  a  nice  large  remittance  the 
early  part  of  next  week,  at  which  time  we  will  let  you  have  check  as  per 
3'our  request." 

On  December  4th  plaintiff  wrote  defendant: 

"We  are  in  receipt  of  your  letter  30th,  and  certainly  hope  you  will  get 
in  the  collections  that  you  are  expecting  which  will  enable  you  to  send  us 
a  check  for  the  amount  you  expected  to  send.  We  will  be  pleased  to  promptly 
acknowledge  receipt  of  same." 

Under  date  of  December  5th  defendant  wrote  plaintiff: 

"We  are  compelled  on  account  of  the  present  stringency  of  the  money 
market  to  request  that  you  make  nd  more  shipments  of  stock  until  further 
advised.  We  are  also  obliged  to  ask  for  the  60  days  from  date  of  invoices 
on  the  stock  already  shipped  which  we  hold  6/L  for.  The  payment  which 
we  were  expecting  to  receive  this  week  we  were  forced  to  extend  60  days. 
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We  Tezy  much  regret  to  take  tbese  steps,  but  as  we  are  shipping  absolutely 
nothing  we  cannot  do  otherwise  at  this  time.  We,  however,  are  hopeful  that 
the  present  condition  of  affairs  in  general  will  brighten  up  In  a  very  short 
time." 

January  25,  1908,  defendant  wrote  plaintiff: 

'*Your  favor  of  the  23d  Inst  to  hand  and  in  reply  will  say  that  we  are 
very  much  in  the  dark  as  to  just  what  we  are  going  to  need.  Just  at  present 
we  would  not  care  to  contract  for  any  more  staves  for  the  reason  that  we 
have  already  contracted  for  a  very  large  quantity ;  more,  in  fact,  than  pres* 
ent  prospects  Indicate  a  need  for,  therefore,  cannot  give  you  anything  defi- 
nite." 

February  4th  defendant  wrote  plaintiff: 

"We  are  in  receipt  of  letter  of  the  31st  ult  from  your  Mr.  Knox  at  New 
York  and  in  reply  will  say  that  we  cannot  use  more  staves  than  we  have 
already  contracted  for  and,  in  fact,  we  do  not  think  we  will  have  use  for 
all  of  them,  unless  prohibition  takes  a  decided  turn  in  the  near  future.  We 
would  very  much  like  to  contract  with  you  for  the  25,000  hogshead  staves, 
but  do  not  care  to  further  obligate  ourselves." 

On  the  same  date  defendant  wrote  plaintiff  further: 

"Your  favor  of  Feb.  1st  inclosing  Invoice  and  B/L  for  car  half  barrel 
staves  received.  We  do  not  understand  why  you  have  shipped  this  car  as 
we  have  not  given  out  Instructions  to  resume  shipments.  Our  yards  are 
tilled  to  their  capacity  now  with  staves  and  heading  and  it  is  going  to  in- 
convenience us  considerably  to  take  care  of  this  car.  Please  do  not  ship 
any  more  staves  until  we  write  you  to  do  so.  Regarding  payment  will  say 
that  we  will  have  to  have  90  days  on  this  shipment  as  we  have  All  of  our 
money  tied  up  In  stock  and  are  not  shipping  anything — have  not  turned  a 
wheel  for  about  90  days  and  cannot  say  Just  when  we  will  start  up." 

February  eth  plaintiff  wrote  defendant: 

•'Yours  4th  received  and  •  ♦  ♦  note  that  we  are  not  to  ship  any  more 
staves  until  further  Instructed,  as  your  yards  are  full  and  shop  closed  down 
since  90  days  and  don't  know  when  you  will  start  up,  also  that  you  never 
instructed  us  to  resume  shipments.     ♦    •    ♦  »* 

February  13th  plaintiff  wrote  defendant: 

"We  are  quite  agreeable  to  curtailing  shipments  to  any  reasonable  extent 
but  to  suspend  entirely  you  must  understand  is  out  of  all  reason  and  we 
must  ask  you  to  urge  Mr.  Schenk  to  take  In  an  occasional  car  duriug  the 
coming  two  months.  We  made  all  of  our  calculations  accordingly  and  as 
the  writer  is  going  away  early  next  week  to  be  absent  for  two  months,  any 
Interruption  of  our  arrangements  would  inconvenience  us  no  little  and  we 
hope  you  will  be  kind  enough  to  attend  to  this  matter  for  us." 

February  12th  defendant  wrote  plaintiff: 

"In  regard  to  further  shipments  will  say  that  we  fully  appreciate  your 
position  in  this  matter  and  realize  the  difficulties  with  which  you  have  to 
contend  in  getting  stock  to  the  railroad;  but  we  hardly  feel  that  you  can 
appreciate  the  position  in  which  we  are  placed.  As  stated,  la  ours  of  the 
4th  Inst,  our  yards  are  filled  now  to  their  capacity  and  the  expense  of  un- 
loading and  hauling  staves  to  a  distant  part  of  our  yards  is  more  than 
double  the  usual  expense  of  unloading  a  car.  We  have  a  very  large  quantity 
of  cooperage  made  up  and  in  storage  and  a  very  much  larger  quantity  of 
staves,  heading  and  hoop  steel  on  hand  in  all  of  which  our  money  is  tied. 
We  have  very  few  orders  on  hand,  those  we  have  are  very  Indefinite,  calling 
only  for  such  cooperage  as  the  breweries  will  need  during  1908.  Also  we 
have  discounted  quite  a  bit  of  paper  at  the  banks  and  do  not  wish  to  make 
further  loans  until  we  have  something  more  definite  on  which  to  base  cal- 
culations. We,  of  course,  do  not  wish  to  break  the  contract,  but  wish  ship- 
ments held  up  until  business  opens  up  some.  Just  as  soon  as  we  have  some 
orders  calling  for  definite  shipments  we  will  advise  your  N.  0.  ofiice  to  re- 
sume shipments." 

February  14th  plaintiff  wrote  defendant: 

"Acknowledging  yours  of  the  12th.  We  thank  you  for  your  promise  to  re- 
ceive further  shipments  Just  as  soon  as  it  is  possible  for  you  to  do  sa 
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•    •    •    We  will  go  abead  and  get  staves  In  shape  for  shipment  and  hope 
to  hear  very  soon  that  you  are  ready  to  receive  them.** 

March  9th  plaintiff  wrote  defendant: 

"We  would  like  to  hear  from  you  if  there  are  any  prospects  of  your  being 
able  to  take  from. us  this  month  couple  of  car  loads  of  beer  quarter  bbls. 
or  car  load  of  each  of  halves  and  quarters.** 

March  18th  defendant  wrote  plaintiff: 

"Replying  to  your  favor  of  the  9th  Inst,  regret  to  advise  that  we  are  still 
unable  to  receive  shipments.  Our  Mr.  Schenk  has  just  returned  from  a  trip 
through  the  north  and  west  and  there  Is  very  little  prospect  for  business  for 
some  weeks  yet    Will  advise  you  when  we  are  ready  to  receive  shipments." 

May  14th  defendant  wrote  plaintiff: 

"We  regret  that  we  have  been  unable  to  receive  beer  staves  in  accordance 
with  your  expectations,  but  it  is  absolutely  beyond  our  power  to  force  the 
brewers  of  the  country  to  buy  cooperage  and  we  can  assure  you  that  we 
have  spared  no  effort  In  attempting  to  create  a  demand.  We  also  are  under 
heavy  investments  and  considerable  exi)en8e  holding  the  stocks  and  our  op- 
erations have  been  stopped  entirely  for  the  past  few  months,  and  still  no 
prospects  for  business,  on  account  of  the  prohibition  wave  which  has  been 
sweeping  the  country.  We  can  give  you  no  assurance  whatever  as  to  when 
we  win  be  in  position  to  receive  additional  shipments." 

May  16th  plaintiff  wrote  defendant: 

"We  have  yours  of  the  14th  and  note  that  you  are  unable  to  force  the 
brewers  and  that  you  are  under  considerable  Investment  holding  stocks,  etc., 
and  that  consequently  you  cannot  give  us  any  assurance  at  this  time  as  to 
when  you  will  be  In  position  to  receive  further  deliveries  on  contract.  This 
of  course  Is  a  very  unsatisfactory  position  for  us  to  be  put  In  but  as  the 
writer  will  doubtless  be  in  St  Louis  in  the  course  of  the  next  few  weeks, 
we  suppose  we  will  have  to  let  the  matter  rest  until  he  has  the  pleasure 
of  seeing  you.** 

July  20th  plaintiff  wrote  defendant: 

**We  received  your  recent  favor,  from  which  we  note  that  business  has  not 
Improved  with  you  much  of  late.  We  are  very  much  cramped  for  room  at 
our  yards  and  our  insurance  rate  Is  4^^%  while  our  interest  rate  is  8%. 
Beyond  that,  the  Railroad  Ck)mpanie8  are  expecting  to  raise  their  rates  of 
freight  shortly  and  we  would  like  to  transfer  a  few  of  these  cars  from  our 
yards  to  yours  at  St.  Louis  on  the  understanding  that  we  will  not  expect 
you  to  pay  for  them  before  October.  You  will  oblige  us  very  much  by  au- 
thorizing shipment  of  two  or  three  carloads.  You  will  want  to  get  some 
staves  In  anyway  before  the  winter  weather  sets  In  as  It  Is  much  more  expen- 
sive handling  at  your  end  and  you  want  to  be  prepared  for  the  orders  you 
wUl  receive  for  packages  early  In  the  winter." 

July  24th  defendant  wrote  plaintiff: 

"Your  favor  of  the  20th  inst  to  hand  and  note  what  you  say  regarding 
interest  and  Insurance  rates,  etc.  We  have  a  very  large  stock  on  hand  now 
on  which  we  also  have  to  pay  a  very  high  insurance  and  Interest  rate  and 
the  probability  of  doing  any. business  during  the  balance  of  the  season  Is 
very  remote.  Should,  however,  our  prospects  brighten  up  to  any  consider- 
able exifent,  will  let  you  hear  from  us.  At  present  we  cannot  receive  any 
shipments." 

September  10th  plaintiff  wrote  defendant: 

We  are  patiently  awaiting  your  authority  to  renew  our  shipments  to  you 
of  beer  staves  on  contract,  being  prepared  to  ship  and  anxious  to  ship  what 
is  due  you.  Two  or  three  cars  would  help  in  the  next  30  days,  if  you  cannot 
take  more.  We  are  not  making  sale  of  any  of  this  stock,  depending  upon 
you  to  take  delivery  of  it  all — we  hope  before  many  more  months  go  by.** 

September  15th  defendant  wrote  plaintiff: 

"Replying  to  your  favor  of  the  10th  Inst  will  say  that  there  has  been 
practically  no  change  in  conditions  as  regards  ourselves  since  last  we  wrote 
you  and  regret  to  advise  that  we  are  still  unable  to  receive  shipments  of 
stock,  trust  however  that  matters  will  not  continue  In  this  state  much 
longer.** 
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September  17th  plaiBtlff  wrote  defendant: 

"Your  people  wrote  us  under  date  of  15tb,  that  you  are  still  unable  to 
receive  shipment  of  stock,  business  being  still  yery  quiet  We  are  carrying 
a  terrible  load  in  the  way  of  sold  stock  which  we  are  holding  for  our  cus- 
tomers but  most  of  them  are  allowing  us  to  ship  an  occasional  car  load  and 
we  hope  you  will  find  it  possible  to  allow  us  to  ship  two  car  loads  of  staves 
during  Oct  and  Nov.  and  we  will  be  glad  to  take  your  60  days'  acceptance 
against  same.  This  would  help  us  considerably  and  we  hope  you  will  fa- 
vor us.*' 

September  26th  plaintiff  wrote  defendant: 

'*Your  favor  of  the  21st  to  band  and  we  regret  to  note  that  you  are  not  in 
a  position  to  authorize  shipments  of  staves.  We  will  consequently  let  the 
matter  rest  for  a  further  few  weeks,  hoping  that  you  will  meanwhile  find 
It  possible  to  send  us  some  shipping  orders.    *    *    *  " 

On  November  6th  plaintiff  wrote  defendant: 

"Surely  now  that  the  election  has  passed*  you  will  be  able  to  authorize 
us  to  make  some  shipments  of  full  dress  beer  staves  on  our  contract  with 
you.  It  is  nearly  a  year  now  since  you  stopped  us  and  we  think  now  that 
there  is  more  certainty  of  activity  in  your  line  during  the  coming  spring  and 
you  should  relieve  us  of  part  of  this  load  promptly  and  certainly  we  have 
been  carrying  it  for  a  good  long  time,  at  no  little  inconvenience  and  ex- 
pense to  ourselves." 

February  4,  1909,  plaintiff  wrote  defendant: 

"We  now  find  ourselves  in  the  position  where  we  must  ship  some  staves 
and  have  authorized  our  Columbus  mill  to  send  you  one  carload  of  prime 
quarters.  We  are  not  going  to  push  you  to  pay  for  this  car  promptly  and 
we  regret  that  it  seems  necessary  for  us  to  ship  it  contrary  to  your  wishes, 
but  we  have  been  earring  staves  for  you  now  over  a  year  and  crippled  our- 
selves in  consequence  not  to  speak  of  the  cost  of  8%  money  and  4%  insur- 
ance which  amounts  to  about  $6  per  1000  in  course  of  a  year." 

February  11th  defendant  wrote  plaintiff: 

"Your  favor  of  the  5th  inst  to  hand  and  noted,  In  reply  would  say  that 
we  cannot  accept  any  further  shipments  of  staves.  If  the  car  you  mention 
has  been  shipped  we  will  pay  the  freight  on  it  and  stack  the  staves  up 
subject  to  your  order." 

March  20th,  plaintiff  wrote  defendant: 

"Your  favor  of  the  11th  Feby.  came  duly  to  hand  and  we  have  not  shipped 
you  any  more  staves.  We  wUl  expect  you  to  receive  and  pay  for  the  one 
car  load  in  due  course  and  will  also  expect  you  to  take  deliveries  to  complete 
contract  within  a  very  short  time.  Your  letter  of  Feby.  11th  might  lead  us 
to  believe  that  you  have  no  intention  of  taking  any  further  deliveries  on 
contract  at  any  time.    If  this  is  your  meaning,  kindly  say  so." 

April  7th  defendant  wrote  plaintiff: 

"In  reply  to  your  favor  of  the  20th  ult  beg  to  advise  that  we  find  nothing 
In  our  correspondence  to  bind  us  to  take  staves  within  any  certain  limit 
of  time,  but  rather  as  we  need  them.  Business  has  been  very  dull  with 
scarcely  any  packages  selling  and  we  have  on  hand  practically  all  the  staves 
you  have  so  far  shipped  us,  and  therefore  caxmot  accept  any  more  shipments 
until  further  notice.  As  soon  as  business  opens  up  and  we  can  move  our 
present  stock  we  expect  to  take  further  shipments  and  are  placing  no  orders 
whatever  for  staves  with  any  one  else." 

April  11th  plaintiff  wrote  defendant: 

"Replying  to  yours  of  the  7th.  We  think  that  the  correspondence  between 
us  shows  clearly  that  you  were  to  take  deliveries  of  staves  within  certain 
time.  Even  had  the  deliveries  been  less  specifically  stated,  acceptance  of 
the  staves  'within  a  reasonable  time'  would  necessarily  apply.  We  have 
waited  beyond  a  reasonable  time  and  have  carried  and  are  still  carrying 
probably  a  heavier  load  than  have  you.  According  to  your  view,  you  might 
not  use  these  staves  in  ten  years  and  even  now  you  do  not  indicate  when 
you  will  be  able  to  use  them.  It  is  necessary  that  we  do  something  in  the 
matter  rather  than  continue  in  suspense  and  we  must  insist  upon  your 
taking  deliveries  or  your  authorizing  us  to  dispose  of  some  quantities  else- 
where for  your  account    •    •    »     According  to  your  construction  of  tHe 
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contract  you  expect  us  to  hold  these  staves  uiitil  you  may  require  them. 
Were  we  to  do  this  thld  loss  might  fall  heavily  on  you  and  as  you  do  not 
appear  to  be  very  hopeful  of  being  able  to  use  these  staves  this  season,  we 
would  certainly  recommend  that  you  authorize  us  to  endeavor  to  place  them 
elsewhere  for  your  account.  It  Is  quite  out  of  the  question  to  think  of  our 
carrying  stock  over  into  1910." 

April  23d  defendant  wrote  plaintiff: 

"Replying,  to  your  letter  of  the  11th,  we  are  under  no  obligations  to  you 
to  take  any  staves  within  any  certain  time.  We  have  never  agreed  to  take 
staves  except  when  we  need  them  or  can  use  them,  and  when  we  need  them 
or  can  use  them  In  the  future  we  will  direct  you  as  to  delivery,  just  as  we 
have  in  the  past,  and  we  desire  It  distinctly  understood  that  you  have  no 
authority  from  us  to  sell  any  staves  to  any  person  upon  our  account.  As 
before  stated,  when  we  need  any  more  staves  we  will  place  our  order  with 
you  as  we  have  in  the  past." 

May  25th  plaintiff  wrote  defendant: 

"We  observe  that  your  state  Legislature  has  adjourned  without  passing 
the  threatened  'State  Wide'  Prohibition  BiU  and  that  consequently  Missouri: 
is  not  likely  to  be  converted  into  a  'Sahara  Desert*  for  at  least  another  twa 
years.  We  congratulate  you  and  at  the  same  time  would  like  to  know  that 
you  now  feel  sufficiently  reassured  as  regards  future  business,  to  Justify 
your  taking  in  a  few  carloads  of  the  staves  we  owe  you  on  contract" 

August  4th  plaintiff  wrote  defendant: 

"Several  months  have  elapsed  since  we  last  heard  from  you  respecting 
deliveries  under  our  contract  of  October,  etc.,  1907.  In  the  course  of  the  last 
eighteen  months  you  have  refused  to  accept  deliveries  of  any  substantial 
number  of  staves  under  the  contracts  above  referred  to,  and  we  have  been 
showing  you  every  indulgence  in  the  matter  and  in  so  doing  have  shouldered 
a  loss  in  carrying  charges,  insurance,  etc.,  which,  normally,  should  have 
fallen  upon  yourselves.  ♦  ♦  ♦  Frankly,  we  have  consulted  counsel  as 
to  your  contention  that,  in  view  of  the  fact  that  the  contract  between  us 
does  not  provide  for  any  time  of  delivery  under  it,  you  were  obliged  to  take 
the  staves  *only  when  you  need  them  or  can  use  them*  (1.  e.,  only  if  you  found 
it  convenient  to  do  so),  and  we  have  been  advised  that  your  position  is  wholly 
untenable.  In  brief,  we  have  reached  a  point  where  patience  has  ceased 
to  be  a  virtue  and  we  now  propose  to  enforce  our  tights  under  our  contract 
with  you,  and  hereby  give  you  notice  that  we  shall  expect  you  to  accept 
deliveries  within  the  next  four  months  of  the  balance  of  the  staves  ordered 
by  you  under  the  terms  of  our  contracts  with  yourselves,  the  said  deliveries 
to  be  in  such  quantities  (amounting  in  the  aggregate  to  about  250,000  staves) 
and  at  such  times  (within  the  four  months*  period)  as  you  shall  direct,  and 
that  if  you  fall  to  accept  these  deliveries  we  shall  take  such  action  as  we 
may  be  advised  and  shall  hold  you  for  any  loss  we  may  suffer  or  may  have 
suffered  by  reason  of  your  acts  in  the  premises." 

August  23d  defendant  wrote  plaintiff: 

"Replying  to  your  letter  of  the  4th  Inst,  as  we  wrote  you  April  23d  last, 
we  have  never  agreed  to  take  staves  except  when  we  might  need  them  or 
could  use  them,  and  we  repeat,  when  we  need  them  or  can  use  tbem  in  the 
future  we  will  direct  you  as  to  the  delivery.  Just  as  we  have  done  in  the 
past.  We  are  not  alarmed  in  the  least  at  your  threat,  in  your  last  letter, 
to  bring  legal  proceedings  against  us,  for  we  have  caused  you  no  damage 
whatever,  and  there  is  nothing  in  our  correspondence  which  binds  us  to 
take  any  quantity  of  staves  within  the  next  four  months,  or  any  other  period. 
You  make  the  insinuation  in  your  letter  that  you  have  been  carrying  staves 
for  us.  If  you  have  been  carrying  staves  for  us  you  have  done  so  without 
any  authority  from  us,  and  you  should  distinctly  understand  that  we  shall 
never  pay  you  anything  for  staves  except  as  we  order  them.  In  reference  to 
the  last  car  of  staves  shipped  to  our  address  without  authority  from  us, 
and  which  were  stacked  on  our  yard  subject  to  your  order,  will  say  that 
we  are  still  not  In  position  to  use  them  and  ask  that  you  reimburse  us  for 
the  freight,  handling  and  storage  charges,  the  staves  remaining  subject  to 
your  order.  In  conclusion,  we  have  tried  to  make  our  position  dear  and 
trust  that  you  may  fully  understand  it." 
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August  2Stti  plaintiff  wrote  defendant: 

"We  acknowledge  your  letter  of  the  23d  Inst,  and  in  reply  would  say 
tbat  our  previous  letter  to  you  clearly  defines  our  position  and  we  liave 
nothing  to  add  except  to  say  that  we  will  wait  until  expiration  of  the  four 
months'  period  we  have  given  you,  then  place  the  matter  in  the  hands  of  our 
attorney.  Meanwhile,  the  car  load  of  staves  which  you  mention  in  your 
letter  as  lying  on  your  yard  are  there  for  your  account  and  at  your  risk  and 
we  look  to  you  for  payment  of  our  invoice  for  said  shipment  and  would 
thank  you  to  send  us  check  promptly.*' 

September  3d  defendant  wrote  plaintiff: 

"Your  favor  of  the  2Sth  ult  to  hand  and  noted.  We  think  we  have  made 
■our  position  in  the  matter  plain  and  have  nothing  to  add.  In  reference  to  the 
car  load  of  staves  mentioned  would  say  that  we  did  not  order  them,  unloaded 
them  only  subject  to  your  order  and  stored  them  on  our  yard  without  re- 
sponsibility on  our  part.  We  cannot  use  them,  will  not  pay  for  them,  and 
look  to  you  for  reimbursement  for  the  freight  paid  on  them,  and  also  for 
handling  and  storage  charges,  amounting  altogether  to  $100.25  up  to  the  Ist 
inst    Kindly  send  check  for  this  amount  and  advise  disposition." 

September  10th  plaintiff  wrote  deftodant: 

"We  have  your  favor  of  Sept.  3d.  In  view  of  the  attitude  you  assume 
there  seems  nothing  left  but  to  ask  the  court  to  determine  which  of  us  is 
right  In  other  words,  you  seem  to  believe,  and,  in  fact,  have  definitely 
stated,  that  the  absence  of  any  statement  as  to  the  time  of  delivery  in  our 
contract  leaves  you  free  to  accept  such  deliveries  whenever  you  find  it  con- 
venient to  do  so.  On  the  other  hand,  our  contention  always  has  been  that 
as  the  contract  is  silent  as  to  the  dates  of  delivery,  delivery  within  a  reason- 
able time  was  contemplated.  To  come  down  to  the  particular  case,  we  feel 
that  the  delivery  of  the  car  now  on  your  yards  was  a  delivery  within  a  rea- 
sonable time  and  we  shall  thank  you  if  you  will  forward  your  check  for  the 
value  thereof.  Respecting  the  balance  of  your  contract  would  say  that  we 
are  ready  to  deliver  the  staves  and  heading  upon  receiving  your  order  to  do 
-SO,  provided  we  receive  your  advices  before  the  expiration  of  the  four 
months'  period  referred  to  in  a  previoxis  letter." 

September.  14th  defendant  wrote  plaintiff: 

"Replying  to  your  favor  of  the  10th  inst.  we  shall  not  accept  or  pay  for 
the  car  of  staves  mentioned  in  your  letter,  for  the  very  simple  reason  that 
we  never  ordered  t^e  staves  and,  therefore,  they  remain  here  stored,  subject 
to  your  order  and  at  your  own  risk  and  expense.  As  we  have  before  writ- 
ten you,  we  take  the  position  that  there  is  nothing  in  our  correspondence 
which  obligates  us  to  take  any  amount  of  staves  from  you  at  any  particular 
time,  and  we  have  not  reached  the  point  where  we  desire  to  engage  any 
amount  of  staves  to  be  delivered  at  any  particular  time,  and  we  will  pay 
for  none  except  as  ordered  by  us.  Trusting  that  our  position  is  still  clear 
we  remain." 

Plaintiff  placed  its  claim  in  the  hands  of  an  attorney,  and  the  attorney 
wrote  to  defendant  from  New  York  City,  under  d9.te  of  December  21st,  ad- 
vising defendant  that  the  claim  had  been  placed  in  his  hands  for  breach  of 
contract,  and  asking  that  some  disposition  be  made  of  it. 

Under  date  of  February  23,  1910,  defendant  wrote  plaintiff: 

"We  are  now  in  a  position  to  accept  the  car  load  of  quarter  barrel  staves 
which  was  shipped  to  us  some  time  ago  and  which  are  stored  in  our  yard 
now.  We  herewith  inclose  you  our  check  for  $1,400.04,  to  pay  for  same.  We 
will  be  in  a  position  to  use  another  car  of  quarter  barrel  staves  by  the 
15th  or  20th  of  March,  1910.  Ship  them  as  usual  %  Iron  Mountain  West 
Yard,  Carondelet,  Mo.    Terms  same  as  heretofore." 

To  which  plaintiff  replied,  under  date  of  March  3,  1910: 

"We  have  received  your  letter  of  February  23d  and  note  that  you  now 
desire  to  accept  the  car  load  of  quarter  bbl.  staves  which  was  shipped  to 
yon  some  time  ago,  and  that  you  inclose  your  check  for  $1,400.04,  to  pv*  for 
the  same.  We  shall  not  accept  this  check  in  full  payment  of  the  said  deliv- 
•ery,  and  accordingly  herewith  return  same,  but  if  you  see  fit  to  remit  to  us 
the  sum  of  $1,472.37,  that  is,  the  amount  of  our  bill,  together  with  interest 
thereon  from  the  12th  day  of  April,  1909,  when  the  terms  of  credit,  upon 


Digitized  by 


Google 


28  197  FEDERAL  REPORTER 

which  this  car  load  was  sold,  expired,  we  shall  accept  the  remittance  and 
reduce  our  claim  against  you  pro  tanto.  You  must  understand,  however, 
that  such  acceptance  would  be  absolutely  without  prejudice  to  the  prosecution 
by  us  of  our  outstanding  claims  against  you  for  damages  for  breach  of  con- 
tract Respecting  your  statement  that  you  will  be  in  position  to  use  another 
car  of  quarter  bbl.  staves  by  the  15th  or  20th  of  March,  would  say  that  we. 
absolutely  refuse  to  have  any  further  business  dealings  with  you  until  the 
matters  in  controversy  now  in  the  hands  of  our  respective  attorneys  are 
adjusted." 

Defendant,  under  date  of  March  10th,  wrote  plaintiff: 

"We  herewith  again  inclose  our  check  to  your  order  In  the  sum  of  $1,400.- 
04  to  pay  for  the  carload  of  staves  which  we  notified  you  we  accepted,  by 
our  letter  of  the  23d  ult  We  deny  owing  you  any  interest  whatever,  but 
for  the  purpose  of  getting  our  affairs  straightened  out  without  a  lawsuit 
and  by  way  of  compromise,  we  also  herewith  inclose  our  check  in  the  sum 
of  $72.33  to  cover  the  interest  which  you  claim.  Now  these  two  items  pay 
you  for  all  the  staves  we  have  accepted  and  we  propose  to  pay  you  promptly 
hereafter  when  we  accept  staves  from, you.  And  we  now  ask  that  you  ship 
us  another  car  of  quarter  staves  by  the  20th  day  of  March,  1910." 

Under  date  of  March  17th  plaintiff  wrote  defendant: 

"Our  New  Orleans  office  has  advised  us  that  they  have  received  from  you, 
your  check  for  the  sum  of  $1,400.04  together  with  your  check  for  further 
sum  of  $72.33  to  cover  Interest  in  payment  of  the  carload  of  staves  shipped 
to  you  some  time  ago.  We  are  accepting  these  checks  In  compliance  with 
the  terms  of  our  letter  to  yourselves  of  the  3d  day  of  March,  1910.  We 
wish  it  clearly  understood,  however,  that  this  acceptance  is  absolutely  with- 
out prejudice  to  our  holding  you  for  the  damage  we  have  suffered  by  reason 
of  your* refusal  to  take  other  deliveries  of  staves,. and  is  merely  in  payment 
of  all  the  staves  that  you  have  accepted.  As  to  the  other  matters  In  con- 
troversy we  have  nothing  to  add  to  our  letter  of  March  3d,  1910." 

March  26,  1910,  defendant  wrote  plaintiff: 

"We  have  heard  nothing  further  from  you  in  reference  to  the  car  of  quar- 
ter barrel  staves  ordered  in  our  letter  of  Feb.  23d,  and  again  in  our  letter 
of  March  10th.  Please  advise  us  by  return  mail  when  we  may  expect  ship- 
ment as  we  are  running  short  of  quarter-barrel  'staves  and  will  be  needing 
the  car  load  in  question  shortly." 

Under  date  of  April  1,  1910,  plaintiff  wrote  defendant: 

"Replying  to  your  letter  of  the  2Cth  we  respectfully  call  your  attention 
to  the  following  clause  in  our  letter  to  yourselves  of  March  3d.  'Respecting 
your  statement  that  you  will  be  in  a  position  to  use  another  car  of  quarter 
barrel  staves  by  15th  or  20th  March  we  would  say  that  we  absolutely  refuse 
to  have  any  further  business  dealings  with  you  until  the  matters  in  con- 
troversy now  in  the  hands  of  our  respective  attorneys  are  adjusted.'  Again, 
in  a  subsequent  letter  we  say  *as  to  the  matters  in  controversy  we  have  noth- 
ing to  add  to  our  letter  of  March  3d  which  we  above  refer  to.*  We  think  that 
the  quotations  above  given  from  our  previous  letters  amount  to  a  full  reply 
to  your  communication  of  March  26th." 

From  October  24,  1907,  to  February  12,  1909,  plaintiff  shipped  to  defendant 
11  cars  of  staves  under  the  contracts  in  question,  which  were  received  and 
accepted  by  defendant,  said  shipments  consisting  of  65,201  half  barrel  staves 
and  71,243  quarter  barrel  staves. 

The  other  testimony  in  the  case  material  to  the  issues  relates  chiefly  to 
the  cost  of  manufacturing  staves  and  delivering  them  at  Carondelet,  Mo. 

In  August,  1910,  plaintiff  commenced  this  action  against  defendant  to  re- 
cover its  damages  for  a  breach  of  the  alleged  contracts,  issues  were  Joined, 
a  trial  had,  and  verdict  and  judgment  in  favor  of  plaintiff  rendered  in  the 
sum  of  $5,923.80. 

The  court.  In  its  instructions  to  the  Jury,  among  other  things,  said:  "You 
are  Instructed  that  the  letter  of  the  plaintiff,  dated  September  18,  1907,  and 
the  letter  of  the  defendant,  dated  September  26,  1907,  constitute  a  contract 
beweon  the  plaintiff  and  defendant  for  the  200,000  staves" — to  which  the  de- 
fendant duly  excepted. 
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The  court  farther  instmcted  the  Jnry:  "The  measure  of  damages  In  this 
case  is  the  difference  between  the  contract  price  and  the  price  at  which  these 
staves  could  have  been  put  down  at  Garondelet,  in  this  city.  That  is  the 
measure  of  damages  alleged  under  this  contract">-to  which  defendant  duly 
excepted. 

David  W.  Hill  <A.  E.  L.  Gardner,  on  tjie  brief),  for  plaintiff  in 
error. 

S.  T.  G.  Smith  (H.  A.  Baker,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  W.  H. 
MUNGER,  District  Judge. 

W.  H.  MUNGER,  District  Judge  (after  stating  the  facts  as  above). 
[1]  It  is  clear,  we  think,  from  the  correspondence. at  the  time  the 
orders  for  the  staves  were  given  by  defendant  and  accepted  by  plain- 
tiff, that  it  was  mutually  understood  by  both  plaintiff  and  defendant 
that  the  staves  were  to  be  delivered  by  plaintiff,  and  accepted  by  de- 
fendant, within  the  period  of  one  year,  and  had  plaintiff  insisted  upon 
such  delivery  within  a  year,  and  defendant  refused  to  receive  all. of 
them  within  that  period,  plaintiff  would  have  been  entitled  to  insist 
that  the  contract  was  }>roken  at  the  expiration  of  the  year.  It,  how- 
ever, appears  that  plaintiff,  at  the  solicitation  and  request  of  defend- 
ant, waived  this  provision  of  the  contract  and  granted  defendant  fur- 
ther time  in  which  to  order  and  accept  staves  under  the  contract. 
That,  however,  did  not  modify  the  contract  so  as  to  permit  it  to  re- 
main enforceable  by  defendant  ordering  staves  in  the  future  when- 
ever it  should  see  fit  over  any  period  of  time.  But  the  plaintiff  had 
a  right  to  insist  that  defendant  should  comply  with  the  contract  within 
a  reasonable  time.  We  think  it  apparent  from  defendant's  letters  of 
August  23,  September  3,  and  September  14,  1909,  that  defendant  re- 
pudiated the  contract  and  insisted  that  it  was  under  no  obligation  to 
take  staves  except  as  it  should  desire  them  in  the  future,  declaring 
that  it  would  not  comply  with  the  contract  in  the  future,  but  would 
only  order  and  accept  the  remaining  part  of  the  staves  for  which  the 
contract  provided  whenever  it  saw  fit ;  these  letters  being  in  response 
to  the  letter  of  the  plaintiff  of  August  4,  1909,  insisting  that  it  fully 
perform  the  contract  within  four  months  thereafter,  and  that  plaintiff 
was  authorized  to  treat  the  contract  as  then  broken  on  the  part  of 
defendant. 

We  think  it  clearly  appears  from  the  correspondence  that  plaintiff 
had  manufactured  the  staves  for  defendant,  or  at  least  a  considerable 
portion  of  them,  and  had  them  on  hand.  This,  we  think,  is  clearly 
shown  from  plaintiff's  letter  of  date  July  20,  1908,  wherein  it  states : 

"We  are  very  much  cramped  for  room  at  our  yards  aud  our  Insurance 
rate  Is  4%%  while  our  interest  rate  is  8%." 

And  letter  of  September  17,  1908,  wherein  it  says : 

**We  are  carrying  a  terrible  load  in  the  way  of  sold  stock  which  we  are 
holding  for  our  customers,  but  most  of  them  are  allowing  us  to  ship  an 
occasional  car  load  and  we  hope  you  will  find  it  possible  to  aUow  us  to  ship 
two  car  loads  of  staves  during  Oct  &  Nov." 
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Letter  of  February  4,  1909,  in  which  plaintiff  said: 

"We  are  not  going  to  push  you  to  pay  for  this  car  promptly  and  we  regret 
that  it  seems  necessary  for  us  to  ship  It  contrary  to  your  wishes,  but  we 
have  been  carrying  staves  for  you  now  over  a  year  and  crippled  ourselves 
in  consequence,  not  to  speak  of  the  cost  of  S%  money  and  4%%  Insurance, 
which  amounts  to  about  $6  per  1,000  In  course  of  a  year." 

Letter  of  April  11,  1909,  in  which  plaintiff  said: 

"It  is  necessary  that  we  do  something  in  the  matter  rather  than  continue 
in  suspense  and  we  must  insist  upon  your  taking  deliveries  or  your  author- 
izing us  to  dispose  of  some  quantities  elsewhere  for  your  account.  ♦  ♦  ♦ 
It  Is  quite  out  of  the  question  to  think  of  our  carrying  stock  over  Into  1910." 

Also  letter  of  August  4th,  wherein  it  says : 

"In  the  course  of  the  last  eighteen  months  you  have  refused  to  accept  de- 
Uveries  of  any  substantial  number  of  staves  under  the  contracts  above  re- 
ferred to,  and  we  have  been  showing  you  every  indulgence  in  the  matter  and 
in  so  doing  have  shouldered  a  loss  in  carrying  charges,  insurance,  etc.,  which, 
normally,  should  have  fallen  upon  yourselves." 

In  Kingman  &  Co.  v.  Western  Mfg.  Co.,  92  Fed.  486,  on  page  490, 
34  C.  C.  A.  489,  on  page  493,  Judge  Sanborn,  writing  the  opinion  of 
the  court,  announced  five  rules  as  determining  the  measure  of  dam- 
ages for  the  breach  of  a  contract  to  manufacture  and  deliver  articles. 
It  was  there  announced  that  the  measure  of  damages  for  a  breach  re- 
sulting from  failure  to  accept  articles  which  had  been  made  and  were 
ready  for  delivery  at  the  time  of  the  breach  is  the  difference  between 
the  market  value  and  the  contract  price  of  the  articles  at  the  time  of 
the  breach,  if  the  latter  be  greater  than  the  former. 

[2]  Applying  that  rule  to  the  case  in  hand,  we  think  the  court 
should  have  submitted  to  the  jury,  under  the  evidence,  the  question  of 
fact  as  to  what  proportion  of  the  staves  called  for  by  the  contract  had 
been  manufactured  and  were  on  hand  ready  to  be  delivered,  if  any 
there  were,  at  the  time  of  the  breach  of  the  contract  on  the  part  of 
defendant,  and  instructed  the  jury  that  the  plaintiff's  damages  as  to 
such  portion  of  the  staves  was  the  difference  between  the  market  price 
and  the  contract  price,  if  the  contract  price  exceeded  the  market  price. 

As  to  the  other  staves  to  be  furnished  under  the  contract,  and  which 
had  not  been  manufactured,  ready  for  delivery,  if  any,  then  the  dam- 
ages should  be  determined  according  to  the  applicable  rule  stated  in 
Kingman  &  Co.  v.  Western  Mfg.  Co.,  supra. 

The  trial  court,  however,  treated  the  case  as  one  in  which  none  of 
the  undelivered  staves  had  been  manufactured,  ready  for  delivery. 
In  this  respect  an  error  was  committed,  for  which  the  judgment  is 
reversed,  and  a  new  trial  granted. 
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BALTIMOKB  &  O.  B.  CO.  v.  GAWINSKB. 
(Circuit  Court  of  Appeals,  Third  Circuit    May  13/  1912.) 

No.  1,567. 

Bbubasb  (I  2(>*)-r-VALiDiTY— Bmtloteb's  Liability  Aciv— Action  fob  Iwjubt 
TO  Bmfi.ot£. 

An  employ^,  on  entering  the  service  of  a  railroad  company  and  be- 
coming a  member  of  its  relief  department,  entered  Into  a  contract  which 
provided  that,  in  the  event  of  his  disability  or  death  from  accidental 
injuries,  the  benefits  thereunder  should  not  be  payable  or  paid  until  a 
release  should  be  made  and  filed  releasing  the  company  from  all  claims 
for  damages  by  reason  of  such  injury  or  death.  The  employ 6  received 
sick  benefits  and  life  insurance  by  virtue  of  his  membership  of  the 
department,  and,  on  subsequ^iitly  receiving  an  Injury  while  employed  in 
moving  a  train  in  interstate  commerce,  in  order  to  obtain  the  benefits 
provided  therefor  duly  executed  a  release  in  the  terms  required  by  the 
contract  of  membership.  Held  that,  while  the  release  was  voluntarily 
made  after  the  injury  and  after  his  right  of  action  therefor  had  accrued, 
it  was  not  based  on  any  settlement  thereof,  nor  on  any  new  considera- 
tion, and,  b^lng  made  in  pursuance  of  the  original  contract  and  without 
additional  consideration,  was  made  void  by  Employer's  liiabillty  Act 
April  22,  1908,  c.  149,  f  6,  35  Stat  66  (U.  S.  Comp.  St  Supp.  1911,  p. 
1324),  providing  that  "every  contract  rule,  regulation  or  devise  whatso- 
ever, the  purpose  or  intent  of  which  shall  be  to  enable  any  common 
carrier  to  exempt  Itself  from  any  liability  created  by  this  act  shall  to 
that  extent  be  void." 

[Ed.  Note.— For  other  cases,  see  Release,  Cent  Dig.  i§  84-36;  Dec. 
Dig.  I  20.*1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania. 

Action  by  Harry  Gawinske  against  the  Baltimore  &  Ohio  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

William  Watson  Smith,  Allen  T.  C.  Gordon,  and  Gordon  &  Smith, 
all  of  Pittsburgh,  Pa.,  for  plaintiff  in  error. 

William  S.  Moorhead  and  John  S.  Wendt,  both  of  Pittsburgh,  Pa., 
for  defendant  in  error. 

Before  GRAY,  BUFFINGTON,  and  LANNING,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  Harry  A. 
Gawinske,  a  citizen  of  Pennsylvania,  recovered  a  verdict  against  the 
Baltimore  &  Ohio  Railroad  Company,  a  citizen  of  Maryland,  for  per- 
sonal injuries  sustained  by  him  while  an  employe  of  that  company, 
through  its  alleged  negligence.  On  entry  of  judgment  thereon  against 
it,  the  defendant  sued  out  this  writ  and  assigned  for  error  the  re- 
fusal of  the  court  to  receive  in  evidence  a  writing  signed  and  sealed 
by  the  plaintiff  on  December  29,  1910,  wherein  he  released' the  de- 
fendant from  liability  for  said  injury. 

The  facts  of  the  case  are  that  on  November  8,  1910,  the  defend- 
ant, a  common  carrier  by  rail,  was  moving  in  interstate  commerce 
two  cars,  the  couplers  of  which  were  defective  in  not  complying  with 

•For  other  caaei  i«e  iiune  topic  ft  9  nuubbs  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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the  federal  Safety  Appliance  Acts.  Gawinske,  the  plaintiff,  a  brake- 
man,  had  two  of  his  fingers  crushed  while  attempting  to  couple  said 
cars.  When  Gawinske  entered  the  employ  of  the  company  on  No- 
vember 9,  1909,  he  became  a  contributing  member  of  its  relief  de- 
partment, and  so  continued  until  the  accident.  By  virtue  of  such 
membership  he  had,  up  to  the  time  of  the  accident,  received  indem- 
nity for  both  life  and  health;  subjects  constituting  consideration  for 
his  contributions  and  contract  which  were  independent  of  his  em- 
ployment, and  over  which,  as  not  being  commerce  (Hooper  v.  Cal- 
ifornia, 155  U.  S.  653,  15  Sup.  Ct.  207,  39  L.  fed.  297)  Congress  had 
no  power  to  legislate.  As  to  benefits  from  disability  from  accidental 
injuries  to  him  as  an  employe,  the  regulations  of  the  company,  which 
Gawinske  signed  when  he  became  a  member,  provided : 

"In  the  event  of  disability  or  death  from  accidental  injuries,  the  benefits 
herein  promised  shall  not  be  payable  or  paid  until  there  be  first  filed  with 
the  Superintendent  of  the  Relief  Department  releases  satisfactory  to  him, 
releasing  the  Baltimore  &  Ohio  Railroad  Company  *  *  •  from  all  claims 
for  damages  by  reason  of  such  injury  or  death/'  etc. 

After  the  accident  in  1910,  Gawinske  duly  elected  to  and  did  re- 
ceive accident  relief  benefits  and  before  doing  so  signed  and  sealed 
releases  which,  after  reciting  the  injury,  say: 

'*As  under  my  contract  I  am  entitled  to  said  benefits  only  on  the  execution 
of  the  release  following,  I  now  make  complete'  my  right  to  said  sum  and  in 
consideration  of  the  receipt  thereof  do  hereby  release  an^  forever  discharge 
the  said  company  *  *  *  from  all  claims  or  demands  for  damages,  in- 
demnity or  other  form  of  compensation  I  now  or  may  or  can  hereafter  have 
against  any  of  the  aforesaid  companies  by  reason  of  said  injuries." 

This  release  being  sufficient  in  terms,  and  purporting  by  its  seal 
to  be  for  consideration,  under  the  law  of  Pennsylvania,  where  it  was 
made  (Hosier  v.  Hursh,  151  Pa.  415,  25  Atl.  52),  was,  until  set  aside 
in  a  court  of  equity,  to  be  deemed  valid  in  an  action  at  law  in  a 
federal  court  (Messinger  v.  New  England  Co.  [C.  C]  59  Fed.  529), 
unless,  as  contended  by  the  defendant  in  error,  it  was  void  by  virtue 
of  section  5  of  the  act  of  Congress  of  April  22,  1908,  which  pro- 
vides : 

"That  every  contract,  rule,  regulation  or  device  whatsoever,  the  purpose  or 
intent  of  which  shall  be  to  enable  any  common  carrier  to  exempt  itself  from 
any  liability  created  by  this  act,  shall  to  that  extent  be  void,!'  etc. 

It  is  contended  by  the  plaintiff  in  error,  and  we  state  its  argument 
at  length,  that  the  release  in  this  case  comes  neither  within  the  let- 
ter or  the  spirit  of  this  act,  because  there  are  two  contracts  here  in- 
volved. One  of  them  was  made  in  1909  between  Gawinske  and  the 
company,  whereby  it  was  stipulated  that  in  the  event  of  injury  he 
was  to  have  an  election  to  accept  voluntary  compensation  or  to  en- 
force compulsory  relief  by  suit.  In  pursuance  of  that  right  of  choice 
and  after  the  injury  he  elected  to  take  the  voluntary  relief,  and  in 
order  to  qualify  himself  to  obtain  the  money  payable  under  such  con- 
tract he  entered  into  the  second  contract  here  in  question,  whereby, 
in  consideration  of  receiving  the  proceeds  of  his  election  of  voluntary 
relief,  he  released  the  right  of  action  which  the  injury  had  conferred 
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Upon  him.  This  right  of  action,  it  is  contended,  came  into  existence 
after  the  first  contract  was  made.  It  was  in  no  way  affected  by  the 
terms  of  the  first  contract  and  remained  enforceable  until  by  the 
second  contract  Gawinske  extinguished  his  right  of  action  by  the  re- 
lease. Moreover,  it  is  argued  this  act  was  only  intended  to  forbid 
anticipatory  and  compulsory  releases  of  future  negligence  and  was 
not  meant  to  forbid  voluntary  releases  of  past  negligence.  For  ex- 
ample, it  is  said  that,  apart  from  any  statutory  enactment,  public  pol- 
icy itself  forbids  a  carrier  placing  in  a  bill  of  lading  an  anticipatory 
release  of  its  negligence.  Nevertheless,  after  negligence  has  caused 
injury  s^nd  a  right  of  action  accrued  to  the  shipper,  no  court  would 
deny  his  right  to  voluntarily  release  the  carrier  from  liability,  for 
such  past  negligence.  In  the  same  way,  this  statute,  it  is  alleged, 
having  protected  the  employe  from  the  evil  of  an  anticipatory  re- 
lease, surely  did  not  intend  to  forbid  employ^  and  carrier,  after  a 
right  of  action  had  accrued,  from  releasing  such  action,  and  especially 
in  view  of  the  fact  that  the  releasor  had  already  received  the  life 
insurance  and  sick  benefit  indemnity  over  which  Congress  had  no 
power  to  legislate. 

To  sustain  such  contention,  however,  the  present  case^must  be  dif- 
ferentiated from  Chicago  v.  McGuire,  219  U.  S.  561,  31  Sup.  Ct. 
259,  55  L.  Ed.  328.  There,  it  is  true,  the  single  and  only  contract 
in  question  antedated  the  injury,  and  itself  provided : 

"That  tlie  acoeptance  of  benefits  payable  to  blm  in  accordance  witb  the 
regulations  of  the  department  should  discharge  the  company  from  all  liability 
for  damages." 

That  contract  provided  for  or  contemplated  no  future  contract. 
The  minds  of  the  parties  were  not  to  meet  in  any  subsequent  negoti- 
ations. The  contract  was  complete  and  self-sufficient,  and,  when  Mc- 
Guire accepted  the  benefits,  it  was  not  the  acceptance  of  such  ben- 
efits, but  the  contract  made  before  the  accident,  that  worked  the 
release.  The  anticipatory  contract,  by  the  acceptance  of  the  benefits, 
automatically  became  a  contract  of  release.  In  the  present  case,  it  is 
true,  it  is  not  the  first  contract,  but  the  second,  that  releases  the 
right  of  action.  If  Gawinske  had  accepted  benefits  in  the  present 
case,  an^  the  railroad  had  paid  him  without  his  executing  the  re- 
lease in  question,  such  acceptance  would  not,  by  the  provisions  of 
the  original  contract,  have  released  his  right  of  action.  It  may  there- 
fore be  urged  that  the  effect  of  the  second  contract  as  a  release 
springs  solely  from  itself  and  is  in  no  way  dependent  on  the  provi- ' 
sions  of  the  first  contract,  for  while  it  is  true  the  latter  contemplated 
the  possibility  of  such  a  release  being  made  in  certain  contingencies 
•  and  its  absolute  necessity  if  one  of  the  parties  exercised  certain  op- 
tional rights,  nevertheless  the  fact  remained  that  whether  it  should 
or  should  not  be  made  was  a  matter  thereafter  to  be  the  subject  of 
agreement  on  the  part  of  the  parties,  and  that  agreement  the  first 
contract  in  no  way  coerced  or  controlled.  The  parties,  it  is  said, 
were  free  to  act  as  they  saw  fit ;  but,  having  acted,  the  benefits  hav- 
ing been  paid  and  the  release  delivered,  why,  it  is  asked,  should  not 
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such  agreement,  when  honestly  made,  be  honestly  observed  by  the 
parties  that  made  it? 

While  conceding  the  persuasive  and  logical  force  of  these  conten- 
tions, that  there  is  ground  for  asserting  that  possibly  such  construc- 
tion was  the  legislative  understanding  when  the  bill  was  in  passage 
and  that  any  other  would  cripple,  if  not  indeed  preclude,  the  con- 
tinuance of  these  great  corporate  relief  funds,  which  should  be  fos- 
tered and  encouraged,  we  are  nevertheless  constrained,  under  Chicago 
V.  McGuire,  supra,  to  hold  that  this  release  is  made  void  by  the  stat- 
ute. Gawinske's  release,  while  a  contract  entered  into  after  the  in- 
jury, was  in  no  sense  a  release  based  on  a  settlement.  It  is  fiot  con- 
tended that  any  settlement  was  made  or  any  money  paid  in  pursu- 
ance thereof,  any  new  consideration  passed  for  which  the  release  was 
executed,  or  indeed  that  there  were  any  subsequent  negotiations  or 
settlement  between  these  parties.  On  the  contrary,  the  release  is 
but  the  contractual  method  of  obtaining  the  relief  benefits.  Its  con- 
templated purpose,  as  provided  in  the  initial  contract,  was  to  enable 
the  beneficiary  to  obtain  the  relief  funds,  and,  being  made  in  pur- 
suance of  such  original  contract  and  without  any  additional  consider- 
ation, to  it  may  be  applied  what  was  said  of  McGuire's  acceptance  of 
benefits,  viz.: 

'The  acceptance  of  benefits  is,  of  course,  an  act  done  after  the  injury,  but 
the  legal  consequences  sought  to  be  attached  to  that  act  are  derived  from  the 
provision  in  the  contract  of  membership.  The  stipulation  which  the  statute 
nullifies  Is  one  made  in  advance  of  the  injury  that  the  subsequent  acceptance 
of  benefits  shall  constitute  full  satisfaction  of  the  claim  for  damages." 

In  substance,  the  stipulation  is  here  the  same.  The  stipulation  that 
no  benefit  can  be  paid  without  a  release  is  substantially  the  same  as 
saying  the  acceptance  of  benefits  shall  be  a  release.  In  both  cases 
the  acceptance  of  the  benefit  is  the  creator  of  the  release. 

The  judgment  below  is  affirmed. 


DUNIiEVT  &  BRO.  CJO.  V.  FORtlBST, 
(Circuit  Court  of  Appeals,  Third  Circuit    May  8,  1912.) 
No.  47  (1,611). 

1.  Masteb  and  Sebvant  (§  286*) — ^Action  fob  Injubt  to  Sbbyant— Quss- 

TioNS  fob  Jubt. 

In  an  action  to  recover  for  the  death  of  an  employ^  by  being  caught 
in  machinery,  whether  the  machinery  was  safeguarded  as  required  by  a 
state  statute  is  ordinarily  a  question  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  CJent  Dig.  fi 
1001,  1006,  1008,  1010-1016,  1017-1033,  1036-1042,  1044,  1046-1050;  Dec 
Dig.  I  286.*] 

2.  Mastbb  and  Sebvant  (|  289*) — ^Agtion  fob  Injubt  to  Sebvant — Ques- 

tions FOB  Jubt — Contbibutobt  Neolioencb. 

In  an  action  to  recover  for  the  death  of  a  servant,  the  question  of  con- 
tributory negligence  held  properly  submitted  to  the  jury  on  evidence 
showing  that,  while  deceased  was  oiling  machinery  in  an  obscure  light, 
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he  was  caught  by  a  set  screw  on  another  part  of  the  machinery,  of  which 
he  had  not  been  warned. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  || 
1089,  1090,  1092-1132;   Dec.  Dig.  |  289.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Action  at  law  by  Elizabeth  Forrest  against  the  Dunlevy  &  Bro. 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Harry  J.  Nesbit  and  John  M.  Henry,  both  of  Pittsburgh,  Pa.,  for 
plaintiff  in  error. 

H.  Fred  Mercer,  for  defendant  in  error. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  BRAD- 
FORD,  District  Judge. 

BUFFINGTON,  Circuit  Judge.  In  this  case  Elizabeth  Forrest, 
a  British  subject,  brought  suit  against  the  Dunlevy  &  Bro.  Company, 
a  corporation  of  Pennsylvania,  to  recover  damages  for  the  death  of 
her  husband,  alleged  to  have  been  caused  by  the  negligence  of  said 
company  while  he  was  in  its  employ.  A  verdict  was  found  for  plain- 
tiflF,  and  on  entry  of  judgment  thereon  defendant  sued  out  this  writ, 
and  assigned  for  error  the  refusal  of  the  court  to  give  binding  in- 
structions in  its  favor. 

The  deceased  had  worked  four  months  in  the  defendant's  factory, 
oiling  machinery  and  doing  odd  jobs.  On  the  day  of  the  injury  he 
was  directed  to  oil  the  elevator.  This  he  had  done  three  times  be- 
fore, but  was  not  told  how  to  do  it,  or  warned  as  to  any  danger. 
To  oil  the  worm  gear  which  operated  the  elevator  drum,  it  was  nec- 
essary that  one  stand  near  a  shafting  on  which  there  was  an  unguard- 
ed set  screw,  of  which  the  deceased  did  not  know,  and  which  was 
not  distinguishable  when  the  shaft  was  revolving.  No  one  witnessed 
the  accident;  but  it  seemed  likely  that,  while  Forrest  was  trying  to 
oil  the  elevator,  his  clothing  was  caught  by  the  set  screw,  and  he 
was  whirled  around  in  such  manner  as  to  cause  his  death.  The  case 
involved  two  questions,  viz.,  whether  the  machinery  was  safeguarded, 
tmder  the  provisions  of  the  Pennsylvania  statute ;  and,  second,  wheth- 
er the  court  should  have  held  the  deceased  guilty  of  contributory, 
negligence. 

[1]  The  statute  in  question  provides  that  all  set  screws  shall  be 
properly  guarded,  and  the  question  whether  this  is  done  is,  ordinarily, 
for  the  jury.  Jones  v.  American  Co.,  225  Pa.  650,  74  Atl.  613.  Un- 
der the  facts  of  this  case  it  would  have  been  manifest  error  for 
the  court  to  have  itself  held  that  the  set  screw  was  guarded  by  its 
mere  location  a  considerable  distance  above  the  floor.  It  was  not  on 
the  floor  level  that  danger  was  incurred  from  the  protruding  set 
screw,  but  from  the  fact  that  to  oil  the  worm  gear  of  the  elevator 
one  had  to  stand  on  the  bearing  of  the  shaft  and  the  beam  sup- 
porting the  shaft — ^places  above  the  floor  level  and  outside  the  eleva- 
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tor  shaft.  The  verdict  of  the  jury  being  against  the  defendant,  its 
statutory  negligence  by  failing  to  guard  was  established  Qones  v. 
American  Co.,  supra),  and  tlie  plaintiff  was  entitled  to  recover,  un- 
less the  deceased  was  guilty  of  contributory  negligence. 

[2]  This  question  was  submitted  to  the  jury,  and  the  facts  and  the 
inferences  possible  to  be  drawn  therefrom  were  such  that  a  jury — 
not  a  court — ^should  pass  upon  them.  It  is  true  the  deceased  had 
been  told  generally  not  to  oil  machinery  while  in  motion;  but  it 
was  also  true  that  he  was  told  specifically  to  oil  the  elevator,  and 
that  in  order  to  do  so  he  had  to  run  the  elevator  up,  so  that  he  could 
stand  on  the  cage  to  oil  the  overhead  drum.  This  movement  neces- 
sitated starting  an  engine,  which  also  revolved  this  shafting.  It  will 
also  be  noted  that  he  was  not  injured  by  machinery  in  motion  while 
he  was  attempting  to  oil  it;  but  in  oiling  the  drum,  which  wks  not 
moving,  he  was  caught  by  the  set  screw.  Nor  can  it  be  said  he  was 
negligent  in  approaching  the  unguarded  set  screw.  There  is  no  proof 
he  knew  of  its  location.  He  was  not  told  of  its  danger,  and  the 
proof  is  that  the  speed  at  which  the  shafting  revolved  so  blurred  the 
set  screw  that  it  could  not  be  distinguished. 

After  full  consideration,  we  are  of  opinion  the  judgment  should  be 
affirmed. 


SLOSS-SHBFFIBLD  STEEL  &  IRON  CO.  ▼.  TACONT  IRON  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  8,  1912.) 

No.  1.602. 

Sales  (S  363*) — ^Action  fob  Bbeach  of  Contbact— Questions  fob  Jubt. 

In  an  action  to  recover  the  price  of  iron  delivered  under  a  contract, 
in  which  defendant  pleaded  a  rescission  after  part  performance  and  that 
the  deUveries  thereafter  were  under  a  new  contract  at  a  reduced  price, 
the  evidence  In  support  of  such  defense  held  sufficient  to  Justify  the 
submission  of  the  issue  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  |  1064;  Dec.  Dig. 
I  363.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Action  at  law  by  the  Sloss-Sheffield  Steel  &  Iron  Company  against 
the  Ta'cony  Iron  Company.  Judgment  for  plaintiff  for  part  of  its 
claim,  and  it  brings  error.    Affirmed. 

See,  also,  188  Fed.  896,  110  C.  C.  A.  530. 

W.  H.  Ramsay  and  C.  W.  Van  Artsdalen,  both  of  Philadelphia, 
Pa.,  for  plaintiff  in  error. 
Albert  B.  Weimer,  of  Philadelphia,  Pa.,  for  defendant  in  error. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  Sloss- 
Sheffield  Steel  &  Iron  Company,  a  corporation  of  Alabama,  herein- 

■  ,i  ■ 
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after  called  the  Steel  Company,  brought  suit  against  the  Tacony  Iron 
Company,  a  corporation  of  Pennsylvania,  hereinafter  called  the  Iron 
Company,  to  recover  damages  for  breach  of  a  written  contract  be- 
tween them,  whereby  the  Steel  Company  agreed  to  sell  and  deliver, 
and  the  Iron  Company  to  buy  and  receive,  2,000  tons  of  iron  in  month- 
ly installments  of  500  tons  per  month  during  January,  February, 
March,  and  April,  1910,  at  $14  per  ton.  The  proofs  disclosed  that 
during  the  month  of  January  the  Steel  Company  shipped  but  97  tons ; 
that  a  dispute  then  arose  by  reason  of  the  Steel  Company's  broker 
demanding,  as  a  condition  of  future  shipments,  a  financial  statement 
and  an  indorsement  security  not  stipulated  for  in  the  contract  These 
being  refused  by  the  Iron  Company,  the  broker  rescinded  the  con- 
tract, stating  that  no  more  iron  would  be  shipped.  This  notification 
the  Iron  Company  then  accepted,  and  on  the  trial  claimed  it  was  a 
rescission,  that  it  was  so  treated  by  both  parties,  and  that  thereafter 
shipments  had  ceased.  On  April  10th,  however,  when  iron  had  fallen 
from  $14  to  $12  per  ton,  the  Steel  Company  began  to  ship  again,  and 
not  only  shipped  the  500  tons  called  for  by  the  contract  for  April, 
but  200  tons  additional.  On  learning  of  these  shipments,  the  Iron 
Company  notified  the  Steel  Company's  broker  that  it  would  only  ac- 
cept and  pay  for  such  shipments  at  the  current  market  rates.  To  this 
arrangement  it  was  alleged  the  broker  agreed. 

When  suit  was  brought,  the  Iron  Company  filed  an  affidavit  of  de- 
fense, setting  forth,  in  addition  to  the  above  facts,  that  the  Steel  Com- 
pany could  not  maintain  the  suit,  because  the  contract  in  question  was 
made  in  Pennsylvania,  and  the  Steel  Company  had  not  registered  as 
provided  by  statute.  Thereupon  the  Steel  Company,  in  accordance 
with  the  Pennsylvania  practice,  moved  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense.  On  hearing  this  motion  the  court  held 
the  contract  was,  so  far  as  the  pleadings  showed,  an  Alabama  one, 
and  entered  judgment  for  the  conceded  liability  of  $12  per  ton,  being 
the  current  market  price  for  the  iron  delivered.  Its  action  in  so  do- 
ing was  affirmed  by  this  court  in  an  opinion  reported  at  188  Fed.  898, 
110  C.  C.  A.  530.  On  return  of  the  mandate  the  case  went  to  trial 
for  the  balance  of  the  claim,  and  resulted  in  a  verdict  assessing  the 
Steel  Company's  damage  at  $677.27.  On  entry  of  judgment  thereon 
the  plaintiff  sued  out  this  writ,  and  assigned  for  error  the  refusal  of 
the  court  to  give  binding  instructions  to  the  jury  to  liquidate  its  dam- 
ages and  return  a  verdict  based  on  $14  per  ton  for  all  iron  accepted. 

The  correctness  of  the"  court's  action  turns  on  the  question  whether 
it  was  warranted  in  submitting  the  question  of  rescission  to  the  jury. 
The  facts  were  that,  when  the  controversy  arose  as  to  the  plaintiff's 
demand  for  a  financial  statement  and  an  indorsement  not  provided  for 
by  the  contract,  the  only  evidence  of  rescission  and  acceptance  thereof 
was  what  occurred  between  the  Iron  Company  and  Dunmick  &  Co., 
a  firm  of  brokers  who  had  negotiated  this  contract  for  the  Steel  Com- 
pany. There  being  no  express  proof  that  such  facts  were  communi- 
cated to  the  Steel  Company,  and  the  broker  having  no  authority  in 
the  premises,  it  was  contended  the  contract  continued  in  force,  and 
there  was  no  evidence  on  which  the  question  of  rescission  could  be 
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submitted.  We  cannot  accede  to  such  contention.  To  our  minds  the 
facts  were  such  that  a  jury  might  well  infer  that  the  Steel  Company 
not  only  knew  of  the  broker  rescinding  the  contract,  but  that  it  acted 
in  pursuance  and  ratification  of  such  notice.  It  was  the  plaintiff  in 
the  cause,  and  the  jury  had  the  significant  fact  before  it  that  neither 
by  the  broker  nor  its  own  officers  did  the  Steel  Company  prove  it  had 
no  notice.  Moreover,  its  subsequent  actions  were  such  as  would 
naturally  result  from  such  knowledge;  else  why  should  it  suspend 
monthly  deliveries  to  which  it  was  obligated  by  contract?  Indeed, 
it  is  inconceivable  that  the  Steel  Company  suspended  deliveries  and 
took  no  step  in  the  matter  for  about  three  months,  save  on  the  theory 
that  it  had  instructed  the  broker  to  demand  indorsed  security,  and 
when  it  was  unequivocally  refused,  and  the  contract  rescinded  by  the 
broker,  such  facts  were  communicated  by  the  broker,  and  thereafter 
the  Steel  Company  ceased  deliveries.  Its  subsequent  resumption  of 
shipments,  when  the  price  of  iron  fell,  was  also  not  without  signifi- 
cance.   The  case  was  one  for  the  jury. 

Finding  no  error  in.  the  court's  mode  of  submission,  the  judgment 
is  affirmed. 


SOHWARTZMILLER  T.  WARD-MACKEY  00. 

(Oircult  Court  of  Appeals,  Third  Circuit    July  1,  1912.) 

No.  1,612. 

filABTEB  AND   SEBVANT  (|  239*) — ^INJUBT  AT  COGWHEELS — CONTBIBUTOBY  NeG- 
XJOENCE. 

Plaintiff  was  guilty  of  contributory  negligence,  barring  recovery  for 
Injuries  received  through  his  hand  being  caught  by  cogwheels  while  he 
was  attempting  to  oil  a  machine,  where  he  undertook  to  perform  his 
work  while  the  machine  was  in  motiou,  and  by  placing  his  hand  near 
the  revolving  cogwheels;   the  danger  being  obvious. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |S  749, 
750;    Dec.  Dig.  {  239.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Action  by  A.  E.  Schwartzmiller  against  the  Ward-Mackey  Com^ 
pany.    Judgment  for  defendant,  and  plaintiflf  brings  error.    Aifirmed. 

Lawrence  B.  Cook,  of  Pittsburgh,  Pa.,  for  plaintiff  in  error. 
William  A.  Jordan,  of  Pittsburgh,  Pa.  (William  H.  McClung  and 
Thomas  D.  Chantler,  on  the  brief),  for  defendant  in  error. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

J.  B.  McPHERSON,  Circuit  Judge.  This  action  was  brought  to 
recover  damages  for  a  personal  injury  suffered  by  the  plaintiff  in  the 
effort  to  oil  a  machine  in  the  defendant's  factory.  At  the  trial  the 
defendant  asked  for  binding  instructions,  but  this  request  was  declined. 
Afterwards,  however,  and  in  accordance  with  the  Pennsylvania  act 
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of  1905,  the  court  entered  judgment  for  the  defendlant  notwithstand- 
ing the  verdict,  putting  the  decision  upon  the  single  ground  that  the 
undisputed  facts  established  the  plaintiff's  contributory  negligence. 
The  only  error  assigned  is  the  entry  of  this  judgment,  and  the  argu- 
ment is  that  the  evidence  was  conflicting,  and  therefore  required  sub- 
mission to  the  jury. 

Upon  this  point  we  have  considered  the  stenographer's  notes  with 
attention,  but  have  found  no  reason  to  disagree  with  the  conclusion 
of  the  District  Judl^e.  We  append  his  opinion,  to  which  we  can  add 
nothing  of  value  except  our  approval. 

The  judgment  is  affirmed. 

The  opinion  of  Toung,  District  Judge,  in  the  trial  court  is  as  follows: 

This  is  a  motion  for  judgment  for  defendant  non  obstante  veredicto.  Under 
the  undisputed  evidence,  the  plaintiff,  a  young  man  of  19  years  of  age,  was 
employed  to  work  about  a  bread-molding  machine  to  see  that  the  loaves  were 
properly  placed  on  the  conveyor  and  by  means  of  a  wheel  regulate  the  size 
of  the  loaf  to  be  molded.  At  the  time  of  the  accident  he  had  been  working 
for  the  defendant  about  two  years,  and  about  the  machine  where  the  accident 
happened  about  four  months.  This  machine  had  certain  cogwheels,  and  ad- 
jacent thereto  an  oil  cup  for  the  purpose  of  oiling  the  machhie.  These  were 
placed  underneath  the  revolving  drums  and  within  the  body  of  the  machine, 
and  no  one  could  come  in  contact  with  them  except  by  reaching  into  the  ma- 
chine. If  the  machinery  was  not  in  motion,  this  was  accompUshed  by  reach- 
ing down  through  the  top  of  the  machine;  if  the  machinery  was  in  motion, 
the  only  way  to  reach  the  cogwheels  was  by  getting  under  the  machine  and 
reaching  the  hand  up  to  them.  In  order  to  reach  the  oil  cup,  which  was  near 
the  cogwheels,  being  a  few  inches  above  them,  it  was  necessary  to  use  one 
of  the  two  methods ;  that  is,  either  stop  the  machine  and  reach  down  through 
it,  or  to  crawl  under  the  machine  and  reach  up  past  the  cogwheels. 

The  plaintiff  was  injured  whUe  attempting  to  unscrew  the  oU  cup  while 
the  machinery  was  in  motion.  He  placed  himself  on  his  back  under  the  ma- 
chine, reached  up  past  the  cogwheels,  and  while  in  the  act  of  unscrewing 
the  oil  cup,  his  fingers,  being  greased  from  contact  with  the  oU  cup,  slipped 
and  were  caught  in  the  cogwheels. 

The  danger  of  attempting  to  remove  the  oil  cup  while  the  machinery  was 
in  motion  and  in  the  manner  in  which  the  plaintiff  attempted  to  do  it  was 
so  obviously  dangerous,  on  a  simple  statement  of  the  undisputed  facts,  that 
plaintiff  must  be  charged  with  contributory  negligence.  To  a  person  of  his 
years  and  experience  with  the  machinery  in  question,  and  having  his  knowl- 
edge of  the  proximity  of  the  oil  cup  to  the  cogwheels,  the  danger  and  risk 
of  placing  his  hand  in  a  machine  among  the  moving  cogwheels  must  have 
been  apparent 

In  deciding  this  case  we  do  not  pass  upon  the  question  whether  or  not  the 
plaintiff  was  employed,  as  asserted  by  him  and  denied  by  the  defendant,  to 
oU  the  machinery.  Whether  or  not  he  was  so  employed,  his  conduct  was 
such  as  to  make  him  guilty  of  contributory  negligence. 

As  we  have  concluded  that  the  plaintiff's  own  negligence  contributed  to  the 
injury  which  he  suffered,  it  is  unnecessary  to  pass  upon  the  question  whether 
or  not  there  rested  upon  the  defendant,  under  section  ll  of  the  Act  of  Assem- 
bly of  Pennsylvania  of  May  2, 190Q  (P.  L.  355),  the  statutory  duty  of  guarding 
the  cogwheels  where  plaintiff  was  injured ;  they  being  placed  within  the  body 
of  the  machine.  Whether  or  not  the  duty  of  guarding  the  cogwheels  rested 
upon  the  defendant  by  reason  of  that  statute,  the  plaintiff  was  not  reUeved 
from  the  duty  of  care  on  his  part. 

It  was  said  by  Mr.  Justice  Brown  in  his  case  of  Jones  v.  American  Caramel 
Ck>.,  225  Pa.  644  [74  AU.  613]:  **While  the  sta^te  made  it  the  duty  of  the  de- 
fendant to  properly  guard  the  fan,  it  in  no  degree  relieved  the  employ^  from 
the  duty  of  care  on  his  part  For  the  consequence  of  his  contributory  negli- 
gence the  law  remained  the  same  as  if  the  act  of  1905  had  not  been  passed." 
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This  principle  we  beliere  to  be  soond,  and  to  accurately  mark  the  disttoctioa 
between  the  defense  of  assumption  of  risk  and  that  of  contributory  negli- 
gence. As  was  said  by  Judge  Sanborn  in  St  Louis  Cordage  Ck>.  t.  Miller, 
126  Fed.  496  [61  C.  O.  A.  477,  63  L.  R.  A.  651]:  ''Assumption  of  risk  and  con« 
tributory  negligence  are  distinct  and  separate  defenses.  The  former  rests  in 
contract,  and  the  latter  in  tort'*  Choctaw,  Oklahoma  &  Qolf  B.  B.  Co.  t. 
McDade^  191  U.  S.  64  [24  Sup.  Ct  24,  48  L.  Ed.  96]. 


BAETZ  V.  SCHOENLAU-KUKKUCK  TRUNK  TOP  &  VENEER  CO.  et  aLt 

(Circuit  Court  of  Appeals^  Eighth  CircolL    May  27,  1912.) 

No.  8,684. 

Patkntb  (I  828*) — ^AimciPATioir— Feed  Mboranism  it)B  Dbtino  Afpasatus. 
The  Baetz  patent.  No.  835,843,  for  a  feed  mechanism  for  drying  ap- 
paratus for  drying  veneer,  lumber,  etc.,  is  Toid  for  anticipation  in  the 
prior  art 

Sanborn,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri. 

Suit  in  equity  by  Henry  Baetz  against  the  Schoenlau-Kukkuck 
Trunk  Top  &  Veneer  Company  and  Frederick  Kukkuck,  Decree  for 
defendants,  and  complainant  appeals.    Affirmed. 

Emil  Starek,  for  appellant. 

Charles  Howson  (Howson  &  Howson  and  F.  R,  Cornwall,  on  the 
brief),  for  appellees. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  WM.  H. 
MUNGER,  District  Judge. 

WM.  H.  MUNGER,  District  Judge.  This  action  was  brought  by 
complainant  for  the  alleged  infringement  of  letters  patent  No.  835,- 
843,  granted  to  complainant  of  date  November  13,  1906,  for  an  im- 
provement in  feed  mechanism  for  drying  apparatus.  The  bill  prayed 
for  the  usual  relief  by  injunction,  damages,  and  accounting.  Issues 
were  joined,  and  a  decree  entered,  dismissing  the  complainant's  bill 
for  want  of  equity.  Complainant  has  appealed.  Two  questions  are 
presented  by  the  issues : 

(1)  Is  complainant's  patent  void  for  want  of  novelty? 

(2)  Is  defendants'  machine  an  infringement  of  complainant's? 
While  in  plaintiff's  patent  six  claims  are  presented,  the  fourth  and 

fifth  relate  chiefly  to  a  hot  air  chamber,  and  were  abandoned  by  the 
complainant  upon  the  argument. 

In  determining  the  validity  of  complainant's  patent,  it  becomes  first 
necessary  to  determine  what  was  covered  by  the  claims  upon  which 
the  action  is  based.    The  claims  are  as  follows : 

**h  A  feed  mechanism  comprising  a  pair  of  Juxtaposed  conveyers,  and  hav- 
ing transverse  rib  formations  between  which  the  articles  may  be  confined, 
substantially  as  set  forth. 

•For  oUiar  caiM  ■••  lame  topic  A  4  kumbkr  In  Dec.  A  Am.  Dlgi.  1907  to  dat«b  ^  Rep'r  Indexes 
t  Rehearing  denied  October  18,  ISia. 
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''2.  A  feed  mechanism  comprising  a  pair  of  jnztaposed  endless  conveyers 
luLTlng  a  series  of  transverse  ribs  or  bars  spaced  suitable  distances  apart, 
tlie  material  treated  being  inserted  between  the  adjacent  laps  of  the  convey- 
ers and  held  between  the  aforesaid  transverse  formations,  substantially  as 
set  forth. 

"3.  A  feed  mechanism  comprising  a  pair  of  Jnztaposed  endless  conveyers 
having  a  series  of  transverse  rib  or  bar  formations  curved  in  cross-section, 
whereby  the  articles  inserted  between  the  adjacent  laps  are  held  in  position 
substantially  along  lines  of  contact,  substantially  as  set  forth." 

**^  A  feed  mechanism  comprising  a  pair  of  endless  conveyers  in  juxtaposed 
relation,  and  having  transversely-disposed  rods  or  slats  on  tiieir  adjacent  laps 
between  which  the  articles  are  gripped,  and  held  against  warping,  substan- 
tially as  set  forth." 

The  invention  is  described  in  the  specification  substantially  as  fol- 
lows: The  present  invention  may  be  installed  in  any  dryer  wherein 
veneer,  lumber,  or  sheets  of  any  description  whatsoever  are  treated, 
the  object  of  the  invention  being  to  so  confine  the  pieces  in  their 
passage  through  the  drying  air  current  that,  while  they  are  free  to 
shrink,  the  tendency  to  warp  is  reduced  to  a  minimum,  and  in  the 
majority  of  cases  disappears  altogether.  This  insures  a  substantially 
uniform  product,  the  shape  of  Ae  dried  piece  conforming  subst^- 
tially  to  what  it  was  before  the  drying  operation,  and  hence  mininiiz- 
ing  the  waste  incidental  to  such  operations.  The  feed  mechanism 
herein,  though  eminently  adapted  for  the  feeding  of  lumber,  is  appli- 
cable to  any  material  which  has  a  tendency  to  behave  similarly  under 
the  same  circumstances. 

In  passing  through  the  heating  compartment,  around  each  cham- 
ber or  header  is  an  endless  conveyer,  the  adjacent  laps  of  the  con- 
veyers traveling  jointly  in  the  space  between  the  chambers,  and  form- 
ing a  feed  mechanism  for  the  lumber  to  be  dried.  The  lumber  is 
fed  to  this  feed  mechanism  through  the  open  front  of  the  casing. 
Each  conveyer  is  of  the  roller-link  variety,  the  rollers  of  the  upper 
lap  of  the  lower  conveyer  traveling  in  a  track  or  channel,  disposed 
above  the  header;  the  lower  lap  of  the  chain  being  allowed  to  sag. 
The  chains  of  each  conveyer  are  connected  by  a  series  of  transverse 
bars  or  strips,  substantially  semicircular  in  cross-section;  the  curved 
portions  being  presented  outwardly.  These  are  spaced  about  three 
or  four  inches  apart,  making  collectively  a  conveyer-belt  whose  sup- 
porting surface  is  composed  of  a  series  of  transverse  ribs,  bars,  or 
slats.  As  the  lumber  pieces  are  fed  between  the  adjacent  laps  of 
these  belts,  the  pieces  are  gripped  and  held  between  the  opposing 
members  of  each  pair  of  slats,  and,  since  the  surfaces  of  the  latter 
are  rounded,  they  contact  with  the  lumber,  substantially  along  single 
lines  or  very  reduced  surfaces,  thus  permitting  the  exposure  of  a 
maximum  surface  of  the  lumber  to  the  hot-air  currents  traversing  the 
space  between  the  headers  and  permitting  the  hot  air  to  freely  cir- 
culate arotmd  the  material  treated.  Each  piece  of  lumber  or  veneet 
being  thus  confined  between  a  series  of  slats  or  bars  is  prevented 
from  bending  or  warping  during  Ae  drying  process,  and  hence,  when 
finally  removed  from  the  dryer,  the  piece  has  undergone  little  or  no 
change  in  shape,  save  the  small  per  cent  in  shrinkage  incident  to  all 
drying  operations. 
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We  thus  find  that  the  characteristics  of  complainant's  feed  mechan- 
ism, specified  in  the  claims  above  quoted,  are  a  pair  of  juxtaposed 
conveyers,  which  carry  the  material  to  be  dried  between  them,  con- 
fining and  holding  the  material;  that  these  conveyers  have  trans- 
versely extended  ribs  or  slats  for  holding  and  confining  the  articles 
conveyed  therein  for  the  purpose  of  drying.  These  conveyers  are  end- 
less, and  the  outer  surface  of  the  transverse  ribs  or  slats  are  curved 
in  cross-sections,  so  that  the  area  of  contact  between  them  and  the 
articles  to  be  fed  is  limited.  The  articles  are  so  gripped  between  the 
conveyers  that  they  are  held  against  warping,  and  the  gripping  is 
not  to  be  so  strong  as  to  prevent  shrinkage.  It  is  apparent  from  the 
description  of  the  mechanism  that  the  pieces  are  gripped  between  the 
upper  lap  of  the  lower  conveyer,  which  is  kept  rigidly  horizontal 
by  reason  of  the  track  in  which  it  runs,  and  the  weight  caused  by 
the  sag  of  the  lower  lap  of  the  upper  conveyer.  The  sag,  it  is  ap- 
parent, must  be  adjusted  according  to  the  thickness  of  the  material 
sought  to  be  dried,  for,  if  the  sag  in  the  lower  lap  of  the  upper 
conveyer  should  rest  too  heavily  upon  the  material,  it  would  prevent 
slirinkage  without  splitting.  No  means  is  pointed  out  for  changing 
the  weight  of  the  sag  of  the  lower  lap  of  the  upper  conveyer  to  cor- 
respond with  the  difference  in  thickness  of  material  fed  into  it.  This 
is  left  to  be  supplied,  which  an  ordinary  mechanic  would,  doubtless, 
do  by  shortening  or  lengthening  the  conveyer  so  as  to  reduce  or  in- 
crease the  amount  of  slack  that  should  be  necessary  for  the  drying 
material. 

It  is  claimed  on  behalf  of  defendant  that  complainant's  patent  is 
void,  every  essential  element  having  been  anticipated  in  prior  pat- 
ents and  in  a  dryer  known  as  "Miller's  Dryer,"  which  was  manu- 
factured and  used  some  years  prior  to  complainant's  invention.  Nu- 
merous prior  patents  were  introduced  in  evidence,  but  an  analysis  of 
two  or  three  of  them  will  be  sufficient  for  the  disposition  of  the  case. 

Patent  No.  354,798,  dated  December  21,  1886,  to  John  H.  Lori- 
mer,  was  an  improvement  in  dr3dng  processes.  In  his  specifications 
he  described  his  invention,  substantially,  as  an  improved  process  for 
treating  textile  fabrics  or  materials,  such  as  wool,  cotton,  rags,  paper 
pulp,  etc.,  by  causing  them  to  pass  back  and  forth  through  a  cham- 
ber by  means  of  endless  aprons,  through  which  material  hot  air  cur- 
rents were  caused  to  pass.  Two  endless  aprons  between  which  the 
wool  or  cotton  to  be  dried  is  held  and  conveyed  through  the  dryer 
or  hot  air  chamber  may  be  formed  of  link  chains,  with  slats  between, 
or  webbing,  netting,  or  a  combination  of  any  two  or  more  of  these 
may  be  used ;  the  particular  construction  of  these  endless  conveyers 
or  aprons  being  immaterial  to  my  invention.  These  aprons  lie  close 
upon  each  other  in  passing  through  the  heating  or  drying  chamber; 
the  material  being  fed  in  one  end  between  the  endless  aprons. 

In  letters  patent  No.  445,226,  dated  January  27,  1891,  to  John 
H.  Lorimer,  for  a  drying  machine,  he  described  his  apparatus  as  a 
closed  chamber  through  which  endless  aprons  or  perforated  or  slat- 
ted work  are  caused  to  pass,  and  preferably  glided  back  and  forth 
within  the  compartments,  and  brought  to  the  outside,  so  that  the 
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materials  may  be  laid  upon  the  slatted  work  or  apron  at  a  point  out- 
side of  the  closed  chamber,  and  then  be  conveyed  through  tbe  closed 
chamber,  and  when  dried  passed  out  of  the  same  again  for  delivery. 
These  aprons  are  preferably  formed  of  two  sprocket  chains,  between 
which  are  metallic  slats,  so  as  to  form  a  good  support  for  the  ma- 
terial, and  at  the  same  time  permit  the  free  passage  of  air  or  gases 
through  it.  It  is  quite  evident  that  the  aprons  might  be  made  of 
wire  and  cords,  and, 'in  fact,  might  be  made  in  any  suitable  manner,, 
so  as  to  form  open  work,  though  I  prefer  to  form  them  as  first  de- 
scribed. 

In  these  L6rimer  patents,  ^t  have  endless  aprons  or  conveyers, 
whose  juxtaposed  co-operating  runs  confine,  hold,  and  carry  the  ma- 
terial to  be  dried  through  the  dryer  or  hot  air  chamber.  The  aprons 
or  conveyers  may  be  formed  with  link  chains  with  slats  between  or 
webbing,  netting,  or  a  combination  of  any  two  or  more  of  them.  As 
shown  in  the  Lorimer  drawings,  these  slatted  conveyers  extend  cross- 
wise. 

There  was  introduced  in  evidence  a  model  of  what  is  designated 
as  the  "Miller  dryer."  Though  not  patented,  it  was  constructed  for 
Henry  W.  Miller,  of  Philadelphia,  and  was  operated  by  Henry  W. 
Miller  &  Sons  from  188St  "^til  the  end  of  1894,  after  which  it  was 
operated  by  H.  W.  Johns  Manufacturing  Company  until  about  1901. 
This  dryer  was  chiefly  used  for  drying  sheets  of  hair  or  sheets  of 
asbestos,  although  the  evidence  shows  that  it  has  been  successfully 
demonstrated  as  practical  for  drying  veneer.  The  Miller  dryer  con- 
sisted of  a  drying  chamber  with  carrying  aprons  or  conveyers  of  link 
belting  or  chain  belting  with  ribs  across.  The  material  to  be  dried 
was  carried  between  two  conveyers  placed  in  juxtaposed  position; 
the  upper  run  of  the  conveyers  being  supported  on  tracks,  the  lower 
run  sagging  down.  The  material  to  be  dried  was  placed  on  the  up- 
per run  of  the  lower  conveyer  and  was  held  in  place  by  the  sag  of 
the  lower  run  of  the  upper  conveyer,  the  lower  run  of  the  upper  con- 
veyer traveling  in  the  same  direction  as  the  upper  run  of  the  lower  con- 
veyer. These  conveyers  consisted  of  a  pair  of  chains  and  transverse 
ribs  or  slats,  extending  trai^sversely  andl  connecting  the  two  chains; 
each  transverse  rib  or  slat  being  curved  so  as  to  present  a  curved  face 
to  the  material  conveyed.  Thus  the  area  of  contact  was  minimized, 
the  weight  of  the  lower  run  of  the  upper  conveyer  resting  upon  the 
material,  holding  and  gripping  it  against  warping,  if  the  tendency  of 
the  material  while  drying  was  to  warp.  This  dryer  had  all  of  the 
essential  elements  embraced  within  the  claims  of  complainant's  pat- 
ent, which  are  involved  in  this  controversy. 

We  are  clearly  of  the  opinion  that  every  essential  element  of  the 
claims  of  complainant's  patent  was  anticipated  in  the  prior  art,  and 
that  such  patent  is  void  for  lack  of  novelty. 

The  evidence  established  the  fact  that  defendants'  machine  con- 
tains all  the  elements  of  complainant's  patent,  except  that  defendants' 
machine  is  so  constructed  that  the  sprocket  wheels,  carrying  the  con- 
veyers, are  so  adjusted  that  the  space  between  the  lower  lap  of  the 
upper  conveyer  and  the  upper  lap  of  the  lower  conveyer  may  be  in- 
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creased  or  diminished  as  may  be  required  by  the  thickness  of  the'ma- 
terial  to  be  dried.  Whether  this  difference  in  construction  avoids  in- 
fringement we  need  not  decide,  as  we  hold  complainant's  patent  to 
be  void  for  lack  of  novelty;  and  the  decree  of  the  circuit  court  is 
affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  The  evidence  fails  to  con- 
vince me  that  the  Miller  dryer  was  conceived  and  brought  into  prac- 
tical use  before  the  invention  secured  by  the  patent  in  suit  and  the 
inventions  described  in  the  other  patents  that  are  claimed  to  anticipate 
relate  to  a  different  art  and  would  not  have  been  effectual  to  accom- 
plish the  purpose  of  the  patent  in  suit.  For  these  reasons,  I  am 
unable  to  concur  in  the  opinion  and  decree  of  the  court 


BYRON  JACKSON  IRON  WORKS  v.  UNITED  IRON  WORKS. 

(Circuit  Court,  N.  D.  CaUfonda.     October  16,  1911.    On  Petition  for 
Rehearing,  April  29,  1912.) 

1.  Patents    (|   828*) — ^Validity   and   lNPRiNGiaacNTi>-<3ouNT«RBAi«ANCB   fob 

Centbifuoal  Pumps. 

The  Jackson  patent,  No.  666,869,  for  a  counterbalance  for  centrifugal 
pumps,  covering  a  combination  which  includes  a  variable  controlled  pres- 
sure chamber  regulated  by  a  plug,  and  No.  729,870,  for  an  improvement 
on  the  same,  were  not  anticipated,  and  disclose  invention;  also  held 
infringed. 

2.  EQxnTY  (§  392*) — ^Reheabing — ^Time  fob  Fiijno  Petition. 

The  provision  of  equity  rule  88  (29  Sup.  Ct  zxzvU)  that  no  rehearing 
shall  be  granted  after  the  term  at  which  the  final  decree  of  the  court 
shall  have  been  entered  and  recorded  if  an  appeal  lies  to  the  Supreme 
Court,  but,  if  no  api)eal  lies,  the  petition  may  be  admitted  at  any  time 
before  the  end  of  the  next  term  in  the  discretion  of  the  court,  has  be- 
come inapplicable  since  the  passage  of  Act  March  3,  1891,  c  517,  §§  5,  6, 
26  Stat  827,  828  (U.  S.  Comp.  St  1901,  p.  549),  establishing  the  Circuit 
Courts  of  Appeals  by  which  an  appeal  is  given  in  all  equity  causes,  and 
the  court  now  has  power  to  entertain  a  petition  for  rehearing  only  dur- 
ing the  term  at  which  the  decree  was  entered. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  if  884-861;  Dec. 
Dig.  I  892.*] 

In  Equity.'  Suit  by  the  Byron  Jackson  Iron  Works  against  the 
United  Ir<Mi  Works.  On  final  hearing  and  petition  for  rehearing. 
Decree  for  complainant,  and  petition  for  rehearing  dismissed. 

Chas.  E.  Townsend,  for  complainant. 

Wm.  F.  Booth  and  N.  A.  Acker,  for  respondent. 

VAN  FLEET,  District  Judge  (orally).  [1]  This  is  a  suit  for  the 
infringement  of  two  certain  patents  numbered,  respectively,  666,869 
and  729,870,  owned  by  the  complainant.  I  have  reached  the  con- 
clusion from  my  examination  of  the  case  that  the  decree  must  go  in 
favor  of  the  complainant,  and  I  will  state  my  reasons  briefly,  but  in 

•For  other  casM  see  ume  topic  A  |  mxtmbsb  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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such  way  that  perhaps  counsel  who  are  interested  will  be  able  to  ap« 
preciate  them. 

The  patents  involved  cover  a  device  for  an  end-thrust  counterbal- 
ance for  centrifugal  pumps;  the  first  covering  a  combination  which 
includes  a  variable  controlled  pressure  diamber  regulated  by  a  plug, 
and  the  second  being  merely  an  improvement  upon  that  by  making 
this  plug  a  movable  one  so  as  to  meet  the  necessities  which  I  shall 
suggest  in  the  way  of  equalizing  pressure. 

It  appears  that  in  this  art  the  hydraulic  pressure  is  of  a  variable 
character,  and,  in  practice,  this  pressure  must  be  controlled  in  such 
a  way  as  to  hold  the  runner  or  impeller  of  the  pump  in  as  nearly  a 
state  of  equilibrium  with  reference  to  its  casing  as  is  possible  in 
order  to  successfully  operate  those  devices.  In  the  art  of  centrifugal 
pumps,  such  as  these — ^they  involve  devices  for  vertical  pumps — 
there  is  an  impeller  or  runner  inclosed  in  a  casing  that  is  sunk  in 
the  well.  The  runner  is  upon  a  shaft  which  reaches  from  the  sur- 
face, and  is  propelled  by  any  appropriate  method  of  propulsion— either 
a  gas  engine  or  electricity  or  other  appropriate  means — ^and  the  condi- 
tions are  such  that  it  seems  to  be  absolutely  essential  to  the  success- 
ful operation  of'  such  a  device  that  the  runner  must  be  kept  free 
from  any  fixed  metal  bearings  in  order  to  avoid  destructive  friction. 

In  the  practice  of  the  art,  as  I  have  suggested,  there  are  ty^o  dif- 
ferent sources  of  hydraulic- pressure.  In  the  first  place,  the  weight 
of  the  implements  themselves,  the  shaft  and  the  runn£r,  is  such  as 
to  give  a  tendency  to  and  induce  a  downward  thrust  of  the  parts,  and 
this  is  accentuated  as  well  by  the  intake  or  suction  pressure  upon  the 
upper  side  of  the  runner  from  whence  the  water  is  received  from  the 
yoke.  The  tendency  of  this  pressure  is  to  induce  the  runner,  which 
is  arranged  in  the  casing  and  the  running  joints  of  which  provide  a  cer- 
tain lateral  movement,  to  approach,  in  accordance  with  the  preponder- 
ance of  the  pressure,  to  one  side  of  the  casing  or  the  other.  Now,  if  it 
approaches  too  closely  to  either  side,  it  causes  what  is  termedl  in  the  art 
"skin  friction"  or  "jet  action,"  which  is  detrimental  to,  if  not  destruc- 
tive to,  the  successful  operation  of  the  pump.  The  purpose  of  the  de- 
vices embraced  in  these  patents  is  to  so  control  that  pressure  as  to 
bring  abo)it  an  action  of  the  runner  which  will  hold  it  in  equilibrium 
with  reference  to  its  casing.  There  are  two  opposite  pressures ;  the 
first  being  that  which  I  have  indicated,  and  the  second  being  the  pres- 
sure of  the  head  pumped  against.  The  pressure  of  the  head  pumped 
against  works  down  through  this  running  joint,  the  lower  joint,  and  in- 
to an  air  chamber  underneath  the  runner,  and  the  tendency  of  that  is 
to  uplift  and  to  cause  an  upward  thrust  of  the  runner ;  that  is,  to  throw 
the  runner  up  toward  the  upper  side  of  the  casing,  whereas  the  op- 
posite pressure  is  to  throw  it  down  against  the  bottom  of  the  cas- 
ing. In  the  devices  as  they  had  existed  prior  to  the  ones  involved, 
while  there  were  pressure  chambers  consisting  of  the  interior  of  the 
runner  on  the  upper  or  intake  or  suction  side  and  also  in  the  space  un- 
derneath the  runner  and  between  it  and  its  casing,  those  chambers 
were  largely,  although  not  entirely,  uncontrolled,  the  system  of  ports 
giving  communication  between  the  air  chamber  underneath  the  run- 
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ner  and  opening  into  the  interior  of  the  runner,  which  would  relieve 
an  undue  pressure  arising  in  the  air  chamber  underneath  the  run- 
ner, but  it  was  not  controlled  so  that  it  would  maintain  a  state  of 
equilibrium  under  all  conditions. 

'  The  patent  which  is  allied  in  the  answer  as  an  anticipation  or  as 
having  an  invalidating  effect  upon  those  involved  here  is  the  patent 
that  was  issued  to  one  of  the  Jacksons  in  1890,  some  10  or  11  years 
before  the  first  of  the  present  patents  was  issued.  That  device  was 
of  the  character  I  have  indicated.  It  did  have  a  pressure  chamber 
underneath  the  runner  which  the  experts  on  the  two  sides  differ 
about.  One  calls  it  a  vacuum  chamber,  and  the  other  calls  it  a  pres- 
sure chamber.  I  do  not  care  which  it  is,  as  in  my  judgment  it  is 
not  material.  The  material  thing  to  my  mind  is  that  it  was  an  un- 
controlled pressure  chamber,  and  did  not  meet  the  requirements  of 
the  varying  conditions  that  arise  in  centrifugal  pumping.  That  de- 
vice, as  it  appears  from  the  evidence,  was  in  its  nature  a  figured  bal- 
ance pump;  that  is,  knowing  the  conditions  that  would  have  to  be 
met,  the  machine  or  pump  would  be  built  with  reference  to  those 
precise  conditions,  and  within  a  variation  of  40  or  50  feet  in  the  level 
of  water  it  would  work  fairly  well,  but  it  was  found  to  be  entirely  in- 
adequate to  meet  the  conditions  which  were  brought  about  by  the 
necessities  of  deep  well  pumping;  that  is,  going  from  150  to  450  or 
500  feet. 

The  first  device  in  suit,  which  I  have  mentioned,  provides  what 
appears  to  be  essentially  a  pressure  chamber  under  the  foot  of  the 
runner,  a  central  opening  or  port  from  that  chamber  into  the  interior 
of  the  runner,  and  this  port  is  controlled  by  a  plug  fixed'  to  the  bot- 
tom of  the  casing  in  such  manner  that,  when  the  upward  thrust  of 
the  runner  from  the  pressure  of  the  head  pumped  against  is  such 
as  to  throw  the  runner  up  a  certain  distance,  this  plug  is  withdrawn 
from  the  port,  and  thereby  the  excess  pressure  is  enabled  to  escape 
through  this  port  into  the  interior  of  the  runner,  and  thereby  equalize 
the  pressure  so  that,  immediately  sufficient  pressure  has  escaped,  the 
runner  falls  back,  the  plug  re-enters  the  port,  and  it  is  thereby  main- 
tained in  equilibrium  in  the  casing. 

The  second  patent — both  are  alleged  to  be  infringed!  by  tjie  device 
of  the  defendant — simply  provides  a  method  of  making  this  plug 
movable  by  set  screws  instead  of  being  rigidly  fastened  to  the  bot- 
tom of  the  casing.  It  is  so  adjusted  that  it  may  be  moved  by  the 
set  screws  and  thereby  the  equilibrium  of  the  runner  or  impeller  can 
be  arbitrarily  changed  to  suit  any  conditions  that  arise  in  practicing 
the  art.  And  it  has  been  found  that  this  device  has  met  the  require- 
ments of  the  art  in  the  particulars  that  I  have  indicated  in  so  regu- 
lating the  two  opposing  pressures  that  the  runner  is  maintained  in 
its  most  favorable  position  in  the  interior  of  the  casing  to  best  accom- 
plish the  purpose  for  which  it  was  designed. 

The  defenses  are  want  of  invention  and  want  of  infringement* 
The  defendant  does  not  rely  strictly  upon  the  defense  of  anticipation, 
because  it  is  conceded  by  counsel  that  the  claims  of  the  patents  in- 
volved cannot  be  read  upon  the  prior  art;  but  the  defense  really  is 
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that  the  state  of  the  prior  art  was  such  as  to  preclude  invention.  In 
Other  words,  the  claim  is  that  the  changes  from  the  prior  art  found  in 
these  devices  are  simply  such  as  would  suggest  themselves  to  any 
mechanic  skilled  in  the  art ;  and  that,  therefore,  the  patents  are  void 
for  want  of  invention.  I  am  entirely  unable  to  agr^e  with  this  view. 
As  I  have  indicated,  I  think  that  this  element  of  a  variable  pressure 
chamber  controlled  by  this  plug  is  something  that  was  not  found  in 
substance  or  in  effect  in  the  prior  art.  The  expert  for  the  defendant 
claims  that  the  same  principle  operated  precisely  under  the  Jackson 
patent  of  1890,  by  reason  of  the  fact,  as  he  claims,  that  as  the  run- 
ner approached  the  bottom  of  the  casing  there  was  a  throttling  action 
upon  the  ports,  which  are  found  in  that  device,  between  the  hub  of 
the  runner  and  the  bottom  or  under  side  of  the  casing,  and  that  this 
brought  about  the  same  adjusting  result  in  the  way  of  equalizing  the 
pressure  as  the  present  device.  But  the  evidence  to  my  mind  is 
entirely  against  that  theory  proving  true  in  practice.  The  evidence 
shows  that  in  that  device — which,  as  I  say,  is  designated  by  the  wit- 
nesses as  a  device  based  upon  a  figured  balance — when  the  runner 
would  approach  too  closely  to  the  bottom  of  the  casing  it  would 
set  up  tfiis  skin  friction  and  thereby  cause  such  intense  retardlation 
as  to  necessitate  frequently  the  stopping  of  the  pump  and  adjusting 
the  position  of  the  runner  by  hand.  And  in  that  device  the  pressure 
had  to  be  taken  care  of  by  thrust  collars.  The  devices  in  suit  are 
entirely  relieved  from  that  necessity.  The  pressure  is  controlled  au- 
tomatically through  the  fact  that,  when  it  becomes  too  great  in  either 
direction,  it  is  adjusted  by  the  automatic  action  of  this  central  port 
coacting  with  this  plug,  as  I  have  indicated. 

It  is  claimed  that  the  second  device,  that  which  simply  changes  the 
rigid  or  fixed  plug  into  a  movable  plug,  is  clearly  invalid  because 
it  was  merely  an  advance  or  improvement  in  the  nature  of  a  me- 
chanical change.  But  I  think  it  involves  very  much  more  than  that. 
The  evidence  discloses  that  that  change  has  brought  about,  with 
reference  to  the  device  of  the  first  patent  involved,  a  very  decided 
degree  of  greater  efiiciency;  and,  moreover,  it  has  done  away  with 
the  necessity  for  the  making  of  diflferent  sized  pumps  for  different 
conditions;  it  being  so  devised  as  to  adjust  this  variable  pressure 
at  whatever  depth  the  pump  may  have  to  be  placed,  thus  eliminating 
the  necessity  of  •  building  a  pump  with  reference  to  the  particular 
necessities  presenting  themselves,  and  has  thereby  relieved  the  art 
of  the  necessity  of  different  sizes  of  parts  such  as  were  necessitated  by 
the  device  which  is  first  counted  upon.  And  I  am  satisfied  that 
that  later  device,  as  well  as  the  first  one,  exhibits  the  employment 
of  the  inventive  faculty,  and  that  the  defense  of  want  of  invention 
cannot  therefore  be  sustained. 

The  defense  of  want  of  infringement  is  based  upon  the  claim  that 
the  state  of  the  art  was  such  that  the  claims  of  those  patents  must 
be  restricted  to  the  precise  form  of  device  which  is  described  in  those 
patents,  and  that  they  are  not  entitled  to  the  doctrine  of  equivalents 
to  an  extent  which  would  result  in  making  the  device  of  the  defendant 
an  infringing  one.    I  am  unable  to  agree  with  this  view.    The  de-- 
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fendant's  device,  while  structurally  different  in  some  respects,  the 
port  being  constructed  in  a  somewhat  different  manner,  nevertheless 
works,  and  I  think  that  it  is  practically  conceded  in  the  argument  of 
counsel  for  the  defendant  that  it  works  upon  precisely  the  same 
principle. 

Holding  as  I  do  that  the  invention  involved  in  the  two  patents  sued 
upon  is  of  that  substantial  nature  which  entitles  it  to  the  benefit  of 
the  doctrine  of  equivalents,  I  am  very  clearly  of  the  opinion  that  the 
defendant's  device  is  an  infringement  upon  those  devices,  and  that, 
therefore,  as  I  have  suggested,  a  decree  must  go  in  favor  of  the 
complainant  for  an  injunction  as  sought  in  the  bill,  andl  for  such  other 
relief  as  is  therein  prayed. 

On  Petition  for  Rehearing. 

Charles  E.  Townsend,  for  plaintiff. 
Miller  &  White,  for  defendant. 

VAN  FLEET,  District  Judge  (orally).  [2]  In  the  case  of  the  By- 
ron Jackson  Iron  Works  v.  United  Iron  Works  an  application  for 
rehearing  has  been  filed.  It  appears  that  the  application  was  -filed 
at  the  term  subsequent  to  the  term  at  which  the  decree  was  entered, 
and  a  motion  has  been  made  to  dismiss  the  petition  upon  the  ground 
that  it  comes  too  late.  The  petition  for  rehearing  is  filed  under  equity 
rule  88  (29  Sup.  Ct.  xxxvii),  which  provides: 

"Every  petition  for  a  rehearing  shall  contain  the  special  matter  or  cause 
on  which  such  rehearing  is  applied  for,  shall  be  signed  by  counsel,  and  the 
facts  therein  stated,  if  not  apparent  on  the  record,  shall  be  verified  by  the 
oath  of  the  party  or  by  some  other  person.  No  hearing  shall  be  granted  after 
the  term  at  which  the  final  decree  of  the  court  shall  have  been  entered  and 
recorded,  if  an  appeal  lies  to  the  Supreme  Court.  But  if  no  appeal  lies,  the 
petition  may  be  admitted  at  any  time  before  the  end  of  the  next  term  of  the 
court,  in  the  discretion  of  the  court" 

It  is  contendedl  on  behalf  of  the  moving  party  that  the  case  is  one 
which  falls  within  the  terms  of  this  rule  making  it  essential  that  the 
petition  be  filed  within  the  term  at  which  the  decree  was  entered. 
The  decree  was  one  in  a  patent  case  determining  all  the  substantive 
questions  of  right  litigated  between  the  parties,  and  directing  that 
a  reference  be  had  to  the  master  for  the  purpose  of  stating  an  ac- 
count. Such  a  decree  I  find  under  the  authorities  to  be  essentially 
a  final  decree;  in  other  words,  it  is  one  where  in  order  to  preserve 
their  rights  the  losing  party  is  compelledl  to  appeal,  and,  as  an  ap- 
peal is  afforded  under  the  law,  it  is  in  its  nature  a  final  decree.  In 
other  words,  the  mere  fact  that  there  remains  the  formal  matter  of 
the  necessity  of  an  accounting  does  not  take  it  out  of  the  category  of 
a  final  decree  in  the  contemplation  of  the  law;  the  essential  rights 
of  the  parties  being  all  determined  by  the  decree.  But,  conceding  this, 
counsel  for  the  petitioner  claim  that  the  case  falls  within  the  last 
provision  of  equity  rule  88,  which  I  have  just  read ;  that  is  that  no 
hearing  shall  be  granted  after  the  term  at  which  the  final  decree  shall  ^ 
have  been  entered  and  recordied,  "if  an  appeal  lies  to  the  Supreme ' 
Court,"  but  that,  if  no  appeal  lies,  the  petition  may  be  entered  at  any 
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time  before  the  end  of  the  next  term  in  the  discretion  of  the  court.  I 
am  satisfied  fr<Hn'my  examination  of  this  question  that  that  provision 
of  rule  88  has  become  inapplicable.  That  rule  has  been  in  existence 
for  a  great  many  years,  and  was  in  existence  long  prior  to  the  change 
in  the  judicial  system  which  established  the  United  States  Circuit 
Courts  of  Appeals,  under  which  act  an  appeal  is  given  in  all  causes 
in  equity  to  the  Circuit  Court  of  Appeals.  I  am  of  opinion,  as  stated 
by  Judge  Shiras  in  his  very  excellant  treatise  on  Equity  Practice  in 
the  Federal  Courts,  and  by  other  writers  on  the  subject  as  well,  that 
since  the  Court  of  Appeals  Act  was  passed  that  provision  of  the  rule 
giving  the  privilege  of  filing  a  petition  for  rehearing  after  the  expira- 
tion of  the  term  at  which  it  was  entered  has  become  inapplicable ;  that 
is,  all  cases  are  now  within  the  category  contemplated  by  the  rule  that, 
where  there  is  the  right  of  appeal,  the  petition  for  rehearing  must  be 
filed  at  the  term  at  which  the  decree  is  entered!  in  order  to  keep  alive 
the  power  of  the  court  to  review  it,  otherwise  the  court  loses  jurisdic- 
tion. 

I  am  satisfied,  therefore,  that,  so  far  as  the  questions  involved  depend 
upon  the  construction  of  the  rights  of  the  parties  arising  under  equity 
rule  88,  the  petition  comes  too  late.  I  may  add,  further,  that  so  far 
as  the  petition  is  one  addressed  to  the  discretion  of  the  court  the 
showing  is  not  such  as  to  induce  a  favorable  view  as  to  the  diligence 
used  in  making  the  application.  I  am  therefore  of  opinion  that  in 
both  views  the  motion  to  dismiss  the  petition  must  be  granted,  and 
that  will  be  the  order. 


AMERICAN  STKEL  FOUNDRIES  et  aL  v.  SCULMN-GALLAGHER 
IRON  &  STEEL  GO. 

(Circuit  Court  of  Appeals,  Eighth  Circait    May  15,  1912.) 

No.  3,675. 

Patents  (|  09*) — VAUDitr — Gab  Tbuck — ^Descbiftion. 

The  Hardie  patent,  No.  569,044,  for  a  metallic  car  truck,  is  void  be- 
cause the  only  feature  daimed  to  possess  patentable  novelty  was  not 
presented  in  the  application,  but,  so  far  as  such  application  is  concerned, 
is  wholly  without  use  or  function. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  |l  13&-135,  137- 
189;  Dec.  Dig.  I  99.«] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri. 

Suit  in  equity  by  the  American  Steel  Foundries  and  the  J.  S.  An- 
drews Company  against  the  ScuUin-Gallagher  Iron  &  Steel  Company. 
Decree  for  defendant,  and  complainants  appeal.    AfHrmed. 

Charles  C.  Linthicum  (Linthicum,  Belt  &  Fuller  and  George  P.  Haid, 
on  the  brief),  for  appellants. 

George  L.  Wilkinson  (Thomas  F.  Sheridan  and  Robert  &  Robert, 
on  the  brief),  for  appellee. 

Before  SANBORN,  ADAMS,  and  CARLA-ND,  Circuit  Judges. 

•For  other  eUOT  mo  Mine  topio  *  i  mxtmbbb  in  Doo.  ft  Am.  Diss.  1M7  to  dAt^  A  Rop'r  IndiXM 
i97F.--4 
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GARLAND,  Circuit  Judgre.  Appellants  Wed  their  bill  in  the  Circuit 
Court  against  appellee  for  infringement  of  the  Hardie  patent,  No.  569,- 
044,  for  improvement  in  metallic  car  trucks.  On  final  hearing  the  bill 
was  dismissed,  and  this  appeal  is  from  that  decree. 

Figure  1  of  the  patent  drawing  is  as  follows : 


Claims  2,  3,  and  6  of  the  patent  are  sued  on  and  read  as  follows : 

"2.  A  car  struck,  comprising  two  tnick-arches  rigidly  connected  with  each 
other,  each  truck-arch  having  a  transverse  opening,  the  upper  portion  of 
which  iB  contracted,  a  truck-bolster  fitted  in  the  upper  portion  of  said  open- 
ings, and  springs  seated  in  the  openings  and  below  the  truck-bolster  and 
respectively  bearing  against  the  truck-bolster,  substantially  as  described. 

"3.  A  truck  having  two  truck-arches,  each  formed  with  an  opening,  the 
upper  portion  of  which  is  contracted,  a  truck-bolster  having  its  ends  re- 
spectively fitted  within  the  upper  portions  of  said  openings,  and  means  .within 
the  openings  and  below  the  truck-bolster  by  which  the  truck-bolster  is  held 
in  place,  substantially  as  described.*' 

"6.  A  truck  having  a  truck-arch  formed  with  an  opening,  the  central  por- 
tion of  which  is  enlarged  over  the  terminals,  a  spring-seat  fitted  within  the 
contracted  lower  portion  of  the  opening,  springs  rested  on  the  spring-seat  and 
a  truck  bolster  fitted  within  the  upper  contracted  portion  of  the  opening  and 
engaged  by  the  springs,  substantially  as  described." 

The  invention  here  involved  consists  in  a  combination  truck  having 
as  an  essential  element  a  transverse  opening  in  each  truck-arch  or 
side  frame  in  such  a  form  as  enables  its  use  with  all  kinds  of  bolsters. 
This  is  the  only  structural  novelty  relied  on.  The  new  feature  of  this 
opening  is  found  in  the  contracted  upper  portion  whereby  a  bolster 
constructed  with  column  guides,  integral  or  gtherwise,  upon  its  oppo- 
site sides  may  be  passed  through  the  enlarged  portion  of  the  opening 
in  the  side  frame  of  the  one-piece  side  frame,  and  then  be  raised  into 
and  maintained  in  contact  with  the  sides  of  the  contracted  upper  por- 
tion of  the  opening  of  the  arch  or  side  frame,  so  as  to  resist  any  sub- 
stantial backward  or  forward  movement  of  the  bolster,  and  make  a 
comparatively  rigid  connection  between  the  two  side  frames.  The 
application  upon  which  the  patent  in  suit  was  granted  was  filed  January 
25,  1896.  Of  the  four  original  claims  asked  for,  none  claimed  the  con- 
tracted upper  part  of  .the  enlarged  central  portion.  Original  claims 
1,  2,  and  4  were  rejected.  Original  claim  3,  which  covered  princi- 
pally the  means  for  placing  and  holding  the  bolster  in  the  contracted 
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Upper  part,  was  allowed.  Thereupon  Hardie  canceled  original  claims 
1,  2,  and  4,  and  added  claims  2  to  9  inclusive,  among  which  appear 
the  claims  in  suit.  Now,  for  the  first  time,  appears  ^  claim  for  the 
contracted  upper  end  and  the  enlarged  central  portion  of  the  open- 
ing. No  new  specification  or  drawings  were  filed,  nor  was  the  change 
in  the  claim  sworn  to.  The  drawings  disclose  the  contracted  upper 
portion  and  the  enlarged  central  portion  of  the  opening,  but  no  reier- 
ence  is  made  thereto  in  the  specification. 

Upon  substantially  the  same  record  as  is  now  before  us,  the  Court 
of  Appeals  of  the  Seventh  Circuit,  in  the  case  of  Wolflf  Truck  Frame 
Company,  Appellant,  v.  American  Steel  Foundries  and  J.  S.  Andrews 
Company,  Appellees,  195  Fed.  940,  115  C.  C.  A.  — ,  held  the  Hardie 
patent  to  be  invalid.    In  the  opinion  of  the  court  it  is  said : 

''Within  the  loosest  constmction  of  the  statute  requiring  full,  dear,  concise 
description,  the  appellees'  contention  respecting  the  lawful  scope  of  the  pat- 
ent in  suit  cannot  be  sustained.  Merrill  v.  Yeomans,  94  U.  S.  668  [24  L.  Ed. 
235] ;  Bates  v.  Coe,  98  U.  S.  31  [25  I*  Ed.  68] ;  The  Incandescent  Lamp  Pat- 
ent, 159  U.  S.  465  [16  Sup.  Gt  75,  40  L.  Ed.  221]." 

We  are  satisfied  that  the  only  patentable  novelty  claimed  by  appel- 
lant was  not  presented  in  the  original  application  for  the  patent  in  suit,. 
and,  so  far  as  the  original  application  is  concerned,  the  novelty  resides 
in  an  element  wholly  without  use  or  function.  Both  upon  our  own 
consideration  of  the  case,  and  upon  principles  of  comity,  we  follow 
the  decision  of  the  Court  of  Appeals  of  the  Seventh  Circuit 

The  decree  of  the  trial  court  is  therefore  affirmed. 

ADAMS,  Circuit  Judge,  concurs  in  affirming  this  decree  on  the 
ground  that  the  patent  is  invalid  because  it  contains  no  adequate  writ- 
ten description  of  the  invention  as  required  by  section  4888,  R.  S» 
(U.  S.  Comp.  St.  1901,  p.  3383). 


AlfBBIOAN  LAUNDRT  MACHINERY  CO.  ▼.  ADAMS  tAUNDRD 
MACHINERY  CO. 

(District  Court,  N.  D.  New  York.    June  10,  1912.) 

Patents  (J  328*) — IxTniiNosMSNT-^LoriHss  Dbteb. 

The  Barnes  patent.  No.  684,776,  for  a  clothes  drier*  In  view  of  the 
limitations  Imposed  by  the  language  of  the  claims  as  allowed  and  the 
prior  art,  must  be  confined  to  a  drying-room  having  heatlug-colls  on  Its 
sides  only  and  the  central  part  of  the  room  under  the  conveyer  devoid 
of  efficient  heatlng-colls,  and  Is  not  Infringed  where  colls  furnishing  a 
substantial  quantity  of  heat  are  placed  In  the  center  of  the  room  beneath 
the  conveyer. 

In  Equity.  Suit  by  the  American  Laundry  Machinery  Company 
against  the  Adams  Laundry  Machinery  Company  for  infringement  of 
letters  patent  No.  684,776,  for  a  clothes  drier,  issued  to  William  M. 
Barnes  October  22,  190L  On  final  hearing.  Decree  for  complainant 
as  to  one  form  of  drier  made  by  defendant,  and  for  defendant  as  to 
a  different  form. 

•7or  etiier  oases  a—  muhs  topic  A  S  mumbsb  in  D«o.  ft  Am.  Digs.  1907  to  date,  *  Rsp'x  lodexss 
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Church  &  Rich,  of  Rochester,  N.  Y.  (Frederick  F.  Church,  of  Roch- 
ester, N.  Y.,  of  counsel),  for  complainant. 

William  W.  MorriU,  of  Troy,  N.  Y.  (Walter  E.  Ward,  of  Albany, 
N.  Y.,  of  counsel),  for -defendant. 

RAY,  District  Judge.  The  validity  of  the  patent  in  suit.  No.  684,- 
776,  to  William  M.  Barnes,  for  "clothes  drier,"  has  been  adjudicated 
in  this  circuit  and  is  now  conceded.  American  Laundry  Machinery 
Co.  V.  Troy  Laundry  Machinery  Co.  (C.  C.)  171  Fed.  878,  affirmed 
by  Circuit  Court  of  Appeals,  Second  Circuit,  174  Fed.  415,  98  C  C. 
A.  612.  Infringement  by  the  device  to  which  attention  will  be  direct- 
ed is  denied.  In  this  case,  now  on  for  final  hearing,  this  court  consid- 
ered this  patent  in  some  detail  on  a  motion  for  preliminary  injunc- 
tion. American  Laundlry  Machinery  Co.  v.  Adams  Laundry  Machinery 
Co.  (C.  C.)  161  Fed.  R.  556. 

I  am  of  the  opinion  that  the  six  claims  in  issue  of  the  patent  in  suit 
must  be  narrowly  construed  in  view  of  the  prior  art,  the  auction  of  the 
Patent  Office  in  rejecting  the  original  claims  and  the  substitution  by 
the  applicant  of  others  therefor,  or  of  amendments  which  materially 
modified  such  original  claims,  and  the  acquiescence  of  the  patentee  in 
such  action  by  accepting  his  patent  as  modified  by  the  amendments. 

The  claims  in  issue  read  as  follows : 

'*1.  In  combination,  a  drying-room  haying  heating-coils  extending  upwardly 
on  the  side  thereof,  a  conveyer  traversing  said  room,  the  central  portion  of 
said  room  beneath  the  conveyer  being  devoid  of  heating-eoils,  andean  air- 
circulating  device  In  said  room,  above  said  conveyer,  driving  said  air  down- 
ward. 

"2.  In  combination,  a  driving-room  having  heating-coils  extending  upwardly 
on  the  side  thereof,  a  conveyer  traversing  said  room,  the  central  portion  of 
said  room  beneath  the  conveyer  being  devoid  of  heating-coils,  and  an  air- 
circnlating  device  in  said  room,  substantially  central  of  and  above  said  con- 
veyer,  driving  said  air  downward. 

"3.  In  combination,  a  drying-room  having  heating-coils  extending  upwardly 
on  [the  sides  thereof,  a  conveyer  traversing  said  room,  the  central  portion 
of  said  room  beneath  the  conveyer  being  devoid  of  heating-coils,  and  an  air- 
circulating  device  in  said  room,  above  said  conveyer,  driving  said  air  down- 
ward. 

*'4.  In  combination,  a  drying-room  having  heating-coils  extending  upwardly 
on  the  sides  thereof,  a  conveyer  traversing  said  room,  the  central  portion  Oi 
said  room  beneath  the  conveyer  being  devoid  of  heating-coUs,  and  an  air- 
circulating  device  in  said  room,  substantially  central  of  and  above  said  con- 
veyer, driving  said  air  downward. 

"5.  The  combination,  with  a  drying-room  provided  with  heating-coils  on  the 
the  sides  only  of  the  lower  portion  of  said  room,  of  a  conveyer  traversing 
said  room  above  said  heating-eoUs  and  an  air-circulating, device  in  said  room, 
above  said  conveyer  and  substantially  central  of  the  drying-room ;  said  cir- 
culating deviee  driving  the  air  in  said  room  downward. 

"6.  The  combination,  with  a  drying-room  provided  with  heating-coils  on 
the  sides  only  of  the  lower  portion  of  said  room,  of  a  conveyer  traversing 
said  room  above  said  heating-coils  and  at  substantially  the  same  level 
throughout,  and  an  air-circulatiug  device  in  said, room,  above  said  conveyer 
and  substantially  central  of  the  drying-room;  said  circulating  device  driving 
the  air  in  said  room  downward." 

Due  regard  must  be  had  to  the  words  "the  central  portion  of  said 
room  beneath  the  conveyer  being  devoid  of  heating-coils,"  found  in 
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claims  1,  2,  3,  and  4,  and  to  the  words  "with  heating-coils  on  the 
sides  [of  the  room]  only  of  the  lower  portion  of  said  room,"  found 
in  claims  5  and  6,  as  but  for  their  insertion  the  claims  would  not  have 
been  allowed — in  fact,  without  them  were  rejected.  Repeatedly  in  the 
specifications  of  the  patent  stress  is  laid  on  the  fact  that  the  heating- 
.  coils  are  *'on  the  sides  and  back  of  this  room,"  or  "at  the  side  of  the 
room,"  etc.  This  is  an  essential  feature,  and,  as  the  prior  art  had  all 
the  elements  of  the  combination  except  this  feature,  a  drying-room 
which  does  not  have  it  fails  to  infringe  the  claims  in  suit. 

The  alleged  infringing  drying-room  of  the  dlefendant  has  heating- 
coils  on  the  sides  of  the  room;  but  it  also  has  heating-coils  in  the  cen- 
tral part  of  the  room  on  the  floor  under  the  fan  and  under  the  con- 
veyer. These  central  coils  (two  set)  are  each  16  inches  from  the 
center  or  median  line  of  the  room,  which  is  some  70  inches  wide,  and 
about  19  inches  from  the  sides,  and  seated  on  the  floor.  This  is  con- 
ceded by  the  complainant ;  but  it  contends  that  this  placing  of  coils  in 
the  central  part  is  immaterial,  and  a  mere  subterfuge  to  avoid  infringe- 
ment, and  that  these  heating-coils  in  the  central  part  of  the  room  per- 
form no  function  of  any  account,  at  least,  and  that  the  operation  of 
the  diefendant's  drying-room  and  the  result  attained  is  precisely  the 
same  without  as  with  them,  and,  in  either  case,  the  same  as  in  com- 
plainant's drying-room.  Here  is  the  turning  and  decisive  point  of  this 
case.  If  complainant  is  correct  in  its  contention,  infringement  is  made 
out ;  if  incorrect,  there  is  no  infringement. 

The  heating-coils  of  defendant's  structure,  located  in  the  central  part 
of  the  drying-room — ^that  is,  at  the  points  mentioned — comprise  about 
one-third  of  the  efficient  heatingrcoils  of  the  room.  In  short,  they 
furnish  one-third  of  the  heat  and  are  an  essential  part  of  the  drying- 
room.  The  fan  which  revolves  in  the  upper  central  part  of  this  room 
is  so  shaped  as  to  drive  the  heated  air,  which  rises  from  the  coils  and 
absorbs  the  moisture  from  the  wet 'garments,  downward,  and  it  passes 
out  of  the  room  through  an  appropriate  opening.  That  hot  air  rises  is 
well  known  and  conceded.  The  patent  in  suit  goes  on  the  theory  that 
as  the  heated  air  from  the  coils  on  the  sides  of  the  room  rises  it  is 
driven  downward,  except  at  the  sides  of  the  room,  by  the  fan,  and 
into  contact  with  the  clothing  carried  by  the  carrier,  not  necessary  to 
be  here  described,  and  that  the  tendency  of  such  current  is  downward, 
and  that  in  all  parts  of  the  room  occupied  by  the  moving  carrier  a  sub- 
stantially uniform  heat  is  maintained,  and  that  the  suspended  clothing 
is  not  blown  upward  or  sidewise,  but  rather  downward,  and  that  cloth- 
ing is  not  loosened  from  the  carrier  and  dropped  on  the  heated  coils  on 
the  floor,  as  was  the  case  in  the  prior  art,  where  coils  were  placed  on 
the  floor  in  the  central  part  of  the  room. 

The  specifications  of  the  complainant's  patent  contain  the  following : 

"By  tbe  confitmetion  described  It  will  be  seen  tbat  tbe  beatlng-colla  are  at 
tbe  i^des  of  the  room  and  tbe  fan  above  tbe  conveyer.  Tbe  air  rises  from 
the  bottom  along  tbe  sides,  being  heated  by  tbe  beattng-eoiUs,  and  tbe  fan 
forces  it  downward  through  the  center  to  the  bottom,  trotix  which  it  again 
rises,  as 'before  described,  thus  producing  a  perfect  circulation.  Any  damp 
air  escapes  through  the  opening  a  *,  and  fresh  air  wm  be  admitted  through 
openings  a  i  and  a  2." 
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As  I  understand  the  complainant's  expert,  he  concedes  that  if  these 
coils  in  the  central  part  of  the  room  alleged!  to  infringe  were  placed 
side  by  side  and  nearer  the  center  of  the  room,  or  laid  down  on  the 
floor,  there  would  be  no  infringement.  These  coils  are  nearer  the  cen- 
ter of  the  room  than  the  sides,  and  are  19  inches  distant  from  the 
sides.  Clearly  this  drying-room  of  the  defendant  is  not  "provided  with 
heating-coils  on  the  sides  only,"  and  "the  central  portion  of  said  room 
beneath  the  conveyer"  is  not  "devoid  of  heating-coils." 

Do  these  heating-coils  in  the  central  part  of  the  room  perform  any 
substantial  function?  It  seems  to  me  very  clear  that  they  do.  It 
may  be  that  the  currents  of  heated  air  rising  from  them  (they  are  only 
about  9  inches  in  heigjit)  are  so  counteracted  by  the  heated  air  ris- 
ing from  the  coils  on  the  sides  of  the  room,  and  then  driven  downward 
by  the  fan,  that  the  articles  of  clothing  on  the 'carrier  are  not  serious- 
ly disturbed.  It  may  be  that  a  drying-room  with  heating-coils  on  the 
sides  of  the  room  and  also  in  the  central  part  of  the  room  is  better 
than  complainant's,  and  it  may  be  that  it  is  not  as  efficient.  This  is 
not  the  question.  Is  such  a  room  within  the  plainly  limited  terms  of 
the  claims  of  the  patent  in  suit?  is  the  real  question. 

It  seems  to  me  that  the  operation  of  the  two  rooms,  complainant's 
constructed  according  to  the  patent  and  defendant's  constructed  as 
described,  must  be  quite  different.  That  is,  the  currents  of  hot  air 
must  move  differently,  and  there  must  be  a  difference  in  the  action  of 
these  currents  on  the  wet  clothing.  Not  that  the  air  is  not  in  motion 
in  both  rooms.  It  must  be.  .  Not  tha^the  clothing  attached  to  the  car- 
rier is  not  carried  on  the  same  route  through  the  room  in  both  de- 
vices ;  but  the  currents  of  air  must  move  differently  in  defendant's 
structure  than  in  complainant's.  The  downward  drive  caused  by  the 
fan  is  not  obstructed  at  all  in  complainant's  room.  It  must  be  in 
defendant's,  as  the  up  current  from  the  two  centrally  located  coils 
meets  the  down  current  caused  by  the  overhead  fan. 

The  experts  differ  as  to  the  operation  of  the  defendant's  drying- 
room,  and  I  am  not  surprised  that  they  do.  Drying-rooms  were  not 
new  when  the  complainant's  patent  was  issued.  Overhead  fans  for 
driving  the  hot  air  downward  in  the  central  part  of  the  room  were  not 
new.  Heating-coils  on  the  side  or  sides  of  the  room  were  not  new, 
and  heating-coils  on  the  floor  were  not  new.  The  art  was  somewhat 
crowded.  At  least  eight  prior  patents  in  the  art  are  before  me;  and 
in  view  of  these,  and  the  limitations  of  the  patent  itself,  I  am  con-' 
strained  to  hold  that  the  defendant's  structure,  having  the  coils  on  the 
floor,  as  described,  and  also  on  the  sides,  does  not  infringe.  In  161 
Fed.  at  page  563,  this  court  cited  Walker  on  Patents  (4th  Ed.)  § 
347,  for  the  general  rule  applicable  in  such  a'  case  as  this.  The  im- 
provement of  Barnes  over  the  prior  art  resided  in  placing,  efficient  heat- 
ing-coils on  the  sides  of  the  room  only  or  in  having  the  central  part 
of  the  room  under  the  conveyer  "devoid*"  of  heating-coils.  Of  course 
the  defendant  would  infringe,  should  he  place  some  minor  heating-coils 
on  the  floor  in  the  central  part  of  the  room,  which  add  nothing  sub- 
stantial to  the  heat  of  the  room,  and  have  no  substantial  effect  on  the 
currents  of  air  and  their  application  to  the  articles  to  be  dried.    This 
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would  be  a  mere  evasion  of  the  letter  of  the  patent,  which  does  not 
avoid  infringement.  But  this  court  can  neither  rewrite  the  claims  as 
finally  written  and  allowed,  nor  disregard  the  limitations  placed  in  the 
claims  by  the  Patent  Office,  or,  rather,  by  the  claimant  as  a  condition 
of  its  issue.  Much  that  was  said  by  the  Circuit  Court  of  Appeals. in 
Universal  Brush  Co.  v.  Sonn,  154  Fed.  665,  83  C.  C.  A.  422,  is  applica- 
ble here. 

In  view  of  the  fact  that  the  claims  read  as  they  do  as  to  the  loca- . 
tion  of  the  coils  and  the  absence  of  heating-coils  from  the  central 
part  of  the  room,  the  burden  was  heavily  on  the  complainant  to  show 
the  dry-room  (aside  from  the  Preuss  drying-room)  made  and  sold  by 
defendant  and  in  use  at  the  Sanitary  Laundry,  and  others  of  the  same 
construction,  was  an  infringement  of  complainant's  patent  I  do  not 
think  complainant  has  sustained  the  burden. 

After  complainant  had  closed  its  prima  facie  case,  it  asked  to  open 
its  proofs  and  offer  evidence  as  to  the  Preuss  dry-room,  one  of  which, 
concededly,  had  been  made  and  sold  by  the  defendant.  To  avoid  tak- 
ing proof  on  that  subject,  and  for  other  purposes,  I  assume,  the  fol- 
lowing stipulation  was  duly  entered  into,  viz: 

"It  is  hereby  stipulated  and  agreed  by  and  between  tbe  counsel  for  the 
respective  parties: 

*'I.  That  this  suit  was  brought  March  5,  1008,  by  the  complainant,  for  the 
Infringement  of  claims  1,  2,  3,  4,  5,  and  6  of  letters  patent  No.  684,776,  dated 
October  22,  1901,  to  William  M.  Barnes,  for  improvement  in  clothes  driers. 

"II.  That  the  defendant  manufactured  and  sold  to  the  Sanitary  Steam 
Laundry  Company,  of  New  York  City,  doing  business  at  152  West  127th 
street.  New  York  City,  a  tandem  collar  and  cuff  conveyeif  dry-room.  Said 
dry-room  containing  stands  of  steam-heating  coils  arranged  on  the  floor  in 
the  center  of  the  room  beneath  the  conveyers. 

**III.  That  complainant's  prima  facie  proofs,  which  were  closed  September 
3,  1908,  related  entirely  to  the  construction  and  operation  of  the  dry-room 
at  the  Sanitary  Laundry. 

"IV.  That  testimony  on  behalf  of  the  defendant  was  taken  in  April,  1910, 
and  February,  1911,  and  defendant's  case  was  closed  on  the  28th  day  of 
February,  1911. 

'*V.  That  on  October  2,  1911,  complainant  brought  a  motion  to  reopen  its 
prima  fade  case  and  take  testimony  regardiog  a  dry-room  made  by  the  de« 
fendant  herein  and  sold  June  6,  1906,  to  Max  Preuss,  of  No.  1152  St.  Nicholas 
avenue,  New  York  City,  which  dry-room  was  in  all  eissential  respects  the 
same  as  the  one  described  in  the  Barnes  patent  In  suit  and  covered  by  the 
first  six  claims  thereof. 

*'V1.  That  defendant  concedes  the  validity  of  said  claims  1  to  6,  inclusive, 
of  the  Barnes  patent  in  suit,  and  that  said  drying-room  sold  to  the  said  Max 
Preuss,  and  Illustrated  in  the  drawings  hereto  annexed  marked  'Complain- 
ant's G^xhibit,  Drawings  Preuss  Dry-Room,*  constitutes  an  infringement  of 
the  said  claims  of  said  letters  patent 

"VII.  That  defendant  alleges  that  none  of  the  present  management  of  the 
defendant  corporation  knew  of  the  existence  of  said  dry-room  until  the  serv- 
ice of  the  notice  of  motion  above  referred  to.  That  Immediately  upon  notice 
of  said  motion  defendant's  manager  called  at  said  Preuss'  Laundry,  No.  1152 
St  Nicholas  avenue,*  New  York  City,  and  purchased  said  dry-room,  and  had 
it  shipped  to  defendant's  factory  In  Troy,  New  York,  for  the  purpose  of  with- 
drawing it  from  the  market  and  stopping  any  further  Infringement  of  said 
Iiatent  by  the  use  or  operation  of  said  dry-room. 

''Vll I.  That  defendant  concedes  the  infringement  of  said  patent  by  said 
dry-room,  and  stipulates  to  pay  complainant  all  damages  and  profits  result- 
Sue  teom  cuch  infringement  and*  if  the  amount  of  such  payment  cannot  be 
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mutually  agreed  upon  between  said  parties,  defendant  farther  stipulates  and 
consents  that  a  master  may  be  appointed  to  take  proofs  and  an  accounting 
of  such  damages  and  profits  In  the  usual  course  as  provided  by  law  for  the 
Infringement  of  patents,  and  defendant  further  stipulates  that,  If  any  other 
dry-room  be  found  which  has,  at  any  time  since  the  Issue  of  said  patent,  been 
sold  by  defendant  having  heatlng-colls  on  the  sides  of  the  rooon  only  with 
the  center  of  the  room  devoid  of  heatibg-colls,  similar  to  the  said  Preuss 
dry-room,  to  pay  for  such  Infringement  or  consent  to  an  accounting  In  the 
same  manner  as  above  stated. 

'*IX.  And  It  Is  further  understood  and  agreed  that  the  defendant  makes 
the  above  stipulation  for  the  purpose  of  avoiding  the  necessity  of  opening 
the  complainant's  prima  facie  case  and  taking  proof  In  regard  to  the  said 
Preuss  dry-room,  and  of  avoiding  the  grant  of  an  Injunction  pendente  lite 
In  respect  to  said  Preuss  dry-room,  for  others  similar  to  It,  and  stipulates 
that  the  whole  matter  of  said  dry-room  may  be  taken  Into  consideration  by 
the  court  on  the  final  hearing  herein,  the  same  as  If  formal  proof  was  taken 
In  reference  thereto." 

It  thus  appears  that  when  this  suit  was  commenced  defendant  had 
infringed  by  the  making  and  selling  of  the  Max  Preuss  drying-room, 
and  it  does  not  clearly  appear  that  no  others  like  it  had  been  made  or 
sold.  The  suit  was  justified,  and  an  accounting  is,  of  course,  nec- 
essary. I  am  inclined  to  the  opinion  there  should  be  a  decree  for  an 
injunction  as  against  the  drying-rooms  like  those  of  the  Max  Preuss 
construction.  The  stipulation  does  not  provide  that  there  is  not  to  be 
a  permanent  injunction,  and  I  will  not  infer  that  such  was  the  intent 
of  the  parties.  However,  all  the  evidence  has  been  taken  as  to  in- 
fringement by  making  and  selling  the  drying-rooms  having  one-third 
of  the  heating7Coils  in  the  central  part  of  the  room  under  the  con- 
veyer. I  do  not  think  defendant  should  pay  any  part  of  this  expense, 
and  still  it  is  very  difficult,  if  not  impossible,  to  justly  apportion  the 
costs.  I  think  substantial  justice  will  be  done  by  giving  the  com- 
plainant a  decree  for  an  injunction  as  to  the  Preuss  dry-rooms,  and 
an  accounting  as  to  that  and  like  rooms,  if  any,  and  providing  or  de- 
creeing that  defendant  has  not  infringed  by  making,  selling,  or  using 
the  so-called  Sanitary  Steam  Laundry  Company  dry-rooms,  and  that 
dry-rooms  of  that  construction  do  not  infringe  and  giving  complain- 
ant one-half  costs.  The  bill  cannot  be  dismissed,  as  the  defendant 
made  and  sold  at  least  one  dry-room  that  did  infringe  the  claims  in 
issue  of  the  patent  in  suit,  and  has  so  stipulated,  and  there  must  be 
an  accounting,  unless  the  parties  agree  on  damages,  etc.  This  has 
not  been  done. 

There  will  be  a  decree  accordingly. 


OILBBRT  MFG.  GO.  V.  POST  ft  LBSTBR  CO. 

(District  Ck)urt,  D.  Connecticut    May  31,  1912.) 

No.  1340. 

Patents  (|  328*) — ^Ikvention — Spare  Tire  Holdeb. 

The  Bowers  patent,  No.  872,892,  for  a  spare  tire  holder  for  automobiles* 
Is  void  for  lack  of  Invention. 

•For  otber  casei  m«  tame  topic  ft  S  Nt7icBB«  in  P«c.  A  Am.  Dls>.  1907  to  date«  A  Rep'r  Ind«zM 
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In  Equity.  Suit  by  the  Gilbert  Manufacturing  Company  against 
the  Post  &  Lester  Company.  On  final  hearing.  Decree  for  defend- 
ant. 

Cyrus  N.  Anderson,  of  Philadelphia,  Pa.,  for  complainant. 
Arthur  Lr.   Shipman  and  Heath  Sutherland,  both  of   Hartford, 
Conn.,  for  defendant. 

PLATT,  District  Judge.  This  matter  was  up  on  demurrer  (189 
Fed.  81),  and  I  was  unwilling  on  the  face  of  the  patent,  with  no  aid 
except  facts  so  thoroughly  understood  by  everybody,  and  of  such 
common  and  general  knowledge,  that  the  court  was  bound  to  enter- 
tain them  as  part  of  its  judicial  knowledge,  to  override  the  view  which 
the  Patent  Office  had  taken  as  to  the  patentability  of  the  claimed 
invention.  The  patent  has  since  then  been  attacked  upon  about  every 
conceivable  ground,  but  I  deem  it  unnecessary  to  waste  time  in  dis- 
cussing each  separate  defense. 

The  file  wrapper  and  contents  of  the  Bowers'  patent  in  suit  sheds 
a  flood  of  light  upon  the  doings  in  the  Patent  Office,  and  I  am  con- 
tent to  rest  my  decision  upon  my  positive  conviction  that  no  claim 
was  made  in  the  office  which  warranted  the  issuance  of  the  patent. 

It  is  well  to  quote  the  sole  claim  on  which  the  patent  was  granted : 

**The  berein  described  spare  tire  bolder  comprising  a  stratgbt  abank,  two 
fingers  projecting  from  one  side  tbereof  at  substantially  rigbt  angles  tbereto, 
a  strap  engaged  wltb  said  fingers,  a  socket  in  wbicb  tbe  inner  end  of  tbe 
sbank  is  longitudinally  and  rotatably  adjustable,  and  means  for  securing  said 
■bank  in  tbe  socket,  substantially  as  described." 

Now,  a  straight  shank  provided  with  two  fingers  projecting  from 
one  side  at  substantially  right  angles  thereto,  a  strap  engaged  with 
said  fingers  in  connection  with  a  socket  on  which  the  inner  end  of 
the  shank  is  adjustable  longitudinally,  was  admitted  by  Bowers  to 
be  old  during  his  controversy  with  the  Patent  Office.  Nothing  was 
added  except  that  the  shank  should  also  be  rotatively  adjustable  in 
the  socket.  The  added  element  may  or  may  not  have  been  an  idea 
which  emanated  from  Bowers,  but  I  am  inclined  to  think  that  it  was. 

If  the  means  which  he  used  to  make  the  rotative  adjustment  had 
been  new,  ingenious,  and  of  great  practical  value  over  other  known 
means,  there  might  have  been  some  merit  in  his  claim  of  invention; 
but,  as  a  matter  of  fact,  the  method  which  he  employed  was  almost, 
if  not  quite,  as  old  as  the  hills.  It  had  been  specifically  pointed  out 
in  the  Trepus  and  Shuster  patents,  and,  without  other  contributions 
to  the  art,  these  patents  plainly  show 'that  the  means  made  use  of 
were  matters  of  public  knowledge  as  long  ago  as  1891  and  1893.  If 
the  examiner  in  the  Patent  Office  had  seen  these  patents,  it  is  not 
believed  that  he  could  have  found  invention  in  the  added  means  of 
adjustment.  The  precise  means  of  double  adjustment,  used  by  Bow- 
ers, appears  in  each  of  the  patents,  and  nothing  was  left  to  form  even 
a  skeleton  for  inventive  thought  to  hang  upon. 

The  patent  in  suit  is  invalid,  and*  the  bill  must  be  dismissed,  with 
costs. 


Digitized  by 


Google 


58  107  FBDBBAL  BBPOBTBB 

LOUISVILIiB  &  N.  R.  CO.  et  al.  (NASHVILLB  GRAIN  EXCHANGE}  0I  aU 

Intervenen)  ▼.  UNITED  STATES  (INTERSTATE  COMMERCE 

COMMISSION  et  aL,  Interyeners). 

(Commerce  Court    June  7»  1912.) 

No.  47. 

!•  Cabbiebs  (I  82*) — ^Intbbstatb  CoMMEBCft^-DiscBnaNATioN  Between  Ix>- 

OALITIES — RESHIPPINQ    FBIVILEOE. 

Tbe  grantlDg  by  the  liouisyllle  &  Nasbvllle  Railroad  Company  and  the 
Nashville,  (Chattanooga  &  St.  Louis  Railway  Company,  operating  lines 
of  railroad  ftom  Mississippi  and  Ohio  river  points  to  Nashville,  Tenn., 
and  beyond,  of  the  privilege  of  unloading  grain,  grain  products,  and  hay 
shipped  from  or  through  such  river  points  at  Nashville  and  reshlpplng 
the  same  for  more  distant  points  to  the  southeast  within  6  months  at 
through  rates,  which  rule  has  beoi  in  force  for  40  years,  held,  on  the 
undisputed  facts,  to  have  been  due  to,  and  justified  by,  competition  by 
water  transportation  on  the  Cumberland  river  from  the  Ohio,  and  not  to 
constitute  an  undue  and  unreasonable  preference  and  advantage  or  an 
undae  and  unreasonable  prejudice  and  disadvantage  as  between  Nash- 
TlUe  and  points  in  Georgia,  in  violation  of  Interstate  (Commerce  Act 
Feb.  4,  1887,  c.  104,  |  3,  24  Stat  880  (U.  S.  Comp.  St  1901,  p.  8155). 

[Ed.  Note.— For  other  caseB*  see  Carriers,  Clent  Dig.  H  88-85;  Dec 
Dig.  I  82.* 

What  constitutes  an  unlawful  preference  or  discrimination  by  a  car- 
rier under  interstate  commerce  regulation.  See  note  to  Gamble-Robin- 
son Commission  0>.  t.  Chicago  &  N.  W.  Ry.  Co.,  94  C.  C.  A.  230.] 

2.  ComcEBGB  (1 95*) — Obdebs  of  Intebstatb  Commebcb  ComassioN — ^Review. 

Where  the  facts  upon  which  an  order  of  the  Interstate  Ck>mmerce  Com- 
mission Is  based  are  either  admitted  or  undisputed,  whether  or  not  such 
facts  show  a  violation  of  law  by  a  carrier  is  a  question  of  law,  and  a 
finding  by  the  Commission  thereon  is  reviewable  by  the  Commerce  Ck>urt 

[Ed.  Note. — ^For  other  cases,  see  Commerce,  Cent  Dig.  |  145;  Dec. 
Dig.  I  95.*] 

Hunt  Judge,  dissenting. 

In  Equity.  Suit  by  the  Louisville  &  Nashville  Railroad  Company 
and  the  Nashville,  Chattanooga  &  St.  Louis  Railway  Company,  pe- 
titioners, and  the  Nashville  Grain  Exchange  and  the  Nashville  Board 
of  Trade,  intervening  petitioners,  against  the  United  States,  respond- 
ent, and  the  Interstate  Commerce  (5>mmission,  W.  S.  Duncan  &  Co., 
and  others,  intervening  respondents,  to  annul  an  order  of  tiie  Inter- 
state Commerce  Commission.    On  final  hearing.    Order  annulled.  . 

For  opinion  of  the  Interstate  Commerce  CJommission,  see  21  Interst. 
Com.  COm'n  R.  186.  Sec,  also,  16  Interst  Com.  Com'n  R.  590;  In  re 
Substitution  of  Tonnage  at  Transit  Points,  18  Interst  Com,  Com'n 
R.  280. 

R.  Walton  Moore,  of  Washington,  D.  C.  (M.  P.  Callaway  and  C- 
J.  Rixey,  Jr.,  both  of  Washington,  D.  C,  on  the  brief),  for  petitioner 
Nashville,  C.  &  St.  L.  Ry.  Co. 

Albert  S.  Brandeis,  of  Louisville,  Ky,  (William  G.  Dearing,  of  Lou- 
isville, Ky.,  on  the  brief),  for  petitioner  Louisville  &  N.  R.  Co. 

K.  T..McConnico,  of  Nashville,  Tenn.  (Lee  Douglas,  of  Nashville, 

*For  oUi«r  c«s«i  m«  Mme  topic  A  S  iruiiBU  in  D«c.  A  Am.  Digs.  1907  to  date,  A  R^'r  Indnm 
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Tenn.,  and  John  A.  Pitts,  of  Nashville,  Tenn.,  on  the  bnef),  for  inter- 
vening petitioners. 

Blackburn  Esterline,  Special  Asst.  Atty.  Gen.  (Winfred  T.  Deni- 
son,  Asst.  Atty.  Gen.,  on  the  brief),  for  the  United  States. 

Charles  W.  Needham,  of  Washington,  D.  C.,  for  the  Interstate 
Commerce  Commission. 

William  A.  Wimbish,  of  Atlanta,  Ga.,  for  other  intervening  re- 
spondents. 

Before  KNAPP,  Presidmg  Judge,  and  ARCHBALD,  HUNT, 
GARLAND,  and  MACK,  Associate  Judges. 

GARLAND,  Judge.  This  proceeding  was  instituted  for  the  pur- 
pose of  obtaining  a  judgment  annulling  an  order  of  the  Interstate 
Commerce  Commission  made  on  June  9,  1911,  requiring  the  Louis- 
ville &  Nashville  Railroad  Company,  hereafter  called  the  "L.  &  N.," 
anS  the  Nashville,  Chattanooga  &  St.  Louis  Railway  Company,  here- 
after called  the  "N.,  C.  &  St.  L.,"  to  cease  and  desist  for  a  period 
of  two  years  from  and  after  August  1,  1911,  from  granting  to  Nash- 
ville, Tqnn.,  and  to  dealers  in  grain,  grain  products,  and  hay  located 
at  Nashville,  the  privileM  of  rebilling  or  reshipping  grain,  g^ain  prod- 
ucts, and  hay  from  Nashville,  so  long  as  said  railroads  should  refuse 
and  refrain  from  granting  said  privilege  of  rebilling  or  reshipping 
grain,  grain  products,  and  hay  to  Atlanta,  Columbus,  Macon,  Cordele, 
Albany,  Valdosta,  Dublin,  Montezuma,  Rome,  and  A^ens,  Ga.j  or 
either  of  them,  and  to  the  dealers  in  said  commodities  located  in  said 
cities. 

The  L.  &  N.  owns  and  operates  a  line  of  railroad  from  Louisville, 
on  the  Ohio  river,  in  Kentucky,  to  Nashville,  Tenn.,  on  the  Cumber- 
land river,  and  from  Nashville  to  Birmingham  and  Montgomery.  Its 
rails  do  not  reach  Columbus,  Macon,  Cordele,  Albany,  Valdosta,  Dub- 
lin, Montezuma,  Rome,  and  Athens,  Ga.  It  has  a  line  of  railroad  nm- 
ning  from  Louisville  and  Cincinnati  to  Atlanta,  but  does  not  reach 
Atlanta  via  Nashville. 

The  N.,  C.  &  St.  L.  owns  and  operates  a  line  of  railroad  from 
Hickman,  Ky.,  on  the  Mississippi  river  to  Nashville,  crossing  the 
Tennessee  river  at  Johnsonville,  and  from  Nashville  to  Atlanta  via 
Chattanooga.  Its  rails  do  not  reach  Columbus,  Macon,  Cordele,  Al- 
bany, Valdosta,  Dublin,  Montezuma,  Rome,  and  Athens,  Qa.  The 
rebilling  or  reshipping  privilege  condemned  by  the  order  of  the  Com- 
mission is  as  follows: 

On  grain,  grain  products,  and  hay  shipped  to  Nashville  by  rail  from 
or  through  Ohio  or  Mississippi  river  crossing  points  such  as  Louis- 
ville, Evansville,  Hickman,.  Paducah,  Cairo,  etc.,  the  L.  &  N.  and  N., 
C.  &  St.  L.  charge  the  full  local  freight  rate  from  said  crossing  points 
to  Nashville.  These  shipments  may  then  be  stopped  at  Nashville 
for  a  period  not  exceeding  six  months,  during  which  time  they  may 
be  rebilled  or  reshipped  to  destinations  in  Southeastern  and  Carolina 
territory;   and  on  such  reshipments  so  rebilled  the  freight  charges 
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into  and  out  of  Nashville  are  readjusted,  so  that  the  total  transporta- 
tion charge  on  any  one  shipment  from  any  given  Ohio  or  Mississippi 
river  crossing,  via  Nashville,  to  any  given  destination  in  said  ter- 
ritory, shall  exactly  correspond  with  the  transportation  charge  legally 
assessable  on  that  shipment  had  it  been  billed  and  moved  through 
from  its  point  of  origin  at  the  said  Ohio  or  Mississippi  river  crossing 
points  to  its  final  destination  without  having  been  stopped  in  transit  at 
Nashville. 

In  the  case  of  W.  S,  Duncan  &  Co.  et  al.  v.  N.,  C.  &  St.  L.  Ry., 
16  interst.  Com.  Com'n  R.  590,  the  Commission  held  this  reshipment 
privilege  above  described  to  be  an  illegal  device  by  which  grain,  grain 
products,  and  hay  might  be  transported  at  less  than  the  tariff  rate  ap- 
plicable thereto,  and  also  that  it  gave  to  Nashville  an  undue  and  illegal 
preference  and  advantage,  and  subjected  other  points  in  the  South- 
east to  tmjust  and  unreasonable  prejudice  and  disadvantage.  The 
order  of  the  Commission,  however,  in  the  case  cited,  was  held  in 
abeyance  until  further  consideration  could  be  given  to  the  general 
question  of  the  validity  of  transit  privileges.  The  matter  was  fur- 
ther considered  by  the  Commission,  and  in  the  case  entitled  "In  the 
Matter  of  the  Substitution  of  Tonnage  at  Transit  Points,"  18  Interst. 
Com.  Com'n  R.  280,  the  Commission  refused  to  condemn  transit  priv- 
ileges as  such,  but  notified  the  carriers  that  such  privileges  must  be 
carefully  policed  so  that  their  use  should  not  violate  the  law. 

In  view  of  the  conclusion  reached  In  the  case  last  cited,  the  Com- 
mission cited-  the  parties  in  the  case  of  W.  S.  Duncan  &  Co.  et  al. 
V.  N.,  C.  &  St.  L.  Ry.  et  al.  to  appear  and  show  cause  why  the  or- 
der theretofore  issued  therein  should  not  be  changed  and  modified 
so  that  it  would  require  the  defendants  therein  to  cease  and  desist 
from  discriminating  in  any  respect  whatever  between  Nashville,  Tenn., 
and  Atlanta,  Columbus,  Macon,  Cordele,  Albany,  Valdosta,  Dublin, 
Montezuma,  Rome,  and  Athens,  all  located  in  the  state  of  Georgia, 
and  the  shippers,  consignees,  and  dealers,  respectively,  with  respect  to 
transit  and  reshipping  privileges  and  practices  as  pertaining  to  grain, 
grain  products,  and  hay,  upon  the  ground  that  such  discrimination 
was  undue,  unreasonable,  and  unlawful.  After  a  full  hearing  on  this 
order  to  show  cause,  the  Commission  made  the  order  complained  of  in 
this  proceeding. 

The  Commission,  in  concluding  their  report  which  resulted  in  said 
order,  used  the  following  language : 

"After  a  careful  consideration  of  all  the  pertinent  facts  and  circomstances, 
we  are  of  the  opinion  and  find  that  the  matters  and  things  complained  of 
herein  constitute  the  undue  and  unreasonable  preference  and  advantage  and 
the  undue  and  unreasonable  prejudice  and  disadvantage  as  between  the 
parties  to  this  proceeding  prohibited  by  section  3  of  the  act  to  regulate 
commerce." 

|1]  We  may  start,  then,  with  the  proposition  admitted  that  the 
reshipping  privilege  existing  at  Nashville  is  not  unlawful  in  itself  or 
the  Commission  would  not  have  framed  the  order  in  the  alternative. 
Penn  Refining  Co.  v,  W.  N.  Y.  &  Penn.  R.  R.,  208  U.  S.  208,  28 
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Sup.  Ct.  268,  52  L.  Ed.  456.  The  discussion  of  the  whole  matter 
seems  to  be  narrowed  to  two  propositions:  (1)  Is  the  reshipping 
privilege  existing  at  Nashville  a  violation  of  section  3  of  the  in- 
terstate commerce  act  with  reference  to  the  Georgia  points  mentioned 
in  the  order?  (2)  The  Commission  having  found  that  it  is  a  violation 
of  said  section,  may  this  court  review  said  finding?  Section  3,  above 
referred  to,  so  far  as  material  to  the  present  inquiry,  is  as  follows : 

"That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  proTi- 
sions  of*  this  act  to  make  or  give  any  undue  or  unreasonable  preference  or 
advantage  to  any  particular  pearson,  company,  firm,  corporation,  or  locality, 
or  any  particular  description  of  traffic,  in  any  respect  whatsoever,  or  to  sub- 
ject any  particular  person,  company,  firm,  corporation,  or  locality,  or  any 
particular  description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever.*' 

The  undisputed  facts  which  gave  rise  to  the  establishment  of  the 
reshipping  privilege  at  Nashville  by  the  N.,  C.  &  St.  L.  in  1872  and  by 
the  L.  &  N.  in  1877  are  substantially  as  follows : 

Nashville  is  located  on  the  Cumberland  river  about  190  miles  above 
its  confluence  with  the  Ohio  river,  and  the  Cumberland  is  navigable 
below  Nashville  for  about  nine  months  in  the  year.  The  navigable 
season  corresponds  with  the  season  for  the  handling  of  grain  crops. 
Atlanta  is  located  289  miles  southeast  of  Nashville,  and  none  of  the 
Georgia  points  mentioned  in  the  order  of  the  Commission  are  on  any 
navigable  stream  connecting  them  with  the  Mississippi,  Ohio,  or  Cum- 
berland rivers.  Belore  tiiere  were  any  rail  connections  between 
Nashville  and  the  river  gateways,  such  as  Cincinnati,  Louisville,  Ev- 
ansville,  Paducah,  Cairo,  Hickman,  etc.,  and  before  there  was  even 
any  rail  connection  between  any  of  these  river  crossings  and  Atlanta 
and  the  Southeast,  the  Nashville  &  Chattanooga  Railroad  was  com- 
pleted from  Nashville  to  Chattanooga  as  early  as  1854.  The  cities' 
of  Charleston  and  Savannah  contributed  largely  to  the  completion 
of  this  road  and  its  connections  with  Atlanta  and  the  seaboard  for 
the  purpose,  expressed  at  the  time,  of  connecting  the  cotton-produc- 
ing section  of  the  country  with  the  grain  fields  of  the  West.  The  line 
from  Charleston  to  Atlanta  and  Nashville  was  the  first  line,  and  was 
and  still  is  the  shortest  line  from  the  Southeast  to  the  western  grain 
country,  and  was  -completed  before  there  was  any  other  rail  connec- 
tion between  Nashville  and  the  Southeast  on  the  one  hand  and  Cairo, 
Evansville,  Louisville,  or  Cincinnati  on  the  other.  The  Nashville  & 
Chattanooga  Railroad,  as  soon  as  it  was  completed  to  Nashville,  was 
the  means  by  which  grain  and  all  western  commodities  were  sent  into 
the  Southeast.  All  this  traffic  of  necessity  came  from  the  Wabash, 
Ohio,  and  Mississippi  rivers  and  up  the  Cumberland  river  by  steam- 
boat to  Nashville,  and  was  there  loaded  upon  the  cars  of  the  Nash- 
ville &  Chattanooga  Railroad,  the  only  rail  line  into  the  Southeast  at 
that  time. 

This  movement  of  grain  caused  Nashville  at  that  early  day  to  be- 
come the  concentration  point  for  grain  moving  through  Nashville 
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as  the  first  real  gateway,  and"  over  the  Nashville  &  Chattanooga  Rail- 
road as  the  first  rail  line  into  the  Southeast  having  direct  connections 
with  the  western  waterways.  Vast  amounts  of  grain  and  other  com- 
modities were  gathered  in  this  way  at  Nashville  by  the  boats  of  the 
Cumberland  river,  and  transshipped  by  this  first  rail  line  to  Atlanta 
and  other  points  in  southeastern  territory.  This  was  long  before 
Cincinnati,  Louisville,  Cairo,  or  Paducah  or  any  of  the  other,  river 
crossings  were  grain  gateways  or  concentration  points  for  this  trade. 
There  were  no  rail  connections  north  or  west  of  Nashville  until  the 
L.  &  N.  finished  its  line  between  Louisville  and  Nashville  in  1859. 

At  this  time  the  L.  &  N.  Railroad  did  not  extend  south  of  Nash- 
ville, and  that  road  did  not  acquire  any  line  south  of  Nashville  until 
it  leased  the  road  from  Nashville  to  Etecatur  in  1871,  and  completed 
the  same  to  Montgomery  in  1879.  The  Nashville  &  Chattanooga  Rail- 
road did  not  own  a  line  west  and  north  of  Nashville  until  1872,  when 
it  began  to  operate  171  miles  of  railroad  running  from  Nashville  west, 
crossing  the  Tennessee  river  at  Johnsonville,  Tenn.,  and  going  to  the 
Mississippi  river  at  Hickman,  Ky.  This  road  then  became  interested 
in  the  hauling  of  grain  and  other  commodities  all  the  way  from  the 
Mississippi  and  Ohio  rivers  on  the  west  to  Atlanta  and  southeastern 
territory.  Prior  to  that  time  the  Nashville  &  Chattanooga  Railroad  had 
no  interest  in  how  the  grain  came  to  Nashville  from  the  Mississippi 
and  Ohio  rivers. 

After  the  Nashville  &  Chattanooga  Railroad  became  the  owner  of 
the  line  of  road  from  Hickman  to  Nashville,  it  constructed  and  put 
in  operation  free  elevators  on  the  Tennessee  river  at  Johnsonville  and 
on  the  Mississippi  river  at  Hickman,  and  by  so  doing  sought  to  attract 
shipments  of  grain  moving  from  the  Mississippi  and  Ohio  rivers  to 
its  171-mile  haul  to  Nashville,  and  then  to  carry  it  to  the  Southeast. 
It  was  found,  however,  that,  notwithstanding  the  establishment  of  the 
free  elevators  at  the  points  indicated,  most  of  the  grain  froiji  the 
Wabash,  Mississippi,  Ohio,  and  Cumberland  river  valleys  continued 
to  come  into  Nashville  by  boat  on  the  Cumberland  river.  The  boat  and 
rail  rate  from  the  Wabash,  Ohio,  and  Mississippi  river  grain-produc- 
ing valleys,  via  Hickman  and  Johnsonville,  to  Nashville,  was  higher 
than  the  all-river  rate  accepted  by  the  boats  upon  grain  from  these 
grain  sections  up  to  Nashville.  The  N.,  C.  &  St.  L.  Railroad  was 
therefore  obliged  to  take  some  steps  to  meet  this  situation  in  order 
to  protect  its  railroad  running  from  Nashville  west,  and  to  procure 
the  longest  possible  haul  from  the  grain-producing  sections  aforesaid 
to  the  grain-consuming  territory  in  the  Southeast. 
'  The  N.,  C.  &  St.  L.  Railroad  could  have  done  this  in  either  ohe  of 
two  ways.  It  could  have  fixed  and  accepted  a  very  low  local  rate 
from  the  river  crossings  up  to  Nashville,  thus  meeting  the  steamboat 
competition,  or  it  could  have  established  a  through  rate  from  the 
river  crossings  to  the  Southeast  via  Nashville,  protecting  this  through 
rate  by  extending  the  privilege  of  reshipping  at  Nashville.  It  chose 
to  follow  the  latter  course  in  order  better  to  subserve  and  protect  its 
revenues.    A  very  low  local  rate  up  to  Nashville  would  have  unnec- 
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essarily  sacrified  revenue.  This  low  rate  would  have  been  applicable 
to  all  the  grain  locally  consumed  at  Nashville  or  points  based  on  Nash- 
ville, and,  if  the  road  had  unduly  reduced  the  local  rate  up  to  Nash- 
ville to  meet  the  steamboat  competition,  it  would  have  been  impossible 
to  maintaiij  tihe  existing  scale  of  rates  on  other  commodities  besides 
grain  which  were  going  to  Nashville  in  lar^e  quantities  for  local  con- 
sumption. This  was  the  origin  of  the  reshippmg  privilege  which  has 
existed  for  forty  years  at  Nashville.  It  was  caused  by  competition 
in  the  shipment  of  grain  from  the  Mississippi  and  Ohio  rivers  by 
boat  to  Nashville  on  the  Cumberland  river. 

The  Cumberland  riyer  still  exists,  and  Nashville  is  still  located 
upon  it.  For  all  practical  purposes,  the  situation,  so  far  as  competi- 
tion on  the  Cumberland  river  is  concemedl,  is  the  same  potentially 
as  it  was  in  1872.  We  must  not  deceive  ourselves  by  believing  that 
the  L.  &  N.  and  the  N.,  C.  &  St.  L.  extended  this  reshipping  privi- 
lege to  shippers  and  dealers  at  Nashville  as  a  favor  to  the  shippers  and 
d«ders  or  as  a  favor  to  Nashville.  The  simple  truth  is  that  the  rail- 
roads extended  the  privilege  to  these  shippers  and  dealers  so  as  to 
obtain  the  shipment  ol  grain  from  Mississippi  and  Ohio  river  cross- 
ings over  their  own  lines. 

The  crucial  question  then  is:  Were  the  L.  &  N.  and  the  N.,  C.  & 
St.  L.  compelled  to  extend  the  reshipping  privilege  to  grain  dealers 
at  Nashville  in  order  to  successfully  compete  with  the  transportation 
of  grain,  grain  products,  and  hay  on  the  Cumberland  river?  If  they 
were,  then  the  law  of  the  land  declares  that  the  granting  of  the  priv- 
ilege to  Nashville  and  not  to  Atlanta,  where  no  such  competition  ex- 
isted, would  not  be  a  violation  of  section  3  of  the  act  to  regulate 
commerce. 

We  may  not  annul  the  order  for  the  reason,  if  it  be  so,  that  Nash- 
ville ought  to  be  classed  and  equalized  with  Mississippi  and  Ohio 
river  crossings,  nor  may  we  annul  it  for  the  reason  that  Nashville  is 
a  natural  concentration  point  or  primary  market  for  grain,  if  it  be 
so,  nor  on  the  ground  that  Nashville  is  the  proper  place  for  stoppage 
of  grain  in  order  to  protect  the  grain  itself  by  handling  and  drying. 
We  must  annul  the  order,  if  at  all,  upon  the  ground  that  upon  the 
undisputed  facts  the  law  declares  that  there  is  no  violation  of  section 
3  of  the  act  to  regulate  commerce.  We  think  that  the  undisputed 
facts  demonstrate  that  the  reshipping  privilege  was  extended  to  ship- 
pers and  dealers  at  Nashville  on  account  of  the  competition  on  the 
Cumberland  river,  and  on  that  account  alone,  and  that  the  undis- 
puted evidence  would  not  support  any  other  finding  upon  that  prop- 
osition. It  is  alleged  that  the  railroads  bought  into  the  situation  at 
Nashville  and  therefore  cannot  be  heard  to  say  that  they  were  com- 
pelled to  meet  the  Cumberland  river  competition.  This  reasoning 
would  prohibit  the  building  of  all  railroads,  as  no  one  would  build  a 
railroad  if  it  were  to  be  held  that  all  competition  met  in  the  opera- 
tion of  the  same  should  be  considered  voluntary  because  the  road  had 
been  voluntarily  built.  The  imsoundness  of  such  argument  does  not 
require  demonstration. 
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In  East  Tennessee,  Virginia  &  Georgia  Railway  Co.  ▼.  Interstate 
Commerce  Commission,  181  U.  S.  18,  21  Sup.  Ct.  522  (45  L.  Ed. 
719),  the  Supreme  Court,  speaking  of  the  section  of  the  interstate 
commerce  law  involved  in  this  case,  used  the  following  language: 

"The  prohibition  of  the  third  section,  when  that  section  is  considered  in  its 
proper  relation,  is  directed  against  nnjnst  discrimination  or  undue  preference 
arising  from  the  voluntary  and  wrongful  act  of  the  carriers  complained  of 
as  having  given  undue  preference,  and  "does  not  relate  to  acts  the  result  of 
conditions  wholly  beyond  the  control  of  such  carriers." 

In  the  same  case  the  Supreme  Court  said: 

"The  only  principle  by  which  it  is  possible  to  enforce  the  whole  statute  is 
the  construction  adopted  by  the  previous  opinions  of  this  court;  that  is,  that 
competition  which  is  real  and  substantial  and  exercises  a  potential  influence 
on  rates  to  a  particular  point  brings  into  play  the  dissimilarity  of  circum- 
stance and  condition  provided  by  the  statute  and  justifies  the  lesser  charge  to 
the  more  distant  a^d  competitive  point  than  to  the  nearer  and  noncompetitive 
place,  and  that  this  right  is  not,  destroyed  by  the  mere  fact  that  incidentally 
the  lesser  charge  to  the  competitive  point  may  seemingly  give  a  preference  to 
that  point,  and  the  greater  rate  to  the  jioncompetitive  point  may  apparently 
engender  a  discrimination  against  it  We  say  seemingly  on  the  one  hand  and 
apparently  on  the  other,  because  in  the  supposed  cases  the  preference  is  not 
'undue'  or  the  discrimination  ^unjust'  This  is  clearly  so,  when  it  is  consid- 
ered that  the  lesser  charge  upon  whl<A  both  the  assumption  of  preference 
and  discrimination  is  predicated  is  sanctioned  by  the  statute,  which  causes 
the  competition  to  give  rise  to  the  right  to  make  the  lesser  charge.  Indeed, 
the  findings  of  fact  made  by  the  Ck>mml88ion  in  this  case  leave  no  room  for 
the  contention  that  either  undue  preference  in  favor  of  NashviUe  or  unjust 
discrimination  against  Chattanooga  arose  merely  from  the  act  of  the  carri- 
ers in  meeting  the  competition  existing  at  NashviUe." 

It  is  true  that  the  language  last  above  quoted  was  used  in  reference 
to  the  influence  of  competition  on  section  4  of  the  interstate  commerce 
act  before  its  amendment,  but  the  same  reasoning  must  apply  with 
equal  force  to  cases  under  section  3  for  it  has  been  uniformly  held  by 
the  courts  that  the  prohibition  contained  in  section  4  is  but  one  of 
the  kinds  of  competition  denounced!  by  section  3.  Texas  &  Pacific 
Ry.  Co.  V.  Interstate  Commerce  Commission,  162  U.  S.  197,  16  Sup. 
Ct.  666,  40  L.  Ed.  940 ;  Interstate  Commerce  Commission  v.  Alabama 
Midland  Railway,  168  U.  S.  144,  18  Sup.  Ct.  45,  42  L.  Ed.  414;  L. 
&  N.  R  R.  V.  Behlmer,  175  U.  S.  648,  20  Sup.  Ct.  209,  44  L.  Ed.  309. 

In  the  recent  cases  of  Interstate  Commerce  Commission  v.  Diffen- 
baugh,  222  U.  S.  42,  32  Sup.  Ct.  22,  56  L.  Ed.  83,  and  Peavey  & 
Co.  V.  Union  Pacific  R.  R.  Co.  (C.  C.)  176  Fed.  423,  it  was  held 
that  the  payment  of  an  elevator  charge  by  a  railroad  company  which 
is  com'pelled  by  competition  is  lawful.  The  Interstate  Commerce 
Commission  itself  has  in  a  large  number  of  cases  recognized  compe- 
tition, and  especially  water  competition,  as  influential  upon  the  es- 
tablishment of  reasonable  rates.  Commercial  Club  of  Omaha  v.  Chi- 
cago Ry.  Co.,  7  Interst.  Com.  R.  404;  Raworth  v.  Northern  Pacific 
R.  R.  Co.,  3  Interst.  Com.  R,  862;  Chattanooga  Board  of  Tradle  v. 
Southern  Ry.  Co.,  10  Interst.  Com.  R.  133;  E.  Sondheimer  Co,  v. 
111.  Cent.  R.  R.  Co.,  17  Interst.  Com.  Com'n  R.  60;  Bulte  Milling  Co. 
et  aL  V.  Chicago  &  Alton  R.  R.,  15  Interst  Com.  Com'n  R.  351; 
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Monroe  Progressive  League  v.  St.  L.,  I.  M.  &  S.  Ry.,  15  Interst.  Com, 
Com'n  R.  534;  Indianapolis  Freight  Bureau  v.  P.  R.  R.  Co.,  15  In- 
terst.  Com.  Com'n  R.  567;  Columbia  Grocery  Co.  v.  L.  &  N.  R.  R., 
18  Interst.  Com.  Com'n  R.  502. 

[2]  It  is  earnestly  claimed,  however,  that,  as  the  Interstate  Com- 
merce Commission  found  that  this  reshipping  privilege  at  Nashville 
was  a  discrimination  against  Atlanta  and  the  other  Georgia  points, 
this  court  is  concluded  by  that  finding.  In  the  case  of  A.,  T.  &  S. 
F.  Ry.  Co.  et  al.  v.  Interstate  Commerce  Commission  (Com.  C.)  188 
Fed.  229,  this  court  said : 

"In  otber  words,  as  In  this  case,  where  aU  the  facts  are  undisputed,  we  do 
not  think  the  Commission  can  by  an  ultimate  finding  based  upon  the  undis- 
puted facts  preclude  this  court  from  reaching  a  conclusion  of  its  own  upon 
such  undisputed  and  admitted  facts.  When  the  facts  are  undisputed,  there 
is  no  occasion  for  the  facts  to  be  found,  and  the  ultimate  conclusion  of  the 
Commission  is  a  mixed  question  of  law  and  fact  which  certainly  ought  not 
to  be  held  to  be  conduslve  upon  this  court." 

Where  the  facts  of  a  case  are  admitted  and  the  question  is  what 
the  judgment  of  a  tribunal  shall  be  upon  such  admitted  facts,  the  case 
stands  in  the  same  position  as  if  the  facts  Had  been  found  and  the 
question  should  arise  as  to  what  should  be  the  judgment  upon  the 
facts  so  found.  This  is  always  a  question  of  law.  *  So  in  the  present 
instance,  the  facts  being  undisputed,  the  question  arises  whether  these 
facts  show  a  violation  of  section  3,  and  the  solution  of  the  question 
involves  a  consideration  and  interpretation  of  said  section  which  is 
peculiarly  a  question  of  law  and  within  the  power  of  this  court  to 
decide. 

In  Interstate  Commerce  Commission*  v.  Union  Pacific  R.  R.,  222 
U.  S.  541,  32  Sup.  Ct.  108,  56  L.  Ed.  308,  it  was  said  by  the  Supreme 
Court: 

**There  has  been  no  attempt  to  make  an  exhaustive  statement  of  the  prin- 
ciples involved,  but  in  cases  thus  far  decided  it  has  been  settled  that  the 
orders  of  the  Commission  are  final  unless  inter  alia  *  *  *  (3)  based  upon 
a  mistake  of  law." 

Again,  in  the  case  of  State  of  Washington  ex  rel.  Oregon  R.  R. 
&  Navigation  Co.  v.  H.  A.  Fairchild  et  al.,  224  U.  S.  510,  32  Sup.  Ct. 

535,  56  L.  Ed. ,  the  question  was  presented  as  to  whether,  as  a 

matter  of  law,  the  facts  proved  showed  the  existence  of  such  a  public 
necessity  as  authorized  the  taking  of  property,  and  the  Supreme  Court 
held  in  that  case  that  the  facts  did!  not  show  the  existence  of  such 
public  necessity,  although  the  Railroad  Commission  of  the  state  of 
Washington  had  found  otherwise.  The  Supreme  Court  cited  the 
cases  of  Kansas  City  Railway  Co.  v.  Albers  Commission  Co.,  223 
U.  S.  573,  32  Sup.  Ct.  316,  56  L.  Ed.  556,  Cedar  Rapids  Gaslight 
Co.  V.  Cedar  Rapids,  223  U.  S.  655,  32  Sup.  Ct.  389,  56  L.  Ed.  594, 
and  Graham  v.  Gill,  223  U.  ^.  643,  32  Sup.  Ct.  396,  56  L.  Ed.  586, 
decided  by  that  court. 

Our  conclusion  in  regard  to  the  whole  case  is  that  under  the  facts 
appearing  in  the  record  the  reshipping  privilege  at  Nashville  is  not  in 
violation  of  section  3,  nor  a  discrimination  in  favor  of  Nashville  as 
197F.— « 
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against  Atlanta  and  the  other  Georgia  points,  and  that,  the  facts  ht- 
ing  undisputed,  it  is  within  the  undoubted  power  of  this  court  t«> 
so  declare  as  a  matter  of  law  applicable  to  such  a  state  of  facts. 

The  order  of  tlie  Interstate  Commerce  Commission  complained  of 
in  this  proceeding  will  therefore  be  aimuUed  and  the  motion  to  dis- 
miss denied.    And  it  is  so  ordered. 

HUNT,  Judge,  dissenting. 


OHAMBSB  OF  CX)MMEBGI}  OF  0IT7  OF  AUGUSTA,  OA.,  ▼•  UNITSD 

STATES  6t  al. 

(Commerce  Court.    June  7,  1912.) 

No.  65. 

OoioixBOB  (I  95*) — ^Interstate  Gommebce  GoionssioiT — ^Review  of  Obdsbs. 
An  order  of  the  Interstate  Commerce  Commission  dismissing  a  com- 
plaint against  coal  rate  held  supported  by  substantial  evidence  and  with- 
out errors  of  law  wMch  gave  the  Commerce  Court  grounds  for  annul- 
ling it. 

[Ed.  Note.-^B3r  other  cases,  see  Commeroe,  Gent  Dig.  J  145;    Dec 
Dig.  I  95.*] 

In  Equity.  Suit  by  the  Chamber  of  Commerce  of  the  City  of  Au- 
gusta, Ga.,  petitioner,  against  the  United  States  and  the  Interstate 
Commerce  Commission,  respondents.  On  motion  to  dismiss.  Motion 
granted. 

For  opinion  of  the  Interstate  Commerce  Commission,  see  22  In- 
lerst.  Com.  Com'n  R.  233. 

John  B.  Daish,  of  Washington,  D.  C.  (E.  G.  Kalbfleisch,  of  Au- 
gusta, Ga.,  on  the  brief),  for  petitioner. 

Win f red  T.  Denison,  of  Washington,  D.  C.  (Thurlow  M.  Gordon, 
of  Washington,  D.  C,  on  the  brief),  for  the  United  States. 

Chas.  W.  Needham,  of  Washington,  D.  C,  for  Interstate  Com- 
merce Commission. 

Before  KNAPP,  Presiding  Judge,  and  HUNT,  GARLAND,  and 
MACK,  Associate  Judges. 

MACK,  Judge.  Petitioner  seeks  the  annulment  of  the  action  of 
the  Interstate  Commerce  Commission  in  dismissing  a  complaint  alleg- 
ing that  the  rate  of  $2.10  per  ton  on  coal  from  Coal  Creek  mines  in 
Tennessee  to  Augusta,  Ga.,  in  force  since  October  1,  1907,  was  un- 
just and  unreasonable  in  itself,  and  subjected  the  manufacturers  of 
Georgia  to  undue  prejudice  as  compared  with  other  designated  points 
in  the  same  general  territory.  In  dismissing  the  complaint  the  Com- 
mission denied  reparation. 

That  the  Commission  proceeded  in  all  respects  according  to  law 
in  the  hearing  of  the  case,  and  that  there  was  substantial  evidence 
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in  support  of  its  conclusions,  is  not  denied.  The  petitioner,  however, 
alleges  that  the  Commission  erred  in  matters  of  law  apparent  on  the 
face  of  the  report  in  dismissing  the  complaint,  and  in  denying  the 
relief  prayed.  On  oral  argument  it  was  conceded  that  no  one  of  the 
alleged  errors  of  law  would  of  itself  be  a  sufficient  basis  to  annul 
the  order  of  the  Commission,  but  it  was  urged  that  in  some  way  this 
court  could  amalgamate  all  the  charges  of  alleged  error  and  deduce 
therefrom  some  sufficient  new  ground  not  specified  which  would  re- 
quire it  to  set  aside  the  order  of  dismissal. 

In  view  of  the  admissions  of  counsel,  we  deem  it  unnecessary  to 
discuss  the  alleged  errors  in  detail.  In  our  judgment,  neither  any  one 
of  them  nor  all  of  them  combined  confer  upon  this  court  either  the 
right  or  the  duty  to  annul  the  Commission's  order. 

The  motions  of  the  respondents  to  dismiss  the  petition  will  there- 
fore be  sustained,  and  the  petition  will  be  dismissed,  at  the  petition- 
er's cost.  / 

Petition  dismissed. 


Ex  parte  SCHOREB. 
(District  Court,  B.  D.  Wisconsin.    June  10,  1912.) 

L  BXTBADITION  (§  10*) — INTERNATIONAL — ^PBOCXDUBE — PSELIMINABT  DEMAND. 

In  the  absence  of  treaty  provisions  requiring  it,  a  demand  for  the  ex- 
tradition of  a  fugitive  from  justice  Is  not  a  step  necessary  to  be  taken 
before  the  instltntion  of  proceedings  for  his  return,  which  may  be  pros- 
ecuted before  an  extradition  commissioner  by  a  foreign  country,  under 
Rev.  St.  §  5270  (U.  S.  Comp.  St  1901,  p.  3591),  without  any  precedent 
formalities. 

[Ed.  Note.— For  other  cases,  see  Extradition*  Gent  Dig.  |  11;    Dec. 
Dig.  I  10.*] 
2.  Extradition  (|  12*) — ^Intebnational — Pbocbdttbe — ^Wabbant  of  Arbest. 

In  proceedings  for  the  extradition  of  an  alleged  fugitive  from  Justice 
by  a  foreign  country  under  Rev.  St  §  5270  (U.  S.  Comp.  St  1901,  p.  3591), 
It  Is  not  necessary  to  produce  before  the  commissioner  any  warrant  of 
arrest  or  other  equivalent  document  issued  by  a  foreign  magistrate. 

[Ed.  Note. — For  other  cases,  see  Extradition,  Cent  Dig.  S  13;    Dec. 
Dig.  §  12.*] 
8.  ExTBADinoN  (S  14*) — Intebnational — Pbogedube — ^Depositions. 

Act  Aug.  3, 1882,  c.  378,  §  5,  22  Stat  216  (U.  S.  Comp.  St  1901,  p.  8595), 
which  provides  that,  in  extradition  proceedings,  copies  of  depositions 
shall  be  received  In  evidence  if  authenticated  so  as  to  entitle  them  to 
be  received  In  the  tribunals  of  the  demanding  country  which  may  be 
shown  by  the  certificate  of  the  principal  diplomatic  or  consular  officer 
of  the  United  Stateis  resident  in  such  country,  supersedes  the  requirement 
of  Rev.  St  i  5271  (U.  S.  Comp.  St  1901,  p.  3593),  that  such  copies  shaU 
be  attested  by  the  oath  of  the  person  producing  them,  and  such  attesta- 
tion is  not  necessary. 

[Ed.  Note.— For  other  cases,  see  Extradition,  Cent  Dig.  S|  15, 16;  Dec. 
Dig.  I  14.*] 

4.  EXTBADITION    (I   14*) — iNTSBNAnONAL — ^HSABINQ    BEFOBE    COUMISSIONEI^— 

Evidence. 

Evidence  offered  before  an  extradition  commissioner  to  sustain  charges 
of  forgery  and  the  utterance  of  forged  bills  of  exchange  in  Bavaria  by 
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an  alleged  fngltlTe  from  Justice  reviewed  in  a  habeas  corpus  proceeding, 
and  Jheld  competent  and  sufficient  to  authorize  the  commissioner  to  exer- 
cise bis  judgment  thereon. 

[Ed.  Note.— For  other  cases,  see  Extradition,  Cent  Dig.  |S  16, 16;  Dec 
Dig.  i  14.*] 

0.  Criminal  Law  (§  871*) — ^Admissibiutt  or  Evidence — Intent  and  Knowl- 
edge. 

To  sustain  charges  of  forgery  and  the  utterance  of  forged  paper,  evi- 
dence that  the  accused  liad  in  his  possession  and  disposed  of  a  large 
number  of  other  forged  bills  and  acceptances  of  similar  character  to 
those  upon  which  the  charges  are  based  Is  competent  upon  the  questions 
of  knowledge  and  intent 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  SS  830-832 ; 
Dec.  Dig.  I  871.*] 

<L  EXTBADITION  (|  14*) — INTEBNATIONAL — SCOPB  OF  INQ0IBT  BBFOBB  OOMMIS- 
SIONEB. 

In  proceedings  for  the  extradition  of  an  alleged  fugitive  from  justice 
of  a  foreign  country  charged  with  a  crime  specified  in  the  treaty  and 
also  enumerated  in  Rev.  St.  I  5270  (U.  S.  Comp.  St  1901,  p.  3581),  the 
commissioner  is  not  required  to  make  extended  inquiry  as  to  the  scope 
of  the  criminal  Jurisprudence  of  the  dei^andlng  country,  but  is  limited 
to  determining  whether  there  is  sufficient  evidence  of  criminality  to  Jus- 
tify holding  the  accused  for  the  particular  offense,  as  we  understand 
that  offense  by  its  description  in  the  treaty  and  in  our  laws. 

[Ed.  Note.— For  other  cases,  see  Extradition,  Cent  Dig.  §§  15,  16;  Dec. 
Dig.  I  14.*] 

On  petition  by  Michael  Schorer  for  a  writ  of  habeas  corpus.  Dis- 
missed. 

See,  also,  195  Fed.  334. 

E.  J.  Henning,  of  Milwaukee,  Wis.,  for  petitioner. 
H.  H.  Bamum,  of  Chicago,  111.,  and  Emil  Wallber,  of  Milwaukee, 
Wis.,  for  German  Government. 

GEIGER,  District  Judge.  On  May  8th  Michael  Schorer  filed  his 
petition  for  a  writ  of  habeas  corpus  to  test*  the  legality  of  his  deten- 
tion by  the  United  States  marshal  of  this  district. 

The  petitioner  and  one  Hans  Boessl  were  arrested  in  November, 
1911,  as  alleged  fugitives  from  justice  from  the  kingdom  of  Bavaria, 
charged  with  the  crimes  of  forgery  and  the  utterance  of  forged  ac- 
ceptances or  bills  of  exchange.  They  were  committed  to  jail,  but 
subsequently  discharged  because  the  United  States  commissioner  en- 
tertaining the  proceedings  had  not  been  authorized  to  act  as  an  ex- 
tradition commissioner.  Second  extradition  proceedings  were  insti- 
tuted, and  upon  such  they  were  committed  to  await  the  action  of  the 
executive  department.  They  again  sued  out  a  writ  of  habeas  corpus, 
upon  which  they  were  discharged  upon  the  ground  that  the  record 
failed  to  disclose  an  executive  mandate  or  requisition  and  failed  to 
show  a  prima  facie  case  of  guilt.  On  the  16th  day  of  March,  1912, 
the  petitioner,  Schorer,  was  again  arrested  by  virtue  of  a  warrant  is- 
sued by  an  extradition  commissioner  upon  a  complaint  charging  him 
with  being  a  fugitive  from  justice  from  the  kingdom  of  Bavaria,  hav- 
ing there  committed  the  crimes  of  forgery  and  the  utterance  of  forged 
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papers  specified  in  the  complaint.  Thereupon  a  hearing  was  had  be- 
fore the  commissioner,  resulting  in  an  order  committing  the  petitioner 
to  the  custody  of  the  marshal  to  abide  the  order  of  the  Secretary  of 
State  of  the  United  States.  The  record  of  such  proceedings  is  be- 
fore the  court  purusant  to  a  writ  of  certiorari. 
The  petitioner  attacks  the  proceedings  upon  the  following  grounds : 

(1)  That  no  mandate  or  demand  upon  the  United  States  for  the 
extradition  of  the  accused  has  been  produced  or  proven  in  the  pro- 
ceedings. 

(2)  That  no  warrant  or  equivalent  of  a  warrant  of  any  tribunal  of 
the  demanding  country  has  been  produced. 

(3)  That  the  copies  of  depositions  taken  in  the  demanding  country 
and  received  by  the  commissioner  are  not  properly  certified. 

(4)  That  no  prima  facie  case  of  forgery  or  utterance  of  forged  pa- 
pers by  the  accused  has  been  made. 

(5)  That  there  is  no  competent  evidence  in  the  record  upon  which 
the  commissioner  could  exercise  his  judgment. 

(6)  That  there  is  no  evidence  in  the  record  showing  that  utterance 
of  forged  papers  is  a  crime  imder  the  laws  of  Bavaria  or  of  the  Ger- 
man Empire. 

These  will  be  considered : 

[  1  ]  First.  The  rule  is  well  settled  that,  unless  there  is  a  provision  in 
the  treaty,  a  demand  by  one  country  upon  another  for  the  extradition 
of  an  alleged  fugitive  is  not  a  step  necessary  to  be  taken  prior  to,  or 
to  be  proven  in,  the  proceedings  before  the  extradition  commissioner, 
pursuant  to  section  5270,  R.  S.  U.  S.  Likewise,  unless  treaty  stipula- 
tions require  another  or  a  different  course  to  be  pursued,  the  foreign 
country  is  authorized  to  institute  the  proceedings  under  the  section 
named  without  any  precedent  formalities.  Some  confusion  has  arisen 
because  of  a  failure  to  distinguish  between  cases  where  the  treaty 
contains  stipulations  respecting  procedure  and  cases  where  it  is  silent, 
leaving,  in  the  latter  case,  the  statute  as  the  controlling  guide  in  mat- 
ters before  the  extradition  commissioner. 

The  treaty  provision  applicable  to  this  case  is  as  follows : 

"Article  1.  The  government  ot  the  United  States  and  the  Bavarian  govern- 
ment promise  and  engage,  upon  mutual  requisitions  by  them  or  their  min- 
isters, officers  or  authorities,  respectively  made,  to  deliver  up  to  justice 
all  persons  who,  being  charged  with  the  crime  ♦  ♦  ♦  forgery,  or  the  ut- 
terance of  forged  papers,  ♦  ♦  ♦  committed  within  the  Jurisdiction  of 
either  party,  sliall  seek  an  asylum,  or  shall  be  found  within  the  territorieB 
of  the  other:  Provided,  that  this  shall  only  be  done  upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the  place  where  the  fugitive  or 
person  so  charged  shaU  be  found,  would  Justify  his  apprehension  and  com- 
mitment for  trial,  if  the  crime  or  offense  had  there  been  committed;  and 
the  respective  Judges  and  other  magistrates  of  the  two  governments  shall 
have  power,  Jurisdiction  and  authority,  upon  complaint  made  under  oath, 
to  issue  a  warrant  for  the  apprehension  of  the  fugitive  or  person  so  charged, 
that  he  may  be  brought  before  such  Judges  or  other  magistrates,  respectively, 
to  the  end  that  the  evidence  of  criminality  may  be  heard  and  considered; 
and  if,  on  such  hearing,  the  evidence  be  deemed  sufficient  to  sustain  the 
charge,  it  shaU  be  the  duty  of  the  examining  Judge  or  magistrate  to  certify 
the  same  to  the  proper  executive  authority,  that  a  warrant  may  issue  for 
the  surrender  of  such  fugitive.  •  •  •»»  Treaty  with  Bavaria,  Sept  25, 
1853,  10  Stat  1023. 
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It  Will  be  seen  that  the  foregoing  contains  nothing  respecting  the 
necessity  of  a  requisition  as  part  of  the  proceedings  or  the  proof  be- 
fore the  commissioner.  The  agreement  to  surrender  "upon  mutual 
requisition"  is  common  to  all  treaty  provisions,  and  would  probably 
be  implied  in  any  extradition  treaty.  The  necessity  either  of  a  requisi- 
tion or  an  executive  mandate  has  been  resolved  against  upon  the  samfe 
grounds  (Moore,  Extradition,  §  235) — that  is,  unless  the  treaty  calls 
for  them  as  a  part  of  the  proceedings  before  the  commissioner — and 
the  most  decisive  utterance  upon  this  point  is  contained  in  the  case 
of  Grin  v.  Shine,  187  U.  S.  181,  23  Sup.  Ct.  98,  47  L.  Ed.  130,  where 
the  following  language  is  used : 

"It  was  formerly  beld  that  a  requisition  from  the  demanding  government 
was  necessary  to  be  produced  before  the  commissioner  could  act  (In  re  Herrls 
[D.  C]  32  Fed.  583),  but  the  opinion  in  this  case  was  reversed  by  Mr.  Jus- 
tice Brewer  on  appeal  to  the  Circuit  Court,  who  held  that  no  preliminary 
requisition  was  necessary,  as  extradition  could  not  be  consummated  without 
action  by  the  executive  in  the  last  instance,  and  that  the  authority  of  the 
foreign  government  to  act  need  not  appear  in  the  complaint,  if  it  were  made 
to  appear 'in  the  examination  before  the  commissioner,  or  elsewhere  in  the 
proceedings.  Bearing  in  mind  the  frequent  necessity  for  immediate  action  in 
case  the  whereabouts  of  the  accused  is  ascertained,  the  delay  necessary  to 
procure  a  preliminary  requisition  might  often  result  in  the  defeat  of  Justice. 
In  Kaine's  Case,  14  How.  103,  129  [14  L.  Ed.  345],  this  court  was  nearly 
equally  divided  upon  the  question  whether  a  preliminary  mandate  from  the 
executive  was  necessary.  So  long  as  Mr.  Justice  Nelson,  who  thought  such 
mandate  necessary,  remained  upon  the  bench,  his  opinion  was  followed  in 
the  Second  Circuit  (In  re  Henrlch,  5  Blatch.  414  [Fed.  Cas.  No.  6,3C9] ;  In 
re  Farez,  7  Blatch.  84,  45  [Fed.  CJas.  No.  4,044]),  but  since  that  time  a  differ- 
ent view  has  been  taken  of  the  question  (In  re  MacDonnell,  11  Blatch.  79 
[Fed.  Cas.  No.  8,771] ;  In  re  Thomas,  12  Blatch.  370  [Fed.  Cas.  No.  13,887]). 
Judge  Lowell's  opinion  accorded  with  the  later,  and,,  as  we  think,  the  sounder 
view.  In  re  Kelley,  2  Lowell,  339  [Fed.  Cas.  No.  7,655].  See,  also,  Benson 
V.  McMahon,  127  U.  S.  457  [8  Sup.  Ct  1240,  32  U  Ed.  234]." 

In  the  case  of  In  re  Herris  (D.  C.)  32  Fed.  583  (s.  c.  [C.  C]  33  Fed. 
165),  and  in  the  later  cases  above  referred  to,  the  necessity  for  such 
mandate  was  resolved  against  principally  because  the  treaty  makes  no 
provision  therefor,  and,  secondly,  because  extradition  must  ultimately 
result  through  the  action  of  the  executive  department.  These  cases 
explain  what  is  meant  in  the  quotation  from  Grin  v.  Shine,  supra,  that 
the  mandate  or  authority  need  not  appear  in  the  complaint  if  it  is 
made  to  appear  in  the  examination  before  the  commissioner  or  else- 
where in  the  proceedings.  This  latter  clause  undoubtedly  means  that 
the  demand  of  the  foreign  government  must  be  made  to  appear  to  this 
government  some  time  or  somewhere  in  the  whole  proceedings  from 
their  initiation  down  to  their  consummation  by  the  executive.  All  of  the 
later  authorities  clearly  indicate  that  the  usual  diplomatic  requisition 
is  no  concern  of  the  extradition  commissioner,  but  that  his  functions 
under  section  5270  are  limited  to  the  matters  therein  stated,  viz.,  the 
determination  of  the  sufficiency  of  the  evidence  "to  sustain  the 
charge."  The  treaty  above  referred  to  clearly  contemplates  nothing 
more.  I  may  add  that  in  the  present  proceeding  the  extradition  com- 
missioner requested  the  Secretary  of  State  to  furnish  to  him  copies 
of  the  foreign  or  executive  action  relating  to  the  petitioner,  conceiving 
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that  it  was  necessary  to  incorporate  the  same  in  the  record  in  order 
to  meet  the  suggestions  contained  in  a  former  decision  upon  the  pre- 
vious application  by  the  petitioner  and  Boessl.  The  Secretary  of  State 
while  furnishing  copies  requested  stated  to  the  commissioner,  on  the^ 
authority  of  Benson  v.  McMahon,  supra,  that  the  state  department 
deemed  such  evidence  wholly  unnecessary  in  the  proceedings  be- 
fore the  commissioner.  That  such  appears  to  have  been  the  view  of 
the  state  department  for  many  years  is  also  assigned  by  Judge  Blatch- 
ford  (In  re  Thomas,  12  Blatch.  378,  Fed.  Cas.  No.  13,887),  as  the  rea- 
son for  refusing  to  follow  the  earlier  rulings  upoa  this  subject.  All 
this  is,  of  course,  not  inconsistent  with  the  requirement  that  the  com- 
missioner should  at  some  stage  of  the  proceeding  be  satisfied  that  the 
proceedings  are  instituted  on  behalf  of  the  foreign  government ;  that 
is,  they  should  not  proceed  merely  upon  private  information  nor  be 
supported  by  private  interests.  It  is  noteworthy,  however,  that  the 
record  need  disclose  only  slight  evidence  of  the  fact  that  the  foreign 
government  has  initiated  the  procee(lings.  See  Benson  v.  McMahon, 
supra. 

[2]  Second.  The  petitioner's  second  contention  is  fully  met  by 
either  one  or  both  of  the  following  considerations : 

(a)  It  is  not  necessary  to  produce  before  the  commissioner  any  war- 
rant or  equivalent  of  a  warrant  of  any  tribunal  of  the  demanding 
country.  In  Grin  v.  Shine,  supra,  involving  the  Russian  treaty  (which 
requires  the  production  of  such  warrant),  Mr.  Justice  Brown,  after 
holding  that  the  treaty  provisicm  had  been  complied  with,  says  (187  U. 
S.  page  191,  23  Sup.  Ct.  page  102, 47  L.  Ed.  130) : 

"But  there  Is  another  consideration  In  this  connection  which  should  not 
be  overlooked.  While  the  treaty  contemplates  the  production  of  a  copy  of 
a  warrant  of  arrest  or  other  equivaleut  document  issued  by  a  magistrate  of 
the  Russian  Empire,  it  is  within  the  power  of  Congress  to  dispense  with  this 
requirement,  and  we  think  it  has  done  so  by  Hey.  Stat  {  6270,  hereinbefore 
cited.  The  treaty  is  undoubtedly  obligatory  upon  both  powers,  and,  if  Con- 
gress should  prescribe  additional  formalities  than  those  required  by  the 
treaty,  it  nqight  become  the  subject  of  complaint  by  the  Russian  goyemment 
and  of  further  negotiations.  But,  notwithstanding  such  treaty.  Congress  has 
a  perfect  right  to  provide  for  the  extradition  of  criminals  in  its  own  way 
with  or  without  a  treaty  to  that  effect,  and  to  declare  that  foreign  crimi- 
nals shaU  be  surrendered  upon  such  proofs  of  criminality  as  it  may  Judge 
sufficient  Castro  v.  De  Urlarte  [D.  C]  16  Fed.  d3.  This  appears  to  have 
been  the  object  of  section  5270,  which  is  applicable  to  all  foreign  governments 
with  which  we  have  treaties  of  extradition.  The  requirements  of  that  sec- 
tion, as  already  observed,  are  simply  a  complaint  under  oath,  a  warrant  of 
arrest  evidence  of  criminality  sufficient  to  sustain  the  chsj^e  under  the 
provisions  of  the  proper  treaty  or  convention,  a  certificate  by  the  magistrate 
of  such  evidence  and  his  conclusions  thereon  to  the  Secretary  of  State.  As 
no  mention  is  here  made  of  a  warrant  of  arrest,  or  other  equivalent  docu- 
ment, issued  by  a  foreign  magistrate,  we  do  not  see  the  necessity  of  its  pro- 
duction. This  is  one  of  the  requirements  of  the  treaty  which  Congress  has 
intentionally  waived.    Moore  on  Extradition,  |  70.** 

(b)  The  record  in  the  present  case  discloses  an  authenticated  copy 
of  a  document,  signed  by  "The  Examining  Magistrate  of  Royal  Su- 
perior Court  of  Munich,  Meidinger,  Royal  Councillor,"  to  which  is 
attached  the  court  seal,  and  which,  after  description  of  the  accused, 
recites  the  charge  made  against  him,  the  provisions  of  the  German 
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Penal  Code,  his  flight  and  probable  guilt,  and  concludes  with,  "the 
arrest  of  Schorer  for  the  purpose  of  being  placed  under  examination 
is  ordered  because  the  accused  has  fled."  This  is  sufficient.  *lf  not 
a  warrant  o<  arrest,  it  is  an  equivalent  judicial  document  issued 
by  a  judge  or  magistrate  authorized  to  do  so."  Grin  v.  Shine,  supra, 
187  U.  S.  190,  191,  23  Sup.  Ct.  102, 47  L.  Ed.  130. 

[3]  Thfrd.  It  is  claimed  that  the  depositions  offered  and  received 
by  the  commissioner  are  not  properly  authenticated,  and  should  not 
have  been  received.  While  it  may  be  doubted  whether  this  contention 
can  be  reviewed  on  habeas  cprpus,  it  is  nevertheless  conceded  that  the 
consular  authentication  affixed  to  the  copies  of  the  depositions  is  in 
the  precise  form  required  by  the  statute.  Section  5,  22  Stats,  at 
Large,  216;  Act  Aug.  3,  1882.  Counsel  contends  that  although  this 
act  amending  section  5271,  U.  S.  Stats.,  as  it  originally  stood,  repealed 
said  last-named  section  only  so  far  as  it  was  inconsistent  therewith, 
yet  the  original  clause  of  such  section  requiring  the  copies  of  depo- 
sitions to  be  attested  "upon  th^  oath  of  the  party  producing  them 
to  be  true  copies  of  the  original  depositions"  has  not  been  eliminated 
from  the  required  method  of  procedure  in  the  admission  of  evidence 
in  extradition  cases.  It  seems  to  me  that  the  amending  act  was  clearly 
designed  to  prescribe  a  single  test  of  admissibility  of  evidence  in  pro- 
ceedings in  this  country,  and  it  certainly  by  its  clear  language  eliminat- 
ed the  clause  relating  to  attesting  copies  of  depositions  when  it  provid- 
ed that  such  depositions  "or  the  copies  thereof"  shall  be  received  when 
authenticated  by  the  certificate,  etc.,  of  the  principal  diplomatic  of- 
ficer. In  other  words,  the  amending  statute  intended  to  make  the 
consular  certificate  the  final  and  controlling  guide  in  determining  the 
admissibility  of  testimony  before  the  extradition  commissioner.  When 
the  documentary  evidence  has  been  authenticated  as  required  by  the 
statute,  it  is  admissible,  leaving  to  the  commissioner  merely  the 
question  of  determining  the  sufficiency  of  the  evidence  therein  con- 
tained. Elias  V.  Ramirez,  215  U.  S.  398,  30  Sup.  Ct.  131,  54  L.  Ed. 
253. 

[4]  Fourth.  A  consideration  of  the- fourth  and  fifth  claims  made 
by  the  petitioner,  that  no  prima  facie  case  of  forgery  or  utterance  of 
forged  papers  is  presented,  and  that  there  is  no  competent  evidence 
in  the  record  upon  which  the  commissioner  could  exercise  his  judg- 
ment, necessitates  a  review  of  the  evidence.  The  facts  are :  The  pe- 
titioner and  one  Hans  Boessl  were  engaged  during  the  years  1910  and 
191 1  in  conducting  a  banking,  loan,  and  brokerage  business  in  Munich, 
Bavaria,  under  the  firm  name  of  Hans  Boessl.  The  petitioner  had 
been  a  bookkeeper.  The  date  of  his  association  with  Boessl  is  not 
fixed,  but  during  its  continuance  in  the  years  stated  they  appear  to  have 
done  an  extensive  business,  dealing  in  commercial  paper,  principally 
accepted  drafts,  many  of  wnich  they  sold  to  bankers  or  other  investors. 
Although  an  effort  is  made  by  the  petitioner  in  his  testimony  to  min- 
imize his  interest,  or  his  substantial  pecuniary  connection  with  the 
firm,  there  is  an  abundance  of  testimony  to  show  that  he  held  him- 
self out  as  a  partner.  He  admits  a  one-half  interest  in  any  profits, 
and  he  professed  to  be  actively  financially  interested  in  the  business. 
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Very  likely  Boessrs  activities  in  the  conduct  of  the  office  work  were 
greater  than  the  petitioner's.  The  latter  seemed  to  be  an  outside 
manager,  a  "procurist"  as  he  is  called,  or  a  solicitor  of  patronage  in 
the  sale  or  discount  of  acceptances  or  commercial  paper  in  their  hands. 
He,  however,  attended  to  some  of  the  bookkeeping,  and  had  an  ad- 
mittedly active  part  in  the  daily  business  of  the  firm.  The  particular 
complaint  in  these  proceedings  charges  the  petitioner  with  having 
forged  and  having  uttered,  knowing  the  same  to  be  forged,  49  bills  of 
exchange  or  drafts  purporting  to  have  been  accepted  by  persons  whose 
names  were  written  thereon  as  acceptors.  The  demanding  govern- 
ment in  order  to  show  the  complicity  of  the  accused  in  the  alleged 
forgeries,  as  well  as  his  knowledge  of  such  forgeries,  proved,  by  dep- 
ositions taken  in  Germany,  the  possession  and  utterance  by  the  peti- 
tioner of  eighty  other  acceptances,  drafts,  or  bills  of  exchange,  also 
forgeries,  of  the  same  general  tenor  as  those  described  in  the  com- 
plaint; so  that  the  commissioner  had  before  him  in  the  present  pro- 
ceeding testimony  respecting  one  hundred  and  twenty-nine  different  ac- 
ceptances or  bills  of  exchange,  upon  each  one  of  which  appeared  the 
names  of  Schorer  or  Boessl,  or  both,  each  one  of  which  was  pro- 
nounced by  the  alleged  acceptors,  and  in  some  cases  the  drawers,  to  be 
undeniably  forged  and  false.  The  extent  of  the  connection  of  the 
petitioner  with  these  forged  documents,  as  disclosed  by  his  name 
thereon,  is  shown  by  the  fact  that  of  the  49  documents  described  in 
the  complaint  32  are  signed  by  him  as  maker.  Of  the  80  additional 
drafts  and  acceptances  proved  before  the  commissioner,  46  are  signed 
by  him  as  maker.  So  that  of  the  total  of  129  such  bills,  78  appear 
to  have  been  signed  by  him  as  maker.  It  further  appears  that  upon 
practically  all  of  these  alleged  spurious  bills  the  names  of  both 
Schorer  and  Boessl  appear  as  indorsers;  or,  to  be  more  specific,  of 
the  49  bills  described  in  the  complaint  the  petitioner  and  Boessl  joint- 
ly indorsed  40.  The  petitioner  Schorer  indorsed  5  alone,  either  as 
an  individual  or  on  behalf  of  Boessl,  and  Boessl  indorsed  4.  Out  of 
the  80  additional  bills  the  petitioner  and  Boessl  jointly  indorsed  72, 
while  but  eight  were  indorsed  either  by  the  petitioner  alone  or  by 
Boessl  alone. 

A  further  characteristic  disclosed  is  that  the  great  majority  of  the 
bills  were  addressed  to  certain  persons  whose  names  and  addresses 
and  occupations  (principally  farmers)  were  particularly  stated,  which 
persons,  in  turn,  became  the  alleged  acceptors  of  the  bills.  In  nearly 
one-third  of  them  the  alleged  acceptor  appears  to  be  the  husband  or 
wife  of  the  alleged  drawer.  In  fact,  all  but  a  dozen  of  the  bills  are 
drawn  either  by  Schorer,  or  are  of  the  character  last  above  described. 
It  is  disclosed  that  some  of  the  alleged  makers  or  acceptors  of  what 
are  proven  to  be  spurious  bills  had  in  fact  transacted  legitimate  busi- 
ness with  the  accused  and  his  partner.  Many  of  the  bills  are  pronounced 
spurious  by  the  persons  whose  names  appear  thereon  as  acceptors, 
wh6  further  state  that  they  have  had  no  business  transactions  what- 
ever with  the  accused  or  his  partner,  and  that,  in  fact,  they  have  never 
drawn  or  accepted  a  bill  of  exchange.  In  examining  the  copies  of 
the  drafts  carefully  they  disclose  some  remarkable  coincidences  re- 
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specting  dates  and  the  use  of  names.  In  some  of  the  instances,  whe.Fe 
the  wife  becomes  a  party  to  a  draft  upon  her  husband,  one  or  the 
other  name  appears  upon  other  drafts,  in  turn,  executed  by  the  pe- 
titioner as  maker.  Although  the  record  contains  intimations  of  the 
falsification  of  drafts  and  acceptances  prior  to  such  time,  those  which 
are  introduced  in  evidence  bear  date  beginning  approximately  in 
April,  1911,  with  various  maturities,  as  late  as  February,  1912,  the 
greater  number,  however,  maturing  at  or  about  the  time  of  the  flight 
of  the  accused  and  Boessl  in  October,  1911. 

It  appears  beyond  question  that  the  accused,  Schorer,  solicited  from 
various  persons,  in vestors,>  bankers,  and  money  lenders  their  patronage 
in  purchasing  the  bills  and  acceptances  referred  to  in  the  testimony, 
and  many  others  during  the  time  above  stated.  The  success  in  selling 
the  paper  was  doubtless  due  to  the  liberal  discounts  which  wefe  of- 
fered, but  also  to  representations  made,  particularly  by  the  accused, 
respecting  the  quality  of  the  paper  offered.  Among  other  represen- 
tations were  the  following:  That  the  accused  and  Boessl  had  lent 
siich  money  to  the  alleged  acceptors,  or,  in  the  event  of  the  purchase 
by  the  proposed  patron,  such  money  would  be  immediately  turned 
over  to  such  acceptor;  that  the  various  acceptors  were  persons  of 
good  financial  standing,  the  latter  representation  being  in  most  cases 
supported  by  recommendations  of  credit  of  the  nature  of  commercial 
reports,  and,  further,  by  representations  or  professions  on  the  part 
of  the  accused  and  his  partner  of  their  own  financial  responsibility, 
and  by  other  representations  tending  to  inspire  confidence,  and  to 
induce  the  purchase  of  the  paper  and  securities  offered.  One  witness 
testifies  to  a  representation  made  by  the  accused  that  the  acceptances 
were  in  fact  secured  by  real  estate  mortgages.  In  all  these  trans- 
actions the  accused  assumed  an  attitude  of  a  personal  ownership  or 
interest  in  the  paper  offered  for  sale,  and  both  he  and  his  associate 
gave  their  indorsements  freely  to  induce  sales. 

Another  fact  appearing  in  the  testimony  is  the  use  of  wrong  Chris- 
tian names  of  the  wives  or  husbands  of  the  acceptors  or  drawers,  and 
in  one  or  two  instances  the  use  of  a  fictitious  name  was  disclosed. 
The  accused  had  a  habit,  when  paper  matured,  of  paying  the  amount, 
either  in  cash  or  more  frequently  by  inducing  the  holders  of  the  ac- 
ceptances to  take  new  or  other  similar  acceptances.  When  some  of 
the  acceptances  were  held  by  banks,  the  money  or  new  acceptances 
to  pay  'liie  same  was  brought  by  the  accused!  usually  a  few  days  in 
advance  of  maturity.  The  purpose  of  this  is  not  expressly  disclosed, 
but  doubtless  it  was  to  preclude  notice  being  sent  by  the  then  holders 
to  the  persons  appearing  to  be  acceptors.  On  or  about  the  1st  day 
of  October  the  holder  of  one  or  more  of  the  acceptances,  having  no- 
tified the  acceptor  of  the  maturity  thereof,  and  being  in  turn  notified 
that  such  acceptance  was  false  and  forged,  remonstrated  with  the 
partner  of  the  petitioner.  It  also  appears  that  the  accused  learned 
of  such  remonstrance ;  that  he  himself  had  paid  to  the  holder  of  one 
of  the  alleged  forged  acceptances  the  amount  thereof. 

On  or  about  October  5,  1911,  both  Boessl  and  Schorer  left  Mtmich 
without  in  any  way  closing  up  their  business  affairs,  and  came  to  the 
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United  States.  It  appears,  further,  that  they  were  companions  upon 
their  trip,  and  that  each  traveled  and  while  in  this  country  remained 
under  an  assumed  name.  The  petitioner  had  stated  before  his  depar- 
ture that  he  intended  to  go  to  America  upon  an  extended  absepce, 
giving  among  other  things  as  a  reason  that  commercial  paper  would 
be  maturing  which  he  would  be  unable  to  pay.  It  further  appears, 
though  by  testimony  much  of  which  is  infirm  because  hearsay,  that 
both  the  accused  and  Boessl  for  a  considerable  time  before  their 
departure  were  leading  a  fast  life,  indulging,  among  other  things  in 
gambling  and  betting  at  horse  racing. 

After  the  first  arrest  of  the  petitioner  he  signed  a  written  confes- 
sion of  his  guilt.  This  document  is  in  evidence.  It  is  general,  and 
does  not  pertain  to  any  particular  act  charged  in  the  complaint,  but 
does  state  that  before  his  dieparture  from  Germany  on  October  5, 
1911,  he  "repeatedly  forged  drafts  together  with  one  Hans  Boessl, 
alias  M.  Donanbauer,  and  that  about  eight  persons  were  wronged 
thereby  to  the  total  amount  of  6O,0CX).00  to  70,000.00  marks."  He 
further  states  that  he  pleads  guilty,  and  would  willingly,  reimburse 
the  amount  embezzled  "if  he  were  in  position  to  do  so."  It  therefore 
clearly  shows  an  intention  to  admit  his  guilty  participation  in  the 
transactions  referred  to  in  the  complaint  and  the  testimony.  Upon 
the  hearing  before  the  commissioner  and  during  the  argument,  the 
effect  of  such  written  confession  was  sought  to  be  minimized  by  the 
claim  that  the  accused  did  not  know  what  he  was  doing,  and  that  he 
was  under  great  mental  anxiety.  However,  the  consular  representa- 
tives testified  that  the  conversations  attending  the  alleged  act  of  con- 
fession were  in  the  German  language,  the  written  document  is  in 
such  language,  and  it  is  undoubted  that  the  accused  read  it  before 
signing. 

The  accused  upon  the  hearing  before  the  commissioner  took  the 
stand  in  his  own  behalf,  and  the  following  is  given  as  a  resume  of 
his  testimony : 

He  denies  forging  the  name  of  certain  20  or  25  alleged  acceptors 
specified  in  questions  asked  him ;  denies  generally  having  been  guilty 
of  forging  any  acceptances  or  uttering  the  same  knowing  them  to 
be  forged.  He  admits  his  own  signature  in  the  making  and  indors- 
ing of  the  acceptances  referred  to  in  the  evidence;  achnits  knowing 
some  of  the  alleged  acceptors;  denies  knowing  others.  The  course 
of  dealing  described  by  the  bankers  and  money  lenders  who  were 
patrons  of  the  accused  and  his  copartner,  so  far  as  the  accused  par- 
ticipated therein,  is,  in  general,  admitted.  No  attempt  is  made  to 
particularly  explain  the  possessioiv  of  the  various  alleged  forged  doc- 
uments, other  than  to  broadly  intimate  that  so  far  as  he,  the  peti- 
tioner, participated  in  the  possession  or  utterance  of  the  same,  he  was 
acting  upon  the  suggestion  and  direction  of  his  partner  Boessl.  No 
attempt  is  made  to  explain  his  flight  other  than  by  the  suggestion 
that  he  felt  his  inability  to  meet  the  large  number  of  maturing  obli- 
gations and  his  desire  not  to  face  the  impending  financial  disaster. 
No  explanation  is  given  of  the  assumption  of  another  name,  except 
that  he  paid  no  particular  attention  to  it,  and  that  other  people  "in 
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higher  society"  frequently  do  so.  No  claim  is  made  that  the  alleged 
forged  documents  came  to  the  possession  of  himself  or  his  copart- 
ner, Boessl,  from  the  hands  of  others.  The  inference  from  the  other 
testimony  that  the  petitioner  and  his  partner  reaped  the  benefits  of  the 
sale  of  the  forged  documents  is  in  no  way  met  or  explained. 

As  a  summary  of  the  evidence  the  following  is  shown : 

First.  That  at  or  about  the  time  mentioned  in  the  complaint  the 
accused  and  his  assodate  had  in  their  possession  upwards  of  129 
forged  acceptances  or  bills  of  exchange. 

Second  That  practically  all  of  such  bills  of  exchange  had  upon  the 
same  as  maker  or  indorser  the  name  of  the  accused,  Micheal  Schorer, 
written  thereon  by  himself. 

Third.  That  each  and  all  of  such  acceptances  or  bills  of  exchange 
is  and  are  pronounced  false  and  forged  by  the  person  or  persons  other 
than  the  accused  or  Boessl,  named  therein  as  makers,  drawers,  or 
acceptors. 

Fourth.  That  such  forged  acceptances  and  bills  of  exchange  came 
into  existence  in  or  about  the  office,  banking  house,  or  business  oc- 
cupied and  conducted  by  the  accused  and  his  partner  Boessl;  and 
none  of  such  acceptances  was  in  fact  procured  by  them  through  any 
transactions  had  with  any  other  persons. 

Fifth.  That  the  business  of  the  accused  and  his  partner,  Boessl, 
was  conducted  by  them  without  material  assistance  from  any  other 
person  or  persons  whatsoever. 

Sixth.  That  the  accused  was  in  possession  of  these  various  forged 
acceptances  and  bills  of  exchange  and  sold  or  uttered  the  same,  as 
detailed  in  the  evidence. 

Seventh.  That  in  selling  and  uttering  such  acceptances  the  accused 
made  representations  respecting  the  character  and  origin  thereof,  the 
previous  alleged  dealings  between  himself  and  his  copartner  and  the 
alleged  acceptors,  which  were  false. 

Eighth.  That  the  accused  in  at  least  one  instance,  for  the  pur- 
pose of  inducing  the  purchase  of  a  forged  acceptance,  represented 
that  it  was  secured  by  a  mortgage,  which  representation  was  false 
to  his  knowledge. 

Ninth,  That  on  October  5,  1911,  the  accused  and  his  partner  fled 
from  Munich,  leaving  their  place  of  business  and  all  pertaining  thereto 
without  arranging  for  attention  to  the  same  or  any  of  their  private 
affairs,  traveling  and  remaining  here  under  assumed  names. 

It  must  be  borne  in  mind  that  the  accused  was  not  on  trial  before 
the  commissioner  for  the  crimes  charged.  The  only  question  to  be 
determined  by  the  commissioner  was  that  of  probable  cause;  or, 
to  use  the  language  common  in  treaties,  whether  there  was  such  evi- 
dence of  criminality  as  will  justify  the  apprehension  and  commit- 
ment ;  and  it  must  likewise  be  borne  in  mind  that  upon  habeas  corpus 
the  question  is  narrowed  down  to  determining  whether  there  is  any 
legal  evidence  upon  which  the  extradition  commissioner  could  ex- 
ercise his  judgment  or  discretion.  In  re  Bryant,  167  U.  S.  104,  17 
Sup.  Ct.  744,  42  L.  Ed.  94.  Upon  the  record  the  fact  of  forgery  and 
the  actual  utterance  of .  forged  instruments  by  the  accused  are  es- 
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tablished,  in  fact,  are  practically  conceded.  To  fix  upon  one  a  par- 
ticipation in  the  act  of  forgery  or  to  establish  that  he  had  a  guilty 
knowledge  of  the  spurious  character  of  an  instrument  when  he  ut- 
tered it  is  rarely  susceptible  of  direct  proof,  and  hence,  as  I  view 
it,  practically  the  only  question  to  be  determined!  is  whether  there  is 
any  competent  proof  which  will  justify  the  inference  of  probable 
guilt  of  the  accused  in  committing  the  forgery,  or  a  guilty  knowledge 
of  the  forgery  at  the  time  he  uttered  the  various  acceptances  de- 
scribed in  the  complaint  and  evidence.  The  demanding  government 
relies  chiefly  upon  the  inferences  to  be  drawn  from  (1)  the  posses- 
sion by  the  accused  of  a  large  number  of  forged  acceptances;  (2) 
his  actual  utterance  of  these  instruments;  (3)  the  false  representa- 
tions made  by  him  respecting  the  character  of  the  acceptances,  their 
origin  and  the  relation  which  he  and  his  partner  bore  to  the  alleged 
acceptors;  (4)  the  flight  of  the  accused  and  his  partner;  (5)  the 
confession. 

[5]  The  competency  of  the  foregoing  evidence  and  the  legitimate 
inference  to  be  drawn  therefrom  in  proof  of  the  crimes  of  forgery  or 
utterance  of  forged  paper  above  specified  is  so  clearly  and  unequivo- 
cally stated  in  numberless  cases  that  no  doubt  need  be  entertained  on 
the  subject.  The  rules  are  recognized  as  exceptions  to  the  general 
doctrine  that  the  commission  of  one  crime  cannot  be  proven  by  the 
commission  of  another.  The  guilty  knowledge,  intent,  or  desigti  of 
the  accused  being  in  issue,  collateral  circiunstances  must,  in  the  ab- 
sence of  direct  proof  or  admissions,  be  resorted  to  to  establish  the 
same  as  facts.  As  stated  by  Mr.  Wigmore  in  his  work  on  Evidence 
(vol.  1,  §  312),  in  speaking  of  proof  of  other  utterings  as  evidence 
of  intent,  says: 

*The  principle  bere  applicable  proceeds  merely  upon  the  doctrine  of 
chances.  It  does  not  attempt  to  qhow  knowledge  or  any  other  possible  ele- 
ment of  Intent;  but  it  endeavors  to  negative  inadvertence  and  any  other  in- 
nocent explanation.  It  argues  that,'  the  bftener  a  like  act  has  been  done,  the 
less  probable  it  is  that  it  could  have  been  done  Innocently." 

Again  (section  317): 

"The  very  kernel  of  the  principle  (either  of  knowledge  or  of  intent)  is  that 
the  fact  of  the  uttering  tends  in  one  way  or  another  to  show  the  defendant's 
knowledge  at  the  time  in  issue  either  by  the  probable  warning  received  or 
by  the  improbability  of  innocent  intent  in  repeated  instances;  and  the  as- 
sumption throughout  is  that  the  bare  fact  of  utterance  tends  to  show  this." 

The  following  cases  announce  and  apply  the  same  rules:  Dil- 
lard  V.  United  States,  141  Fed.  308,  72  C.  C.  A.  451;  Common- 
wealth V.  Russell,  156  Mass.  196,  30  N.  E.  763;  People  v.  Everhafdt, 
104  N.  Y.  591,  11  N.  E.  62;  Commonwealth  v.  Coe,  115  Mass.  481; 
Glucksman  v.  Henkel,  221  U.  S.  508,  31  Sup.  Ct.  704,  55  L.  Ed.  830. 

So,  too,  the  rule  is  well  settled  and  has  been  repeatedly  applied 
that  the  mere  possession  of  forged  instruments  raises  a  presumption 
that  the  party  so  in  possession  thereof  either  forged  it  or  consented 
to  the  forging,  and  that,  in  any  event,  the  burden  is  cast  upon  one 
having  the  possession  of  or  uttering  forged  instruments  to  give  some 
reasonable  account  of  his  own  relation  thereto;    and,  unless  he  is 
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able  to  do  so,  the  inference  of  guilty  participation  or  guilty  knowl- 
edge must  go  against  him.  1  Wigmore  on  Evidence,  supra ;  State  v. 
Peterson,  129  N.  C.  556,  40  S.  E.  9,  85  Am.  St.  Rep.  756;  State  v. 
Milligan,  170  Mo.  215,  70  S.  W.  473;  People  v.  Rathbun,  21  Wend. 
(N.  Y.)  509;  Hobbs  v.  State,  75  Atl.  1;  State  v.  Williams,  66  Iowa, 
573,  24  N.  W.  52;  State  v.  Allen,  116  Mo.  548,  22  S.  W.  792. 
Whether  the  inferences  or  presumptions  to  be  drawn  from  these 
circumstances  are  weak  or  strong  is  not  material  on  this  review.  It 
is  sufficient  that  the  evidence  is  competent  and  justifies  the  infer- 
ences. It  is  sufficient  in  the  present  case  to  say  that  the  circumstances 
of  the  possession  and  utterance  by  the  accused,  not  only  of  the  ac- 
ceptances described  in  the  complaint,  but  the  many  others  detailed 
in  the  evidence,  the  false  statements  and  representations  madle  by 
the  accused  to  the  various  persons  who  purchased  these  acceptances, 
the  flight  of  the  accused,  his  confession,  preclude  any  rational  infer- 
ence except  that  of  probable  guilt.  Whatever  shortcomings  there  may 
be  in  the  evidence  in  a  failure  to  fix  upon  the  accused  a  guilty  par- 
ticipation in  forging  any  particular  acceptance,  or  a  guilty  knowledge 
of  the  forged  character  of  any  which  he  uttered,  is  in  my  judgment 
wholly  overcome  by  the  ample  evidence  in  the  record  to  show  his 
guilty  participation  in  what  seems'  to  have  been  a  plan  or  system,  or 
design  of  defrauding  by  means  of  these  forged  dbcuments.  If  the 
charge  against  him  were  limited  to  one  or  a  very  small  number  of 
forgeries  or  utterances,  the  testimony  might  be  criticized ;  but  upon 
this  record,  which  discloses  the'  possession  and  utterance  by  the  ac- 
cused, either  alone  or  in  concert  with  Boessl,  of  129  forged  accept- 
ances, aggregating  in  their  face  value  something  like  180,000  marks,  it 
would  be  little  less  than  a  reproach,  in  view  of  all  the  other  circum- 
stances, to  decline  to  accept  the  natural  and  legitimate  inferences  to 
be  drawn.  A  contrary  inference  is  ipipossible,  except  it  be  based 
upon  conjecture.  It  is  always  possible  to  conceive  that  the  accused 
might  be  an  innocent  victim  of  circumstances ;  but,  if  an  extradition 
commissioner  has  drawn  the  permissible  inferences  of  guilt,  it  is  be- 
yond the  province  of  the  court  on  habeas  corpus  to  reject  them.  We 
may  note  that  the  testimony  given  by  the  accused  before  the  com- 
missioner, although  it  consisted  of  denials,  called  for  nothing  more 
than  the  exercise  of  the  commissioner's  discretion  in  believing  it  or 
disbelieving  it.  It  could  not  render  incompetent  the  other  testimony,, 
and  whether  it  was  worthy  of  belief,  whether  the  accused  fairly  met 
the  inculpating  circumstances  with  which  he  was  confronted,  was 
within  the  peculiar  province  of  the  commissioner  to  determine;  and 
such  determination  is  not  reviewable  on  habeas  corpus. 

[6]  Fifth.  The  last  claim  made  by  the  petitioner,  that  there  is  no 
evidence  showing  that  the  utterance  of  forged  paper  is  a  crime  undler 
the  laws  of  Bavaria,  is  without  merit.  The  record  discloses  sufficient 
of  the  Penal  Code  of  Germany  to  show  that  the  substance  of  the 
crime  of  uttering  forged  paper  is  the  same  in  that  country  as  here. 
I  do  not  believe,  however,  that  such  question  is  the  subject  of  in- 
quiry before  an  extradition  commissioner,  unless  required  by  treaty 
stipulation  or  act  of  Congress.    The  treaty  specifies  the  extraditable 
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crimes,  and,  when  under  section  5270  a  complaint  is  lodged  charging 
the  commission  of  an  oflfense  covered  by  the  treaty  stipulation,  the 
commissioner  is  not  obliged  to  make  extended  inquiry  as  to  the  scope 
of  the  criminal  jurisprudence  of  the  demanding  country,  but  is  by 
the  statute  limited  to  determining  whether  there  is  sufficient  evidence 
of  criminality  to  justify  holding  tiie  accused  for  the  particular  offense, 
as  we  understand  that  oflFense  by  its  description  in  the  treaty  and  in 
our  laws.  I  am  satisfied  that  there  is  nothing  whatever  upon  which 
to  base  any  attack  upon  the  jurisdiction  of  the  commissioner,  nor, 
indeed,  any  reasonable  doubt  as  to  the  correctness  of  his  determina- 
tion of  the  one  question  before  him.  We  are  not  called  upon  to  re- 
view the  proceedings  in  the  light  of  the  strict  rules  or  technicalities 
of  criminal  proceedings,  but  rather  in  recognition  of  a  duty  to  fairly 
and  faithfully  perform  the  treaty  obligations  respecting  surrender  of 
alleged  fugitives.  "Care  should  doubtless  be  taken  that  the  treaty 
be  not  made  a  pretext  for  collecting  private  debts,  wreaking  individ- 
ual malice,  or  forcing  the  surrender  of  political  offenders ;  but,  where 
the  proceeding  is  manifestly  taken  in  good  faith,  a  technical  com- 
pliance with  some  formality  of  criminal  procedure  should  not  be  al- 
lowed to  stand  in  the  way  of  a  faithful  discharge  of  our  obligations. 
Presumably,  at  least,  no  injustice  is  contemplated,  and  a  proceeding 
which  may  have  the  effect  of  relieving  the  country  from  the  presence 
of  one  who  is  likely  to  threaten  the  peace  and  good  order  of  the  com- 
munity, is  rather  to  be  welcomed  than*  discouraged."  Grin  v.  Shine, 
supra.  "It  is  common  in  extradition  cases  to  attempt  to  bring  to 
bear  all  the  factitious  niceties  of  a  criminal  trial  at  common  law. 
But  it  is  a  waste  of  time ;  for  while,  of  course,  a  man  is  not  to  be 
sent  from  the  country  merely  upon  demand  or  surmise,  yet  if  there 
is  presented,  even  in  somewhat  untechnical  form  according  to  our 
ideas,  such  reasonable  ground  to  suppose  him  guilty  as  to  make  it 
proper  that  he  should  be  tried,  good  faith  to  the  demanding  govern- 
ment requires  his  surrender."    Glucksman  v.  Henkel,  supra. 

The  writ  of  habeas  corpus  and  the  writ  of  certiorari  must  each  be 
discharged,  and  the  petitioner  .remanded  to  the  custody  of  the  marshal, 
to  be  held  by  him  pursuant  to  the  order  erf  the  extradition  commis^ 
sioner. 


GAUGIiER  et  al.  ▼.  CHICAGO,  M.  ft  P.  S.  RY.  Ca 

(District  Court,  D.  Montana.    July  18,  1912.) 

No.  1,056. 

1*  Bkvotal  of  Causes  ({  107*)— Motion  to  Remand— Rbnbwai.. 

That  a  former  federal  district  Judge  overruled  a  motion  to  remand  the 
cause  to  a  state  court  does  not  preclude  bis  successor  from  grauting 
leave  to  renew  the  motion ;  the  court's  jurisdiction  being  always  open  to 
dbaUenge. 

[EML  Note.— For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  fS  178, 
225-234;   Dec.  Dig.  (  107.*] 

•For  other  cttiea  soe  Mine  topic  ft  |  mumbbb  In  Dea  4b  Am.  Dlgi.  1007  to  dato.  ft  Rep'r  Indesee 
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2.  Courts  (§  322*)-^Fedebal  Coubts — Jueisdiction — •'Resident." 

A  complaint  stating  that  plaintiff  is  a  "resident*'  of  a  specified  state 

is  insufficient  to  show  that  he  is  a  citizen  of  that  state  as  affecting  the 

question  of  Jurisdiction  of  a  federal  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent  Dig.  §§  876-881,  887; 

Dec.  Dig.  S  322.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6161-6166; 

vol.  8,  p.  7788.] 

8.  Removai.  of  Causes  (§§  31,  51*) — Separable  Contbovebsies. 

An  action  by  a  citizen  of  Montana  as  insured  under  four  fire  policies 
issued  by  nonresident  companies,  who  having  paid  less  than  a  total  loss 
joined  to  recover  the  total  loss  in  an  action  against  a  railway  company 
for  having  negligently  destroyed  the  insured's  property,  the  insurance 
companies  having  been  subrogated  pro  tanto  to  the  rights  of  the  insured, 
does  not  state  a  separable  controversy  authorizing  defendant  to  remove 
the  cause  to  a  federal  court  on  the  ground  of  diversity  of  citizenship  on 
the  theory  that  insured  seel^s  to  sue  at  law,  while  insurers  ask  equitable 

*  relief,  nor  authorize  removal  on  the  ground  that  insurers  are  not  neces- 
sary parties,  since  the  statutes  of  Montana,  where  the  suit  was  brought* 
provide  that  there  shall  be  but  one  form  of  action  to  be  prosecuted  in 
the  name  of  the  real  party  in  interest. 

[Ed.  Note. — ^For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  {f  71, 
101 ;   Dec.  Dig.  §§  31,  51.* 

Separable  controversy  as  ground  for  removal  of  cause,  see  notes  to 
Robbins  v.  Ellenbogen,  18  C.  C.  A.  86 ;  Meclte  v.  Valleytown  Mineral  Co., 
35  C.  C.  A.  155;   Pollitz  v.  Wabash  R.  Co.,  100  C.  C.  A.  4.] 

4.  Insurance  (§  606*) — Fire  Losses— Subrogation — ^Rights  of  Insurer. 

Where  fire  insurers  who  paying  less  than  the  amount  of  a  total  loss 
negligently  caused  by  a  railway  company  are  subrogated  pro  tanto  to  in- 
sured's rights,  they  become  equitable  assignees;  the  assignment  having 
the  aspect,  in  effect,,  of  one  by  the  most  formal  and  express  deed. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {{  1504-1511, 
1514-1516;   Dec.  Dig.  |  606.*] 

6.  Courts  (§  359*) — Federal  Courts — Applicability  of  State  Law. 

In  common-law  causes,  the  federal  courts  follow  the  laws  of  the  states 
wherein  the  courts  are  held. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  S§  939-049;  Dec. 
Dig.  §  359.* 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson 
V.  Perrin,  11  C.  C.  A.  71;  Hill  v.  Hite,  29  C.  C.  A.  553.] 

6.  Assignments  (§  127*) — Jurisdiction — ^Unliquidated  Demands. 

Except  under  extraordinary  circumstances,  the  assignee  of  part  of  an 
unliquidated  demand  sounding  in  tort  cannot  sue  the  tort-feasor  in 
equity. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent  Dig.  S§  193,  194; 
Dec.  Dig.  §  127.*] 

7.  Assignments  (§  127*) — Jurisdiction — Equitable  Assignments. 

Equity  has  no  Jurisdiction  of  a  joint  action  by  an  equlti^ble  assignee 
and  his  assignor. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent  Dig.  |§  193,  194; 
Dec.  Dig.  §  127.*] 

At  Law.  Action  by  H.  E.  Gaugler  and  others  against  the  Chicago, 
Milwaukee  &  Puget  Sound  Railway  Company.  On  application  for 
leave  to  renew  a  motion  to  remand  to  the  state  court.  Leave  granted, 
and  motion  granted. 

•For  etlaer  cMes  im  same  topic  A  I  nuicbbb  In  Deo.  ft  Am.  Digs.  1907  to  dat«,  ft  Rep'r  Indexes 
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Frank  &  Gary,  of  Butte,  Mont,  for  plaintiflFs. 
Rudolf  Von  Tobel,  of  Lewiston,  Mont,  and  Gunn  &  Hall,  of 
Hdena,  for  defendant 

BOURQUIN,  District  Judge.  [1]  This  is  an  application  for  leave 
to  renew  a  motion  to  remand  heretofore  denied  by  the  predecessor  of 
the  judge  now  presiding  herein.  Upon  presentation  of  said  applica- 
tion the  merits  of  the  motion  were  argued.  The  court's  jurisdiction 
is  always  open  to  challenge,  and  while  the  judge  who  must  try  a 
cause,  if  tried,  reluctantly  reviews  intermediate  matters  disposed  of  by 
his  predecessor,  if  it  appears  there  is  no  jurisdiction,  it  must  be  so 
determined,  though  in  effect  it  sets  aside  the  ruling  of  the  former 
judge.  This  is  a  case  wherein  an  insured  and  insurers  (four  non- 
resident corporations),  who  have  paid  less  than  the  total  loss,  join 
to  recover  the  total  loss  in  an  action  against  the  trespasser  whose 
negligence  destroyed  the  insured  property.  The  insured  is  a  citizen 
of  Montana,  and  the  insurers  and  defendant  are  citizens  of  other 
states. 

[2]  It  may  be  noted  that  the  citizenship  of  the  insured  does  not 
appear  from  the  record.  The  complaint  alleges  only  that  he  is  a 
"resident"  of  Montana,  and  the  petition  for  removal  is  silent  thereon. 
For  all  that  appears  of  record  the  insured  may  be  a  citizen  of  any 
state,  and  so  the  cause  should  be  remanded  in  any  event.  On  argu- 
ment, however,  the  parties  assiuned  that  the  insured  was  a  citizen 
of  Montana  when  the  suit  was  brought,  and  the  court  so  assumes 
as  it  could  permit  amendment  of  the  petition. 

[3]  The  defendant  petitioned  for  removal,  alleging  a  separable  con- 
troversy between  it  and  the  insured,  in  that  the  latter  was  owner  and 
holder  of  the  legal  title  to  the  right  of  action  involvedl,  for  which  he 
could  maintain  an  action  at  law  as  sole  plaintiff,  and  that  it  was 
separable  "from  the  equitable  causes  of  action  of  said  plaintiff  in- 
surance companies  arising  by  virtue  of  their  having  been  subrogated 
pro  tanto  to  the  rights  of  said  plaintiff,"  the  insured. 

Upon  the  merits  defendant  contends  that  the  insured  seeks  to  main- 
tain an  action  at  law  and  the  insurers  one  in  equity,  whidi  cannot  be 
blended  in,  nor  deprive  the  defendant  of  its  right  to  remove  the  in- 
sured's law  action  to  this  court. 

It  further  contends  that  the  insurers  are  not  more  than  proper  par- 
ties whose  citizenship  is  not  to  be  regarded  on  removal.  Plaintiffs 
contend  that  the  Montana  laws  require  all  actions  to  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  and  that  the  insurers  are  such 
parties  and  indispensable  parties,*  that  there  is  no  separable  contro- 
versy, and,  though  the  insurers'  interests  are  the  creations  of  equity, 
the  action  is  properly  at  law,  and  that,  even  if  not  compelled  to  join, 
they  may  join,  and  that  such  joinder  is  fatal  to  jurisdiction  of  this 
court  on  removal. 

In  denying  the  motion  to  remand,  the  decision  went  on  the  ground 
that  the  action  must  be  prosecuted  in  the^name  of  the  insured,  and 
that  the  insurers  were  not  necessary  nor  indispensable  parties,  and 
their  citizenship  would  be  disregarded.  ' 
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The  statutes  of  Montana  provide  that  there  is  but  one  form  of 
civil  action;  that  every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest  save  certain  express  exceptions  not  material 
here  further  than  to  invoke  the  rule  of  expressio  imius,  etc.;  that 
an  action  by  an  assignee  of  a  thing  in  action  is  subject  to  defenses 
not  material  here ;  that  all  persons  having  an  interest  in  the  subject 
of  the  action  and  in  obtaining  the  relief  demanded  may  be  joined  as 
plaintiffs  and  those  united  in  interest  must  be  joined,  save  that  any 
refusing  may  be  made  a  defendant ;  that  new  parties  may  be  brought 
in  and  intervention  had ;  that  tenants  in  common  may  sue  jointly  or 
severally ;  and  that  things  in  action  arising  out  of  a  violation  of  prop- 
erty rights  may  be  transferred.  It  is  clear  there  is  no  separable  con- 
troversy herein.  There  is  but  a  single  cause  of  action  involved,  viz., 
the  right  of  the  insured,  the  invasion  thereof  by  the  negligence  of 
defendant  in  the  destruction  of  the  insured's  property,  and  &e  dam- 
ages thereby  inflicted.  That  the  insurers  as  equitable  assignees  of 
the  insured  are  interested  therein  to  the  extent  of  their  payments  to 
the  insured,  and  are  interested  in  proving  the  negligence  and  in  shar- 
ing, the  damages,  does  not  create  other  causes  of  action,  legal  or  equi- 
table, against  defendant.  It  is  still  one  cause  of  action,  a  single  con- 
troversy, owned  in  common  by  the  insured  and  the  insurers.  How- 
ever and  wherever  an  action  is  brought  to  compel  defendant  to  re- 
spond for  its  trespass,  there  can  be  but  one  action  and  in  the  right  of 
the  insured,  and  one  recovery  for  all  those  interested.  See  First, 
etc.,  V.  Co.  (C.  C.)  7  Fed.  260,  and  cases  cited;  Insurance  Co.  v. 
Railway  Co.  (C.  C.)  101  Fed.  509.  In  denying  the  motion  to  remand 
it  would  seem  that  the  court  so  viewed  the  case,  for  it  ignored  the  claim 
of  separable  controversy,  and  rested  its  decision  on  diverse  citizenship 
alone. 

[4]  These  insurers  by  subrogation  are  equitable  assignees,  propor- 
tionate to  the  payments  by  them  made  to  the  insured,  of  parts  of  the 
insured's  right  of  action  against  defendant,  the  insured  retaining  part 
to  himself.  This  assignment  takes  on  all  the  aspect,  in  effect,  of  one 
by  the  most  formal  and  express  deed.  Hall  v.  Railway  Co.,  13  Wall. 
370,  20  L.  Ed.  594;  Railway  Co.  v.  Insurance  Co.,  139  U.  S.  235, 
11  Sup.  a.  554,  35  L.  Ed.  154;  Railway  Co.  v.  Car  Co.,  139  U.  S. 
87,  11  Sup.  Ct.  490,  35  L.  Ed.  97;  Wager  v.  Insurance  Co.,  150  U. 
S.  108,  14  Sup.  Ct.  55,  37  L.  Ed.  1013;  U.  S.  v.  Tobacco  Co.,  166 
U.  S.  474,  17  Sup.  Ct.  619,  41  L.  Ed.  1081. 

[5]  How  these  assignees  shall  assert  their  partial  interests  is  a 
matter  of  parties  and  process,  and  depends  upon  the  laws  of  Mon- 
tana ;  for  therein,  and  by  virtue  of  the  conformity  statute,  in  common- 
law  causes  the  fedleral  courts  follow  the  state  law  wherein  the  court 
is  held.  Thompson  v.  Railway  Co.,  6  Wall.  138,  18  L.  Ed.  765 ;  Al- 
bany, etc.,  Co.  V.  Lundberg,  121  U.  S.  454,  7  Sup.  Ct.  958,  30  L,  Ed. 
982 ;  Delaware  Co.  v.  Safe  Co.,  133  U.  S.  488,  10  Sup.  Ct.  399,  33 
L.  Ed.  674;  Glenn  v.  Marbury,  145  U.  S.  508,  12  Sup.  Ct.  914,  36 
L.  Ed.  790;  Railway  Co.  v.  Eckman,  187  U.  S.  434,  23  Sup.  Ct. 
211,  47  L.  Ed.  245.  These  cases  declare  the  rule  that,  though  an 
assignee  of  a  chose  whose  right  is  equitable  in  that  the  legal  title  is 
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in  the  assignor  might  she  in  equity  and  at  common  law  must  sue  in 
the  name  of  the  assignor,  yet,  if  the  state  law  permits  him  to  sue 
in  his  own  name,  it  furnishes  a  complete  and  adequate  remedy,  and 
he  cannot  merely  because  his  interest  is  an  equitable  one  maintain  a 
suit  in  equity  therefor  in  the  federal  courts  on  removal  or  otherwise. 
So  that  if  the  laws  of  Montana  authorize  the  maintenance  of  this 
action  as  brought,  and  if  the  insurers  are  not  mere  nominal  parties 
otherwise  fully  represented  in  the  action,  this  court  is  without  juris- 
diction, and  the  case  must  be  remanded 

The  point  here  involved  does  not  seem  to  have  been  expressly  de- 
cided by  the  Montana  Supreme  Court,  but  in  Caledonia  Insurance  Ca 
v.  Railway  Co,,  32  Mont.  46,  79  Pac.  544,  an  insurance  company  ap- 
pears to  have  maintained  without  question  an  action,  in  its  own  name 
and  alone,  against  a  trespasser  for  recovery  for  a  partial  loss  pay- 
ment by  it  made  to  the  insured.  And  it  is  common  knowledge  of 
the  bench  and  bar  of  Montana  that,  on  the  theory  that  assignees  in 
whole  or  in  part  of  a  chose  in  action  are  real  parties  in  interest  with- 
in the  statutes  of  the  state,  since  the  enactment  of  said  statutes,  as- 
signees of  the  entire  chose  have  sued  in  their  own  names  and  assignees 
of  part  thereof  have  suedl  jointly  with  their  assignors  in  the  names  of 
both,  either  without  question  or  questioned  tmavailingly.  Statutes 
like  Montana's  are  for  the  purpose  of  changing  the  common-law  rule 
that  rights  of  action  are  not  transferable,  and  that  all  actions  should 
be  prosecuted  by  or  in  the  name  of  the  holder  of  the  legal  title  to 
the  cause  of  action,  under  which  rule  an  assignee  of  the  whole  was 
compelled  to  sue  at  law  in  the  name  of  the  assignor,  and  an  assignee 
of  part  had  no  standing  in  a  court  of  law,  but  in  some  cases  could  re- 
sort to  equity.  Blending  law  and  equity  in  one  form  of  civil  action, 
such  statutes  adopt  the  equity 'rule  in  respect  to  parties — the  action  to 
be  prosecuted  in  the  name  of  and  by  the  owner  of  the  beneficial  in- 
terest in  the  chose,  who  is  entitled  to  the  thing  sued  for,  and  by  rea- 
son thereof  is  the  real  party  in  interest.  See  30  Cyc,  47  et  seq.  83. 
Under  such  statutes,  the  assignor  of  a  chose  cannot  maintain  an  action 
therefor  in  the  face  of  the  debtor's  objections,  and  if  a  debtor  with 
knowledge  of  the  assignment  fails  to  object  or  to  require  the  assignee 
to  be  made  a  party  or  fails  to  defend  on  the  score  of  the  assignment, 
though  the  assignor  secures  judgment,  the  assignee  may  thereafter 
successfully  prosecute  an  action  against  the  debtor  for  the  chose. 
The  judgment  in  favor  of  the  assignor  is  not  res  judicata.  See  23 
Cyc.  1165,  1260.  If  but  a  part  of  a  right  of  action  is  assigned,  as- 
signor and  assignee  may  join  at  law  for  its  recovery.  See  30  Cyc. 
51.  If  it  be  said  that  at  common  law  a  partial  assignee  was  not  recog- 
nized, and  could  proceed  only  in  equity,  and  that  state  statutes  can- 
not change  this  rule  to  the  prejudice  of  the  equity  jurisdiction  of  the 
federal  courts,  it  may  be  observed  that  an  entire  assignee  could  also 
resort  to  equity,  and  yet,  where  the  latter  may  sue  at  law  in  his  own 
name  by  virtue  of  state  statutes,  so  may  he  in  the  federal  courts.  See 
cases  supra. 

A  partial  assignee's  interest  is  the  same  in  quality  as  that  of  ^n 
entire  assignee— equitable,  but  less  in  quantity.    It  is  believed  that  at 
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common  law  an  assignor  and  his  partial  assignee  could  join  in  an  ac- 
tion at  law  in  the  name  of  the  assignor  to  recover  the  entire  chose 
for  the  benefit  of  both,  and  that  no  case  to  the  contrary  will  be  found. 
But,  if  the  partial  assignee  must  proceed  in  equity,  he  must  join  the 
assignor^  Equity  is  more  averse  to  splitting  than  is  law.  Equity  ab- 
hors a  multiplicity  of  suits.  So  the  case  at  bar  may  be  viewed  as 
one  in  equity  in  the  state  court  to  which  insured  and  insurers  are 
each  and  all  necessary  parties,  the  effect  on  removability  being  the 
same.  Se^  Insurance  Co.  v.  Railway  Co.  (C.  C.)  101  Fed.  509;  Story, 
Eq.  Pldgs.  •§  153. 

[8]  Save  under  extraordinary  circumstances,  absent  here,  a  partial 
assignee  of  an  unliquidated  demand  sounding  in  tort  cannot  maintain 
a  suit  in  equity  therefor  against  the  tort-feasor;  for  the  facts  and 
damages  are  properly  for  a  jury  to  determine.  2  Story,  Eq.  Jur.  § 
1057b,  and  see  Hayward  v.  Andrews,  106  U.  S.  676,  1  Sup.  Ct.  544,  27 
L.  Ed.  271.       . 

[7]  Though  an  assignee's  title,  part  or  entire,  is  equitable,  when 
the  assignor,  as  here,  does  not  dispute  it  and  consents  to  a  joint  ac- 
tioni  the  relief  sought  is  purely  legal,  and  not  equitable,  and  so  there 
is  no  jurisdiction  in  equity.  The  following  cases  are  illustrative :  Hay- 
ward  V.  Andrews,  supra;  Smith  v.  Bourbon  Co.,  127  U.  S.  Ill,  8 
Sup.  Ct.  1043,  32  L.  Ed.  73;  Fussell  v.  Gregg,  113  U.  S.  554,  5  Sup. 
Ct.  631,  28  L.  Ed.  993.  There  is  no  occasion  for  a  resort  to  equity. 
The  defendant  is  not  concerned  in  the  joint  plaintiffs*  division  of  the 
recovery,  and  he  has  a  constitutional  right  to  a  jury  trial.  Under  like 
statutes  to  those  aforesaid  of  Montana,  it  is  generally  held  that  in- 
surers who  have  paid  part  of  a  loss  may  join  with  the  insured  in 
an  action  in  the  names  of  all  against  the  trespasser  to  recover  the 
whole  loss.  Insurance  Co.  v.  Railway 'Co.,  45  Or.  53,  76  Pac.  1075, 
67  L.  R.  A.  161,  2  Ann.  Cas.  360;  Fairbanks  et  al.  v.  Railway  Co., 
115  Cal.  579,  47  Pac.  450;  Wunderlich  et  al.  v.  Railway  Co.,  93  Wis. 
132,  66  N.  W.  1144;  Railway  Co.  v.  Insurance  Co.,  53  Neb.  514, 
73  N.  W.  950;  Railway  Co.  v.  Miller,  27  Tex.  Civ.  App.  344,  66  S. 
W.  139;  Insurance  Co.  v.  Railway  Co.,  41  S.  C.  408,  19  S.  E.  859, 
44  Am.  St.  Rep.  725.  See,  also,  First,  etc..  Society  v.  Co.  (C.  C.) 
7  Fed.  260;  Insurance  Co.  v.  Railway  Co.  (C.  C.)  101  Fed.  509. 
Cases  denying  the  right  to  join  under  such  circumstances  rely  on  the 
common-law  rule,  and  do  not  seem  to  have  involved  statutes  like  Mon- 
tana's. See  Insurance  Co.  v.  Railway  Co.,  Fed.  Cas.  No.  96;  In- 
surance Co.  V.  Oil  Co.,  59  Fed.  987,  8  C.  C.  A.  433 ;  Over  v.  Rail- 
way Co.  (C.  C.)  63  Fed  35;  Turk  v.  Railway  Co.  (D.  C.)  193  Fed. 
254.  They  hark  back  130  years  to  Assurance  Co.  v.  Sainsbury,  3 
Douglas,  expressly  decided  on  the  ground  that  things  in  action  were 
not  transferable.  It  may  be  observed  that  the  Supreme  Court  of  the 
United  States  reco|^izes  that  statutes  in  some  states  and  elsewhere 
permit  joinder  as  in  the  case  at  bar.  See  Railway  Co.  v.  Car  Co., 
139  U.  S.  87,  11  Sup.  Ct.  490,  35  L.  Ed.  97;  Railway  Co.  v.  Insurance 
Co.,  139  U.  S.  235,  11  Sup.  Ct.  554,  35  L.  Ed.  154;  Insurance  Co. 
v.  Miller,  199  U.  S.  370,  26  Sup.  Ct.  46,  50  L.  Ed.  226.  These  statutes 
abolish  the  fictions  and  technical  rules  of  the  common  law  in  relation 
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to  assignments,  parties  and  process,  and  simplify  forms,  procedure, 
and  proceedings.  They  make  for  convenience  and  justice  to  all  parties. 
The  reasons  for  said  rules  failing,  the  rules  fail  with  them.  Use 
plaintiffs  have  no  place  in  actions  in  Montana.  The  insured  cannot  sue 
to  the  use  of  the  insurers  and  the  insurers  cannot  sue  to  their  use  in 
the  name  of  the  insured. 

I  am  of  the  opinion  th^t  the  plaintiffs  herein,  co-owners  of  the  in- 
sured's right  of  action,  were  not  only  authorized  by  the  state  law  to 
sue  jointly  as  they  did,  but  were  compelled  to  do  so.  One  compelled 
to  join  and  joined  in  an  action,  and  having  a  substantial  interest 
therein,  is  not  a  nominal,  but  a  necessary  or  indispensable,  party,  whose 
citizenship  must  be  regarded  when  jurisdiction  depends  on  citizen- 
ship ;  for  he  sues  not  by  a  representative  nor  by  representation  bind- 
ing him  and  bound  for  him,  but  in  his  individual  capacity.  He  is  a 
real  party  in  interest. 

The  corporations  plaintiff  beii^  citizens  of  states  other  than  Mon- 
tana and  objecting  to  the  jurisdiction  of  this  court,  the  cause  should 
be  remanded.  Leave  to  renew  the  motion  to  remand  and  said  mo- 
tion ^e  both  granted  and  order  accordingly.    Costs  to  plaintiffs. 


McCHESNEY  ▼•  ILLINOIS  CENT.  R.  CO. 

(District  Court,  W.  D.  Kentucky.    May  31,  1912.) 

L  Masteb  and   Sebvant  (J  256*) — Employer's   Liability  Act— Actions— 

PUEADINO. 

Where  the  plaintllTs  pleading  shows  a  right  of  recovery  under  Em- 
ployer's LiabUity  Act  April  22,  1908,  c.  149,  35  Stat.  65  (U.  S.  Comp.  St. 
Supp.  1011,  p.  1322),  it  is  not  necessary  that  he  should  expressly  allege 
that  he  bases  his  action  thereon,  since,  as  to  the  ground  covered,  it  super- 
sedes all  state  laws. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent,  Dig.  §§ 
809-812,  815;  Dec.  Dig.  f  256.* 

What  law  governs  master's  llabUity  for  injuries  to  servant,  see  note 
to  Mexican  Cent.  Ry.  Co.  v.  Jones,  48  O.  C.  A.  232.] 

2.  Removal  of  Causes  (|  19*) — ^Actions  Undbb  Employeb's  Liability  Act. 

Under  the  express  language  of  the  proviso  to  section  28,  Judicial  Code 
March  3,  1911,  c.  231,  36  Stat  1094  (U.  S.  Comp.  St  Supp.  1911,  p.  140), 
no  cause  arising  under  Employer's  Liability  Act  April  22.  1908,  c.  149, 
35  Stat  65  (U.  S.  Comp.  St  Supp.  1911,  p.  1322),  is  removable  from  a 
state  court  of  competent  jurisdiction  to  a  federal  court,  and  no  excep- 
tion can  be  made  of  cases  sought  to  be  removed  on  the  ground  of  di- 
versity of  citizenship. 

[Ed,  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  §§  37- 
46,  48,  52,  53 ;  Dec.  Dig.  (  19.*] 

8.  Constitutional  Law  (S  249*) — E<2Ual  Pbotection  op  Laws — Removal  of 
Causes. 

Congress  has  full  power  over  the  subject  of  removal  of  causes  from 
state  to  federal  courts  in  all  cases  to  which  the  judicial  power  of  the 
United  States  extends  and  the  proviso  to  section  28,  Judicial  Code  March 
8,  1911,  c.  231,  36  Stat  1094  (U.  S.  Comp.  St  Supp.  1911,  p.  140),  except- 
ing from  causes  removable  actions  brought  under  Employer's  Liability 
Act  April  22,  1908,  c  149,  35  Stat  65  (U.  S.  Comp.  St  Supp.  1911,  p. 
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1522),  l8  not  nnconstltatlonal  a»  denying  the  equal  protection  of  tbe  laws 
to  litigants  in  such  cases. 

[Ed.  Note. — ^For  other  cases,  see  Constitutional  Law,  Gent  Dig.  f  710; 
Dec.  Dig.  I  249.*] 

At  Law.  Action  by  A.  B.  McChesney,  administrator  of  Walter 
Guess,  against  the  Illinois  Central  Railroad  Company.  On  motion 
to  remand  to  state  court.    Motion  sustained. 

Miller  &  Miller,  of  Paducah,  Ky.,  for  plaintiff. 
Trabue,  Doolan  &  Cox,  of  Louisville,  Ky.,  for  defendant. 

EVANS,  District  Judge.  [1]  This  action  was  brought  in  the  state 
court  to  recover  $25,000  damages  from  the  defendant  for  the  allqgfed 
negligent  killing,  while  engaged  in  interstate  commerce,  of  plaintiff's 
intestate,  an  employe  of  the  defendant.  The  averments  of  the  petition 
"clearly  and  distinctly"  show  (Hanford  v.  Davies,  163  U.  S.  280,  16 
Sup.  Ct.  1054,  41  L.  Ed.  157)  2l  cause  of  action  arising  under  the 
provisions  of  the  Act  of  Congress  entitled  "An  act  relating  to  the 
liability  of  common  carriers  by  railroad,  to  their  employes  in  certain 
cases,"  approved  April  22,  1908,  and  commonly  called  the  "Emt>loy- 
er's  Liability  Act."  The  plaintiff  does  not  expressly  declare  in  his 
petition  that  his  suit  is  based  upon  that  act,  but  it  was  not  necessary 
for  him  to  do  so,  if  the  averments  of  his  pleading  show  a  right  to 
recover  under  its  provisions.  And  the  opinion  of  the  Supreme  Court 
in  Mondou  v.  New  York,  etc.,  R.  R.  Co.,  223  U.  S.  1,  32  Sup.  Ct. 
169,  56  L.  Ed.  327,  decided  January  15,  1912,  removes  all  doubt  (if 
any  could  exist)  that  plaintiff's  action  is  necessarily  based  upon  that 
act.  In  considering  the  question  whether  it  had  superseded  all  state 
laws  in  the  premises  when  Congress  acted  upon  this  particular  phase 
of  its  power  to  regulate  commerce  between  the  states,  the  Court  said : 

"And  now  that  Congress  has  acted,  the  laws  of  the  state,  in  so  far  as  they 
cover  the  same  field,  are  superseded,  for  necessarily  that  which  is  not  supe- 
rior must  yield  to  that  which  is." 

This,  of  course,  means  that  all  actions  such  as  this  can  have  no 
basis  except  the  act  of  April  22,  1908,  whether  such  actions  are 
brought  in  the  state  courts  or  in  the  federal  courts.  In  this  connec- 
tion, the  court,  near  the  close  of  its  opinion,  said: 

"We  conclude  that  rights  arising  under  the  act  in  question  may  be  en- 
forced, as  of  right,  in  the  courts  of  the  states  when  their  Jurisdiction,  aa 
prescribed  by  local  laws,  is  adequate  to  the  occasion." 

It  follows  that  alU  other  laws  in  respect  to  the  matters  embraced 
therein  were  swept  away  when  the  act  became  the  supreme  law  of  the 
land. 

The  plaintiff  being  a  citizen  of  Kentucky  and  the  defendant  a  citi- 
zen of  Illinois,  the  latter,  upon  the  sole  ground  of  diverse  citizenship, 
removed  the  action  here,  and  the  plaintiff  has  moved  to  remand  it  to 
the  state  court.  In  support  of  the  removal,  the  chief  contentions  are, 
first  that  a  proper  construction  of  the  removal  statutes  sustains  the 
right  of  the  defendant  to  remove  a  case  where  the  sole  ground  therefor 
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is  diverse  citizenship,  notwithstanding  a  further  enactment  which  for- 
bids the  removal  of  any  case  arising  under  the  act  referred  to,  the 
argument  being  that  diverse  citizenship  is  a  ground  for  removal  sep- 
arate from  the  nature  of  the  cause  of  action,  and  independent  of  it; 
and,  second,  that  prohibition  of  removal  in  cases  arising  in  the  con- 
duct of  interstate  commerce,  while  allowing  it  in  cases  arising  in  intra- 
state commerce,  is  a  discrimination  against  the  former  class  because  it 
denies  to  it  the  equal  protection  of  the  laws  and  due  process  of  law 
as  wdl,  and  is,  therefore,  violative  of  the  fifth  and  fourteenth  articles 
of  amendment  to  the  Constitution  of  the  United  States, 

[2]  1.  Relative  to  the  first  of  these  questions,  on  December  9,  1911, 
and  so  far  as  we  know  before  any  decision  taking  the  same  view 
of  the  question  had  been  rendered,  we  expressed  the  opinion  in 
Doherty  v.  Illinois  Central  R.  R.  Co.  that  under  the  act  of  April  22, 
1908,  as  amended  by  that  of  April  5,  1910,  the  removal  of  any  case 
brought  under  the  first-named  act  was  prohibited.  Our  view,  stated 
orally,  was  that,  if  Congress  had  intended  to  exclude  from  the  opera- 
tion of  the  amendment  a  case  which  theretofore  was  removable  upon 
the  ground  of  diverse  citizenship,  it  would  have  plainly  said  so, 
especially  as  it  must  be  presumed  to. know  that  in  a  very  large  number 
of  such  cases  the  citizenship  would  be  diverse.  However,  Congress 
made  no  exception,  but  used  general  language.  This  view  was  dif- 
ferent from  that  expressed  in  Van  Brimmer  v.  T.  &  R.  R.  R.  Co. 
(C.  C.)  190  Fed.  394,  but  is  in  accord  with  those  subsequently  an- 
nounced in  Strauser  v.  C,  B.  &  Q.  R.  R.  Co.  (D.  C.)  193  Fed.  293, 
Saiek  v.  P.  R.  C.  Co.  (C.  C.)  193  Fed.  303,  Lee  v.  T.  St.  L.  &  W. 
R,  R.  Co.  (D.  C.)  193  Fed.  685,  and  Ullrich  v.  N.  Y.,  etc.,  R.  R. 
Co.  (D.  C.)  193  Fed.  768,  and  probably  other  cases.  When  the  Judi- 
cial Code  went  into  effect  on  January  1,  1912,  the  whole  subject  of 
the  removal  of  causes  from  state  to  federal  courts  was  provided*  for 
in  its  third  chapter.  It  superseded  all  other  legislation  on  the  sub- 
ject Section  28  expressly  provides  for  the  removal  of  cases  where 
diverse  citizenship  exists.  Nevertheless  the  closing  words  of  the  sec- 
tion are  as  follows : 

"Provided,  that  no  case  arising  under  an  act  entitled  'An  act  relating  to 
the  liabUity  of  common  carriers  by  railroad  to  their  employes  in  certain 
cases/  approved  AprU  twenty-second,  nineteen  hundred  and  eight,  or  any 
amendment  thereto,  and  brought  in  any  state  court  ot  competent  jurisdiction 
shall  be  removed  to  any  court  of  the  United  States." 

Read  in  cbnnection  with  what  preceded  it  in  the  section,  the  lan- 
guage of  this  proviso  is  so  plain  and  explicit  as  to  leave  no  doubt 
that  Congress  did  not  intend  to  make  any  exception  whatever  in  re- 
spect to  cases  arising  under  the  act  specifically  referred  to.  We'  may 
add  in  closing  what  we  have  to  say  upon  this  phase  of  the  case  that 
the  state  and  federal  courts  may  in  some  respects  have  concuri-ent 
jurisdiction  of  suits  arising  under  the  act,  although  the  removal  of 
any  such  case  brought  in  the  state  court  is  forbidden. 

[S]  2.  Is  the  act  unconstitutional  upon  the  ground  that  it  discrim- 
inates against  one  class  of  litigants,  and  denies  to  them  the  equal 
protection  of  law  and  due  process  of  law  because  they  are  not,  while 
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Other  litigants  are,  pcnnitted  to  remove  cases  to  the  federal  courts? 
We  think  this  question  must  be  answered  in  the  negative.  Congress 
has  full  power  over  the  subject  of  the  removal  of  causes  from  state 
to  federal  courts  in  all  cases  to  which  the  judicial  power  of  the 
United  States  extends.  In  the  exercise  of  this  power,  it  has  full 
discretion  in  cases  where  diverse  citizenship  exists.  This  subject 
was  discussed  and  conclusively  settled  by  the  Supreme  Court  in 
Gaines  v.  Fuentes,  92  U.  S.  17,  18,  23  L.'  Ed.  524.  In  its  legislative 
discretion  Congress  may  exert  this  power  to  the  extent  of  making 
one  class  of  cases  removable  while  denying  that  right  to  another  class. 
It  has  uniformly  and  without  question  exercised  this  right  and  dis- 
cretion ever  since  the  original  judiciary  act  of  1789.  In  respect  to 
the  amount  in  controversy,  it  has  always  drawn  the  line  where  it 
pleased.  In  our  day,  indeed,  from  time  to  time,  that  line  has  stood, 
first,  at  $500,  then  at  $2,000,  and  now  at  $3,000.  We  know  of  no 
place  where  a  more  general  discrimination  has  been  made  between 
classes  of  cases  than  in  respect  to  the  amount  involved,  though  other- 
wise the  cases  are  precisely  alike.  No  one,  we  think,  has  ever  serious- 
ly questioned  the  right  to  make  this  character  of  classification,  and 
the  classification  now  called  in  question  rests  upon  no  different  prin- 
ciple. And,  so  after  Congress  had  created  certain  new  rights  by  the 
enactment  of  the  employer's  liability  statute,  it  provided  that  no  suit 
brought  in  a  state  court  to  enforce  the  rights  thus  created  should  be 
removed  to  a  federal  court. 

We  cannot  think  because,  under  section  28  of  the  Judicial  Code, 
some  cases  are  made  removable,  that  it  is  unconstitutional  discrim- 
ination to  deny  the  right  in  other  cases.  In  our  view  Congress  has 
entire  control  over  the  subject,  and  may  give  the  right  in  some  in- 
stances where  it  regards  it  as  proper,  and  not  give  it  in  other  in- 
stances where  it  does  not  choose  to  do  so.  92  U.  S.  18,  23  L.  Ed. 
524.  All  these  matters  being  within  the  discretion  as  well  as  in  the 
power  of  Congress,  we  think  the  removal  in  this  case  cannot  be  sus- 
tained because  Congress  has  expressly  forbidden  it,  and  the  motion 
to  remand  must  be  granted. 


WILSON  T.  NEW  BNGIiAND  NAVIGATION  GO. 

(District  Court,  B.  D.  New  York.    June  4,  1912.> 

L  GbuBTS  (§  871*)--Fbdicbai,  Cotjbts — Actions  at  Law. 

A  federal  court  In  New  York  may,  In  conformity  to  Gode  Glr.  Proc. 
l4.  Y.  i  808,  require  the  defendant  ,ln  an  action  by  a  servant  for  a  per- 
sonal Injury  alleged  to  have  beeu  caused  by  a  defective  appliance  to 
produce  such  appliance  for  ^plaintifiTB  inspection,  which  is  im  the  nature 
of  a  discovery. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ||  907,  972-976; 
Dec  Dig.  §  371.* 

Conformity  of  federal  courts  to  state  practice,  see  notes  to  0*GonneU 
T.  Reed,  5  G.  tiw  A.  594;  Nederland  Life  Ins.  Go.  ▼.  Hall,  27  G.  G.  A.  893.] 
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2.  Pleading  (|  317*) — ^Action  fob  Neglzgence — ^Bill  of  PABTicuiJkBs. 

In  an  action  in  a  federal  court  by  a  servant  to  recover  for  a  personal 
Injury  alleged  to  have  been  caused  by  an  appliance  which  was  "unsafe, 
defective,  imperfect  and  improperly  constructed  and  applied,"  defendant 
is  entitled  to  a  bill  of  particularsi  under  Code.  CI  v.  Proc.  N.  T.  i  631,  to 
the  extent  of  requiring  plaintiff  to  specifljr  in  what  the  defect  relied  on 
consists. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ||  964-962;  Dec. 
Dig.  i  317.*] 

At  Law.  Action  by  James  -Wilson  against  the  New  Enriand  Navi- 
gation Company.  On  motion  by  def-endant  for  a  bill  of  particulars 
and  by  plaintiff  for  an  examination  and  inspection  of  an  object  in 
defendant's  possession.    Both  motions  granted. 

A.  Delos  Kneeland,  for  plaintiff. 
Charles  M.  Sheafe,  Jr.,  for  defendant 

CHATFIELD,  District  Judge.  The  plaintiff  has  alleged  injury 
while  at  duty  on  a  steam  tug  belonging  to  the  defendant  by  scalding 
from  steam  escaping  out  of  a  throttle  valve  or  pipe,  which  he  al- 
leges was  "unsafe,  defective,  imperfect  and  improperly  constructed 
and  applied."  He  alleges  that  the  defendant  had  notice  of  the  "de- 
fects, lack  of  safety  and  disrepair,"  and  that  a  part  of  the  machinery 
which  the  plaintiff  was  using  was,  without  negligence  on  the  plain- 
tiff's part,  blown  out  in  the  harbor  of  New  York  through  the  neg- 
ligence stated. 

The  defendant  has  made  a  motion  for  a  bill  of  particulars  as  to 
the  respects  in  which  the  valve  and  piping  were  unsafe,  defective, 
imperfect,  improperly  constructed  or  improperly  applied,  in  what 
way  any  of  the  other  machinery  was  defective  or  out  of  repair,  and 
what  part  of  the  machinery  was  blown  into  the  harbor. 

It  now  appears  that  the  plaintiff  has  no  evidence  that  any  of  the 
machinery  was  blown  into  the  harbor,  but  intended  to  allege  that  an 
explosion  occurred  while  the  boat  was  in  New  York  Harbor.  Nor 
does  the  plaintiff  charge  that  any  of  the  machinery  was  out  of  re- 
pair or  unsafe,  other  than  the  throttle  valve  ancf  the  piping  attached 
thereto.  Plaintiff  has  demanded,  by  a  motion  brought  on  at  the  same 
time,  examination  and  inspection  of  this  throttle  valve,  which  he 
alleges  is  in  the  possession  of  the  defendant,  before  being  required 
to  specify  any  defects  or  lack  of  care  beyond  such  as  he  may  at- 
tempt to  point  out  from  the  happening  of  the  accident  itself  and  the 
conditions  under  which  it  occurred. 

[1]  It  will  be  necessary  to  take  up  his  motion  for  inspection  of 
this  particular  article  first.  It  may  be  assumed  that  as  at  common 
law  no  power  vests  in  a  court  of  law  to  preliminarily  examine  a 
witness,  or  documents,  or  to  require  a  party  to  allow  the  inspection 
of  physical  objects,  including  that  of  the  person  of  a  party,  in  ad- 
vance of  trial.  lasagi  v.  Brown,  1  Curt.  401,  Fed.  Cas.  No.  6,993; 
Carpenter  v.  Wiim,  221  U.  S.  545,  31  Sup.  Ct.  683,  55  L.  Ed.  842. 
Nor  have  the  United  States  courts  any  such  power  unless  by  statute. 
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In  Ex  parte  Fisk,  113  U.  S.  713,  5  Sup.  a.  724,  28  L.  Ed.  1117; 
it  was  held  that  section  914  of  the  Revised  Statutes  (U.  S.  Comp.  St. 
1901,  p.  684),  by  which  the  practice  and  procedure  in  cases  in  the  Unit- 
ed States  Courts  are  ordered  to  conform,  as  near  as  may  be,  in  civil 
causes,  to  the  practice  and  procedure  in  the  state  courts,  and  section 
721  of  the  Revised  Statutes  (U.  S.  Comp.  St  1901,  p.  581),  by  which 
the  laws  of  the  several  states,  except  where  the  Constitution  or  stat- 
utes of  the  United  States  otherwise  provide,  are  to  be  regarded  as 
rules  of  decision  in  trials  at  common  law,  in  courts  of  the  United 
States,  did  not  allow  the  examination  of  a  party  before  a  master, 
accordi^  to  the  laws  of  the  state  in  which  the  action  was  being 
tried.  The  court  held  this  as  a  conclusion  from  the  language  of 
secticMi  861  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  661), 
which  directs  that  the  mode  of  proof  in  trial  of  actions  at  common 
law  shall  be  by  oral  testimony  and  examination  of  witnesses  in 
open  court,  except  in  the  cases  named  by  section  863  and  sections 
866  to  870  (U.  S.  Comp.  St.  1901,  pp.  661  and  663-665),  inclusive. 

'The  reason  for  taking  the  deposition  in  question  was  not  within 
the  specified  situations  of  either  section  863  or  section  866,  R.  S.,  and 
the  court  therefore  said  that  the  provisions  of  section  861  must  be 
held  conclusive,  not  only  as  to  the  method  of  presenting  the  testimony 
of  witnesses  at  the  trial,  but. also  as  to  the  power  of  the;  court  to 
procure  written  testimony  for  use  at  the  trial  in  any  other  way  than 
under  the  sections  above  specified. 

.  In  Union  Pacific  Railway  Co.  v.  Botsford,  141  U.  S.  250,  11  Sup. 
Ct.  1000,  35  L.  Ed.  734,  personal  examination  of  a  plaintiff  in  or- 
der that  a  surgeon  might  prepare  to  testify  at  the  trial  of  an  action 
for  personal  injuries  was  held  beyond  the  power  of  the  United  States 
courts,  without  reference  to  the  law  of  the  state  in  which  the  case 
arose.  And,  although  no  testimony  was  to  be  given  until  the  trial, 
the  court  said,  as  in  Ex  parte  Fisk,  supra,  that  actions  in  a  court  of 
law  of  the  United  States  must  be  governed  by  the  rules  and  excep- 
tions of  the  United  States  courts,  as  the  United  States  statutes  pro- 
vide. Hence  section  721,  prescribing  the  rules  for  trial,  was  held  not 
controlling  oyer  the  conduct  of  the  case  prior  to  trial,  while  section 
914  was  held  inapplicable  to  enlarge  the  power  of  the  United  States 
courts,  so  as  to  grant  an  examination  of  the  sort  asked,  as  neither 
sections  866  et  seq.  nor  section  724  (at  page  583)  provided  for  such 
method  of  preparation  for  trial  as  was  asked  in  that  case.  In  Cam- 
den &  Suburban  Railway  Co.  v.  Stetson,  177  U.  S.  172,  20  Sup. 
Ct.  617,  44  L.  Ed.  721,  however,  the  decision  in  the  Botsford  Case 
was  stated  to  have  been  upon  the  ground  that  no  statute  of  the  state 
in  which  the  court  was  held  existed  allowing  such  examination,  and 
an  examination  of  the  person-  of  the  plaintiff,  imder  a  statute  of  the 
state  of  New  Jersey  providing  for  such  examination,  in  order  to  en- 
able the  witnesses  to  prepare  for  oral  testimony  on  the  trial,  was  up- 
held as  within  the  power  of  the  United  States  court. 

It  was  intimated  that  the  doctrine  of  Lyon  v.  Manhattan  Railway 
Co.,  142  N.  Y.  298,  37  N.  E.  113,  25  L.  R.  A.  402,  which  upheld,  un- 
der the  New  York  law,  the  physical  examination  of  a  party  CEdled 


Digitized  by 


Google 


WILSON  V.  NEW   ENGLAND   NAVIGATION   CO.  91 

as  a  witness  before  trial,  cotild  not,  under  the  decision  of  the  Fisk 
Case,  be  upheld  in  a  federal  court.  But  a  statute  providing  for  in- 
spection only  was  in  conflict  with  nothing  in  the  United  States  stat- 
utes, and  therefore  could  be  invoked  in  a  case  removed  into  the 
United  States  courts.  In  the  case  of  Hanks  Dental  Association  v. 
International  Tooth  Crown  Co.,  194  U.  S.  303,  24  Sup.  Ct.  700,  48 
L.  Ed."  989,  taken  up  from  the  Southern  District  of  New  York,  the 
Supreme  Court  held  that  the  provisions  of  section  873  of  the  New 
York  Code  (which  allow  a  physical  examination  of  the  plaintiff  be- 
fore trial,  as  a  part  of  the  examination  of  that  party  for  the  pur- 
pose of  perpetuating  his  testimony  under  section  870)  were  contrary 
to  the  statutes  of  the  United  States.  But  the  court  expressly  says 
that  the  principle  of  Camden  &  Suburban  Railway  Co.  v.  Stetson, 
supra,  is  correct,  and  also  intimates  that  the  ruling  of  Ex  parte 
Fisk,  supra,  is  imaffected  in  any  substantial  particular.  In  Carpenter 
V.  Winn,  221  U.  S.  533,  31  Sup.  Ct.  683,  55  L.  Ed.  842,  the  Supreme 
Court  has  held  that  the  production  of  books,  papers,  memoranda, 
etc.,  which  under  section  724  of  the  Revised  Statutes  can  be  produced 
by  order  of  court  "in  the  trial  of  an  action  at  law,"  can  only  be  ob- 
tained by  subpoena  or  on  notice  at  the  trial,  and  tiiat  the  provisions 
of  this  section  leave  the  right  to  a  bill  of  discovery  unaflFected.  Hence 
the  court  holds  that  in  an  action  at  law  the  production  before  trial 
of  books  and  papers  cannot  be  ordered  upon  motion,  but  that  the 
right  to  a  bill  of  discovery  is  not  affected,  and  intimates  that  every 
remedy,  except  a  bill  of  discovery,  is  prevented  by  the  argument  of 
exclusion,  based  upon  section  861,  as  in  Ex  parte  Fisk,  supra.  In 
Kaiser  v.  Chicago,  St.  Paul,  M.  &  O.  Ry.  Co.  (D.  C.)  192  Fed. 
1013,  examination  of  books  and  papers,  under  a  state  law  of  Minne- 
sota, was  held  prohibited.  The  provisions  of  section  724,  R.  S.,  do 
not  cover  the  examination  of  books  and  papers  before  trial.  There- 
fore the  court  says  that  Congress  must  have  intended  to  prohibit  it. 
This  court  recently,  in  the  case  of  Cheatham  Electric  Switching  De- 
vice Co.  V.  Transit  Development  Co.  (C.  C.)  190  Fed.  202,  held  that  it 
could  not  compel  an  inspection  of  certain  switches  in  preparation  for 
trial. 
j  In  that  case  the  application  was  made  under  section  803  of  the  Code 

I  of  Civil  Procedure,  a^id  the  inspection  desired  was  urged  under  the 

doctrine  of  the  case  of  Camden  &  Suburban  Railway  Co.  v.  Stetson, 
supra,  with  the  idea  that  section  803  could  be  applied  in  the  case  of 
physical  objects,  such  as  a  switch  in  operation  in  the  track  of  a  street 
railway,  even  though  books,  documents,  papers,  etc.,  could  not  be  ex- 
;  amined,  and  even  though   the  physical   examination  of  a  plaintiff 

I  could  not  be  had  under  the  doctrine  of  Hanks  Dental  Association  v. 

International  Tooth  Crown  Co.,  supra.    The  court  found  that  the  pa- 
pers upon  which  the  motion  was  made  were  insufficient  in  any  event, 
as  they  did  not  show  that  the  device  was  in  use  and  capable  of  ex- 
I  amination,  even  if  the  right  of  examination  existed;    and,  further, 

I  that  certain  blueprints  were  available  as  exhibits,'  which  (prior  to  the 

I  decision  in  Carpenter  v.  Winn,  supra),  would  come  within  the  provi- 
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sions  of  section  724  of  the  Revised  Statutes,  and  could  be  examined 
as  papers,  thus  making  an  examination  of  the  physical  objects  un* 
necessary. 

This  holding,  that  the  provisions  of  section  724,  R.  S.,  are  availa- 
ble for  the  examination  of  books  andi  papers  before  trial,  has  been 
overruled  by  the  decision  of  the  Supreme  Court  in  Carpenter  v.  Winn, 
supra.  The  application  of  section  724,  R.  S.,  therefore,  having  been 
limited  to  a  production  of  books  or  writings  at  the  trial,  we  are  nec- 
essarily (under  the  express  holding  of  the  Supreme  Court  in  that 
case  that  the  right  of  a  party  to  a  bill  of  discovery  is  not  affected  by 
the  provisions  of  section  724)  brought  to  consider  whether  section  724 
does  exclude  the  New  York  Statutes  providing  for  examination  of 
papers  and  property  before  trial,  and  we  must,  therefore,  look  to  the 
otlier  sections  of  the  Revised  Statutes,  and  in  the  present  case  we 
must  consider  whether  any  of  these  sections  prevent  the  examination 
of  the  valve  which  the  plaintiff  now  seeks  to  inspect.  As  has  been 
said,  Ex  parte,  Fisk,  supra,  andi  Hanks  Dental  Association  v.  Inter- 
national Tooth  Crown  Co.,  supra,  have  held  definitely  that  the  exam- 
ination of  parties  and  witnesses  and  the  taking  of  testimony,  except 
at  the  trial,  is  contrary  to  the  provisions  of  section  861  and  section 
863,  R.  S.  In  Carpenter  v.  Winn,  supra,  the  production  and  exami- 
nation of  books  and  papers  before  trial  was  held  impossible  because  to 
hold  otherwise  would  be  inconsistent  with  the  court's  conclusion  that 
section  724  was  limited  to  an  order  to  produce  at  the  trial,  and  that  a 
bill  of  discovery  could  still  be  filed. 

But  none  of  these  cases  except  that  of  Camden  &  Suburban  Rail- 
way Co.  V.  Stetson,  supra,  seem  to  have  considered  a  statute  with 
provisions  such  as  section  803,  and  providing  for  an  examination  of 
the  object  apart  from  the  examination  of  a  witness.  It  will  be  noted 
that  section  803  of  the  New  York  Code  applies  to  "any  court  of  rec- 
ord," and  is  entirely  general  in*  its  provisions,  and  the  examination 
is  of  itself  called  a  production  and  discovery.  Sections  870  and  873 
of  the  New  York  Code,  on  the  other  hand,  have  to  do  with  the  deposi- 
tions of  a  party  or  person  who  expects  to  be- a  party,  and  the  order  for 
physical  examination  provides  that,  "in  granting  an  order  for  the  ex- 
amination of  the  plaintiff  before  trial,"  the  judge  may  direct  him  to 
submit  to  a  physical  examination  as  well.  The  purpose  of  the  dis- 
covery and  of  these  various  statutes  is  to  confer  power  upon  the  court 
to  accomplish  what  seems  to  be  recognized  by  the  Legislatures  and 
by  Congress,  in  so  far  as  the  laws  have  been  passed,  as  desirable  to 
simplify  litigation  and  aid  litigants. 

In  Carpenter  v.  Winn,  supra,  the  Supreme  Court  refers  to  the  need 
of  care  in  allowing  examinations  only  where  the  record  shows  that 
the  party  is  entitled  thereto,  in  order  to  prevent  what  the  court  calls 
a  "fishing  excursion"  to  learn  the  strength  of  the  opponent's  case. 
But  in  negligence  cases  the  court  is  also  frequently  confronted  with 
the  necessity  of  determining  whether  or  not  the  plaintiff  is  conducting 
what  might  be  called  a  "fishing  excursion,"  in  order  to  see  if  he  can 
make  out  a  case  for  himself,  where  he  is  not  certain  if  he  has  a  cause 
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of  action.  The  court  must  be  careful  not  to  cause  injustice  to  the 
plaintiff  by  a  construction  of  the  statutes  under  which  he  may  be 
deprived  of  a  meritorious  cause  of  action,  but,  on  the  other  hand,  it 
must  see  that  the  statutes  are  strictly  and  carefully  followed  out. 

The  defendant  suggests  that  inspection  of  an  exhibit  should  not  be 
allowed  if  the  physical  examination  of  the  plaintiff  is  held  illegal  un- 
der the  rulings  of  the  Supreme  Court.  But  why  should  the  matter 
be  made  one  of  retribution  and  not  of  law?  The  decision  in  Ex  parte 
Fisk  was  followed  by  an  amendment  by  Congress  to  section  866,  pro- 
viding that  "it  shall  1)e  lawful  to  take  the  deposition  or  testimony  of 
witnesses  in  the  mode  prescribed  by  the  laws  of  the  state."  But  in 
Hanks  Dental  Association  v.  International  Tooth  Crown  Co.,  supra, 
the  Supreme  Court  again  held  that  the  language  of  section  861,  viz., 
"The  mode  of  proof  in  the  trial  of  actions  at  common  law  shall  be 
by  oral  testimony  and  examination  of  witnesses  in  open  court,  ex- 
cept as  hereinafter  provided,"  was  not  affected  thereby.  In  Carpenter 
V.  Winn,  supra,  the  words,  "in  the  trial,"  are  now  held  to  mean  only 
"at  the  trial,"  and  the  words,  "except  as  hereinafter  provided,"  are 
held,  in  Hanks  Dental  Association  v.  International  Tooth  Crown  Co., 
supra,  to  mean  only  in  cases  where  the  United  States  statutes  provide 
for  a  deposition.  In  other  words,  the  language  of  section  g61,  which 
says,  "mode  of  proof  at  the  trial,"  includes  the  prohibition  of  any 
other  form  of  preparation  for  trial,  while  in  section  866,  as  amended, 
"mode  prescribed"  means  the  "way  of  taking  down  testimony,"  and 
cannot  be  construed  as  forming  any  rule  as  to  when  the  testimony 
shall  be  taken.  It  is  difficult  to  see  why  the  Hanks  Dental  Association 
Case  should  be  broadened  after  the  limitation  put  upon  section  861 
by  the  decision  in  Carpenter  v.  Winn.  To  hold,  after  this  last  deci- 
sion, that  section  861  prohibits  any  way  of  preparing  or  preserving 
testimony,  except  "at  the  trial,"  or  by  certain  kind  of  depositions, 
would  prohibit  a  witness  from  going  to  inspect  an  object  or  locality 
for  the  purpose  of  testifying,  or,  in  other  words,  would  compel  the 
production  at  the  trial  of  everything  to  be  considered  by  witnesses, 
and  might  even  shut  out  testifying  from  recollection. 

The  present  case  seems  to  be  of  the  sort'where  the  plaintiff  feels 
that  he  has  a  cause  of  action,  but  is  in  some  doubt  as  to  the  exact 
ground  for  the  charge  of  negligence,  because  the  evidence  from 
which  he  will  attempt  to  make  out  his  case  is  in  the  hands  of  the 
defendant.  This  evidence  is  not  necessarily  something  which  they  are 
retaining  for  their  defense,  but  is  rather  evidence  which  they  do  not 
desire  the  plaintiff  to  have,  even  if  it  be  necessary  to  him  for  the 
proving  of  his  case.  Under  these  circumstances,  it  would  seem  to 
be  hardship  to  allow  the  defendant  to  prevent  the  plaintiff  from 
ascertaining  what  evidence  is  in  existence  and  will  be  available  to  the 
plaintiff  in  proving  the  case  which  he  will  be  bound  to  prove;  while 
at  the  same  time  the  defendant  can  insist  upon  the  plaintiff's  not 
being  allowed  to  prove  his  case,  unless  he  states  just  how  he  is  go- 
ing to  try  to  charge  liability.  To  deny  the  motion  for  inspection 
might  enable  the  defendant  not  only  to  prevent  the  plaintiff's  proving 
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his  case,  if  he  has  one,  but  would  put  him  in  a  position  where  he 
might  never  find  out  or  satisfy  the  court  that  he  has  any  case  to 
prove.   I 

[2]  It  also  appears  that  the  application  for  a  bill  of  particulars, 
while  sanctioned  by  usage  and  based  upon  section  531  of  the  New 
York  Code,  is  in  reality  an  application  to  have  the  plaintiif  state  his 
theory  of  negligence,  or  state  more  definitely  just  what  negligent  act 
of  the  defendant  is  charged  and  how  he  intends  to  make  it  out.  This 
is,  when  properly  asked,  allowable  under  the  form  of  a  so-called 
bill  of  particulars,  and  the  defendant's  motion,  therefore,  should  be 
granted,  to  the  extent  of  directing  the  plaintiff  to  specify  the  cause 
of  action  upon  which  he  intends  to  recover,  in  so  far  as  to  make 
certain  whether  the  negligence  was  in  the  management  and  han- 
dling of  the  machinery  in  question,  or  whether  it  was  in  the  previous 
installation  and  failure  to  provide  or  maintain  suitable  machinery. 

But  the  plaintiff's  motion  for  inspection  should  also  be  granted, 
and  the  order  will  provide  that  the  plaintiff  shall  serve  and  file  his 
bill  of  particulars  within  10  days  after  the  inspection  is  allowed  and 
a  proper  identification  of  the  valve  made.  The  court's  power  to  im- 
pound an  exhibit  when  it  is  once  within  the  jurisdiction  of  the  court 
or  produced  in  the  case  is  undoubted.  An  application  for  discovery 
or  for  inspection  might  be  denied  and  the  exhibit  itself  might  be  or- 
dered impounded  in  the  possession  of  the  clerk,  if  it  be  produced  or 
within  the  physical  control  of  the  court  at  the  time.  It  necessarily 
follows  that  if  inspection  and  discovery  can  be  ordered,  under  sec- 
tion 803  of  the  New  York  Code,  the  court,  in  a  proper  case,  may 
direct  that  the  inspection  be  had  in  court  or  under  the  scrutiny  of 
some  one  representing  the  court,  and  that  the  exhibit  might  then  be 
impounded.  In  this  case,  if  the  facts  warrant  that  order,  and  if 
either  party  so  desires,  the  court  will  consider  a  direction  that  the 
exhibit  be  left  with  the  clerk  of  the  court,  to  await  its  use  upon  the 
trial  of  the  action. 


WRIGHT  ▼.  YAZOO  AM.  V.  B.  CO. 
(District  Court,  W.  D.  Tennessee,  V^.  D.  February  21,  1912.) 

1.  Masteb  and  Servant  (§  113*)— Railroads— NKGLiaENo»--CABs  Nor  nr 

"Clear." 

A  railroad  company  is  negligent  toward  a  locomotive  engineer  In 
leaving  cars  on  a  siding  within  striking  distance  of  his  train. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  it 
224-227;   Dec.  Dig,  {  113.*] 

2.  Master  and  Servant  (i|  206,  217,  227*) — "Assumption  of  Risk"  and 

••Contributory  Negligence"  Distinguished. 

While  the  doctrine  of  assumption  of  risk  sometimes  shades  ,into  that 
of  contributory  negligence,  there  is  a  dear  distinction  between  the  doc- 
trines, an  employ^  being  held  to  assume  the  risk  of  ordinary  dangers  of 
his  occupation,  and  also  those  risks  which  are  known  to  him  or  are  so 
clearly  observable  that  he  may  be  presumed  to  know  of  them,  while 

•IW  othsr  oaaM  m«  lamt  topic  Ik  |  numbbb  in  D«e.  it  Am.  Digi.  1907  to  dat^  ft  Bop'r  IndasM 
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eontribntory  negl^ence  constitates  omiflsion  of  an  employ^  to  nie  those 
precautions  for  bis  own  safety  wbicb  ordinary  prudence  requires. 

[Ed.  Note.— For  otber  cases,  see  Master  and  Servant,  Cent  Dig.  H  650* 
674-eOO,  668,  669,  672;   Dec.  Dig.  H  206,  217,  227.* 

For  otber  definitions,  see  Words  and  Pbrases,  vol.  1,  pp.  689,  591; 
ToL  8,  pp.  7584,  7585;   vol.  2,  pp.  1540-1547;   vol.  8,  p.  7617.] 
t.  Master  and  Servant  (f  204*) — Railroads— Assttmftion  of  Risk. 

Under  federal  Employers'  Liability  Act  (Act  April  22,  1908,  c  149,  85 
Stat  65  [U.  S.  Gomp.  St  Supp.  1911,  p.  1322]),  wbicb  makes  Interstate 
common  carriers  liable  for  negligent  injury  to  employ^,  and  wbicb  pro- 
vides tbat  an  employ^  sball  not  be  beld  to  bave  assumed  tbe  risk  of  bis 
employment  wbere  tbe  employer  bas  violated  any  statute  enacted  for 
tbe  safety  of  employ6s^  if  tbe  violation  contributed  to  tbe  injury,  an  em- 
ploye assumes  tbe  risks  of  ordinary  dangers  incident  to  bis  employment 
not  toduding  negligent  acts  of  tbe  carrier's  officers,  agents,  or  employ^ 
or  any  defect  or  insufficiency,  due  to  its  negligence,  in  Its  cars,  engines, 
appliances,  tracks,  roadbed,  boats,  wbarves,  etc,  and  a  locomotive  engi- 
neer does  not  assume  tbe  risk  of  being  injured  by  bis  employer's  negll- 
^nce  in  leaving  cars  on  a  siding  witbin  striking  distance  of  the  engi- 
neer's train. 

[Ed.  Note. — ^For  otber  cases,  see  Master  and  Servant  Gent  Dig.  {9 
644r^S46;  Dec.  Dig.  |  204.* 

Assumption  of  risk  incident  to  employment,  see  note  to  Obesapeake  A 
O.  R.  Co.  V.  Hennessey,  38  O.  O.  A.  814.] 

At  Law.  Action  by  Mrs.  Ada  R.  Wright  against  the  Yazoo  & 
Mississippi  Valley  Railroad  Company.  Verdict  for  plaintiff,  and  de- 
fendant moves  for  a  new  trial.    Motion  overruled. 

Barton  &  Barton,  of  Memphis,  Tenn.,  for  plaintiif. 
Fitzhugh  &  Biggs,  of  Memphis,  Tenn.,  for  defendant 

McCALL,  District  Judge.  This  case  is  before  me  upon  a  motion 
for  a  new  trial.  Twenty-four  grounds  are  assigned  as  a  basis  for 
the  motion.  All  of  them  may  be  overruled  without 'comment,  ex- 
cept the  eighth,  which  was  the  court's  refusal  to  submit  to  the  jury 
the  question  of  the  assumption  of  risk. 

The  case  was  heard  and  submitted  to  the  jury  under  the  federal 
Employers'  Liability  Act  As  far  as  need  be  quoted  here,  that  act 
provides : 

'TTbat  every  common  carrier  by  railroad  wbil^  engaging  in  commerce  be- 
tween any  of  tbe  several  states  and  territories  •  •  *  sball  be  liable  in 
damages  to  any  person  suffering  injury  wbile  be  is  employed  by  sucb  carrier 
in  sucb  commerce,  or,  in  case  of  tbe  deatb  of  sucb  employ^,  to  bis  or  ber  per- 
sonal representative,  *  •  *  for  sucb  injury  or  deatb  resulting  in  wbole 
or  in  part  from  tbe  negligence  of  any  of  tbe  officers,  agents,  or  employes  of 
sucb  carrier,  or  by  reason  of  any  defect  or  insufficiency,  due  to  its  negligence, 
in  its  cars,  engines,  appliances,  macbinery,  track,  roadbed,  works,  boats, 
wliarves,  or  otber  equipment  •  ♦  •  Tbat  •  ♦  ♦  tbe  fact  tbat  tbe 
employ^  may  bave  been  guilty  of  contributory  negligence  sball  not  bar  a  re- 
covery, but  the  damages  sball  be  diminisbed  by  tbe  Jury  in  propbrtion  to  tbe 
amount  of  negligence  attributable  to  sucb  employ^:  Provided,  tbat  no  sucb 
anploy6  •  *  «  shall  be  beld  to  bave  been  guilty  of  contributory  negli- 
gmce  in  any  case  wbere  tbe  violation  by  sucb  common  carrier  of  any  statute 
enacted  for  tbe  safety  of  employ^  contributed  to  tbe  injury  or  deatb  of 
sucb  employ^    Tbat    •    •    *    sucb  employ^  sball  not  be  beld  to  bave  as- 
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somed  the  risks  of  bis  employment  in  any  case  where  the  yiolation  by  sncb 
common  carrier  of  any  statute  enacted  for  .the  safety  of  employes  contributed 
to  the  injury  or  death  of  such  employ^."  Chapter  149,  36  U.  S.  Statutes  at 
Large,  pt  1. 

The  facts  are  that  the  defendant  left  a  cut  of  cars  standing  on  a 
side  track  at  Gwyn,  Miss.,  not*  "in  the  clear"  of  a  lead  track.  The 
deceased  engifleer  was  proceeding  along  the  lead  track  with  his  en- 
gine and  train,  and  had  approached  so  close  to  the  cut  of  cars  be- 
fore he  attempted  to  stop  his  train  that,  when  he  discovered  that  he 
could  not  clear  it,  he  was  then  unable  to  stop  his  engine,  and  it 
collided  with  the  cut  of  cars,,  resulting  in  his  death. 

The  specific  question  raised  by  the  assignment  is  whether  or  not 
the  deceased  engineer,  while  running  his  engine  into  the  yards  of  the 
defendant  at  Gwyn,  Miss.,  assumed,  by  his  contract  of  employment, 
the  risk  and  danger  incident  to  the  negligently  leaving  by  the  de- 
fendant of  a  cut  of  cars  not  "in  the  clear"  of  the  track  on  which  the 
deceased's  engine  was  moving. 

|1]  It  requires  no  argument  to  convince  me  that  the  defendant 
was  guilty  of  negligence  in  leaving  a  cut  of  cars  on  a  siding  within 
striking  distance  of  an  engine  moving  on  the  track  on  which  the  de- 
ceased's engine  was  proceeding,  and  for  two  reasons:  First.  The 
rules  of  the  defendant  company  require  of  its  servants  that  they  shall 
place  cars  on  the  sidings  in  the  clear.  This  rule  is  a  safe  and  rea- 
sonable one,  and  it  was  negligence  to  violate  it.  Second.  In  the 
absence  of  such  rule,  it  would  be  negligence  in  the  company  to  place 
and  leave  a  cut  of  cars  so  that  it  would  be  within  striking  distance 
of  an  engine  moving  over  an  adjacent  track  in  the  manner  the  evidence 
shows  was  done  in  this  case. 

Nor  is  therp  room  for  doubt  that  the  negligently  placing  and  leav- 
ing of  this  cut  of  cars  at  the  point  where  the  evidence  shows  it  was 
left  caused  or  proximately  contributed  to  the  death  of  the  deceased, 
hence  the  defendant,  beingvcngaged  in  interstate  commerce,  is  liable 
under  the  Employers'  Liability  Act,  unless  it  may  escape  liability 
under  the  doctrine  of  assumption  of  risk.  Before  the  passage  of  the 
act  above  quoted,  one  of  the  defenses  in  cases  of  this  character  was 
contributory  negligence.'  The  act  of  Congress  abolished  that  de- 
fense as  a  bar  to  the  right  of  recovery,  and  provides  that  the  neg- 
ligence of  the  servant  shall  go  in  reduction  of  damages.  If  the  con- 
tention that  the  doctrine  of  assumed  risk  is  available  as  a  defense  in 
this  case,  as  is  so  ably  insisted,  then  it  would  seem  that  the  purpose 
of  the  act  would  be  defeated. 

[2]  While  it  is  not  always  easy  to  discern  between  assumption  of 
risk  and  contributory  negligence,  yet  there  is  a  clear  distinction.  Mr. 
Justice  Holmes,  speaking  for  the  court  in  Schlemmer  v.  Railway  Co., 
220  U.  S.  595,  31  Sup.  Ct.  563,  55  L.  Ed.  596,  defines  each  of  these 
doctrines  as  follows: 

"While  ♦  ♦  •  assumption  of  risk  sometimes  shades  into  negligence  as 
commonly  understood,  there  is,  nevertheless,  a  practical  and  clear  distinc- 
tion between  the  two.  In  the  absence  of  statute  taking  away  the  defense, 
or  such  obvious  dangers  that  no  ordinarily  prudent  person  would  incur 
them>  an  employ^  is  held  to  assume  the  risk  of  the  ordinary  dangers  of  the 
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occQpfttion  Into  which  he  Is  about  to  enter,  and  also  those  risks  and  dangers 
which  are  known,  or  are  so  plainly  observable  that  the  employ^  may  be  pre- 
sumed to  know  of  them,  and,  if  he  continues  in  the  master's  employ  without 
objection,  he  takes  upon  himself  the  risk  of  injury  from  such  defects. 
*  *  *  Contributory  negligence,  on  the  other  hand,  is  the  omission  of  the 
employ^  to  use  those  precautions  for  his  own  safety  which  ordinary  prudence 
requires." 

|3]  Taking  this  announcement  of  the  two  doctrines  to  be  correct, 
as  we  must,  which  one,  if  either,  applies  as  a  bar  in  this  case?  Cer- 
tainly it  cannot  be  that  of  contributory  negligence.  The  act  of 
Congress  forbids  that.  Is  it  the  assumption  of  risk?  Should 
it  be  said  that  one  of  the  ordinary  dangers  of  deceased's  em- 
ployment was  that  the  carrier  violated  its  own  rule,  requir- 
ing that  cars  left  on  sidings  be  placed  in  the  clear  so  habitually 
that  the  servant  knew  or  should  have  known  of  it,  and  by  remain- 
ing in  the  service  of  the  company  assumed  the  risk  incident  thereto? 
What  was  the  purpose  of  Congress  in  passing  the  Employers'  Lia- 
bility Act?  If  plain  words  are  to  be  taken  in  their  ordinary  meaning, 
it  was  to  make  ccMnmon  carriers  by  railroad,  while  engaged  in  in- 
terstate commerce,  liable  in  damages  to  any  of  its  employes  for  in- 
jury or  death  suffered  while  he  is  employed  by  such  carrier  in  such 
commerce,  resulting  in  whole  or  in  part  from  the  negligence  of  any 
of  the  officers,  agents,  or  employes  of  such  carrier,  etc.,  and  to  pro- 
vide that,  although  the  employe  may  have  been  guilty  of  contribu- 
tory negligence,  that  shall  not  bar  a  recovery,  but  shall  go  in  reduc- 
tion of  damages,  except  that  no  employe  shall  be  held  to  have  been 
guilty  of  contributory  negligence,  or  to  have  assumed  the  risk  of 
his  emplo3mient  in  any  case  where  the  violation  by  the  common  car- 
rier of  any  statute  enacted  for  the  safety  of  employes  contributed 
to  the  injury  of  such  employe. 

It  is  conceded  that  the  common-law  rule  that  contributory  negligence 
barred  the  right  of  recovery  has  been  abolished  by  the  act.  Shall 
the  courts  destroy  the  effect  of  the  act  in  this  particular  by  holding 
that  common  carriers  are  not  liable  to  their  servants  for  injury  or 
death  inflicted  as  a  result  of  the  negligence  of  their  officers,  agents, 
or  employes,  upon  the  ground  that  the  servant  assumes  the  risk  in- 
cident to  the  negligence  of  the  officers,  agents,  or  employes  of  the 
carrier?  In  view  of  the  first  section  of  the  act,  which  provides  that 
such  common  carrier  shall  be  liable  in  damages  to  its  employe,  re- 
sulting in  whole  or  in  part  from  the  negligence  of  any  of  its  officers, 
agents,  or  employes,  it  is  not  permissible,  in  my  judgment,  to  hold  that 
the  employe  assumes  the  risk  of  his  employment  which  arises  from  the 
negligence  of  the  officers,  agents,  or  employes  of  the  carrier.  It  is  in- 
sisted that  since  the  act  provides  that  he  shall  not  be  held  to  have 
assumed  such  risk  in  cases  only  where  the  violation  by  the  common 
carrier  of  any  statute  enacted  for  the  safety  of  employes  contributed 
to  the  injury,  the  maxim,  "Expressio  unius  est.  exclusio  alterius," 
applies.  I  do  not  think  this  insistence  is  sound,  or  that  it  should  be 
sustained. 

As  I  construe  the  act,  the  risk  that  the  employe  now  assumes  is  the 
ordinary  dangers  incident  to  his  employment,  which  does  not  in- 
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elude,  since  the  passage  of  this  act,  the  assumption  of  the  risk  inci- 
dent to  the  negligence  of  the  carrier's  officers,  agents,  or  employes,  or 
any  defect  or  insufficiency  due  to  its  negligence,  in  its  cars,  engines, 
appliances,  machinery,  track,  roadbed,  works,  boats,  wharves,  or  other 
equipment. 

The  court  therefore  declined  to  instruct  the  jury  on  the  law  of  the 
assumption  of  risk. 

Motion  for  new  trial  denied. 


Ex  parte  BARTLETT. 
(District  Court,  B.  D.  WlBconsin.    June  22,  1912.) 

1.  Habeas  Gobpus  (|  45*) — ^FsDEBAii  Jubisdiotion. 

Federal  Jurisdiction  to  review  the  legality  of  a  prisoner's  restraint  of 
Uberty  under  a  state  writ  should  not  be  exercised  before  trial,  unless 
the  act  alleged  to  have  been  done  or  omitted  has  reference  to  a  law  of 
the  United  States  or  an  order,  process,  or  decree  of  a  federal  court,  or 
where  the  petitioner  is  a  subject  or  citizen  of  a  foreign  state  and  dom- 
iciled therein,  and  is  in  custody  for  an  act  done  or  omitted  under  any 
alleged  right,  title,  authority,  privUege,  protection,  or  exemption  claimed 
under  the  commission,  order,  or  sanction  of  a  foreign  state  or  under 
color  thereof,  the  validity  and  effect  of  which  depend  on  the  law  of  na- 
tions, or  in  such  and  like  cases  of  urgency  involving  the  authority  of 
the  general  government,  its  obligations  to,  or  its  relations  with,  foreign 
nations,  etc 

[Ed.  Note.— For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  If  1096, 
1376-1385;  Dec.  Dig.  {  45.*] 

2.  Habeas  Corpus  (§  54*) — Federal  Jurisdiction — "Exceptional  Case  of 

Peculiar  Urgency." 

Petitioner,  having  been  arrested  for  violating  the  Wisconsin  Usury 
Law  (St.  Wis.  1898,  |  1691,  as  amended  by  Laws  1905,  c.  278,  and  Laws 
1907,  c.  412),  making  the  collection  of  rates  of  Interest  in  excess  of  those 
specified  a  misdemeanor,  applied  to  a  federal  court  for  a  writ  of  habeas 
corpus  on  the  ground  that  the  statute  was  unconstitutional,  and  alleged 
that  he  had  no  adequate  remedy  in  the  state  courts  because,  if,  when 
tried,  he  was  found  guilty,  the  court  would  immediately  impose  the  pen- 
alty of  imprisonment,  and  not  a  fine^  having  previously  inflicted  impris- 
onment as  a  penalty  In  other  recent  cases,  and  would  not  stay  execution 
of  the  sentence  pending  appeal,  that  the  appeal  would  be  ineffective  be- 
cause the  Wisconsin  Supreme  Court  had  already  decided  the  statute 
constitutional  and  would  adhere  to  its  ruling,  and  that  petitioner  could 
not  obtain  a  decision  on  appeal  to  the  Supreme  Court  of  the  United 
States  from  the  decision  of  the  state  court  before  the  sentence  that 
would  be  imposed  had  expired.  Held,  that  such  petitioner  improperly 
assumed  that  his  trial  in  the  state  court  would  result  in  a  conviction, 
and  that  such  court  would  sentence  to  imprisonment  when  it  had  author- 
ity to  impose  a  fine  as  a  penalty  and  also  to  order  his  enlargement  pend- 
ing appeal,  and  that  such  allegations  were,  therefore,  insufficient  to 
show  that  the  case  was  an  exceptional  one  of  peculiar  urgency  sufficient 
to  require  the  granting  of  the  writ  by  the  federal  court 

[Ed.  Note.^For  other  eases,  see  Habeas  Corpus,  Cent  Dig.  §  61 ;  Dec. 
Dig.  §  54.* 

Jurisdiction  of  federal  courts  on  habeas  corpus,  see  note  to  In  re 
Huse,  25  C.  C.  A.  4.] 

•For  oUier  caaea  see  Muue  toele  A  i  numbbb  in  D«e.  ft  Am.  Dlgi.  1907  to  date,  ft  Bep'r  Indexes 
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Application  by  Frank  D.  Bartlett  for  writ  of  habeas  corpus  to 
review  the  constitutionality  of  St.  Wis.  1898,  §  1691,  as  amended  by 
Laws  1905,  c.  278,  and  Laws  1907,  c.  412.    Denied. 

Adolph  Kanneberg  and  H.  B.  Wabnsley,  both  of  Milwaukee,  Wis., 
for  petitioner. 

W.  C.  Zabd  and  J.  E.  Lehr,  both  of  Milwaukee,  Wis.,  for  re- 
spondent. 

GEIGER,  District  Judge.  Frank  D.  Bartlett  filed  a  petition  for 
a  writ  of  habeas  corpu3,  sSleging  that  he  is  imprisoned  and  restrained 
of  his  liberty  by  the  respondent  Arnold,  as  sheriff  of  Milwaukee 
county.  Wis.,  by  virtue  of  a  warrant  issued  out  of  the  district  court 
of  Milwaukee  county,  Wis.,  upon  a  complaint  filed  in  said  court 
charging  the  petitioner  with  a  violation  of  section  1691  of  the  Stat- 
utes of  Wisconsin,  as  amended  by  chapters  278  of  the  Laws  of  1905, 
and  412  of  the  Laws  of  1907,  state  of  Wisconsin,  known  as  the  "Usury 
Laws,"  making  it  a  misdemeanor  for  the  collection  of  rates  of  inter- 
est in  excess  of  those  specified  in  said  statutes.  Such  arrest  was 
made  on  or  about  May  1st,  and  the  hearing  thereon  was  adjourned 
from  time  to  time  until  May  27th,  since  which  date  the  matter  has 
been  stayed  in  said  court  in  obedience  to  the  Writ  issued  herein. 

The  statute  above  cited  is  challeged  as  contravening  the  Consti- 
tution of  the  United  States,  as  unreasonable,  and  beyond  the  power 
of  the  state  Legislature  to  enact,  as  unwarrantably  limiting  the  right 
to  make  contracts,  and,  generally,  as  denying  the  equal  protection  of 
the  laws,  and  abridging  the  privileges  and  immunities  of  citizens  of 
the  United  States.  Hence  it  is  claimed  petitioner's  detention  is  il- 
legal. The  sheriff  of  Milwaukee  county  having  made  return  to 
the  writ,  in  substance,  that  the  petitioner  is  in  his  custody  pursuant 
to  the  complaint  and  warrant  above  referred  to,  there  is  presented 
the  preliminary  question  whether  this  court  should  take  jurisdiction 

I  of  the  proceeding. 

I  [1]  The  general  rule  respecting  jurisdiction  of  the  federal  courts, 

and  the  discretion  to  be  exercised  by  them  in  cases  like  this,  is  free 
from  doubt.  In  the  leading  case  of  Ex  parte  Royall,  117  U.  S.  241,  6 
Sup.  Ct.  734,  29  L.  Ed.  868,  Mr.  Justice  Harlan,  in  meeting  the  ques- 

I  tion  whettier  the  federal  courts  were  required  imperatively  by  the  ha- 

'  beas  corpus  statute  to  exercise  the  jurisdiction  granted,  whenever  it  is 

sought  to  be  invoked,  said : 

•*We  are  of  opinion  that  while  the  Circuit  Court  has  the  power  to  do  so, 

I  and  may  discharge  the  accused  in  advance  of  his  trial  if  he  is  restrained  of 

I  his  liberty  In  violation  of  the  national  Constitution,  it  is  not  bound  in  every 

I  case  to  exercise  such  a  power  Immediately  upon  application  being  made  for 

the  wriL    We  cannot  suppose  that  Congress  intended  to  compel  those  courts, 

by  such  means,  to  draw  to  themselves,  in  the  first  Instance,  the  control  of 

aU  criminal  prosecutions  commenced  in  state  courts  exercising  authority 

within  the  same  territorial  limits,  where  the  accused  claims  that  he  is 

held  In  custody  in  violation  of  the  Constitution  of  the  United  States.    The 

injunction  to  hear  the  case  summarily,  and  thereupon  'to  dispose  of  the 

party  as  law  and  justice  require,'  does  not  deprive  the  court  of  discretion 

as  to  the  time  and  mode  in  which  it  wUl  exert  the  powers  conferred  upon 

it    That  discretion  should  be  exercised  in  the  light  of  the  relations  existing 
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under  our  system  of  government  between  the  Judicial  tribunals  of  the  Union 
and  of  the  states,  and  In  recognition  of  the  fact  that  the  public  good  requires 
that  those  relations  be  not  disturbed  by  unnecessary  conflict  between  courts 
equally  bound  to  guard  and  protect  rights  secured  by  the  Ck>nstitution.  When 
the  petitioner  is  in  custody  by  state  authority  for  an  act  done  or  omitted 
to  be  done  in  pursuance  of  a  law  of  the  United  States,  or  of  an  drder,  pro- 
cess, or  decree  of  a  court  or  Judge  thereof,  or  where,  being  a  subject  or  citi- 
zen of  a  foreign  state,  and  domiciled  therein,  he  is  in  custody,  under  like 
authority,  for  an  act  done  or  omitted  under  any  alleged  right,  title,  authori- 
ty, prlyilege,  protection,  or  exemption  claimed  under  the  commission,  or  or- 
der, or  sanction  of  any  foreign  state,  or  under  color  thereof,  the  validity  and 
effect  whereof  depend  upon  the  law  of  nations,  in  such  and  like  cases  of  ur- 
gency, involving  the  authority  and  operations  of  the  general  government,  or 
the  obligations  of  this  country  to,  or  its  relations  with,  foreign  nations,  the 
courts  qC  the  United  States  have  frequently  interposed  by  writ  of  habeas 
corpus  and  discharged  prisoners  who  were  held  in  custody  under  state  au- 
thority." 

In  a  long  line  of  cases,  of  which  Baker  v.  Grice,  169  U.  S.  284,  18 
Sup.  Ct.  323,  42  L.  Ed.  748,  Minnesota  v.  Brundage,  180  U.  S.  503, 
21  Sup.  Ct.  455,  45  L.  Ed.  639,  Reid  v.  Johes,  187  U.  S.  153,  23  Sup. 
Ct.  89,  47  L.  Ed.  116,  Drury  v.  Lewis,  200  U.  S.  1,  26  Sup.  Ct.  229, 

50  L.  Ed.  343,  and  Urquhart  v.  Brown,  205  U.  S.  179, 27  Sup.  Ct.  459, 

51  L.  Ed.  760,  are  recent  examples,  the  Supreme  Court  has  uniformly 
refused  to  sanction  the  exercise  of  the  jurisdiction,  while  others,  no- 
tably Re  Loney,  134  U.  S.  372,  10  Sup.  Ct.  384,  33  L.  Ed.  949,  Re 
Neagle,  135  U.  S.  1,  10  Sup.  Ct.  658,  34  L.  Ed.  55,  Ohio  v.  Thomas, 
173  U.  S.  276,  19  Sup.  Ct.  453,  43  L.  Ed.  699,  Ex  parte  Young,  209 
U.  S.  123,  28  Sup.  Ct.  441,  52  L.  Ed.  714,  13  L.  R.  A.  (N.  S.)  932, 
14  Ann.  Cas.  764,  aptly  illustrate  the  exceptional  instances,  which,  ac- 
cording to  the  principles  of  Ex  parte  Royall,  supra,  call  for  its  ex- 
ercise. Such,  also,  is  Ex  parte  Eaglesfield  (D.  C.)  180  Fed.  (Eastern 
Dist.  Wis.)  558,  where  the  petitioner,  a  licensed  coastwise  trader  on 
the  Great  Lakes,  having  been  arrested  for  an  alleged  violation  of  a 
"transient  merchant"  ordinance,  was  discharged  upon  habeas  corpus 
by  this  court  on  the  ground  that  the  trading  complained  of  was  car- 
ried on  undter  federal  authority,  and  at  a  locality  peculiarly  within 
federal  jurisdiction. 

[2]  It  will  be  seen  from  an  examination  of  the  cases,  that  the  "dis- 
cretion" referred  to  by  the  Supreme  Court  is  not  one  left  to  the  sev- 
eral courts  to  be  exercised  or  not  exercised,  according  to  the  views 
which  they  may  entertain  in  each  individual  case ;  but  it  is  the  broad 
discretion  which  the  federal  judiciary  has  assumed  to  determine  the 
classes  of  cases  in  which  it  will  and  in  which  it  will  not  exercise  the 
jurisdiction  conferred  by  the  statute — merely  for  the  purpose  of  pre- 
venting a  conflict  of  concurrent  jurisdictions.  Therefore,  the  'prin- 
ciple having  been  promulgated  and  applied  as  above  stated,  the  only 
question  to  be  determined  when  a  particular  case  is  presented  to  a  fed- 
eral court  is.  Does  it  fall  within  or  without  the  class  calling  for  the 
exercise  of  the  jurisdiction?  This  is  manifest  from  cases  where  the 
lower  courts  had  entertained  the  proceeding,  or  had  refused  to  enter- 
tain it,  the  Supreme  Court  on  appeal  determined  as  the  preliminary 
or  sole  question  whether  such  jurisdiction  was  properly  exercised  or 
refused.    Baker  v.  Grice,  supra;   Drury  v.  Lewis,  supra;   Urquhart 
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V.  Brown,  supraj  In  other  words,  the  broad  ^ri|l^^aV>vp  quoted  ff om 
Ex  parte  Royall  contains  the  test  for  determining  whether  a  case  is 
"exceptional,"  of  "peculiar  urgency,"  or  the  like. 

Upon  the  argument  of  this  matter,  the  petitioner,  doubtless  recog- 
nizing the  limitations  above  referred  to,  and  to  bring  himself  within 
the  class  of  cases  in  which  the  jurisdiction  is  exercised,  asked  and 
obtained  leave  to  amend  his  petition  by  alleging,  in  substance,  the 
following:  That  although  he  has  not  been  tried  in  the  state  court; 
if,  when  tried,  he  is  found  guilty,  such  court  will  impose  the  penalty 
of  imprisonment,  and  not  a  fine,  because  such  court  has  inflicted  the 
former  in  other  recent  cases;  that  the  court  will  not  stay  execution 
of  its  sentence  pending  an  appeal;  that  an  appeal  would  lie,  if  peti- 
tioner is  convicted,  to  the  circuit  court  for  Milwaukee  county,  and 
from  the  latter  to  the  Supreme  Court  of  Wisconsin.  The  term  of  im- 
prisonment is  assumed  to  be  several  months,  and  in  the  ordinary  course 
of  procedure  the  various  steps  on  appeal,  including  a  writ  of  error  to 
the  Supreme  Court  of  the  United  States,  could  not  be  taken  before 
the  expiration  of  the  sentence  imposed.  Attention  is  called  to  the  de- 
cision of  the  Supreme  Court  of  Wisconsin  (Ornstine  v.  Cary,  126  Wis. 
135,  105  N.  W.  792,  11  L.  R.  A.  [N.  S.]  174),  holding  that  the  stat- 
ute in  question  does  not  contravene  the  state  or  federal  Constitutions ; 
and  it  is  contended  that  such  ruling  will  be  adhered  to.  and  that  the 
trial  court  in  petitioner's  case,  in  obedience  to  such  ruling,  will  decide 
adversely  to  him.  These  claims  have  been  considered,  though  the 
amendment  to  the  petition  has  not  been  formally  filed. 

In  support  of  the  contention  that  the  foregoing  makes  out  an  ex- 
ceptional or  peculiarly  urgent  case,  counsel  has  cited  In  re  Grice 
(C.  C.)  79  Fed.  627,  in  which  the  petitioner  successfully  invoked  the 
jurisdiction  of  a  federal  Circuit  Court  upon  habeas  corpus  to  obtain 
a  discharge  from  arrest  under  the  anti-trust  law  of  Texas.  A  situa- 
tion of  urgency,  quite  analogous  to  that  above  presented,  was  alleged 
to  exist.  The  court  entertained  the  proceeding,  and,  holding  the  state 
law  unconstitutional,  discharged  the  petitioner.  The  Supreme  Court, 
however  (Baker  v.  Grice,  supra),  reversed  the  lower  court  on  the 
sole  ground  that  the  case  was  not  of  the  exceptional  class  calling  for 
the  exercise  of  federal  jurisdiction.  It  may  be  a  question,  as  suggest- 
ed in  the  Grice  Case,  whether,  after  a  trial  in  a  state  court  upholding 
a  law  alleged  to  contravene  the  federal  Constitution,  the  federal  courts 
should  not  take  jurisdiction  if  it  appeared  that  an  appeal  from  a  sen- 
tence imposing  a  fine  could  not  be  taken  except  on  condition  of  im- 
prisonment pending  such  appeal.  Of  course,  when  the  federal  courts 
have  adopted  a  policy  of  exercising  their  jurisdiction  in  a  limited  class 
of  cases  out  of  respect  to,  and  to  prevent  conflicts  with,  a  concur- 
rent state  jurisdiction,  it  is  assumed  that  the  latter  is  open  to,  and 
will  be  fairly  exercised  toward,  an  accused ;  and  it  may  be  noted  that 
even  if  the  federal  jurisdiction  could  cover  a  wider  range  of  cases, 
if  any  respect  is  to  be  given  the  state  courts,  there  is  this  weakness  in 
the  petitioner's  case:  It  assumes  (a)  that  his  trial  in  the  state  court 
will  result  in  his  conviction;  (b)  that  the  state  court,  upon  conviction, 
will  pursue  a  certain  course,  when,  in  fact,  it  has  ample  power  to 
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;.|ttilitic-5aiiothfe|*^,t^^thig  the  penalty  and  his  enlargement  pending 
appeal. '  'That  is,  the  situation  disclosed  and  relied  upon  is  not  one  at 
present  existing,  but  rather  one  which  the  petitioner  conjectures  or 
prophesies  may  come  to  pass.  If  such  a  case  is  to  be  deemed  exceptional 
or  urgent,  then  the  federal  jurisdiction,  instead  of  being  limited,  would 
become  merely  the  optional  recourse  of  persons  in  the  custody  of 
state  officers  under  laws  the  validity  of  which  is  challenged,  and  such 
jurisdiction  could  be  invoked  by  contemplating  the  consequences  which 
might  ensue  an  attempted  enforcement  through  ordinary  state,  pro- 
cedure. I  am  satisfied  that  jurisdiction  should  not  be  taken  in  this 
matter. 

An  order  may  be  entered  discharging  the  writ  of  habeas  corpus, 
on  the  ground  that  the  court  declines  to  exercise  its  jurisdiction ;  and 
the  petitioner  is  remanded  to  the  custody  of  the  respondent  sheriff  of 
Milwaukee  county. 


In  re  SIMON. 

(District. Oourt,  W.  D.  New  York.    June  10,  1012.) 

No.  3,802. 

Bankruptot  (I  138*) — ^Pbopkbty  Passing  to  Tbusteb— Monet  Given  to 
Wife. 

Where  a  wife,  during  the  12  years  of  her  marriage,  by  doing  her  own 
work  saved  from  the  allowance  made  her  by  her  husband  for  household 
expenses  a  considerable  sum,  which  she  deposited  in  bank  in  her  own 
name,  besides  on  different  occasions  expending  sums  amounting  to  sev- 
eral hundred  dollars,  which  fact  was  in  all  probability  known  to  her 
husband,  the  presumption  Is  that  he  intended  such  sayings  as  a  gift  to 
her ;  and,  where  he  was  solvent  at  all  times  until  his  death,  the  trustee 
for  the  surviving  partner  of  a  firm  in  which  he  was  a  partner,  on  its 
bankruptcy  after  his  death,  cannot  claim  such  money. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  f|  193-204, 
206-209;   Dec.  Dig.  S  138.*] 

In  the  matter  of  M.  C.  Simon,  individually  and  as  surviving  part- 
ner of  the  firm  of  Ely  Meyer  &  M.  C.  Simon,  bankrupt  On  review 
of  decision  of  special  master.    Reversed. 

See,  also,  197  Fed.  105. 

Clarance  W.  McKay,  of  Rochester,  N.  Y.,  for  trustees. 
Wile  &  Oviatt,  of  Rochester,  N.  Y.,  for  Rae  S.  Meyer. 

HAZEL,  District  Judge.  The  special  master  decided  that  the  sum 
of  $4,000  deposited  in  banks  in  Rochester,  N.  Y.,  to  the  credit  of 
Rae  S.  Meyer,  should  forthwith  be  paid  to  the  trustees  of  the  bank- 
rupt estate.  The  right  to  decide  this  controversy  in  the  bankruptcy 
court  was  stipulated  in  writing,  and,  though  claiming  title  to  the  fund, 
Mrs.  Meyer  expressly  submitted  her  rights  or  interests  therein  for 
decision  to  the  special  master  on  the  testimony  taken  in  the  proceed- 
ings had  in  opposition  to  the  discharge  of  the  bankrupt. 

Two  points  were  argued  at  the  bar:    First,  that  the  trustees  in 

•For  other  cases  see  same  topic  &  I  mumbbb  Id  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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banlcruptqr  were  not  entitled  to  the  fund,  even  though  the  claimant 
had  possession  thereof  as  agent  for  her  husband,  on  the  ground  that 
the  adjudication  did  not  draw  into  the  bankruptcy  proceeding  the  as- 
sets of  a  deceased  member  of  a  partnership;  and,  second,  that  as 
the  fund  to  which  the  trustees  laid  claim  was  in  the  possession  of^ 
the  claimant — ^the  wife  of  the  deceased  partner  of  the  bankrupt — ^the' 
presumption  therefore  arose  that  she  was  the  owner  thereof.  The 
latter  contention  will  first  be  considered  and  determined. 

When  this  proceeding  was  instituted,  it  was  claimed  by  the  trus- 
tees that  the  said  fund  constituted  partnership  assets  which  had  been 
placed  in  the  custody  of  the  claimant  by  the  bankrupt  Simon  and 
concealed  from  them.  Later,  however,  upon  examination  of  the 
claimant  in  the  bankruptcy  proceeding,  it  developed  that  she  had 
accumulated  the  amount  in  controversy  out  of  an  allowance  of  $75 
per  week  for  maintenance  and  household  expenses,  made  to  her  by 
her  husband  during  the  12  years  of  their  married  life.  In  her  tes- 
timony, omitting  nonessentials,  she  substantially  says: 

'This  was  my  perso^ial  money,  which  I  gave  to  him  to  deposit  for  me. 
*  *  *  It  was  the  money  I  had  accumulated  and  gathered.  I  am  a  great 
woman  for  saying.  I  do  all  my  own  work,  never  keep  any  help  of  any  kind, 
and  In  that  way  always  gathered  it  up  and  kept  it  myself.  *  •  •  When  I 
got  any  money  ahead,  I  put  It  in  my  box  at  the  Security  Trust  Company, 
and  locked  it  up  there.  «  •  *  This  $4,000  did  not  come  from  the  estate 
of  Mr.  Meyer.  It  came  from  my  own  savings  in  doing  my  own  work.  I  was 
all  the  years  I  was  married  in  accumulating  this  money.  I  have  been  mar- 
ried 12  years.  ♦  •  ♦  Seventy-live  dollars  was  the  usual  allowance.  I 
got  $75  a  week  prior  to  my  husband*s  death,  and  out  of  that  I  succeeded  in 
running  the  house,  and  in  12  years  accumulating  $4,000." 

It  is  further  shown  that  at  all  times  the  decedent  drew  $250  per 
week  from  the  partnership,  and  that  his  wife  never  employed  any 
household  servants,  but  did  her  own  housework;  also  that  she  fre- 
quently used  a  portion  of  the  money  accumulated  to  buy  different  ar- 
ticles, having  had  occasion  to  spend  at  one  time  more  than  $500  for 
"incidentals,^'  and  at  another  time  $1,000  "for  different  bills." 

The  presumption  that  the  husband  was  ignorant  of  her  savings,  and 
unaware  of  her  failure  to  use  up  the  entire  sum  of  money  given 
her  from  week  to  week,  drawn  by  the  special  master  from  the  evi- 
dence, is  not  borne  out  by  the  facts.  ^  Giving  consideration  to  the  tes- 
timony of  Mrs.  Meyer  that  at  various  times  she  expended  large  stuns 
of  money  from  the  accumulation  would  seem  to  justify  the  inference 
that  her  husband  had  knowledge  of  such  expenditures,  and  realized 
that  the  articles  were  purchased  with  money  which  she  had  acctun- 
ulated  from  the  weekly  allowance.  It  is  not  suggested  that  he  ob- 
jected or  remonstrated  with  her  for  saving  or  laying  aside  such  un- 
expended portions.  It  is  true  she  testified  that  he  was  without  actual 
knowledge  thereof;  but  the  circumstances  preclude  giving  her  im- 
pressions literal  effect,  and  in  their  entirety  would  seem  to  indicate 
that  he  knew  of  her  various  purchases  and  their  extent,  and  there- 
fore the  ^presumption  obtains  that  it  was  his  intention  to  relinquish 
any  claim  to  unexpended  balances.  The  inference  is  not  inapt  that 
she  used  such  balances  with  the  acquiescence  of  her  husband,  and  the 
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elements  of  implied  gift  were  present.  It  is  not  a  question  here  of 
transferring  property  or  money  in  fraud  of  creditors,  or  during  in- 
solvency, and  the  allowance  was  wholly  free  from  any  suspicions  of 
that  nature. 

It  has  been  broadly  held,  as  contended  by  counsel  for  the  trus- 
tees, that  money  saved  by  a  wife  from  an  allowance  by  her  husband 
for  household  expenses  belongs  to  him;  yet  such  adjudications  pro- 
ceed upon  the  theory  that  the  wife  is  the  agent  for  her  husband  in 
the  conduct  of  the  household  affairs,  and  that,  in  the  absence  of  an 
intention  to  bestow  a  gift  upon  her,  a  trust  relationship  is  created. 
But  this  principle  is  not  applicable  to  the  facts  under  consideration, 
as  the  surrounding  circumstances,  together  with  the  testimony,  nega- 
tive any  trust  relationship,  and  clearly  support  the  implication  that 
any  amount  saved  from  the  weekly  allowance  was  to  be  the  separate 
property  of  the  wife.  The  burden  of  proof  rested  upon  the  trustees 
to  show  that  the  presumptions  were  to  the  contrary,  and  that. instead 
of  a  gift  to  the  wife  a  trust  relationship  was  created.  In  this  they 
have  failed. 

The  rationale  of  the  entire  transaction,  the  station  in  life  of  the 
parties,  the  solvency  of  the  donor  during  the  entire  period,  the  econ- 
omy of  the  wife  in  performing  her  household  duties  and  dispensing 
with  the  assistance  of  servants,  all  point  with  persuasive  cogency  to 
an  intention  by  the  husband  to  relinquish  possession,  control,  and  own- 
ership of  the  various  amounts  paid  the  wife  and  to  vest  her  with 
title  to  unexpended  amounts.  Knowledge  that  the  wife  was  in  the 
habit  of  concealing  unused  sums  was  not  essential  to  the  validity  of 
the  gift.  In  the  cases  cited  by  the  counsel  for  the  trustees,  of  which 
Aaronson  v.  McCauley  (City  Ct.)  19  N.  Y.  Supp.  690,  is  most  directly 
in  point,  the  holding  of  the  court,  that  the  surplus  arising  out  of 
the  economy  of  the  wife  in  managing  her  household  remains  the  prop- 
erty of  the  husband,  doubtless  rested  upon  facts  showing  that  there 
was  no  intention  to  bestow  the  remainder  as  a  gift  upon  the  wife. 

In  view  of  the  foregoing,  it  is  obviously  unnecessary  to  decide  the 
first  question  submitted  as  to  whether  the  property  of  a  deceased  part- 
ner, who  was  not  individually  adjudicated  bankrupt,  may  be  drawn 
into  the  bankruptcy  proceeding  and  distributed.  The  question  sub- 
mitted for  revietv,  "Have  the  trustees  in  bankruptcy  herein  title  to  and 
the  right  to  reduce  to  their  possession,  as  against  said  Rae  S.  Meyer, 
a  certain  sum  of  money,  amounting  to  $1,544.93,  on  deposit  in  the 
Security  Trust  Company  at  Rochester,  N.  Y.,  to  the  credit  of-  Rae 
S.  Meyer,  and  the  sum  of  $2,455.07,  on  deposit  in  the  East  Side  Sav- 
ings Bank  of  Rochester,  N.  Y.,  to  the  credit  of  said  Rae  S.  Meyer  ?" 
is  answered  in  the  negative. 

So  ordered. 
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In  re  SIMON. 

(District  CJonrt,  W.  D.  New  York.    June  18,  1912.) 

No.  3,802. 

Barkbuptot  (I  822*)— Amount  of  PBoyABUC  Claim— Status  at  Tnffl  of 
Bankbuptct  Governs. 

A  creditor  of  a  bankrupt,  holding  promissory  notes  on  which  others 
besides  the  bankrupt  are  bound,  may  prove  his  claim  against  the  estate 
for  the  amount  due  thereon  at  the  time  of  the  bankruptcy,  and  receive 
dividends  on  such  amount  until  they,  together  with  payments  by  other 
obligors,  equal  the  full  amount  of  the  debt 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  CJent  Dig.  §|  60&-510; 
Dec.  Dig.  I  322.*] 

In  the  matter  of  Michael  C.  Simon,  individually  and  as  surviving 
partner  of  the  firm  of  Ely  Meyer  &  M.  C.  Simon,  bankrupt.  On 
review  of  order  of  referee.    Reversed. 

See,  also,  197  Fed.  102. 

Clarence  E.  Shuster,  of  Rochester,  N.  Y.,  for  banks. 
Isaac  Adler,  of  Rochester,  N.  Y.,  for  trustees. 

HAZEL,  District  Judge.  Review  of  decision  of  referee  in  bank- 
ruptcy, directing  the  National  Bank  of  Commerce  and  the  Trader^' 
National  Bank,  of  Rochester,  N.  Y.,  and  the  Atlanta  National  Bank, 
of  Atlanta,  Ga.,  to  reduce  their  claims,  as  filed  herein,  by  the  amounts 
paid  by  the  makers  of  the  notes,  or  paid  at  maturity  out  of  their  es- 
tates, and  applied,  since  the  filing  of  the  petition  in  bankruptcy,  on 
account  of  such  notes.  The  cases,  which  arose  on  separate  claims  or 
indebtednesses,  were,  by  stipulation,  consolidated,  argued  together,  and 
submitted  upon  one  return. 

The  referee  followed  a  decision  made  by  him  in  the  year  1901  (In 
re  Marks  &  Garson,  6  Am.  Bankr.  Rep.  641),  wherein  he  held  that 
claims  arising  on  promissory  notes  n<>t  due  at  the  time  of  filing  the 
petition  in  bankruptcy  were  contingent  liabilities  under  section  63a 
of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  562  [U. 
S.  Comp.  St.  1901,  p.  3447]),  and  that,  after  payments  thereon  by 
the  makers,  a  bank  which  had  discounted  the. notes  was  entitled  to 
dividends  from  a  bankrupt  estate  only  upon  the  amount  unpaid.  Since 
such  decision,  however,  it  has  uniformly  been  held  that  under  the 
Bankruptcy  Act  of  1898  provability  of  a  claim  depends  upon  its . 
status  at  the  time  the  petition  is  filed,  and  not  at  a  time  subsequent. 
In  re  Bingham  (D.  C.)  94  Fed.  796;  Swarts  v.  Fourth  National  Bank 
of  St.  Louis,  117  Fed.  1,  54  C.  C.  A.  387. 

It  is  true  that,  to  enable  a  claimant  to  share  in  the  distributive  part 
of  the  bankrupt  estate,  the  debt  must  be  a  fixed  liability  absolutely 
owing  at  the  time  the  petition  against  the  bankrupt  is  filed ;  but  it  is 
not  thought  material  as  to  when  the  debt  or  liability  is  payable.  At 
the  time  of  filing  the  petition  in  bankruptcy  promissory  notes  previ- 
ously made  or  indorsed  by  the  bankrupts,  and  discounted  at  a  bank, 

*For  other  casei  see  same  topic  A  S  nuiobb  in  Dec.  ft  Am.  DigB.  1907  to  date,  ft  Rep'r  Indezer 
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though  they  are  payable  at  some  future  time,  nevertheless  constitute 
an  absolute  liability,  and  there  is  vested  in  each  creditor  an  equitable 
right  or  interest  in  the  assets  of  the  bankrupt.  In  L^oveland's  recent 
work  on  Bankruptcy .  (volume  1,  p.  623)  the  rule  applicable  to  the 
facts  under  consideration  is  stated  as  follows: 

**Where  a  maker  and  an  Indorse*  or  surety,  whose  llabUlty  is  fixed,  are 
both  adjudged  bankrupts,  the  whole  debt  at  the  date  of  bankruptcy  may  be 
proved  against  either  or  both  estates.  But  he  can  receive  in  dividends  from 
both  parties  no  more  than  his  whole  debt  The  reason  of  thifi  doctrine  is 
that  the  creditor  holds  the  credit  of  both  the  principal  and  indorser  or  surety 
for  his  whole  debt  The  creditor  may  prove  against  both  estates,  because  he 
then  gets  precisely  the  security  he  bargains  for,  and  no  one  is  injured." 

This  right  of  the  owners  or  holders  of  a  promissory  note  has  been 
emphatically  upheld  by  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  in  Board  of  Co'unty  Commissioners  v.  Hurley,  169  Fed.  92, 
94  C.  C.  A.  362.  Careful  reading  of  said  decision  shows  that  sure- 
ties and  indorsers  of  negotiable  instruments,  and  liabilities  arising 
generally  thereon,  are  within  the  same  category,  and  that  a  creditor 
holding  a  claim  upon  which  others  are  personally  liable — 

"may  prove  his  claim  against  the  estates  of  those  who  become  bankrupt  and 
may  at  the  same  time  pursue  the  others  at  law,  and  he  may  recover,  notwith- 
standing x>ayment8  after  the  bankruptcy  by  other  obligors  or  by  their  estates, 
dividends  from  each  estate  in  bankruptcy  upon  the  fuU  amount  of  his  claim 
at  the  time  the  petition  in  bankruptcy  was  filed  therein,  until  from  all 
sources  h^  has  received  full  payment  of  his  claim,  but  no  longer." 

To  this  ruling  of  an  appellate  tribunal,  which  is  in  accordance  with 
my  own  views,  I  am  obliged  to  give  effect.  Hence,  under  the  doc- 
trine of  that  case,  the  less  amount  paid  by  the  makers  of  the  notes, 
or  by  their  trustees  in  bankruptcy,  does  not  constitute  payment  of  the 
claim  asserted  by  the  banks  against  the  bankrupt  estate  herein. 

Upon  the  conceded  facts  I  think  the  claim  of  the  said  banks  should 
have  been  allowed,  without  deducting  the  amounts  paid  by  the  mak- 
ers of  the  note^  or  realized  o^it  of  their  bankrupt  estates.  So  or- 
dered. 


In  re  PITTSBURG  DICK  CREEK  MINING  CO.  OF  ALASKiu 

(District  Court,  S.  D.  New  York.    May  13,  101Z) 

Bawkbtjftot  (I  264*)— Corporate  Assets— Salb. 

Where  a  corporation  owning  certain  mining  property  in  Alaska  was 
declared  a  bankrupt  in  New  York,  and,  it  being  impossible  for  lack  of 
funds  to  appraise  the  corporation's  property  on  tbe  ground,  its  secretary 
and  treasurer  testified  from  reports  that  it  was  worth  only  a  nominal 
sum,  whereupon  the  appraisers  fixed  the  value  at  $1,000,  v^hen  it  was 
sold  to  a  reorganizing  committee  for  $1,100,  after  which  new  rights  were 
created,  a  confirmation  of  the  sale  would  not  be  denied  at  the  instance 
of  an  Alaska  creditor,  on  the  ground  that  there  had  been  a  conspiracy  to 
defraud  him,  since,  if  he  had  been  the  victim  of  a  conspiracy,  he  had  a 
remedy  at  law  for  damages. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  868,  309; 
Dec.  Dig.  >  264.»] 

•For  other  gmm  ^pB  Mme  topic  A  S  mvmbbb  in  Doc.  ft  Am.  Digi.  1S07  to  dato^  ft  R«r*r  Indoxos 
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In  the  matter  of  the  bankruptcy  proceedmgs  of  the  Pittsburg  Dick 
Creek  Mining  Company  of  Alaska.    On  objections  to»master's  report 
recommending  confirmation  of  a  sale  of  the  assets  of  the  bankrupt . 
Objections  overruled,  and  sale  confirmed. 

Adolph  and  Henry  Bloch,  Charles  E.  Travis,  and  Samuel  Frucht- 
handler,  all  of  New  York  City,  for  objecting  creditor. 

William  O.  Gantz  and  Madison  Grant,  both  of  New  York  City, 
for  bankrupt. 

MAYER,  District  Judge.  Attention  is  called  to  some  inaccuracies 
in  the  report  of  the  special  master,  but  his  outline  of  the  situation  is 
substantially  correct,  and  his  conclusion  is  sound. 

While  the  630  pages  of  testimony  and  the  exhibits  present  a  mass 
of  detail,  the  situation  under  consideration  is  not  difficult  of  solution. 
The  bankrupt  company  was  engaged  in  a  mining  enterprise  in  Alaska. 
It  was  ovenVhelmingly  in  debt  and  confronted  with  problems  and 
obstacles.  On  or  about  April  25,  1911,  the  company  was  duly  adjudi- 
cated a  bankrupt,  and,  in  due  routine,  the  referee  made  his  order  ap- 
pointing three  appraisers.  There  were  nO  funds  with  which  to  ap- 
praise the  proper^  on  the  ground,  and,  after  seeking  the  court's  in- 
structions, it  was  decided  to  call  one  of  the  officers  of  the  company. 
This  officer  was  the  secretary  and  treasurer,  who  had  never  been  in 
Alaska,  and  whose  information,  as  is  usual,  was  based  on  reports 
from  the  field  and  on  the  up-to-then  disastrous  experience.  He  ex- 
pressed the  opinion,  in  effect,  that  the  property  was  worth  only  a 
nominal  sum,  and  the  appraisers  fixed  the  value  at  $1,000.  Prior  to 
this,  Nessler  (this  officer)  had  been  engaged  in  organizing  a  syndicate 
among  former  bondholders,  stockholders,  and  creditors  of  the  bank- 
rupt to  buy  the  property  and  do  the  assessment  work  and  at  the  time 
of  the  sale  he  had  sufficient  promises,  in  addition  to  cash  collected, 
to  warrant  him  in  going  ahead. 

The  property  was  then  worth  what  some  speculator  would  be  will- 
ing to  pay  for  it,  or  what  the  men  who  had  already  lost  money  were 
willing  to  risk,  having  in  mind  that  further  funds  would  be  needed 
to  carry  the  venture  along.  The  sale  was  duly  advertised,  and  Ness- 
ler,  for  himself  and  associates,  bid  $750,  while  a  dummy  for  one 
David  Cohn  (now  dieceased)  bid  $1,100.  The  Inspiration  Gold  Mining 
Company  (Nessler  and  associates)  paid  Cohn's  dummy  $500  profit, 
and  acquired  the  property.  I  suppose  there  are  plenty  of  shrewd  men 
looking  for  bargains,  and  that,  if  at  that  time  the  property  had  been 
worth  more,  it  would  have  brought  more.  Precious  metal  may  be  in 
the  mines,  but  its  value  depends  on  the  ability  to  work  it  as  a  com- 
mercial product.  That  means  good  title  to  the  claims,  efficient  ma- 
chinery, water  power,  transportation  arrangements,  and  enough  cap- 
ital to  stand  the  strain  of  the  expenses  until  profits  appear.  There 
was  nothing  wrong  in  Nessler  organizing  a  syndicate.  On  the  con- 
trary, that  was  the  natural  thing  to  do,  if  he  could.  The  only  hope 
for  recoupment  of  those  who  had  lost  money  was  to  try  again,  and 
the  situation  was  urgent  because  the  open  season  in  Alaska  is  at  most 
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three  months,  and  some  $1,700  was  needed  for  representation  work. 
It  is  earnestly  contended  that  Cohn's  dummy  was,  in  fact,  the  dummy 
of  Nessler  and  his  associates,  but  the  evidence  falls  short  of  sustain- 
i^ng  this  contention. 

The  attacking  creditor  Revelas  is  a  mining  engineer,  and  was  the 
supervising  manager  of  the  bankrupt's  property  at  the  time  of  tiie 
adjudication  and  for  several  years  prior  thereto.  He  claims  that  the 
bankrupt  owes  him  $8,601.85.  He  was  on  the  ground  and  knew  that 
the  company  was  in  a  bad  way.  (Letters  of  October  1,  1910;  Octo- 
ber 14,  1910;  October  30,  1910;  December  24,  1910;  March  29, 
1911.)  How  much  would  he  have  bid  at  the  sale?  He  insists  that 
Nessler  and  the  rest  were  in  a  conspiracy  to  defraud  him,  and  he 
points  to'Nessler's  telegram  of  April  16,  1911.  In  that  telegram  Ness- 
ler distinctly  stated  that  the  receiver  was  without  funds,  that  great 
efforts  would  be  made  to  reorganize,  and  that,  in  such  event,  Nessler 
would  make  "every  effort  to  protect"  his  interest.  Nessler,  in  the 
same  telegram,  urged  Revelas  not  to  leave  under  any  circumstances, 
and  to  be  patient.  Revelas  construes  this  as  evidence  of  a  scheme  to 
keep  him  away  from  New  York,  the  scene  of  the  bankruptcy  pro- 
ceedings, but  I  regard  this  as  a  natural  course  under  the  circumstances. 
Obviously  Nessler  and  his  associates  wanted  the  one  man  familiar 
with  conditions  to  stay  at  the  property,  while  efforts  were  being  made 
to  save  something  from  the  wreck.  The  receiver  communicated  with 
Revelas,  asking  how  much  money  would  be  required  to  retain  his 
services.  He  was  advised  by  Revelas  that  he  required  practically 
immediately  a  sum  which  the  receiver  could  not  possibly  pay,  and 
thereupon  Revelas  left  Nome,  went  to  Dick  Creek,  but  had  no  fur- 
ther dealings  with  the  receiver  or  the  officers  of  the  bankrupt.  In  the 
fall  of  1911  Revelas  came  to  New  York,  and  it  is  claimed  that  Ness- 
ler, who  now  was  secretary  and  treasurer  of  the  Inspiration  Gold  Min- 
ing Company,  offered  Revelas  an  opportunity  to  invest  $500,  the  same 
as  the  principal  stockholders  had  done,  that  being  the  largest  sum 
accepted  from  anybody,  and  extended  this  opening  to  come  in  with 
the  rest,  but  Revelas  refused  so  to  do.  If  this  is  so,  then  Nessler 
carried  out  the  promise  of  his  telegram  of  April  16,  1911,  to  look 
out  for  Revelas  in  the  reorganization.  Revelas,  however,  was  not 
satisfied  and  later  began  this  proceeding.  Meanwhile  new  rights  have 
sprung  up,  new  money  has  been  ventured,  and  the  project  looks  more 
hopeful.  To  order  a  resale  now  will  create  endless  confusion,  and 
may  deprive  those  who  have  engaged  in  the  enterprise  of  the  legiti- 
mate fruits  of  their  investment. 

On  the  other  hand,  if  Revelas  has  been  injured,  he  has  been  dam- 
aged only  to  the  extent  of  his  claim  of  some  $8,600.  If  he  is  the 
victim  of  a  conspiracy,  the  courts  are  open  to  him,  and,  in  an  action 
at  law  or  in  equity  (as  he  may  be  advised),  he  may  unmask  the  scheme 
of  which  he  complains,  if  such  existed,  and  obtain  his  just  due.  In 
such  an  action  all  the  parties  in  interest  will  have  their  day  in  court, 
which,  in  this  proceeding,  they  have  not.  Many  details  of  the  testi- 
mony and  referred  to  by  the  special  master,  though  considered,  are 
not  here  discussed,  but  in  the  final  analysis  the  true  test  is  not  what 
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the  situation  is  now,  but  what  it  was  on  June  25,  1911,  when  the  order 
of  sale  was  made.  With  the  property  embarrassed  by  vexatious  com- 
plications, heavily  in  debt  and  requiring  new  capital,  where  was  the 
creditor  or  outside  investor  willing  to  risk  much  on  a  bankrupt  min- 
ing venture  in  f  ar-oflf  Alaska  ? 

The  motion  is  denied,  and  the  report  of  the  special  master  is  con- 
firmed.   Submit  order  on  two  days'  notice. 


In  re  SABSEVITZ. 
(District  Ctourt,  S.  D.  New  York.    May  13,  1912.) 

1.  Bankruptct   (§   374*)  —  Composition  —  Objections  —  Failure  to   Keep 

Books. 

Where  a  bankrupt  kept  a  double  entry  system  of  books  which  on  their 
face  showed  his  precise  situation,  with  the  single  exception  of  a  loan 
for  which  certain  diamonds  had  been  pledged  as  collateral,  and  this  loan 
was  entered  in  the  books  and  on  his  trial  balance  of  August  1»  1911,  and' 
it  also  appeared  that  a  memorandum  of  the  collateral,  the  amount  and 
due  dates  of  payments  on  account  was  also  kept  at  his  place  of  business 
and  was  not  concealed,  composition  would  not  be  denied  confirmation 
on  the  ground  that  the.  bankrupt  failed  to  keep  books  of  account  or  rec- 
ords from  which  his  financial  condition  might  be  ascertained  with  intent 
to  conceal  the  same. 

[Ed.  Note. — Fop  other  cases,  see  Bankruptcy,  Cent  Dig.  §  575;  Dee. 
Dig.  I  374.*] 

2.  Bankruptcy   (§   381*) — Composition — Materiaixt   False    Statement  to 

Obtain  Credit. 

Where  a  bankrupt  submitted  a  statement  to  a  creditor,  not  to  obtain 
a  general  line  of  credit,  but  under  special  circumstances  to  obtain  goods 
which  were  fully  paid  for,  and  the  creditor  did  not  rely  on  the  statement 
complained  of,  he  was  not  entitled  to  prevent  confirmation  of  a  compo- 
sition on  the  ground  that  the  bankrupt  had  obtained  property  on  credit 
on  a  materially  false  statement  in  writing  to  the  objecting  creditor  to 
obtain  credit 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |  591;  Dec. 
Dig.  §  381.*] 

In  the  matter  of  bankruptcy  proceedings  of  Meyer  Sabsevitz.  Ap- 
plication for  confirmation  of  a  composition,  to  which  certain  creditors 
filed  objections.    Objections  overruled,  and  composition  confirmed. 

John  J.  Schwartz  and  David  Burr  Luckey,  both  of  New  York  City, 
for  bankrupt. 

Cornelius  W.  Wickersham,  of  New  York  City,  for  the  motion. 

George  Carlton  Comstock  and  Harold  T.  Edwards,  both  of  New 
York  City,  opposed. 

MAYER,  District  Judge.  The  bankrupt  proposes  a  composition 
of  40  per  cent.  He  owes  about  $75,000  to  80  creditors,  58  of  whom, 
having  claims  of  about  $56,000,  have  consented  in  writing  to  the 
composition.  Of  these,  one-half  in  number,  representing  claims  of 
nearly  $40,000,  have  waived  cash  payments  and  indorsed  notes  (as 
proposed),  and  in  lieu  thereof  have  agreed  to  take  the  bankrupt's  un- 

•For  other  caMt  see  same  topic  £  9  nvmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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indorsed  notes.  One  creditor  with  a  claim  of  a  little  over  $2,000 
objects,  and  is  supported  by  one  other  creditor  who  is  not  a  formal 
objector.  Except  these  two  creditors,  every  one  who  has  made  his 
wishes  known  believes  in  the  good  faith  of  the  bankrupt  and  is  anx- 
ious that  the  composition  shall  become  eflFective. 

From  the  record  it  is  obvious  that  the  composition  is  for  the  best 
interest  of  the  creditors  and  should  be  confirmed  unless  barred  bie- 
cause  the  bankrupt  has  committed  acts  within  the  inhibitions  of  the 
Bankruptcy  Law  (Act  July  1,  1898,  c.  541,  30  Stat.  544  [U.  S.  Comp. 
St.  1901,  p.  3418]). 

Two  objections  only  need  be  considered:  (1)  That  the  bankrupt, 
with  intent  to  conceal  his  financial  condition,  failed  to  keep  books  of 
account  or  records  from  which  such  condition  might  be  ascertained; 
and  (2)  that  he  obtained  property  on  credit  on  a  materially  false  state- 
ment in  writing  made  by  him  to  the  objecting  creditor  for  the  pur- 
pose of  obtaining  credit  from  that  creditor. 

,  [1]  First  objection :  It  is  conceded  that  with  a  single  exception  the 
entries  in  the  bankrupt's  books  were  full  and  accurate.  Indeed,  the 
bankrupt  latterly  kept  books  on  the  double  entry  system  which,  on  their 
face,  showed  his  precise  situation  with  the  single  exception  com- 
plained of.  This  exception  is  known  as  the  Seader  account.  The 
bankrupt  borrowed  $5,000  from  one  Seader,  giving  diamonds  as  col- 
lateral. The  bankrupt  was  to  repay  Seader  in  certain  installments, 
and,  as  he  paid,  his  collateral  security  was  correspondingly  reduced 
so  that  when  he  became  a  bankrupt  he  owed  only  $1,500,  against 
which  he  estimated  that  Seader  had  $2,000  worth  of  diamonds  as 
collateral. 

This  loan  was  entered  in  the  bankrupt's  books  and  appears  on  the 
trial  balance  of  August  1,  1911.  The  bankrupt  kept,  at  his  place  of 
business,  a  memorandum  of  the  collateral,  the  amount  and  due  dates 
of  the  payments  on  account,  and  that  record,  it  is  apparent,  was  ih 
no  way  concealed..  I  suppose  the  Bankruptcy  Act  is  not  an  academic 
statute,  and  that  the  court  should  always  seek  to  ascertain  whether 
or  not  the  bankrupt  really  meant  to  conceal  his  true  financial  condi- 
tion by  failing  to  keep  true  books  of  account  or  records.  Without  de- 
tailing all  the  facts  and  circumstances  (with  which  the  contesting  par- 
ties are  fully  familiar),  I  conclude  that  not  only  has  the  objecting 
creditor  failed  to  show  the  intent  to  conceal,  but  that  it  affirmatively 
appears  that  there  was  no  intent  to  conceal  financial  condition  by  fail- 
ure to  keep  books  of  account  or  records  from  which  such  condition 
might  be  ascertained. 

[2]  Second  objection:  While  this  is  discussed  at  length  with  com- 
mendable  care  by  both  counsel,  it  narrows  down  to  a  very  simple  sit- 
uation. The  objecting  creditor  did  not  rely  on  the  statement  com- 
plained of.  Its  representative  was  wide-awake.  He  had  practically 
withdrawn  credit.  He  was  not  concerning  himself  so  much  with  the 
real  condition  of  the  bankrupt  as  he  was  with  bringing  about  what 
he  supposed  was  a  well-riveted  legal  situation  by  which  he  could  hold 
the  bankrupt  if  anything  happened.  The  particular  transaction  in  re- 
spect of  which  the  statement  was  made  and  the  credit  given  was  en- 
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tered  into  under  special  circumstance,  and  die  goods  then  bought  were 
f uUy  paid  for. 

The  bankrupt  did  not,  then  nor  thereafter,  need  the  favor  of  the 
objecting  creditor.  He  was  getting  much  more  lenient  consideration 
in  other  quarters,  and  when  the  subsequent  sales  were  made,  the  able 
and  farseeing  representative  of  the  objecting  creditor  was  not  rely- 
ing on  the  written  statement  of  the  bankrupt,  but  was  willing  to  take 
a  chance  on  his  own  judgment,  and,  besides,  he  wanted  back  some  of 
the  bankrupt's  business  which  the  latter  had  been  giving  to  competi- 
tors. 

I  am  not  keen  to  discover  technical  grounds  upon  which  a  bankrupt 
may  escape  the  consequences  of  wrongful  acts;  but  in  this  case  the 
previous  course  of  the  objecting  creditor  toward  the  bankrupt,  the 
form  of  the  typewritten  summary,  the  addendum  in  the  handwriting 
of  the  objecting  creditor's  representative,  the  small  amount  of  the 
goods  delivered  to  Cohen  and  charged  against  the  bankrupt,  the  in- 
formation as  to  the  bankrupt's  condition  from  other  and  reliable  quar- 
ters, and,  in  brief,  the  whole  situation,  negative  the  claim  that  the  ob-. 
jecting  creditor  relied  on  the  paper  which  the  bankrupt  signed  at  the 
mstance  of  the  representative  of  the  objecting  creditor. 

In  view  of  the  reasons  already  stated,  it  is  unnecessary  to  indulge 
in  an  extended  analysis  of  the  figures  in  the  statement  complained  of, 
and  especially  as  I  am  not  satisfied  that  the  bankrupt  submitted  this 
statement  to  obtain  a  general  line  of  credit. 

Objections  disallowed,  and  composition  confirmed.  Submit  order 
on  one  day's  notice. 


In  re  CHURCHILL. 
(District  Court,  E.  D.  Wisconsin.     May  20,  1912.) 

1.  BANKBUFTCY  (I   410*) — APPLIOATION  TOB  DISOHABGB — BXTBNSION   OF  Tdck 

TOB  FnJNa — Discretion  of  Coubt. 

Under  the  provision  of  Bankruptcy  Act  July  1,  1898,  c.  541,  |  14a,  80 
Stat  650  (U.  8.  Comp.  St  1901,  p.  8^7),  which  authorizes  the  filing  of  a 
petition  for  discharge  within  six  months  after  the  expiration  of  the  year 
from  adjudication,  within  which  it  may  be  filed  as  matter  of  right,  '*if . 
it  shall  be  made  to  appear  to  the  judge  that  the  bankrupt  was  unavoid- 
ably prevented  from  filing  it  within  such  time/'  an  application  for  leave 
to  file  such  a  petition  is  addressed  to  the  discretion  of  the  judge  and 
may  be  made  without  notice  to  creditors  or  formalities  of  practice  or 
procedure,  except  such  as  the  judge  may  at  the  time  direct,  and  in  the 
exercise  of  his  discretion  the  judge  may  give  a  liberal  construction  to 
the  term  '"unavoidably  prevented*'  to  include  excusable  neglect,  reason* 
able  grounds  for  delay,  mistake,  possibly  inadvertence,  and  the  like. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  I  694;  Dec. 
Dig.  S  410.*] 

2.  Bakkbuptcy  (§  413*) — ^Dischabgb — ^Pboceedinob  on  Application. 

Creditors  who  appear  and  file  objections  on  the  merits  to  the  granting 
of  a  discharge  to  a  bankrupt  thereby  waive  objection  to  any  error  or 
Irregularity  in  granting  an  extension  of  time  for  filing  the  petition. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  .712,  718, 
725,  727;   Dec.  Dig.  f  413.*1 

•For  ot]i«r  eaiM  •••  Mine  topic  A I  mvmbss  In  D«c.  *  Am.  Dlgi.  1807  to  data,  ft  Rn^'r  Indoxei 
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In  the  matter  of  Charles  Churchill,  bankrupt^  On  motion  by  cred- 
itors to  vacate  order  permitting  filing  of  petition  for  discharge.  Mo- 
tion denied. 

E.  E.  &  E.  L.  Browne,  of  Waupaca,  Wis.,  for  objecting»  creditors. 
Peter  Fisher,  of  Kenosha,  Wis.,  and  D.  L.  Jones,  of  Waukegan, 
111.,  for  bankrupt. 

GEIGER,  District  Judge.  Charles  Churchill  was  adjudged  a  bank- 
rupt on  September  15,  1910.  No  application  for  a  discharge  was  made 
within  12  months  after  such  date,  but  on  March  9,  1912,  a  peti- 
tion was  filed  under  section  14a  of  the  Bankruptcy  Act,  upon  which 
Judge  Sanborn,  then  presiding,  made  an  order  granting  leave  to 
file  the  petition  for  discharge  as  prayed.  On  March  12,  1912,  such 
petition  was  filed.  On  April  27,  1912,  creditors  made  a  motion  to 
vacate  the  order  of  March  9,  1912,  permitting  the  filing  of  the  peti- 
tion for  a  discharge.  The  same  creditors,  and  the  trustee  in  bank- 
ruptcy, the  latter  having  been  authorized  by  a  vote  of  the  creditors 
to  oppose  the  discharge,  have  also  filed  specifications  in  opposition 
to  the  discharge  of  the  bankrupt,  which  specifications,  in  addition  to 
certain  statutory  grounds,  set  up  as  erroneous  the  order  enlarging 
the  time  for  filing  the  bankrupt's  petition  for  discharge. 

[1]  It  is  claimed  that  the  order  enlarging  the  time,  made  as  be- 
fore stated,  should  be  set  aside  because:  First,  it  was  made  without 
notice;  second,  that  the  petition  upon  which  the  order  was  based 
was  not  verified  and  that  no  proof  was  submitted  in  support  thereof ; 
third,  that  the  grounds  stated  in  the  petition  are  insufficient. 

It  appears  from  the  petition  filed  March  9th  on  behalf  of  the  bank- 
rupt that: 

The  latter  "understood  and  beUeved  that  his  •  •  •  attorneys  had  filed 
his  petition  for  discharge  within  the  statutory  period  of  12  months  and  in 
compliance  with  the  law  relating  thereto ;  that  his  said  attorneys  understood 
and  honestly  believed  that  they  were  not  to  file  said  petition  until  further 
specific  instructions  from  the  bankrupt ;  that,  owing  to  such  misunderstand- 
ing, and  with  no  intention  to  mislead  or  delay,  and  without  bad  faith  on  the 
part  of  any  one  connected  with  the  case,  failure  to  file  said  petition  occurred." 

It  does  not  appear  what,  if  any,  representations  were  made  to  the 
court  in  connection  with  the  filing  and  contents  of  said  petition;  but 
the  court  indorsed  upon  said  petition  an  order  "that  the  petitioner 
have  leave  to  file  petition  as  prayed  in  the  foregoing." 

The  contentions  that  the  order  is  erroneous  because  made  without 
notice,  and  because  the  petition  or  statement  filed  was  not  verified, 
are  without  merit.  The  Bankruptcy  Act,  §  14a,  authorizes  an  applica- 
tion for  a  discharge  within  the  first  12  months.  Such  application 
may  be  filed  as  a  matter  of  course.  It  may  also  be  filed  within  the 
next  6  months  "if  it  shall  be  made  to  appear  to  the  judge  that  the 
bankrupt  was  unavoidably  prevented  from  filing  it"  within  the  first 
12  months.  The  act  being  silent  upon  the  procedure  to  be  followed, 
it  is  fair  to  presume  that  the  judge  has  a  right  to  entertain  the  ap- 
plication of  the  bankrupt  for  leave  to  file,  not  only  ex  parte,  but 
in  such  summary  or  informal  manner  as  may  be  proper  or  convenient 
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at  the  time.  The  proceeding  to  permit  filing  within  the  enlarged  time 
would  seem  to  be  one  addressed  to  the  discretion  of  the  judge,  and 
its  purpose,  after  all,  is  simply  to  reinstate  the  bankrupt  for  a  lim- 
ited-period to  an  absolute  right  which  he  possessed  during  the  12 
months  succeeding  the  adjudication. 

The  further  fact  that  parties  in  interest,  who  may  desire  to  oppose 
a  discharge,  are  protected  in  their  rights  whether  the  petition.be  filed 
within  the  original  or  enlarged  time,  and  are  therefore  not  prejudiced 
by  the  enlargement  of  the  time,  tends  to  negative  the  requirement  of 
notice,  verification,  formalities  of  practice,  or  procedure,  except  such 
as  the  judge  may,  at  the  time  of  the  application,  direct. 

The  other  claim  made  by  the  creditors  and  trustee,  if  urged  when 
the  application  was  originally  made,  might  present  a  debatable  ques- 
tion. It  will  be  conceded  that  there  is  no  fixed  rule  or  standard 
whereby  it  can  readily  be  determined  whether  a  person  was  "unavoid- 
ably prevented"  from  doing  a  certain  act.  If  a  narrow  view  respect- 
ing the  meaning  of  these  words  be  entertained,  then  nothing  short  of 
physical  obstacles,  or  other  facts  or  circumstances  which  literally  de- 
prived the  brankrupt  of  his  will  or  power  to  exercise  his  right,  must 
be  shown  to  have  existed  before  the  demands  of  the  statute  are  sat- 
isfied. However,  I  think  thkt  the  terms  should  be  given  a  broader 
construction.  The  fact  that  the  bankrupt  is  given  nearly  a  year  with- 
in which  to  file  his  application,  and  that  such  time  can  be  enlarged 
six  months,  indicates  that  Congress  was  disposed  to  be  rather  liberal. 
If  the  terms  are  narrowly  construed  as  above  suggested,  a  situation 
would  rarely  arise  in  which  the  bankrupt  could  satisfy  that  construc- 
tion. In  other  words,  it  would  not  happen  very  frequently,  if  ever, 
that  a  bankrupt  would  be  "unavoidably  prevented"  for  a  period  of 
a  full  year  from  preparing  and  filing  the  petition  for  discharge.  It 
seems  to  me  that  the  act  was  intended  to  provide,  a  remedy  for  situa- 
tions which  were  likely  to  occur — and  which  would  occur,  not  through 
the  intervention  of  overruling  obstacles  as  above. indicated,  but  rather 
through  excusable  neglect,  reasonable  grounds  for  delay,  mistake, 
possibly  inadvertence,  and  the  like.  That  is,  it  was  contemplated 
that  a  bankrupt  might  default,  as  parties  to  litigation  frequently  de- 
fault, in  the  performance  of  an  act  within  a  limited  time,  and  that 
a  further  time  in  the  discretion  of  the  court  be  allowed  to  relieve  from 
the  consequences  of  such  default.  This  seems  a  more  reasonable 
construction  to  be  given  the  words  in  question.  While  it  may  be 
claimed  that  a  delay  occasioned  through  a  misunderstanding  as  is 
alleged  fails  not  only  to  show  that  the  bankrupt  was  "unavoidably 
prevented,"  but  also  fails  to  show  a  reasonable  excuse,  it  is  equally 
true  that  a  different  view  is  possible ;  that  if  a  bankrupt  in  good  faith 
represents  to  the  court  his  reliance  upon  counsel,  and  counsel  appear 
to  have  misunderstood  their  client's  instructions,  the  default  is  ex- 
plained in  an  entirely  reasonable  manner,  and  if,  upon  such  explana- 
tion, the  judge  is  satisfied,  it  seenis  to  me  he  has  exercised  a  discre- 
tion which  ought  not  to  be  disturbed. 

[2]  There  is  a  further  suggestion  respecting  the  practice  followed 
by  the  creditors  and  trustee.  The  application  of  tiie  bankrupt  for 
197F.--« 
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his  discharge  and  the  specifications  in  opposition  thereto  partake'  o£. 
the  nature  of  a  suit  or  proceeding.  When,  therefore,  the  petition  is 
filed  and  the  creditors  and  parties  in  interest  are  given  notice  to. 
appear,  they  should  not  be  permitted. to  attempt  to  oust  the  court  of 
its  power  to  entertain  the  proceeding  and  to  answer  the  petition 
upon  its  merits  at  one  and  the  same  time.  The  proceeding  to  vacate 
the  order  permitting  the  filing  of  the  petition  is  of  a'  special  character, 
analogous  perhaps  to  a  proceeding  to  vacate  service  of  process,  and, 
if  there  is  coupled  therewith  an  answer  to  the  merits  of  the  petition, 
any  error  or  irregularity  in  permitting  the  filing  of  the  petition  within 
the  enlarged  time  should  be  deemed  waived. 

The  motion  to  vacate  the  order  permitting  the  filing  of  the  petition 
is  denied 


In  re  GHUBOHIIiL. 

(District  Oonrt,  B.  D.  Wisconsin.    May  29,  1912.) 

Bankrttftcy  (S  413*) — ^Dibchabob—Bight  or  Tsttbteb  to  Opposb— Oonstbuo- 
TioN  OF  Statute. 

Under  Bankruptcy  Act  July  1,  1898,  e.  541,  S  14b,  30  Stat  550  (U.  S. 
Oomp.  St.  1901,  p.  8427),  as  amended  by' Act  June  25,  1910,  c.  412,  S  6, 
36  Stat  839  (U.  S.  Ck)mp.  St  Supp.  1911,  p.  1496),  which  provides  that  a 
trustee  may  appear  and  interpose  objections  to  the  bankrupt's  discharge 
if  he  "shall  be  authorized  to  do  so  at  a  meeting  of  the  creditors  called 
for  that  purpose,"  where  such  authority  has  been  given,  neither  the  ref- 
eree nor  court  has  power  to  withhold  such  right  or  to  prescribe  as  con- 
ditions to  its  exercise  that  no  expense  shaU  be  imposed  on  the  estate 
thereby  or  that  it  shall  not  delay  settlement  of  the  estate  beyond  a  stated 
time. 

[Ed.  Note.— :^or  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  712,  718, 
725,  727;   Dec.  Dig.  §  413.*3 

In  the  matter  of  Charles  Churchill,  bankrupt.  On  review  of  order 
of  referee.    Reversed. 

E.  E.  &  E.  L.  Browne,  of  Waupaca,  Wis.,  for  trustee. 

GEIGER,  District  Judge.  The  bankrupt  having  filed  his  petition 
for  discharge  from  his  debts,  certain  creditors  filed  specifications  in 
opposition  thereto.  At  or  about  the  same  time,  a  creditors'  meeting 
was  called,  and  by  a  vote  of  a  majority  in  number  and  amount  of 
claims  filed  and  allowed,  authorized  the  trustee  herein  to  oppose  such 
discharge.  Thereupon  the  referee  took  under  advisement  the  matter 
of  such  vote,  and  made  an  order  authorizing  the  trustee  "to  oppose 
the  discharge,  but  only  on  condition  that  no  cost  or  charges  for  the 
expense  which  should  be  incurred  by  such  opposition  to  such  dis- 
charge should  be  claimed  or  allowed  against  said  bankrupt's  estate, 
and  further  that  the  making  of  such  order  (authorizing  the  trustee 
as  aforesaid)  should  not  extend  the  time  for  closing  said  estate  for 
more  than  sixty  days  from  the  date  thereof."  The  trustee  and  cred- 
itors ask  for  a  review  of  the  order  of  the  referee  imposing  the  above- 
stated  conditions. 

«For  other  cum  see  same  topic  A  S  MUMBas  in  Dec.  ft  Am.  Dlgi.  1907  to  data,  ft  Rep'r  Indaxaa 


Digitized  by 


Google 


IN   RE  CHURCHILL  115 

Section  14b  of  the  Bankruptcy  Act,  relating  to  discharge  of  bank- 
rupts, reads  as  follows: 

"The  judge  shall  hear  the  application  for  a  discharge  and  sudi  proofs  and 
pleas  as  may  be  made  in  opposition  thereto  by  the  trustee  or  other  parties 
in  interest,  at  such  time  as  will  give  the  trustee  or  parties  in  Interest  a  rea- 
sonable opportunity  to  be  fully  heard,  and  investigate  the  merits  of  the  ap- 
plication and  discharge  the  applicant  unless  he  is  [here  are  ^lumerated 
grounds  for  opposing  a  discharge]:  Provided  that  a  trustee, shall  not  inter- 
pose objections  to  a  hanhrupVs  discJiarge  untU  he  shall  he  authorized  to  do 
so  at  a  meeting  of  the  creditors  called  for  that  purpose.** 

The  italicized  portions  above  quoted  were  incorporated  as  amend- 
ments by  section  6  of  chapter  412,  U.  S.  Stats,  at  Large,  36,  June  25, 
1910.  Prior  to  this,  opposition  to  the  discharge  of  a  bankrupt  could 
be  made  only  by  "parties  in  interest";  and  the  text-writers  have 
quite  uniformly  conceived  these  terms  to  include  none  others  than 
those  having  a  pecuniary  interest.  Hence  it  was  generally  assumed 
that  a  trustee  could  not  oppose  the  discharge,  because  he  could  hard- 
ly be  said  Xo  have  a  pecuniary  interest  which  could  be  affected  there- 
by. It  was  held,  however,  in  Re  Levey  (D.  C.)  133  Fed.  572,  that 
a  trustee  is  a  party  in  interest,  and  as  such  could  file  and  prosecute 
specifications  of  objection  to  a  bankrupt's  discharge.  But  whether 
or  not  this  ruling  was  correct,  the  amendment  above  stated  must  be 
accepted  as  definitely  settling  any  doubts  and  fully  determining  the 
right  of  a  trustee.  Its  terms  are  such  as  would  negative  considering 
the  trustee  as  a  party  in  interest.  The  question  before  us  requires 
merely  a  consideration  of  the  effect  of  this  amendment  with  respect 
to  the  right  granted,  or  any  restrictions  upon  a  right  which  previously 
existed. 

In  my  judgment  the  effect  of  the  act  is  to  grant  to  the  trustee  the 
right  to  oppose  a  discharge,  provided  only  the  creditors,  at  a  meet- 
ing called  for  that  purpose,  shall  first  authorize  him  to  do  so.  The 
act  gives  to  creditors  the  privilege  of  determining  whether  such  right 
be  granted  to  the  trustee;  but,  having  determined  to  authorize  him, 
his  right  to  exercise,  and  the  extent  of,  such  authority  is  based  upon 
the  statute.  The  action  of  the  creditors  is  merely  a  prerequisite.  In 
other  words,  the  action  of  the  creditors,  when  taken,  serves  to  put 
him  in  the  same  position  and  to  exercise  the  rights  which  "parties  in 
interest"  may  exercise  as  a  matter  of  course  and  without  precedent 
authorization  from  any  one.  From  this  it  must  follow  that,  when 
the  creditors  take  such  step,  the  trustee  can  exercise  his  authority  by 
presenting  "proofs  and  pleas,"  and  that  he  must,  under  the  statute, 
be  given  "a  reasonable  opportunity  to  be  fully  heard."  Whether  a 
trustee,  being  authorized  as  contemplated  by  the  statute,  is  in  duty 
bound  to  exercise  such  authority,  may  be  open  to  question,  aiid  is 
not  necessary  to  be  decided  at  this  time.  But  the  right  to  exercise 
the  authority,  having  been  granted  or  perfected  as  contemplated  by 
the  statute,  is  no  more  subject  to  denial  by  the  court  than  is  the  same 
right  residing  in  "parties  in  interest."  By  committing  to  the  cred- 
itors' meeting  the  privilege  of  determining  whether  the  trustee  shall 
have  and  exercise  such  right,  the  law,  it  seems  to  me,  denies  to  the 
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referee,  or  to  the  court,  any  discretion  to  withhold  such  right  and 
the  power  of  its  exercise  from  the  trustee.  It  must  also  follow  from 
this  that  neither  the  court  nor  the  referee  can,  in  advance,  annex  to 
the  trustee's  right  conditions  which  are  repugnant  to  its  free,  or  at 
least  its  reasonable,  exercise. 

Therefore  the  conditions  denying  to  the  trustee  reimbursement  for 
his  costs  and  reasonable  expenses  in  exercising  his  authority  should 
not  have  been  imposed. 

What  is  above  stated  is  true  of  the  condition  that  the  order  grant- 
ing to  the  trustee  authority  to  oppose  the  discharge  shall  not  delay 
the  final  settlement  of  the  estate  more  than  60  days.  The  trustee,  if 
he  participate  in  the  proceedings  to  oj^wse  the  discharge,  must  do 
so  according  to  the  usual  course  and  subject  to  any  reasonable  delays 
that  may  occur.  The  expedition  of  the  proceedings  is  not  within 
his  sole  control  or  discretion.  All  he  can  do  is  to  proceed  with 
reasonable  diligence,  and,  if  he  be  limited  in  advance  as  to  time,  com- 
pliance with  such  conditions  might  frustrate  tlie  object  sought  to 
be  accomplished  by  the  authority  granted  him. 

Under  the  terms  of  section  14,  the  right  of  the  trustee  would 
seem  to  depend  solely  upon  the  action  of  the  creditors'  meeting,  and 
no  further  order  of  the  court  or  of  the  referee  is  contemplated.  It 
may  be,  as  sugg^ested  by  the  referee,  that  the  statute  opens  the  way 
for  expensive  and  .burdensome  litigation,  authorized  perhaps  by  a 
majority  against  the  objections  of  a  minority  of  creditors.  These 
considerations,  however,  bear  upon  the  wisdom  of  the  act,  and  are 
not  sufficient  to  give  it  a  construction  through  which  the  action  of 
the  creditors  in  meeting  is  to  be  deemed  merely  advisory  upon  the 
court.  If  a  majority  of  the  creditors,  as  parties  in  interest,  desire 
to  oppose  a  discharge,  they  may,  as  the  law  now  stands,  in  a  meeting 
called  for  that  purpose,  and  in  order  to  avoid  a  multiplicity  of  pro- 
ceedings by  individuals,  delegate  to  the  trustee  the  exercise  of  their 
right.  They  must  necessarily  contemplate,  no  doubt  desire,  that  the 
burdens  of  the  contest,  when  made  by  him,  fall  upon  the  bankrupt 
estate.  A  sufficient  safeguard  against  useless  litigation  by  the  trustee 
will,  of  course,  be  found  upon  his  application  for  allowance  of  the 
costs  and.  charges  claimed  to  have  been  incurred  in  opposing  the  dis- 
charge. 

It  follows  that  the  order  of  the  referee  annexing  conditions  to  the 
right  of  the  trustee  to  oppose  the  discharge  is  reversed. 


In  re  WEILAND. 

(District  Conrt,  N.  D.  Georgia.    Aprfl  26,  1912.) 

Banebttftot  (I  323*) — Pboof  or  Mortgage — ^Attorney's  Fees. 

Under  Civ.  Ck>de  6a.  1910,  §  4252,  which  gives  a  mortgagee  the  right 
to  recover  attorney's  fees  on  foreclosure,  by  previously  ^ving  notice  of 
intention  to  foreclose,  stating  the  term  of  court,  the  giving  of  the  notice 
gives  only  an  inchoate  right  to  recover  such  fees,  which  does  not  become 
complete  until  actual  foreclosure  at  the  term  stated,  and  where  bank- 
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rnptcy  of  thB  mortgagor  IntenreneB,  and  tbe  mortgage  la  proved  In  the 
bankruptcy  court,  the  fees  are  not  allowable  from  the  estate. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  §1  503,  605, 
513;   Dec.  Dig.  f  323.*] 

In  the  matter  of  R.  Wciland,  bankrupt.  Motion  for  rehearing  on 
petition  to  review  order  of  referee.  Motion  granted,  and  order  af- 
firmed. 

Love  &  Fort,  Dismukes  &  Worsley,  and  Slade  &  Swift,  all  of  Co- 
lumbus, Ga.,  for  trustee. 
Hatcher  &  Hatcher,  of  Columbus,  Ga.,  for  Reid,  Whitaker  &  Co. 

NEWMAN,  District  Judge.  This  is  a  motion  for  a  rehearing  in 
a  case  which  was  brought  here  on  a  petition  to  review  the  decision 
of  the  referee  at  Columbus,  Ga.,  in  the  matter  of  the  allowance  of 
attorney's  fees  to  Reid,  Whitaker  &  Co.,  who  proved  a  mortgage  in 
the  bankruptcy  court  in  the  case  stated  above.  The  referee  declined 
to  allow  attorney's  fees,  and  on  a  hearing  had  in  the  District  Court 
at  Columbus  the  attorney's  fees  were  allowed,  and  the  action  of  the 
referee,  to  that  extent,  reversed. 

Some  misapprehension  evidently  existed  between  counsel  at  the 
time  of  the  argument  at  Columbus  causing  the  absence  of  counsel 
opposing  the  allowance  of  attorney's  fees,  and  I  am  satisfied  that 
a  rehearing  should  be  granted,  and  consequently  the  case  is  reopened. 

Upon  further  and  careful  re-examination  of  the  matter,  it  appears 
that  I  was  in  error  in  ruling  that  the  attorney's  fees  could  be  collected. 
My  view  then  was  that,  where  a  notice  is  given,  under  the  act  of 
19(X),  of  intention  to  foreclose,  stating  the  term  of  the  court  at  which 
suit  would  be  brought,  and  before  such  suit  was  brought  bankruptcy 
proceedings  intervened,  and  the  mortgagee  was  compelled  to  go  into 
the  bankruptcy  court  to  prove  his  claim'  and  collect  his  debt,  the  at- 
torney's fees  should  be  allowed.  That  this  view  was  contrary  to 
the  opinion  entertained  by  the  courts,  both  state  and  federal,  seems 
to  me  now  quite  clear.  The  effect  of  all  the  decisions  of  the  Su- 
preme Court  of  Georgia,  and  of  the  Court  of  Appeals  of  this  state, 
is  that  the  giving  of  the  notice  of  intention  to  sue,  stating  the  term 
of  the  court  at  which  suit  would  be  brought,  gives  the  creditor  a 
certain  right;  but  it  is  an  inchoate  right,  which  must  be  perfected 
by  the  bringing  of  the  suit.  Notwithstanding  the  giving  of  the  no- 
tice, the  debtor  has  until  the  return  day,  and  unless  suit  is  brought  on 
the  retiim  day,  until  it  is  actually  brought,  to  pay.  If  it  is  not  brought 
on  or  before  the  return  day,  of  course,  it  would  have  to  be  brought 
to  another  term,  and  a  new  notice  would  be  required.  Harris  v. 
Powers,  129  Ga.  74,  87,  58  S.  E.  1038,  12  Ann.  Cas.  475.  The 
right  of  the  creditor  to  attorney's  fees  must  be  perfected  by  the 
bnnging  of  the  suit. 

I  find  that  the  law  with  reference  to  the  allowance  of  attorney's 
fees  has  been  strictly  construed  in  favor  of  the  debtor  by  the  Cir- 
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cuit  Court  of  Appeals  for  this  circuit,  in  Re  Roche,  101  Fed.  956,. 
42  C.  C.  A.  115.  In  the  opinion  in  that  case  the  court  states  the 
rule  on  this  subject  as  follows : 

"Hence  the  fact  that  one  proceeding  may  be  the  equivalent  of  the  other 
Is  not  sufficient  The  fees,  to  become  a  charge  against  the  debtor  or  bis 
property,  must  mature  according  to  the  contract  of  the  parties.  It  follows 
that  If  the  attorney's  fees  In  this  case  became  payable  only  upon  the  fore- 
closure of  the  trust  deed  by  suit  in  the  usual  form,  as  by  bUl  in  equity,  or, 
according  to  the  practice  in  Texas,  by  petition  praying  for  foreclosure,  with , 
all  parties  claiming  adversely  before  the  court,  they  would  not  be  collectible 
In  a  proceeding  where  the  trustee  In  bankruptcy  had  sold  the  property  and 
distributed  the  proceeds,  although  the  same  end  might  have  been  attained 
in  securing  the  payment  of  the  debt  of  the  mortgagee.  In  other  words,  al- 
though the  one  proceeding  might  have  been  the  equivalent  of  the  other,  and 
accomplished  the  same  purpose,  still  the  attorney's  fees  could  only  be  recov- 
erable upon  the  happening  of  the  very  contingoicy  as  to  which  the  parties 
had  contracted.  What,  then,  is  the  meaning  of  the  stipulation  used  by  these 
parties  in  this  case?  In  order  to  arrive  at  their  intention,  the  entire  instru- 
ment should  be  considered.  The  deed  of  trust  contains  the  following  stipu- 
lation touching  the  payment  of  attorney's  fees:  'And  should  such  holder 
elect,  or  should  it  become  necessary,  to  foreclose  this  deed  of  trust  by  suit 
or  proceedings  In  court,  then  the  first  party  will  pay  as  attorney's  fees  ten 
per  centum  of  the  amount  of  the  Indebtedness  secured  hereby.'" 

Hence  the  fact  that  one  proceeding  may  be  the  equivalent  of  the 
other  is  not  sufficient.  It  will  be  seen  that  while  one  proceeding  may 
be  the  equivalent  of  the  other  (that  is,  the  proof  of  the  debt  or  mort- 
gage in  the  bankruptcy  court  may  be,  in  its  effect,  the  same  as  the 
foreclosure  in  the  state  court),  yet  the  statute  provides  that  the  fee 
shall  be  allowed  only  "upon  the  happening  of  the  very  contingency 
as  to  which  the  parties  had  contracted"  (that  is,  there  must  be  a 
suit  or  foreclosure  proceeding  in  a  court  of  competent  jurisdictioh  to 
justify  the  allowance  of  attorney's  fees). 

At  another  place  in  this  opinion  in  Re  Roche  it  is  said: 

''We  think  the  attorney's  fees  would  mature  and  become  payable  when,  and 
only  when,  the  holder  of  the  indebtedness  should  elect,  or  when  it  should 
become  necessary,  to  foreclose  the  deed  of  trust  by  bill  in  equity  if  in  the 
United  States  courts,  or  by  petition  in  the  usual  and  ordinary  form  if  suit 
were  filed  in  the  courts  of  the  state." 

"When  and  only  when**  the  proceeding  is  instituted  such  as  con- 
templated by  the  parties  to  the  contract  shall  the  attorney's  fees  be 
allowed.       * 

Counsel  for  the  mortgagee  urges  that  his  client's  right  to  have 
attorney's  fees  became  fixed  when  he  gave  the  notice  of  his  intention 
to  foreclose,  and  relies  upon  the  case  of  Rylee  v.  Bank  of  Statham, 
7  Ga.  App.  489,  500,  67  S.  E.  383,  388,  and  particularly  the  language 
of  Judge  Russell,  delivering  the  opinion  of  the  court,  as  follows : 

''As  we  construe  the  act  of  1900,  the  service  of  the  notice  by  the  plaintiff 
simply  clothes  him  with  a  right  which  he  otherwise  would  not  possess.  In 
other  words,  it  fixed  a  right  in  him  by  reason  of  which  he  may  collect  attor- 
ney's fees  in  whatever  amount  may  be  due  him,  which  otherwise  he  could*  not 
collect." 


became 


It  is  urged  that  the  right  of  the  mortgagee,  upon  giving  the  notice, 
:came  a  fixed  right ;  that  is,  a  complete  right.    Taking  this  language 
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of  Judge  Russell's  in  coniiectidn  with  the  6ther  deCisiotts  of  the 
Court  of  Appeals  and  the  decisions  of  the  Supreme  Court,  the  right 
that  is  acquired  could  not  be  more  than  an  inchoate  and  incomplete 
right,  because,  under  other  decisions  of  the  Court  of  Appeals  and 
of  the  Supreme  Court  of  the  state,  and,  indeed,  by  the  terms  of 
the  act  itself  (Hopkins'  Code,  §  4252),  the  debtor  may  pay  at  any 
time  before  suit  is  brought,  notwithstanding  the  fact  that  the  notice 
has  been  given.  The  purpose  of  the  notice  is  to  give  the  debtor 
an  opportunity  to  pay  before  suit  is  brought  and  avoid  the  burden 
of  the  attorney's  fees.  This  right  acquired  by  giving  notice  is 
therefore  subject  to  be  lost  by  the  payment  of  the  debt  before  the 
suit  is  brought.  The  intervention  of  the  bankruptcy  proceedings, 
therefore,  prevented  the  right  ever  becoming  complete  and  effectual. 
Argument  was  heard  on  the  merits  of  the  matter  in  connection  with 
the  motion  to  reopen  the  case  for  a  rehearing,  and,  in  view  of  the 
opinion  I  entertain,  the  motion  to  reopen  the  case  must  be  granted, 
the  former  order  revoked,  and  an  order  now  entered  sustaining  the 
action  of  the  referee,  and  denying  the  allowance  of  attorney's  fees. 


CHASE  y.  WBTZIiAR  et  al. 
(Glreuit  Court,  S,  D.  New  York.    November  16.  1911> 
No.  6—208. 

Bqitett  (I  346*) — ^PiasA — ^Bttbden  of  Pboof. 

Where  a  bill  in  equity  in  a  federal  court  to  recover  an  interest  In  the 
estate  of  a  decedent  alleged  that  defendant,  although  an  alien,  had  as 
executor  collected  assets  of  the  estate  and  invested  the  same  in  bonds, 
which  he  held  within  the  Jurisdiction  of  the  court,  a  plea  in  bar,  denying 
the  Jurisdiction  on  the  ground  that  defendant  is  a  nonresident  alien,  and 
that  all  assets  of  the  estate  were  removed  from  the  United  States  before 
the  suit  was  commenced,  is  a  negative  plea,  being  in  effect  merely  a 
denial  of  a  Jurisdictional  allegation  of  the  bill,  and  the  burden  of  bus- 
taining  such  allegation  Is  on  complainant 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  {§  725,  726;  Dec. 
Dig.  f  346.*] 

In  Equity.  Suit  by  Charles  A.  Chase  against  Emil  Wetzlar  and 
William  P.  Bonn,  executors  of  the  estate  of  Gustave  J.  Wetzlar,  de- 
ceased   Submitted  on  bill,  plea,  and  replication.    Bill  dismissed. 

Frederick  W.  Frost  (Charles  H.  Biirr,  of  counsel),  for  complainant. 
Charles  D.  O'Connell,  for  defendant  Wetzlar. 

HAZEL,  District  Judge.  This  is  a  suit  in  equity  to  recover  the 
possession  of  one-third  of  one-sixth  of  an  estate  which  it  is  claimed 
the  defendant  holds  as  executor  of  the  last  will  and  testament  of 
Gustave  J.  Wetzlar,  deceased.  The  bill  alleges  that  the  complainant 
acquired  an  interest  in  the  estate  of  the  decedent,  by  assignment; 
that  the  defendant,  as  executor  or  trustee,  though  an  alien,  collected 
the  assets  of  the  estate  and  set  aside  one-sixth  of  the  residuary  estate 
of  the  decedent  in  accordance  with  his  last  will  and  testament.     It 
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IS  also  aHeged  in  the  bill  that  the  defendant  invested  said  one-sixth 
of  the  residuary  estate  of  the  decedent  in  railroad  bonds,  which  he 
holds  in  the  city  of  New  York,  as  executor,  and  which  are  subject 
to  the  jurisdiction  of  the  court.  The  defendant  Emil  Wetzlar  (who 
alone  has  been  served  with  process)  has  filed  a  plea  in  bar,  denying 
the  jurisdiction  of  the  court,  on  the  ground  that  he  is  a  nonresident 
alien,  and  that  the  property  and  assets  against  which  complainant 
asserts  a  claim  have  long  since — ^five  years  prior  to  the  beginning  of 
the  suit — been  removed  from  the  United  States,  and  that  there  is  no 
property,  assets,  or  trust  fund  of  the  estate  of  the  decedent  within 
the  jurisdiction  of  this  court. 

The  sufficiency  of  the  plea  was  questioned,  and  Judge  Lacombe,  who 
heard  the  argument,  held  that,  if  the  facts  alleged  in  the  plea  were 
established,  this  court  would  not  have  jurisdiction  of  the  controversy. 
Afterwards  the  complainant  filed  a  general  replication,  and  now,  with- 
out either  side  having  taken  any  testimony  as  to  the  truth  or  falsity 
of  the  plea,  the  issues  come  before  me  under  Circuit  Court  rule  109, 
solely  and  simply  on  the  pleadings — ^the  bill,  plea,  and  replication. 
On  the  authorities  of  Kennedy  v.  Creswell,  101  U.  S.  641,  25  L.  Ed. 
1075,  and  American  Graphophone  Co.  v.  Leeds  &  Catlin  Co.  (C.  C.) 
140  Fed.  981,  the  complainant  contends  that  the  burden  of  proof  is 
on  the  defendant  to  support  his  plea  by  affirmatively  proving  that  no 
portion  of  the  trust  funds  of  the  deceased  is  now  within  the  juris- 
diction of  the  court,  and,  further,  that  there  has  been  no  such  fund 
within  the  Southern  district  of  New  York  for  a  period  of  at  least 
five  years  prior  to  the  time  specified  in  the  bill.  The  defendant,  on 
the  other  hand,  contends  that  his  plea  is  ^  negative  plea,  which  places 
the  burden  of  proof  on  the  complainant ;  the  latter  having  raised  the 
issue  by  his  general  replication. 

I  think  that  the  language  of  the  plea,  fairly  interpreted,  contains  a 
mere  denial  of  the  allegation  that  railroad  bonds  have  been  bought 
and  are  held  by  the  executor  in  this  district.  The  plea  does  not  aver 
any  new  facts  in  avoidance,  but  sets  up  the  single  denial  of  the  allega- 
tion upon  which  the  jurisdiction  of  the  court  is  based.  In  Kennedy 
V.  Creswell,  supra,  evidence  was  produced  by  the  plaintiff  to-  establish 
the  allegations  of  the  bill  and  tending  to  show  that  the  plea  was 
false.  No  testimony  was  offered  in  that  case  by  the  defendant,  and 
the  Supreme  Court,  in  the  opinion,  stated  that  his  mere  denial  could 
not  be  received  as  truth  of  its  own  proof,  where  the  fact  was  directly 
in  issue,  and  that  the  burden  of  proof  was  upon  him.  See,  also, 
Street's  Federal  Equity  Practice,  §  896.  The  difference  in  procedure 
in  that  case  and  in  the  case  at  bar  is  at  once  perceivable,  and  in  my 
opinion  the  case  does  not  support  complainant's  contention  that  the 
burden  rests  upon  the  defendant,  where  the  plea  simply  denies  a  mate- 
rial allegation  of  the  bill.  Moreover,  careful  reading  of  the  Kennedy 
Case  convinces  me  that  the  plea  there  contained  new  matter  in  avoid- 
ance of  the  right  of  the  plaintiflf  to  maintain  the  suit,  which,  in  effect, 
made  it  an  affirmative  plea. 

In  American  Graphophone  Co.  v.  Leeds  &  Catlin  Co.,  supra,  this, 
court  broadly  stated  that  the  burden  of  proof  rested  upon  the  de- 
fendant to  sustain  his  plea  by  proof;  but  in  that. case  there  was  an 
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aflSrmative  allegation  in  the  plea,  namely,  that  one  Jones  was  the 
owner  of  the  patent  sued  upon,  and  that  the  complainant  had  no  for- 
mal title  thereto.  Testimony  was  taken  on  both  sides,  and  it  was  held 
that  the  evidence  of  the  defendant  was  insufficient  to  sustain  the  plea. 
If,  in  this  case,  for  example,  the  defendant  had  filed  an  answer  deny- 
ing the  jurisdiction  of  the  court,  instead  of  a  plea  in  bar,  the  complain- 
ant, on  the  trial,  would  unquestionably  have  been  required  to  give 
testimony  to  show  either  that  the  defendant  was  an  inhabitant  of  the 
district,  or  that  property  was  held  therein  for  and  on  his  account  as 
executor  of  the  Wetzlar  estate.  By  filing  his  plea  directed  to  a  par- 
ticular allegation  in  the  bill,  which  in  fact  is  one  in  relation  to  which 
the  complainant  has  the  affirmative  of  the  issue,  the  burden  of  proof 
is  not  transferred. 

The  case  of  Vacuum  Oil' Co.  v.  Eagle  Oil  Co.  of  N.  Y.  (C.  C.)  154 
Fed.  867,  decided  by  Judge  Cross,  and  affirmed  in  162  Fed.  171,  89 
C.  C.  A.  463,  is  thought  to  clarify  any  seeming  perplexity  in  the  prac- 
tice arising  from  the  absence  of  any  clear  definition  of  the  terms  af- 
firmative or  negative  pleas.    He  says  in  his  opinion : 

"An  affirmatiye  plea  is  one  that  sets  up  some  matters  dehors  the  bill. 
A  negative  plea  denies  some  material  allegation  in  the  bill.  In  the  former 
case,  the  burden  of  proof  rests  upon  the  defendant;  in  the  latter,  upon  the 
complainant" 

Following  this  rule,  the  complainant  should  have  given  evidence  of 
the  truth  of  the  allegation  to  which  the  plea  was  directed,  and  as 
be  has  not  done  so  the  plea  must  be  allowecl. 

There  were  other  questions  argued  by  counsel  which  bear  upon 
the  power  of  the  court,  in  any  event,  to  enforce  any  decree  affecting 
the  defendant,  or  any  trust  property  which  came  into  his  possession ; 
but  such  questions  need  not  be  decided,  since  the  decision  on  the  first 
contention  in  favor  of  the  defendant  determines  that  the  plea  must  be 
taken  as  true,  and  the  effect  of  such  determination  is  to  establish  a  com- 
plete defense.    Street's  Federal  Equity  Practice,  904. 

Without  requiring  the  defendant  to  answer  over  to  the  bill,  it  must 
be  dismissed,  but  without  costs. 


PAPPAS  V.  GREAT  NORTHERN  RT.  CO. 

(District  Court,  W.  D.  Washington,  N.  D.    Jnly  19,  1912.) 

No.  1,906. 

1.  Railboads  (§  350*) — Street  Crossing  Agoidbntb — Gontbiqutort  Neoli- 

OENCE — Jury  Question. 

In  an  action  against  a  railroad  company  for  personal  injury  to  a  driver 
at  a  street  crossing,  where  he  was  struck  by  a  train,  whether  he  was 
guilty  of  contributory  negligence  held,  under  the  evidence,  a  jury  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  RaUroads,  Cent  Dig.  {{  1162-1192; 
Dec.  Dig.  i  350.*] 

2.  New  Trial  (|  59*) — Speciai.  Interrogatories — ^Disagreement  as  to  An- 

swer. 

Where,  in  an  action  against  a  railroad  company  for  injuries  received 
in  a  street  crossing  accident,  special  interrogatories  were  submitted  to 

*For  other  caaet  see  samelopic  ft  9  numbbr  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  jury  as  to  whether  the  train  which  struck  plaintiff  was  running 
faster  than  12  miles  an  hour,  and  whether  the  engine  was  in  plain  view 
and  hearing  at  the  time  and  place  wh^i  and  where  plaintiff  stopped  to 
look  and  listen,  a  general  verdict  for  plaintiff  Is  not  so  inconsistent  with 

Slie  jury's  disagreement  on  an  answer  to  the  second  question  as  to  entitle 
efendant  to  a  new  trial,  where  the  first  question  was  answered  affirma- 
tively, and  where  it  appeared  that  not  more  than  six  seconds  elapsed 
between  the  time  the  train  could  have  been  seen  by  plaintiff  and  the 
collision,  and  that  any  error  of  judgment  in  his  action  was  excusable 
as  being  in  extremis. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Gent  Dig.  |  126;   Bee. 
Dig.  §  69.*] 

Action  by  Christ  Pappas  against  the  Great  Northern  Railway  Com- 
pany. Verdict  for  plaintiff,  and  defendant  moves  for  judgment  not- 
withstanding the  verdict  and  petitions  for  new  trial.  Motion  over- 
ruled, and  petition  denied. 

Carkeek,  McDonald  &  Kapp  and  Walter  B.  Allen,  all  of  Seattle, 
Washington,  for  plaintiff. 

F.  V.  Brown  and  Frederic  G.  Dorety,  both  of  Seattle,  Washington, 
for  defendant. 

HANFORD,  District  Judge.  [1]  This  action  is  to  recover  dam- 
ages for  an  injury  suffered  by  the  plaintiff  when  he  was  dlriving  a 
one-horse  bread  wagon  across  the  main  track  of  the  Great  Northern 
Railroad  at  its  intersection  of  Pacific  avenue,  in  the  city  of  Everett, 
The  time  of  the  accident  was  about  6  p.  m.,  March  28,  1910.  Pacific 
avenue  is  crossed  by  two  other  tracks  of  the  Great  Northern  Rail- 
road, both  of  which  are  west  of  the  main  line  track,  the  distance  be- 
tween the  main  line  and  the  nearest  of  the  two  others  being  27  feet 
from  center  to  center.  It  is  a  wide  avenue,  and  in  the  middle  of  it 
there  was  a  plank  roadway  running  longitudinally.  The  Great  North- 
em  Railroad  Company's  right  of  way  north  of  Pacific  avenue  had  in 
it  two  side  tracks  on  which  there  were  several  box  cars,  and  a  covered 
platform,  which  to  some  extent  obstructed  the  view  of  the  main  line 
track  in  that  direction  from  any  viewpoint  in  Pacific  avenue  west  of  the 
track  referred  to  as  being  27  feet  from  the  main  line  track.  The  plain- 
tiff was  driving  his  horse  at  a  walk  eastwardly,  so  that  he  had  to 
cross  all  of  the  three  tracks  in  Pacific  avenue.  A  Great  Northern 
Railroad  train  coming  from  the  north  struck  his  wagon,  and  caused 
the  injury  complained  of. 

On  the  second  trial  of  the  case  the  jury  rendered  a  verdict  award- 
ing to  the  plaintiff  $3,515  damages,  against  which  the  defendant 
has  interposed  a  motion  for  a  judgment  non  obstante  veredicto  and 
a  petition  for  a  new  trial,  if  said  motion  shall  be  denied.  The  ground 
upon  which  the  motion  is  based  is  alleged  contributory  ne^igence 
on  the  part  of  the  plaintiff,  and  it  is  claimed  that  the  indisputable 
evidence  and  his  own  admissions  proves  that  he  did  not  stop,  look, 
and  listen  when  he  should  have  done  so,  or  else  he  must  have  driven 
upon  the  main  line  track  recklessly  in  the  face  of  known  danger. 

The  plaintiff  testified  that,  when  he  was  upon  the  second  track 
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where  he  could  see  beyond  the  box  cars,  he  did  stop,  look,  and  listen, 
and  that  he  did  not  see  or  hear  any  approaching  train,  and,  believ- 
ing that  it  was  safe  to  cross  the  main  line  track,  he  continued  on  his 
way,  and  did  not  notice  the  approach  of  the  train  that  struck  him  until 
his  horse  had  stepped  upon  that  track.  This  is  not  contradicted. 
There  is  no  apparent  reason  for  believing  that  the  statement  is  not 
true,  and  I  believe  that  it  is  true.  In  the  position  where  the  plain- 
tiff did  stop,  look,  and  listen  for  signs  of  danger,  the  distance  from 
his  horse's  head  to  the  west  rail  of  the  main  line  track  was  20  feet,  go- 
ing in  a  walk  at  the  rate  of  4  miles  per  hour,  to  start  and  travel  20  feet 
would  consume  four  seconds,  and  if  the  plaintiff  had  seen  the  approach- 
ing train  at  that  instant,  and  if  he  had  not  been  dazed,  nor  bewildered, 
and  had  quickly  used  his  whip  to  hasten,  he  might  have  crossed  the 
track  and  a  ^sufficient  distance  beyond  for  clearance  in  two  more  sec- 
onds. According  to  his  testimony,  that  is  what  he  tried  to  do,  but 
the  train  overtook  him,  striking  die  hind  part  of  the  wagon.  If  he 
had  used  better  judgment,  and  if  his  horse  had  been  quick  to  obey, 
he  might  have  stopped,  and  backed  sufficiently  for  clearance  in  one 
or  two  seconds.  Extreme  vigilance,  promptness,  and  skill  might  have 
averted  the  accident,  for,  when  the  on-coming  train  had  reached  a 
point  where  it  could  have  been  seen  by  the  plaintiff,  the  front  end  of 
the  locomotive  was  distant  from  his  position  283  feet.  Its  speed,  ac- 
cording to  the  best  estimate  of  the  most  reliable  of  the  different  wit- 
nesses was  32  miles  per  hour,  and  at  that  rate  it  required  six  seconds 
to  travel  282  feet,  leaving  four  seconds  of  time  as  a  margin  of  safety 
in  which  the  plaintiff  might  have  crossed  over  the  track,  and  reached 
a  point  of  safety,  or  have  avoided  danger  by  backing  away,  instead 
of  crossing  ahead  of  the  train.  In  this  way  by  arithmetic  it  can  be 
demonstrated  that  there  was  a  possibility  for  the  plaintiff  to  have  es- 
caped The  arithmetic,  however,  leaves  still  a  question  to  be  de- 
cided, and  that  is  whether  the  plaintiff  was  guilty  of  negligence  by 
reason  of  having  squandered  four  seconds  of  time  after  he  was  or 
should  have  been  conscious  of  being  in  peril.  That  is  a  question  prop- 
er for  the  jury  to  decide,  and  the  court  would  not  be  justified  in  hold- 
ing the  verdict  to  be  erroneous. 

Mot^n  denied. 

The  petition  for  a  new  trial  is  based  mainly  upon  exceptions  taken 
to  the  instructions  given  by  the  court  to  the  jury  and  to  the  refusal 
of  the  court  to  give  instructions  requested  in  behalf  of  the  defend- 
ant. My  opinion  as  to  the  controverted  questions  of  law  has  not  been 
changed,  and  I  do  not  believe  that  the  exceptions  taken  point  to  any 
substantial  error. 

[2]  In  submitting  the  case  to  the  jury,  the  court  gave  an  instruc- 
tion to  render  a  general  verdict  for  the  plaintiff,  or  the  defendant  and 
submitted  two  forms,  and,  complying  with  a  request  of  the  defend- 
ant's attorney,  also  submitted  to  the  jury  the  following  questions  to 
be  answered  in  the  nature  of  a  special  verdict: 

**(!)  Was  the  train  at  the  time  of  the  accident  or  jost  prior  thereto  travel- 
ing  at  a  rate  of  speed  exceeding  10  miles  per  hour? 
"(2)  Do  jou  believe  that  the  engine  which  struck  the  plaintiff  was  In  plain 
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Ttew  and,  hearing  at  the  time  and  from  the  place  w-here  the  plaintiff  has  tes- 
tified that  be  stopped  to  look  and  listen?" 

Several  hours  after  the  jury  had  retired  and  some  time  near  11 
p.  m.,  the  judge  instructed  the  jury  that,  when  they  reached  an  agree- 
ment, their  verdict  should  be  signed  by  the  foreman  and  left  in  his 
custody  in  a  sealed  envelope,  and  that  they  might  then  separate  until 
the  hour  of  convening,  court  the  next  day  when  they  should  appear 
to  render  the  verdict  to  the  court,  and  at  that  time  the  jury  made 
inquiry  if  they  were  obliged  to  come  to  an  agreement  as  to  the  an- 
swer to  be  returned  to  each  of  said  questions,  and  were  informed  by 
the  judge  that  if  they  were  unable  to  agree  with  respect  to  said  ques- 
tions, but  should  agree  unanimously  upon  a  general  verdict,  the  court 
would  receive  it,  and  not  insist  upon  an  agreement  as  to  the  questions. 
The  jury  rendered  an  affirmative  answer  to  the  first  of  said  ques- 
tions, and  to  the  second!  they  answered,  "Jury  disagrees." 

It  is  now  contended  that  the  effect  of  discharging  the  jury  upon 
their  return  to  the  second  question  saying:  "Jury  disagrees"  was  to 
make  a  mistrial.  The  court  might  have  to  sustain  this  contention  if 
the  case  necessarily  hinged  upon  the  decision  of  that  question,  or,  in 
other  words,  if  an  affirmative  answer  would  be  inconsistent  with  the 
general  verdict.  I  so  believe,  for  the  reason  that  the  Code  of  the  state 
of  Washington,  which  controls  the  procedure  of  this  court  in  actions 
at  law,  provides  that : 

"When  a  special  finding  of  facts  shall  be  inconsistent  with  the  general  ver- 
dict, the  former  shall  control  the  latter,  and  the  court  shall  give  judgment 
accordingly."    Pierce's  Code  1905,  §  637. 

The  arithmetical  calculations  above  set  forth  lead  me  to  the  con- 
clusion that  not  more  than  six  seconds  of  time  elapsed  after  the  train 
could  have  been  seen  by  the  plaintiff  and  before  the  collision;  and 
any  error  on  the  part  of.  the  plaintiff  in  so  short  a  space  of  time  might, 
in  the  exercise  of  sound  judgment  by  the  jury,  have  been  attributed 
to  surprise  and  shock  caused  by  the  extraordinary  velocity  of  the  train 
in  approaching  a  public  street  of  a  city.  An  error  in  extremis  by  an 
injured  party  is  not  necessarily  such  a  fault  as  will  exonerate  from 
liability  the  perpetrator  of  a  grievous  wrong  by  which  the  injury  was 
inflicted. 

I  consider  that  the  case  has  been  fairly  tried,  and  that  the  verdict 
of  the  jury  is  right  according  to  law  and  justice,  and  that  it  is  not 
probable  that  on  another  trial  the  defendant  would  secure  a  more  fa- 
vorable verdict.  Therefore  the  petition  for  a  new  trial  will  also  be  de- 
nied. 


L 


In  re  KREUGER. 

(District  Court,  B.  D.  Kentucky.    January  15,  1912.) 

No.  797. 

Bankbuptct  (§  136*) — Obdeb  REQinsiNa  Bankbupt  to  Tubn  Oveb  Assets— 

GBOX7ND8. 

An  order  requiring  a  bankrupt  to  turn  over  money  or  property  to  bis 
trustee  is  not  one  to  compel  bim  to  make  good  any  previous  default,  but 
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must  be  based  on  e^dence  showing  beyond  a  reasonable  donbt  that  be 
bas  at  the  time  sucb  money  or  property  in  his  possession  or  under  his 
oontroL 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  ||  233,  235; 
Dec.  Dig.  I  13G.*] 

In  the  matter  of  William  H.  Kreuger,  bankrupt    On  question  cer- 
tified by  referee. 
See,  also,  196  Fed,  705. 

Arthur  B.  Benziger,  of  Cincinnati,  Ohio,  for  Kreuger. 

R.  G.  Williams,  of  Covington,  Ky.,  for  petitioner. 

C.  L.  Williamson,  of  Lexington,  Ky.,  for  other  petitioners. 

C.  C.  Williams  and  J.  W.  Brown,  of  Mt.  Vernon,  Ky.,  for  creditors. 

COCHRAN,  District  Judge.  The  referee  has  certified  this  cause  to 
me  for  an  opinion  as  to  whether  proceedings  in  contempt  should  be 
instituted  against  the  bankrupt  for  failing  to  answer  questions  put 
to  him.  I  do  not  think  such  proceedings  should  be  instituted.  The 
matter  to  be  considered  by  the  trustee  under  the  guidance  of  the 
referee  is  whether  summary  proceedings  should  be  instituted  against 
the  bankrupt  to  compel  him  to  pay  over  to  the  trustee  moneys  or 
other  property  of  the  bankrupt  eptate  withheld  by  him.  I  do  not 
mean  to  intimate  that  such  proceedings  should  be  instituted.  I  sim- 
ply direct  attention  to  this  matter  as  the  only  one  calling  for  such 
consideration.  The  trustee  and  referee  are  on  the  ground,  and  are 
in  much  better  position  to  determine  as  to  this  than  I  am.  I  would, 
however,  direct  attention  to  several  matters  that  should  be  taken  into 
consideration  in  reaching  a  conclusion  as  to  this. 

First.  Such  proceedings  are  based  on  the  position  that  the  bank- 
rupt now  has  in  his  possession  or  under  his  control  moneys  or  prop- 
erty belonging  to  the  estate,  and  it  must  be  made  out  beyond  a  rea- 
sonable doubt  that  he  has  before  an  order  can  go  against  him  re- 
quiring that  he  disgorge.  The  fact  that  he  may  not  have  treated 
his  creditors  right  in  the  way  he  handled  his  property  and  its  pro- 
ceeds is  not  a  proper  basis  for  such  proceedings.  It  Is  not  a  proceed- 
ing to  compel  him  to  make  good  any  previous  default,  but  is  based 
on  a  present  default  in  withholding  from  them  assets  which  he  now 
has  in  his  possession  or  under  his  control. 

Second.  In  comparing  the  goods  which  came  into  the  hands  of  the 
receiver  with  goods  purchased  by  the  bankrupt  before  the  bankruptcy 
to  see  the  extent  of  the  deficiency  to  be  otherwise  accounted  for,  care 
should  be  taken  to  see  that  the  goods  which  came  into  the  hands  of 
the  receiver  are  valued  at  exactly  the  same  price  at  which  they  are 
charged  against  the  bankrupt  on  the  other  side  of  the  account. 

Third.  In  the  bankrupt's  response,  of  date  December  21st,  it  is 
stated  that  the  bankrupt's  account  with  the  bank  of  Mt.  Vernon 
shows  that  there  was  deposited  to  his  credit  between  April  29  and 
October  5,  1911 — ^in  a  period  of  a  little  over  five  months — the  sum 
of  $17,710.43,  which  is  over  $3,000  a  month,  and  that  the  whole  of 
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same  was  checked  out.  It  should  be  considered  whether  or  not  this 
account  does  not  aflford  a  basis  of  tracking  what  became  of  the  pro- 
ceeds of.  all  the'  goods  that  were  sold,  and  whether,  if  it  doe^  not 
appear  from  such  tracking  that  the  bankrupt  now  has  in  his  hands 
some  of  those  moneys,  there  is  any  basis  for  summary  proceedings 
against  him. 

Fourth.  It  should  be  considered  whether  it  is  a  fact,  as  claimed  by 
the  bankrupt,  that  he  was  for  a  great  portion  of  the  time  absent  from 
the  store,  when  his  clerk  handled  the  cash  taken  in,  and,  if  it  is  a 
fact,  whether  it  has  a  tendency  to  create  a  reasonable  doubt  as  to 
whether  such  shortage  as  may  be  is  due  to  him. 

If  it  is  determined  that  the  facts  justify  the  institution  of  a  sum- 
mary proceeding,  then  the  trustee  should  demand  of  the  bankrupt 
such  sum  as  it  may  be  thought  he  is  withholding,  and  upon  his  re- 
fusal to  pay  same  over  a  petition  should  be  filed  before  me,  setting 
forth  the  claim,  demand,  and  refusal,  and  seeking  an  order  against 
the  bankrupt  to  show  cause  why  he  should  not  be  ordered  to  pay 
said  sum  to  the  trustee,  and  in  default  of  same  to  be  punished  for 
contempt.  Thereupon,  and  after  the  bankrupt  has  responded  or  failed 
to  respond,  the  cause  will  be  referred  to  the  referee  for  proof  and 
report,  and  on  his  report  I  will  take  such  action  as  the  testimony 
calls  for. 


In  re  SAN  MIGUEL  GOLD  MIN.  CO. 
(District  Conrt,  W.  D.  Pennsylvania.    March,  1912.) 

1.  Bankbxtftcy  (§  467*) — Involuntaby  Pbtitiok— Findings  or  Spbcial  Mas- 

ter. 

A  finding  of  tbe  special  master  that  persons  presenting  an  involuntary 
petition  in  banlcraptcy  were  not  creditors  of  the  alleged  bankrupt,  made 
on  conflicting  testimony  of  witnesses  appearing  before  him,  and  sup- 
ported by  the  testimony  of  a  witness  called  by  the  petitioners,  will  not 
be  disturbed  on  exceptions,  though  the  petitioners  assaU  the  credibility 
of  such  witness. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  929;  Dec. 
Dig.  »  467.*] 

2.  Witnesses  (|  821*) — IicPEAcmoBNT — Rioht  of  Pabtt  to  Impeach  Own 

Witness. 

A  party  who  calls  a  witness  asserts  his  credibility,  and  he  ought  not 
to  be  heard  to  impeach  his  testimony,  or  to  Insist  that  he  is  unworthy 
of  belief. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  |{  1094,  1099, 
1100;   Dec.  Dig.  §  821.*] 

In  the  matter  of  the  San  Miguel  Gold  Mining  Company,  bankrupt. 
Heard  on  exceptions  to  a  report  of  the  special  master.  Exceptions 
overruled,  and  report  confirmed. 

Albert  York  Smith,  S.  S.  Robertson/L.  K.  Porter,  M.  H.  Stevenson, 
and  Scott  &  Purdy,  for  bankrupt. 

Carl  D.  Smith  and  Geo.  C.  Bradshaw,  for  exceptants. 

•For  other  cases  see  same  topic  &  5  mumbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ORR,  District  Judge.  This  matter  corner  before  the  court  upon  ex- 
ceptions to  the  report  of  the  special  master,  to  whom  was  referred  the 
questions  whether  this  court  had  jurisdiction  of  the  bankrupt,  and 
whether  the  three  persons  who  presented  the  involuntary  petition  were 
creditors  of  the  bankrupt  and  entitled  to  institute  the  proceedings  in 
bankruptcy.  The  special  master  decided  the  first  question  in  the  af- 
firmative and  the  second  in  the  negative.  The  exceptions  relate  solely 
to  the  decision  on  the  second  question,  and,  while  numerous,  their 
number  does  not  increase  their  importance. 

[1]  The  court  has  carefully  gone  over  all  the  evidence,  of  which  the 
greater  part  appears  to  be  immaterial  and  irrelevant,  and  has  reached 
3ie  conclusion  that  the  special  master  was  right.  It  is  true  that  there 
was  a  marked  conflict  in  the  testimony  of  the  witnesses ;  but  the  spe- 
cial master  had  the  witnesses  before  him,  and  could  determine  best 
their  credibility,  because  he  had,  in  addition  to  their  statements,  their 
presence  and  their^  manner  of  testifying.  He  appears  to  have  relied 
to  a  considlerable  extent  upon  the  testimony  of  one  witness,  whose 
credibility  was  bitterly  attacked  in  the  oral  argument  in  this  court 
and  in  the  brief  filed  in  support  of  the  exceptions.  Elaborate  ref- 
erences were  made  to  testimony  intended  to  impeach  the  credibility 
of  the  witness. 

[2]  When,  however,  it  is  considered  that  the  witness  was  himself 
called  by  those  who  now  bitterly  assail  him,  and  that  by  calling  him 
they  asserted  his  credibility,  they  ought  not  to  be  heard  now  to  im- 
peach his  testimony,  or  to  insist  that  the  special  master  was  wrong  in 
believing  him,  when  the  exceptants  had  asserted  that  he  was  worthy 
of  belief  by  putting  him  upon  the  stand  in  support  of  the  issues  de- 
volving upon  them.  The  practice  of  attempting  to  impeach  the  tes- 
timony of  one's  own  witness  is  not  a  common  one ;  but  it  nevertheless 
is  the  subject  of  condtemnation.  In  Entwisle  v.  Seidt  et  al.  (D.  C, 
N.  Y.)  155  Fed.  864,  19  Am.  Bankr.  Rep.  185,  Judge  Chatfieldl  gives 
the  matter  some  consideration.  The  matter  is  also  considered  in 
Jacobs  V.  Van  Sickle  (C.  C.  A.,  3d  Cir.)  127  Fed-  62,  61  C.  C.  A. 
598,  11  Am.  Bankr.  Rep.  470,*  by  Judge  Gray,  of  this  circuit.  The 
case  most  directly  in  point,  however,  seems  to  be  Dravo  v.  Fabel,.132 
U.  S.  487,  10  Sup.  Ct.  170,  33  L.  Ed.  421. 

But,  apart  from  this  reliance  upon  the  testimony  of  the  witness  who 
has  been  assailed,  the  evidence  of  the  petitioners  is  so  extremely  un- 
certain and  indefinite  as  to  the  nature  of  their  claims  that  the  referee 
rightly  held  that  they  were  not  creditors  of  the  bankrupt.  As  to  the 
claim  of  the  other  petitioner,  J.  H.  Strode,  the  evidence  shows  that 
his  claim  as  set  forth  in  the  petition  in  bankruptcy  was  paid  long  be- 
fore the  filing  of  the  petition. 

The  exceptions  filed  to  the  report  of  the -special  master  must  be 
overruled,  and  the  report  confirmed ;  and  it  therefore  follows  that  the 
petition  in  bankruptcy  must  be  dismissed^  at  the  costs  of  the  peti- 
tioners. 
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In  re  SEOKLER  &  SILVERMAN. 
(District  Court,  B.  D.  New  York.    June  18,  1912.) 
Bankbuptot  (I  381*) — Composition — Confibmahon — Objections. 

Where  a  creditor  of  bankrupts  and  one  of  the  bankrupts  opposed  a 
composition,  but  made  no  application  as  to  opposing  any  claims  listed* 
nor  filed  any  objections  to  the  composition,  nor  requested  further  refer- 
ence as  to  the  advantage  of  the  composition  to  creditors,  and  the  creditor 
still  had  until  a  designated  future  date  to  file  objections,  or  to  make  any 
application  with  reference  to  the  proceeding  to  frame  specifications,  the 
findings  of  the  referee  would  not  be  disturbed,  unless  it  appeared  that 
further  testimony  should  be  taken  on  matters  appearing  by  the  record. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  591;  Dec. 
Dig.  §  381.*] 

In  the  matter  of  Seckler  &  Silverman,  bankrupts.  On  objections  to 
approval  of  a  composition.    Denied. 

Morris  &  Samuel  Meyers,  for  objecting  creditors. 
Joseph  Gans,  for  bankrupt. 

CHATFIELD,  District  Judge.  The  schedules  show  creditors  to 
such  an  amount  that  the  assets  reported  would  not  justify  a  refusal  to 
approve  of  the  composition.  The  referee,  therefore,  seems  to  have  re- 
ported correctly  on  the  record  as  he  states  it. 

The  creditors  who  oppose  the  composition,  and  one  bankrupt,  who 
also  opposes,  claim  that,  as  the  record  indicates,  they  did  not  proceed 
with  further  testimony  pending  a  decision  of  the  general  question  of 
advantage  to  creditors,  which  they  believed  the  referee  would  decide 
in  their  favor.  But  their  position  is  made  untenable  by  their  failure 
to  attack  the  claims  reported  as  allowed,  or  to  move  to  expunge  any 
of  these  claims.  They  also  now  oppose  confirmation  on  the  record, 
but  have  offered  no  affidavits  and  no  objections,  other  than  the  oral 
comment  on  the  facts  reported.  It  appears  by  the  record,  however, 
that  the  sale  of  the  assets,  which  was  a  matter  of  doubt  to  the  referee, 
has  been  completed  at  a  greater  price  than  the  amount  which  the  ref- 
eree took  as  a  basis ;  also,  the  assumed  claims  to  the  insurance  money 
(which  constitutes  the  balance  of  the  estate)  are  open  to  some  dbubt. 

If  the  funds  are  in  the  hands  of  the  trustee,  I  do  not  see  why  the 
referee  should  not  pass  on  such  claims  as  he  allows  and  reports  as 
debts,  or  if  no  claim  is  presented,  and  any  creditor  objects  to  any  debt 
scheduled,  he  has  the  right  to  raise  the  question.  But  in  the  present 
case  the  objecting  creditors  and  the  objecting  bankrupt  have  made 
no  application  with  respect  to  opposing  any  claims  listed,  nor  filed  any 
objections  to  the  composition,  nor  requested  further  reference  as  to 
the  advantage  of  the  composition  to  the  creditors.  They  have  simply 
appeared  in  opposition,  and  the  court  must  take  the  record  presented. 
On  that  the  court  can  do  nothing,  unless  it  refers  the  matter  for  fur- 
ther consideration.  But  as  the  creditors  have  until  the  24th  to  file 
objections,  or  to  make  any  application  with  reference  to  the  proceed- 
ing in  order  to  frame  specifications,  the  court  will  direct  that  they 
do  what  they  are  advised  before  that  time. 

Note. — This  case  was  later  referred  back  for  further  hearing  by  the  referee. 

•For  other  cases  see  same  topic  &  §  miMBSB  in  Dec.  4k  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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McDBRMOTT  Y.  HAYES  et  al.  (two  cases). 

(Circuit  Oourt  of  Appeals,  First  Circuit    June  18,  1912.) 

-     Nos.  968,  969. 

L  (30TJBT8  (i  846*) — Fedjebal  Coubts—Rkmkdii»— Attachment— Pbopbbtt 
Subject. 

Under  Rev.  St  {§  915,  9S3  (U.  S.  Comp.  St  1901,  pp.  684,  689),  provid- 
ing that  in  common-law  cases  in  the  Circuit  and  District  Courts  plaintiff 
'  shall  be  entitled  to  remedies  by  attachment  similar  to  those  provided  by 
the  laws  of  the  state,  and  that  an  attachment  shall  be  dissolved  when 
any  contingency  occurs  by  which,  according  to  the  laws  of  the  state,  the 
attachment  would  be  dissolved  on  like  process  instituted  in  the  state 
courts,  a  plaintiff  in  an  action  at  law  in  the  Circuit  Court  for  the  Dis- 
'  trict  of  Massachusetts,  who  attaches  real  estate  in  Massachusetts,  is 
governed  by  Rev.  Laws  Mass.  c.  147,  f  3,  providing  that  no  trust  implied 
by  law  or  declared  by  the  parties  shall  prevent  a  creditor,  having  no  no- 
tice of  the  trust,  from  attaching  the  land  as  if  no  trust  existed,  and 
he  may  attach  the  real  estate  of  his  debtor  held  by  him  under  an  oral 
trust  of  which  plaintiff  has  no  notice. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {  918;  Dec.  Dig. 
I  846.« 

Issuance  of  attachment  following  state  practice.  See  notes  to  O'Con- 
nell  V.  Reed.  5  C.  C.  A.  606 ;  Nederland  Life  Ins.  Co.  v.  Hall,  27  C.  C. 
A.  393.] 

%  Trusts  (S  136%*) — Cbeditob  of  Tbusteb — Oeal  Tbubt — ^Notice  to  At- 
TAOHiNQ  Cbeditob — "Subject  to  Attachment." 

The  receiver  of  a  company  suing  at  law  attached  the  real  estate 
standing  in  the  name  of  defendant  who  had  been  an  officer  of  the  com- 
pany at  the  time  of  the  accrual  of  the  cause  of  action.  Defendant  held 
the  title  imder  an  oral  trust  in  favor  of  a  third  person.  At  the  time  he 
so  acquired  it,  the  company  had  no  interest  in  It  or  in  the  third  person, 
and  defendant  was  under  no  obligation  to  communicate  to  the  company 
the  facts  of  the  third  person's  interest.  BeH  that,  since  there  was  no 
presumption  that  the  third  person  con>^unicated  the  facts  to  the  com- 
pany and  since  defendants  knowled^  imconnected  with  the  business  of 
the  company  was  not  chargeable  to  it,  the  receiver  was  not  chargeable 
with  knowledge  of  the  oral  tr;;^t,  and  the  real  estate  was  subject  to  at- 
tachment within  Rev.  Laws  Mass.  c.  147,  f  3. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  |  182;  Dec.  Dig. 
I  136%.* 

For  other  definitions,  see  Words  and  Plirases,  vol.  7,  pp.  6712-6718; 
vol.  8,  p.  7807.] 

8.  Cobpobations  (|  428*) — Notice  to  Officebs — ^Effect. 

Notice  to  an  officer  of  a  Corporation  is  not  such  notice  to  it  as  will 
affect  its  rights,  unless  such  notice  is  in  regard  to  a  matter  coming  with- 
in the  officer's  sphere  of  duty  while  attending  to  the  business  of  the  cor- 
poration and  acquired  while  so  acting. 

[Ed.  Note. — For  other  cases,  see  (Corporations,  Cent  Dig.  |§  1748-1761 ; 
Dec  Dig.  I  428.*] 

i.  Tbustb  (§  136^*) — CJbeuitob  of  Tbusttbb— Remedy — Notice  of  Tbust. 

An  affidavit  by  defendant  in  support  of  his  motion  to  dissolve  an  atr 
tachment  of  real  estate  situated  in  a  county  in  Massachusetts,  ^hlch 
alleges  that  he  holds  such  real  estate  under  an  oral  trust  in  favor  of  a 
third  person,  but  which  does  not  disclose  that  he  holds  property  in  other 
counties  in  the  state  under  a  similar  trust,  does  not  ^ve  notice  to  plain- 

•For  other  cosoo  see  same  topic  ft  \  mtimbbr  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indeses 
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tiff  of  an  oral  trust  affecting  the  real  estate  in  the  other  counties,  and 
the  same  may  be  subsequently  attached. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent.  Dig.  §  182;  Dec.  Dig. 
i  136%.*] 

5.  Appeal  and  Ebbor  ({  99*) — Final  Decree. 

Where,  in  actions  at  law  in  which  plaintiff  attached  real  estate,  a 
third  person  intervened,  and  alleged  that  defendant  held  the  legal  title 
under  an  oral  trust  in  favor  of  the  third  person  and  prayed  for  relief 
obtainable  only  in  equity,  a  decree  conditionally  dissolving  the  attach- 
ment is  appealable  as  a  final  decree  in  equity,  though  the  intervening 
petition  is  ancillary  to  the  original  actions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  661- 
669;    Dec.  Dig.  {  99.*] 

Appeals  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Actions  at  law  by  Frank  P.  McDermott,  receiver,  against  Alfred 
S.  Hayes,  in  which  Willard  G.  Nash  intervened.  There  was  an  order 
of  the  District  Court  (194  Fed.  902)  discharging  attachments  made 
by  plaintiff,  unless  he  executed  a  bond  to  protect  the  rights  of  the 
intervener,  and  plaintiff  appeals.     Reversed. 

Nelson  B.  Vanderhoof,  of  Boston,  Mass.,  for  appellant, 
Alfred  S.  Hayes,  of  Boston,  Mass.,  for  appellees. 

Before  PUTNAM,  Circuit  Judge,  and  BROWN  and  HALE,  Dis- 
trict Judges. 

HALE,  District  Judge.  This  is  an  appeal  in  these  two  cases  from 
the  decree  of  the  District  Court  upon  the  intervening  petition  of  Wil- 
lard G.  Nash.  The  record  shows  that  the  cases  are  actions  at  law,  be- 
gun by  writs  dated  September  28,  1911,  and  entered  at  the  October 
Term,  191,1,  of  the  Circuit  Court  for  the  District  of  Massachusetts. 
On  October  2,  1911,  the  plaintiff  made  an  attachment  on  these 
writs  of  all  the  right,  title,  and  interest,  which  the  defendant  had  in  and 
to  any  and  all  real  estate  in  the  county  of  Suffolk.  On  October  26, 
1911,  the  defendant,  Hayes,  filed  a  motion  in  each  case  for  the  dis- 
charge of  the  attachments  of  real  estate  in  Suffolk  county.  These  mo- 
tions describe  the  parcels  attached,  and  recite  that,  although  the  record 
title  to  those  parcels  stood  in  the  name  of  the  defendant,  Hayes,  he 
was  not  in  fact  the  owner  thereof,  but  held  the  same  as  trustee  for 
one  Willard  G.  Nash,  and  for  the  creditors  of  Nash,  whereupon  the 
plaintiff  moved  that  a  special  precept  be  issued  in  each  case  to  attach 
any  real  estate  of  the  defendant,  Hayes,  in  Middlesex  county,  and  in 
Norfolk  county,  and  on  the  same  day  the  motions  were  allowed, 
special  precepts  were  issued,  and  on  October  30,  1911,  attachments 
were  made  of  any  real  estate  standing  in  the  name  of  the  said  Al- 
fred S.  Hayes,  in  Middlesex  and  Norfolk  counties.  On  November  7, 
1911,  the  defendant  Hayes  filed  a  motion  in  each  case  for  the  dis- 
charge of  said  attachments  of  real  estate  in  Middlesex  and  in  Norfolk 
counties.  These  motions  describe  the  parcels  of  land  under  attach- 
ment, and  ask  that  the  attachments  be  discharged,  for  the  reason  that, 
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although  the  record  stood  in  the  name  of  the  defendant,  Hayes,  he  did 
not  own  said  real  estate,  but  held  it  in  trust  for  Willar<J  G.  Nash  and 
Nash's  creditors.  At  a  hearing  in  the  Circuit  Court  on  motions  to 
release  the  attachments,  it  was  ordered  by  the  court  that  matters  of 
fact  under  these  motions  be  found  by  a  master.  Charles  K.  Darling, 
who  was  appointed  master,  filed  his  report  on  December  11,  1911, 
finding  in  substance  as  follows : 

(1)  That  the  real  estate  under  attachment  was  conveyed  to  the  de- 
fendant, Hayes,  by  Nash  in  fee  simple. 

(2)  That  the  defendant,  Hayes,  had  made  an  oral  agreement  with 
said  Nash,  and  the  latter's  creditors,  to  hold  the  said  real  estate  as 
trustee  for  them. 

(3)  That  there  was  no  written  agreement,  memorandum,  or  declara- 
tion of  trust  between  the  defendant,  Hayes,  and  Nash  as  to  said  real 
estate,  either  in  the  deeds  of  conveyance  or  elsewhere. 

(4)  That  there  was  a  power  of  attorney  on  record  from  said  Nash 
to  the  defendant,  Hayes,  but  that  said  power  contained  no  express 
reference  to  any  trust, 

(5)  That  the  motions  to  discharge  the  Suffolk  county  attachments, 
and  the  accompanying  affidavits,  contain  no  reference  to,  or  notice 
of,  a  trust  regardinjf  the  real  estate  afterwards  attached  by  the  plain- 
tiff in  Middlesex  and  Norfolk  counties. 

(6)  That  said  causes  of  action  against  the  defendant,  Hayes,  ac- 
crued prior  to  the  appointment  of  the  plaintiff,  as  receiver  of  the  Con- 
tinental Company.  That  at  the  time  said  actions  accrued  the  defend- 
ant, Hayes,  was  a  director,  a  member  of  the  executive  committee, 
assistant  treasurer  and  secretary  of  said  corporation.  That  no  official 
of  said  company  (except  the  defendant,  Hayes)  or  any  one  else  con- 
nected with  said  company  had  knowledge  of  said  oral  trust  agreement. 
That  neith,er  the  plaintiff  receiver,  nor  his  counsel,  had  any  knowledge 
of  said  oral  trust  until  after  the  filing  of  the  aforesaid  motions  to  dis- 
solve the  Suffolk  county  attachments  (which  motions  and  affidavits 
set  forth  the  oral  trust  agreement  only  as  regards  said  Suffolk  county 
real  estate  and  not  as  regards  the  Middlesex  and  Norfolk  real  es- 
tate subsequently  attached).  That  at  the  time  of  making  the  Suffolk 
county  attachments  the  plaintiff  receiver  and  his  counsel  had  no 
knowledge  of  said  trust  and  acted  in  good  faith  and  in  tlie  belief  that 
the  land  in  question  was  the  property  of  the  defendant,  Hayes;  and 
that  as  to  the  subsequent  attachments  in  Middlesex  and  Norfolk  coun- 
ties they  had  no  notice,  "unless  as  a  matter  of  law  the  aforesaid  affi- 
davits filed  by  the  defendant,  Hayes,  in  regard  to  the  Suffolk  county 
attachments,  constitute  such  notice,"  upon  which  the  master  did  not 
pass. 

On  February  IS,  1912,  a  hearing  was  held  in  the  District  Court, 
the  cases  having  come  over  from  the  Circuit  Court.  Upon  the  sug- 
gestion of  the  learned  judge  sitting,  the  motions  and  affidavits  to 
which  we  have  referred  were  then  supplemented  by  an  interveningf 
petition  filed  by  WiUard  G.  Nash,  asking  for  the  dissolution  of  the 
plaintiflf's  attachments,  for  the  reasons  set  forth  in  the  motions  to 
which  we  have  referred.    This  petition  was  filed  nunc  pro  tunc,  and 
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the  hearing  proceeded  upon  it  The  master's  report  was  considfered 
as  having  been  made  upon  the  intervening  petition.  To  this  petition 
the  plaintiff  receiver  demurred,  on  the  ground  that  it  did  not  show 
that  the  plaintiff  had  notice  or  knowledge,  as  required  by  the  statutes 
of  Massachusetts,  at  the  time  the  attachments  were  made,  that  the 
property  was  held  by  the  defendant,  Hayes,  on  an  oral  trust  for  the 
benefit  of  Nash,  the  petitioner,  and  on  the  further  ground  that  the 
petition  was  founded  on  a  trust  agreement  not  in  writing  as  pro- 
vided by  the  statutes  of  Massachusetts.  On  March  11,  1912,  the  Dis- 
trict Court  entered  its  interlocutory  decree  ordering  that  the  attach- 
mens  be  dissolved  unless  within  five  days  the  plaintiff  receiver  give 
a  bond  in  the  sum  of  $20,000,  conditioned  upon  the  pa3m3ent  of  all 
damage  sustained  by  reason  of  the  attachments,  in  the  event  of  their 
being  held  invalid  in  the  intervening  petition,  or  elsewhere.  194  Fed. 
902.  Although  the  District  Court  did  not  affirmatively  overrule  the 
plaintiff's  demurrer,  the  action  of  the  court  reached  that  substantial 
result.  On  March  16,  1912,  the  plaintiff  receiver  appealed  in  each 
case,  and  filed  his  assignment  of  errors  and  his  appeal  bond.  And 
thus  the  cases  come  before  us. 

[1]  1.  Should  the  District  Court  have  sustained  the  appellant's  de- 
murrer? 

The  District  Court  substantially  overruled  the  demurrer  by  a  de- 
cree dissolving  the  plaintiff's  attachments  of  real  estate. 

It  is  now  urged  by  the  appellant  that  the  petition,  to  which  he 
has  demurred,  failed  to  allege  that  the  appellant,  the  plaintiff,  had 
notice  of  the  oral  trust  agreement  set  out  in  the  petition,  at  the  time 
the  attachments  were  made,  as  required  by  the  statutes  of  Massachu- 
sietts.  The  following  statute  is  brought  to  our  attention  (Revised 
Laws,  c.  147,  §  3) : 

"No  trust  concerning  land,  whether  Implied  by  law  or  created  or  declared 
by  the  parties,  shall  defeat  the  title  of  a  purchaser  for  a  valuable  considera- 
tion and  without  notice  of  the  trust,  nor  prevent  a  creditor  who  has  no  no- 
tice of  the  trust  from  attaching  the  land  or  from  taking  it  on  execution  in 
like  manner  as  if  no  such  trust  existed." 

Section  915  of  the  United  States  Revised  Statutes  provides  that 
in  common-law  causes  in  the  Circuit  and  District  Courts  the  plaintiff 
shall  be  entitled  to  remedies,  by  attachment  or  other  process,  against 
the  property  of  the  defendant,  similar  to  those  which  are  provided 
by  the  laws  of  the  state  in  which  such  court  is  held  for  the  courts 
thereof.  In  Schunk  v.  Moline,  Milburn  &  Stoddart  Co.,  147  U.  S. 
507,  13  Sup.  Ct.  416,  37  L.  Ed.  255,  the  Supreme  Court  gives  force 
to  this  statute,  in  matters  where  the  jurisdiction  of  the  court  is  in 
question.  By  section  933,  Revised  Statutes  of  the  United  States,  Con- 
gress has  provided  further  that: 

'*An  attachment  of  property  upon  process  instituted  in  any  court  of  the 
United  States,  to  satisfy  such  judgment  as  may  be  recovered  by  the  plaintilC 
therein,  except  in  cases  mentioned  in  the  preceding  nine  sections,  shall  be 
dissolved  when  any  contingency  occurs  by  which,  -  according  to  the  laws  of 
the  state  where  said  court  is  held,  such  attachment  would  be  dissolved  upon 
Uke  process  instituted  In  the  courts  of  said  state:  Provided*  that  nothing 
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herein  contained  shall  interfere  witli  any  priority  of  the  United  States  in 
payment  of  debts." 

Under  the  statutes  of  the  United  States,  and  in  pursuance  of  the 
practice  of  federal  courts,  it  is  clear  that  chapter  147,  §  3,  of  the 
Revised  Statutes  of  Massachusetts,  applies  in  this  proceeding.  The 
statute  has  received  the  interpretation  of  the  Massachusetts  court  in 
Attorney  General  v.  Massachusetts  Benefit  Association,  173  Mass. 
378,  53  N,  E.  879,  where  the  court  said:  * 

"The  statute  is  broad  in  its  terms  and  makes  no  exception  in  regard  to 
the  nature  of  the  tmst.  It  expressly  declares  that  no  trust  shall  prevent  a 
creditor  who  had  no  notice  of  it  from  attaching." 

In  that  case  the  attachment  was  the  same  in  form  and  substance  as 
the  attachments  in  the  cases  now  before  us.  In  United  States  v. 
Canal  Bank,  3  Story,  79,  82,  Fed.  Cas.  No.  14,715,  Judge  Story  said: 

'*I  understand  that,  under  the  local  laws  of  Massachusv'^tts  and  Maine 
(wlilch  upon  this  subject  are  the  same),  it  has  been  held,  that  the  attaching 
creditor  is  entitled  to  a  prior  satisfaction,  out  of  the  real  estate  attached, 
if  he  has  not,  at  the  time  of  the  attachment,  any  notice  of  the  prior  un- 
recorded deed." 

Judge  Story  also  gives  his  opinion  that  in  states  where  there  is 
no  such  local  statute  an  attaching  creditor  in  all  cases,  except  cases 
of  fraud  or  gross  negligence,  can  entitle  himself  only  to  the  same  in- 
terests and  rights  in  the  estate  attached  as  the  debtor  himself  has,  or 
would  have  at  the  time  of  the  attachment,  against  the  purchaser.  The 
law,  when  unaflfected  by  local  statute,  is  clearly  stated  in  Drake  on 
Attachment  (7th  Ed.)  §  234,  and  cases  cited.  But  it  is  not  necessary 
for  us  to  consider  what  the  law  would  be,  apart  from  the  statute 
of  Massachusetts ;  for  in  these  cases,  as  we  have  seen,  we  are  bound 
to  follow  that  statute. 

In  the  proceedings  at  bar  the  matter  is  presented  in  a  somewhat 
informal  way,  as  we  have  already  suggested.  If,  however,  we  pro- 
ceed upon  the  idea  that  in  the  Circuit  Court  the  matter  was  heard 
on  demurrer,  it  will  be  seen  that  the  appellant  demurred  to  the  peti- 
tion upon  grounds  which  we  have  already  stated.  It  seems  clear 
that  the  appellant  can  be  held  to  have  admitted  by  his  demurrer  only 
what  is  stated  in  Nash's  petition,  namely,  that  the  real  estate,  al- 
though it  stood  in  the  name  of  the  defendant,  was  the  property 
of  the  petitioner,  *'and  that  the  same  stood  in  the  name  of  the  de- 
fendant upon  an  oral  trust,  which  said  oral  trust  has  been  found 
by  a  master  upon  a  reference  of  that  question,  the  same  being  al- 
ready on  file  in  this  cause."  From  the  record  it  appears,  then,  that 
the  appellant  admitted  in  his  demurrer  only  the  facts  found  by  the 
master,  the  substance  of  which  we  have  already  stated.  The  master 
has  covered  the  question  of  actual  notice  by  his  finding  that  the  ap- 
pellant and  his  attorney  "had  no  knowledge  of  said  trust,  and  acted 
in  good  faith  and  in  the  belief  that  the  land  in  question  was  the  prop- 
erty of  the  diefendant,  Hayes,  as  evidenced  by  the  deeds  and  power  of 
attorney  on  record."  The  master  did  not  pass  upon  the  question 
whether  the  appellant  had  any  notice  other  than  actual  notice,  be- 
lieving that  this  was  a  matter  of  law  for  the  court  to  decide.    By  his 
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report,  however,  it  appears  that  no  official  of  the  Continental  G>m- 
pany — and  no  pne  else  connected  with  the  company — except  the  de- 
fendant, Hayes,  had  knowledge  of  the  oral  trust  agreement.  The 
petitioner,  Nash,  asserts: 

"(1)  Ttat  Inasmuch  as  the  defendant,  Hayee,  at  the  time  said  causes  of 
action  accrued,  was  an  officer  of  the  Continental  Telephone  Ck)mpany,  the 
real  plaintiff  in  these  actions,  acting  through  its  receiver,  the  appellant,  and 
Inasmuch  as  said  oral  trust  agreement  between  Hayes  and  Nash  existed  at 
the  time  the  actions  accrued,  therefore  the  company  and  its  receiver  must  be 
held  to  have  had  constructive  notice  of  the  oral  trust  agreement 

"(2)  That  the  motions  and  affidavits  of  the  defendant,  Hayes,  ffied  soon 
after  the  attachments  of  the  Suffolk  county  real  estate,  and  setting  forth  the 
trust  agreement  as  regards  Suffolk  county,  constitute  notice  to  the  appel- 
lant of  the  oral  trust  regarding  the  Norfolk  and  Middlesex  real  estate. 

"(3)  That  a  certain  power  of  attorney  from  Nash  to  Hayes,  recorded  with 
the  Suffolk  county  deeds  September  2,  1909,  constitutes  notice  to  the  appel- 
lant of  the  oral  trust  agreement" 

[2]  This  is  not  a  case  in  which  it  is  sought  to  charge  the  principal 
with  notice  of  matters  within  the  knowledge  of.  the  agent.  Such  cases 
have  usually  arisen  where  the  principal  has  brought  suit  against  some 
third  person,  or  is  being  sued  by  some  third  person ;  and  the  knowl- 
edge imputed  to  the  principal  has  been  concerning  something  within 
the  scope  of  the  agent's  authority.  In  the  cases  at  bar  the  principal 
has  brought  suit  against  its  former  agent,  Hayes,  and  has  attached 
real  estate  standing  in  the  name  of  such  agent.  That  agent  is  now 
asserting  that  the  principal  must  be  charged  with  notice  or  knowledge 
that  he,  the  agent  Hayes,  held  the  attached  real  estate  in  trust  for  an- 
other, and  that  such  knowledge  must  be  imputed  to  the  principal 
because  the  defendant  had  at  one  time  been  its  agent.  It  appears  af- 
firmatively, however,  that  although  the  defendant,  Hayes,  was  an  of- 
ficer in  the  Continental  Company  at  the  time  the  causes  of  action  ac- 
crued, no  other  official  of  the  company  had  any  knowledge  of  the 
trust  agreement.  No  one  else  in  the  company  had  any  such  knowl- 
edge. Hayes,  then,  had  not,  in  fact,  communicated  his  knowledge  to 
anybody  in  the  company.  Neither  the  plaintiff  receiver  nor  his  coun- 
sel had  such  knowledge  until  after  the  attachment  was  made.  It  does 
not  appear  that  Hayes  acquired  his  knowledge  of  the  oral  trust  agree- 
ment while  acting  in  his  capacity  as  an  officer  of  the  plaintiff  com- 
pany. At  the  time  he  acquired  it,  the  plaintiff  company  had  no  in- 
terest in  Nash.  It  had  no  interest  in  the  real  estate  in  question,  or 
in  the  trust  relating  to  it.  It  does  not  appear  that  there  was  any 
reason  or  obligation  on  the  part  of  the  defendant,  Hayes,  to  com- 
municate to  the  plaintiff  company  any  facts  concerning  his  relations 
with  Nash,  or  with  Nash's  interest  in  the  real  estate;  and  it  does 
not  appear  that  he  did  communicate  any  information  concerning  such 
facts  to  the  company.  The  company  did  not  become  interested  in 
the  real  estate  until  its  first  attachment,  October  2,  1911,  about  eight 
months  after  the  receiver  was  appointed,  and  about  eight  months 
after  the  defendant, 'Hayes,  had  ceasedl  to  be  an  officer  in  the  com- 
pany. We  cannot  conclude  that  the  former  knowledge  which  Hayes 
had  about  matters  unconnected  with  the  company's  business  can 
charge  the  company  with  notice  eight  months  later.     There  can  be 
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no  presumption  of  law  or  in  fact  that  Hayes  ever  communicated  to 
the  company  any  knowledge  which  he  had  of  the  trust  agreement. 
This  knowledge  in  no  way  related  to  the  business  of  the  company, 
and,  while  the  company  might  properly  be  held  to  be  charged  with 
notice  of  Hayes'  knowledge  concerning  matters  relating  to  the  corpo- 
ration business,  it  cannot  be  chargeable  with  knowle^e  of  things 
which  the  agent  knew,  but  which  had  no  connection  with  the  corpo- 
ration business. 

[3]  The  prevailing  rule  upon  this  subject  in  the  federal  courts  is 
that  notice  to  an  officer  of  a  corporation  is  not  such  notice  to  the 
corporation  as  to  affect  its  rights,  unless  such  notice  or  knowledge 
of  the  officer  is  in  regard  to  a  matter  coming  within  the  sphere  of 
his  duty  while  attending  to  the  business  of  the  company,  and  acquired 
while  acting  in  regard  to  the  same.  Armstrong  v.  Ashley,  204  U.  S. 
272,  283,  27  Sup.  Ct.  270,  51  L.  Ed.  482;  Fidelity  &  Deposit  Co.  v. 
Courtney,  186  U.  S.  342,  363,  364,  22  Sup.  Ct.  833,  46  L.  Ed.  1193. 

There  is  no  reason,  apparent  from  the  testimony  in  the  cases  be- 
fore us,  for  holding  that,  in  regard  to  his  dealings  with  Nash,  Hayes 
was  in  any  sense  the  agent  of  the  plaintiff  company.  So  far  as  ap- 
pears from  the  record,  the  appellant  had  no  actual  •knowledge,  and 
no  constructive  notice  of  the  oral  trust  agreement.  He  must  then  be 
held,  in  the  language  of  the  statute,  to  have  been  "a  creditor  who  has 
no  notice  of  the  trust."  , 

[41  The  motions  and  affidavits  of  the  defendant,  Hayes,  filed  after 
the  Suffolk  attachments,  alleging  the  oral  trust  agreement  relating 
to  Suffolk  county  real  estate,  did  not  constitute  notice  to  the  appellant 
that  there  existed  also  an  oral  trust  relating  to  the  Norfolk  and  Mid- 
dlesex real  estate  and  did  not  defeat  the  appellant's  subsequent  at- 
tachments of  the  land  in  Middlesex,  and  Norfolk  counties.  There 
was  nothing  in  the  Suffolk  affidavit  to  charge  the  appellant  with 
knowledge,  or  even  to  lead  him  to  suspect,  that  the  alleged  oral  trust 
agreement  concerned  any  property  other  than  that  in  Suffolk  county. 
This  becomes  apparent  on  reading  the  motions  and  affidavits  of 
record.  We  find,  too,  that  the  power  of  attorney  from  Nash  to  Hayes 
on  record  in  Suffolk  county  cannot  be  heldl  to  contain  any  notice  of 
the  oral  trust  agreement,  or  any  intimation  that  such  an  agreement 
existed.  From  examination  of  the  whole  record  we  are  constrained 
to  hold  that  the  appellant's  attachments  of  real  estate  were  made  in 
good  faith  and  without  notice  of  the  oral  trust  agreement.  We  think 
the  appellant's  demurrer  should  have  been  sustained. 

[5]  2.  The  cases  properly  come  before  us  on  appeal.  The  in- 
tervening petition  of  Nash  is  ancillary  to  the  original  proceedings. 
It  is  directed  to  the  equity  side  of  the  court.  It  prays  for  relief  ob- 
tainable only  in  equity.  It  has  been  treated  by  the  District  Court  as 
equitable  in  its  character,  and  has  been  made  the  subject  of  a  "decree" 
by  that  court.  Although  the  decree  is  spoken  of  as  interlocutory,  it 
was  in  its  character  a  final  decree.  It  dissolved  the  attachment  and 
ended  the  common-law  proceeding.  In  Krippendorf  v.  Hyde,  IIC 
U.  S.  276,  4  Sup.  Ct.  27,  28  L.  Ed.  145,  the  Supreme  Court  held  that 
a  bill  filed  on  the  equity  side  of  the  court,  to  regulate  a  judjgment  in 
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a  suit  at  law  in  the  same  court  and,  thereby  to  prevent  injustice,  is 
ancillary  to  the  original  suit.  Following  the  doctrine  of  that  case, 
in  Wabash  Railroad  v.  Adelbert  College,  208  U.  S.  38,  54,  28  Sup. 
Ct.  182,  52  L.  Ed.  379,  the  Supreme  Court  has  said  that,  for  the  pur- 
pose of  avoiding  injustice,  when  the  court  has  assumed  jurisdiction 
of  the  subjects-matter  of  a  suit,  it  may  hear  all  matters  relating  to 
the  control  of  the  property  involved,  and  determine  all  questions  re- 
lating to  it.  The  law  on  this  subject  was  clearly  stated,  and  the  early 
decisions  reviewed  in  Freeman  v.  Howe,  24  How.  450,  460,  16  L.  Ed. 
749. 

In  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  609,  632,  17  L.  Ed.  886, 
in  speaking  for  the  court,  Mr.  Justice  Miller  said: 

"No  one  would  hesitate  to  say  tbat,  according  to  the  English  chancery 
practice,  a  bUl  to  enjoin  a  Judgment  at  law  is  an  original  bill  in  the  chan- 
cery sense  of  the  word.  Yet  this  court  has  decided  many  times  that  when  a 
bill  is  filed  in  the  Circuit  Ck)urt  to  enjoin  a  judgment  of  that  court,  it  Is  not 
to  be  considered  merely  as  an  original  bill,  but  as  a  continuation  of  the  pro- 
ceeding at  law." 

In  Gregory  v.  Pike,  67  Fed.  837,  15  C.  C.  A.  33,  this  court  had 
be^fore  it  an  ajjpeal  from  the  Circuit  Court.  In  that  case  one  of  the 
defendants  claimed  an  interest  in  the  subject  of  litigation,  and  was 
made  a  party  defendant  against  the  objection  of  the  complainant.  He 
filed  a  cross-bill  which  was  dismissed  in  the  lower  court  on  the  ground 
that  he  had  been  improperly  made  a  defendant.  In  speaking  for  the 
court.  Judge  Putnam  said  that  this  defendant  "was  entitled  at  some 
stage  of  the  cause  below  *  *  *  to  intervene  pro  interesse  suo 
by  summary  petition.  There  is  no  rule  touching  the  merits  or  neces- 
sities of  technical  proceedings  which  prevents  the  court  from  re- 
garding his  cross-bill  as  such  a  petition.  This  court  may,  therefore, 
on  the  principles  already  laid  down,  treat  the  cross-bill  *  *  *  as 
in  effect  a  petition  to  intervene,  and  confirm  the  decree." 

In  the  cases  at  bar  the  intervening  petition  of  Nash  may  be  treated 
as  an  equitable  proceeding.  The  decree  made  by  the  District  Court 
upon  that  petition  and  on  equitable  principles  presents  a  matter  to 
which  an  appeal  lies. 

It  is  not  necessary  for  us  to  consider  the  further  questions  presented 
by  the  record. 

It  is  ordered  in  each  case  that  the  decree  of  the  District  Court  dis- 
solving the  attachments  be  vacated.  The  appellant  recovers  his  costs 
in  this  court 


In  re  CHARLES  KNOSHER  &   CO. 

WESTERN  DRY  GOODS  CO.  et  aL  v.  BAXTER  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    June  8,  1912.) 

No.  2,050. 

1.  Banbbuptot  (8  4S9*) — Appellate  Pboceedings — Mode  of  Review. 

Where  the  facts  upon  which  an  order  of  a  court  of  bankruptcy  was 
based  are  not  in  controversy,  but  their  legal  import  only,  and  the  order 

•For  other  caset  lee  same  topic  A  {  nttmbbb  In  Dec.  &  Am.  Dlgi.  1907  to  date,  &  Rep'r  Indexea 


Digitized  by 


Googfe 


IN  BE  OHABLES  KNOBHEB  *  00.  137 

Is  one  of  the  regulftr  steps  in  the  bankruptcy  proceedings,  it  is  reviewable 
on  petition  to  revise  in  matter  of  law  nnder  Bankr.  Act  July  1»  1898, 
e  Ml,  i  24b,  30  Stat  553  (U.  S.  Gomp.  St.  1901,  p.  3432). 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Gent  Dig.  i  015;  Dec. 
IMg.  i  439.* 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
0.  G.  A.  9.] 

%  Bankbuftot  (i  269*) — Sale  of  Pbopebty— Pboceedinos  bt  Cbeditob  to 
Set  Aside. 

The  property  of  a  bankrupt  corporation,  consisting  of  a  large  stock  of 
merchandise,  was  sold,  the  sale  confirmed,  the  price  paid,  and  the  pur- 
chaser went  into  possession^  and  sold  a  large  part  of  the  stock  at  retail 
with  other  goods.  Held,  Chat  a  creditor  could  not  maintain  a  petition 
for  a  summary  order  setting  aside  the  sale,  and  requiring  the  purchaser 
to  turn  over  the  remaining  property  and  the  proceeds  of  that  sold,  on 
the  ground  that  through  a  conspiracy  betwete  the  purchaser  and  former 
employes  of  the  bankrupt  the  stock  was  purchased  for  a  grossly  inade- 
quate price,  the  remedy  in  such  case,  if  any,  being  by  a  plenary  suit  by 
the  trustee  for  an  accounting,  and  there  being  no  allegation  of  collusion 
on  his  part  or  that  he  had  been  requested  to  bring  such  a  suit  nor  that 
any  tender  had  been  made  to  the  purchaser  or  was  practicable. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Gent  Dig.  i  370;  Dec. 
Dig.  S  209.*] 

8.  Bankbuftot  (J  368*) — Rjsgeivebs — Gompensation — "Gonduot  Business." 
A  receiver  In  bankruptcy  who  took  possession  of,  advertised,  and  sold 
the  property  of  the  bankrupt,  cod  sis  ting  of  a  stock  of  merchandise,  was 
more  than  a  mere  custodian,  and  entitled  to  compensation  accordingly 
under  Bankr.  Act  July  1,  1898,  i  48d,  as  added  by  Act  June  25,  1910, 
e  412,  i  9,  36  Stet.  840  (U.  S.  Gomp.  St  Supp.  1911,  p.  1502),  but  where 
he  kept  the  store  open  only  during  the  remainder  of  the  day  on  which 
he  took  possession,  while  a  special  sale  then  in  progress  was  .continued 
by  the  employes  of  the  bankrupt  after  which  he  closed  the  store,  and 
sold  the  stock  in  bulk,  he  did  not  "conduct  the  business"  of  the  bank- 
rupt in  such  sense  as  to  entitle  him  to  additional  compensation  under 
subdivision  "e"  of  said  section. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  I  571;    Dec. 
Dig.  i  368.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1415-1417.] 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Northern  Division  of  the  Western  District  of 
Washington,  in  Banlcruptcy. 

In  the  matter  of  Charles  Knosher  &  Co.,  a  corporation,  bankrupt. 
On  petition  of  the  Western  Dry  Goods  Company  and  others  to  re- 
view orders  of  the  District  Court.    Modified  and  affirmed. 

On  the  27th  day  of  February,  1911,  Gharles  Knosher  &  Go.,  a  corporation 
engaged  in  general  merchandise  and  department  store  business  in  the  city  of 
Seattle,  Wash.,  was  adjudged  bankrupt  in  an  involuntary  proceeding  brought 
for  that  purpose  in  the  District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  the  adjudication  being  had  upon  a  petition  alleging 
bankruptcy,  and  an  answer  admitting  the  same.  Thereupon,  and  on  the  same 
day,  Sutcliffe  Baxter,  upon  the  choice  of  the  creditors,  was  appointed  re- 
ceiver by  the  court,  and  qualified  and  took  possession  of  the  property  of  the 
bankmpt  On  March  20th  he  was  elected  trustee  by  the  creditors,  and  con- 
tinued to  act  as  such. 

On  the  27tfa  of  February,  when  the  receiver  took  possession  of  the  estate 
of  the  bankrupt,  consisting  of  goods,  wares,  and  merchandise  held  for  sale, 
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there  was  a  clearance  sale  going  on.  He  allowed  this  sale  to  go  on  until  the 
close  of  business  on  that  day,  then  closed  the  store,  and  at  once  began  to 
take  an  Inventory.  The  inventory  was  begun  on  February  27th,  and  com- 
pleted March  6th.  In  taking  this  inventory  the  receiver  found  that  the  mer- 
chandise was  marked  only  with  the  retail  selling  price,  there  being  northing 
to  show  the  original  cost  price;  that  in  fixing  the  price  no  specific  percentage 
had  been  added  to  cost,  the  merchandise  being  ofi!ered  for  sale  at  a  profit 
ranging  from  25  to  100  per  cent,  so  that  it  was  not  practicable  to  ascertain 
original  cost  by  deducting  a  certain  definite  percentage  to  be  regarded  ad 
profit  from  the  marked  selling  price  of  the  goods. 

After  the  filing  of  the  inventory  and  on  March  9,  1911,  the  referee  in  bank- 
ruptcy appointed  three  appraisers,  who  made  a  formal  but  not  an  actual 
appraisement  of  the  property  shown  in  the  inventory,  and  filed  their  report 
of  the  appraisem^it  on  the  same  day  in  the  office  of  the  referee  of  bank- 
ruptcy. Ther  value  of  the  stock  was  returned  by  the  appraisers  at  $42,214.87. 
Thereafter  the  referee  made  an  order  of  sal6,  and  the  sale  was  set  for 
March  13th  upon  sealed  bi&  Among  the  bids  received  was  one  for  $50,027. 
The  receiver  adjudged  the  bids  insufficient,  and  they  were  rejected,  and 
new  bids  were  called  for  and  opened  on  the  15th.  Among  these  bids  was 
that  of  the  respondent  In  this  case,  John  Anlsfield  Company,  whose  bid  was 
$57,000,  which  was  received  and  accepted,  and  the  stock  of  merchandise  was 
sold  to  him  in  bulk  on  March  16,  1911. 

On  April  20,  1911,  the  Western  Dry  Goods  Company  and  other  creditors  of 
the  bankrupt  filed  their  petition,  and  on  April  26,  1911,  their  amended  peti- 
tion with  the  referee  reciting  the  proceedings  that  had  been  had  in  the  case, 
and  alleging  that  the  employes  of  the  bankrupt  had  fraudulently  conspired 
witii  John  Anlsfield  Company  for  the  purpose  of  deceiving  the  otficers  of  the 
court,  and  had  made  up  an  inventory  of  the  stock  of  goods,  wares,  and  mer- 
chandise belonging  to  the  bankrupt,  which  were  sold  for  an  amount  greatly 
less  than  the  fair  market  wholesale  value  of  said  stock,  and  greatly  less  than 
the  actual  market  value  thereof;  that.  In  pursuance  of  the  conspiracy,  the 
employes  of  the  bankrupt  advised  the  John  Anlsfield  Company  of  the  actual 
value  of  the  stock,  but  concealed  the  information  from  all  others;  that  the 
receiver  and  trustee  accepted  th^  said  false  and  fraudulent  Inventory  as  true, 
and,  upon  the  assumption  that  said  inventory  did  represent  the  true  value  of 
said  stock,  the  said  appraisers  did  return  their  appraisement  into  court; 
that  John  Anlsfield  Company  had  taken  possession  of  said  estate,  and  since 
the  date  thereof  had  been  selling  the  same  at  special  bankrupt  sale,  and,  as 
petitioners  were  Informed  and  believed,  had  realized  the  sum  of  $50,000,  and 
was  threatening  to  sell  the  remainder  of  the  stock  to  an  Innocent  purchaser, 
and  remove  the  same  from  the  Jurisdiction  of  the  court 

The  prayer  of  the  petition  was  that  the  appraisement,  order  of  sale,  and 
confirmation  of  sale  be  set  aside,  and  that  the  Jolm  Anlsfield  Company  be 
required  to  pay  into  the  registry  of  the  court  the  money  theretofore  received 
by  them  out  of  the  estate  of  the  bankrupt,  and  that  the  stock  remaining  on 
hand  and  unsold  be  returned  to  the  possession  of  the  receiver.  The  petition 
also  prayed  for  an  injunction  commanding  the  said  John  Anlsfield  Company, 
their  agents  and  representatives,  from  selling,  removing,  disposing  of,  or  in 
any  way  interfering  with  the  remainder  of  said  stock  of  the  bankrupt  then 
In  their  hands  and  under  their  control.  The  petition  was  supported  by  the 
affidavits  of  Eugene  G.  Anderson,  the  president  and  treasurer  of  the  Western 
Dry  Goods  Company,  and  Ole  A.  Kjos,  one  of  the  appraisers  appointed  by 
the  referee  in  bankruptcy  Both  affidavits  refer  to  conversations  with  two 
employ^  of  the  bankrupt,  Henderson  and  Barr,  in  which  it  was  stated  by 
them  that  the  Inventory  was  reduced  in  the  value  and  quantity  of  the  stock 
and  the  Information  as  to  such  reduction  In  value  and  quantity  conveyed  to 
John  Anlsfield  Company,  so  that  they  might  purchase  the  stock  at  a  grossly 
inadequate  value,  and  thereby  realize  enough  to  pay  their  own  claim  In  full 
and  return  the  balance  to  the  bankrupt 
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To  this  petition  John  Anisfleld  C!ompauy  interposed  the  objection  that  the 
court  had  no  Jurisdiction  to  entertain  the  petition,  because  of  the  facts  ap- 
pearing of  record  in  the  case  showing  the  proceedings  therein.  This  petition 
came  on  to  be  heard  before  the  referee  in  banlcruptcy,  together  with  objec- 
tions made  thereto.  The  objections  were  sustained,  and  the  prayer  of  the 
petition  denied  and  the  petition  dismissed. 

A  petition  for  review  was  taken  to  the  District  Ck>urt  upon  the  return  of 
the  referee  showing  tliat  the  objection  to  Jurisdiction  had  been  sustained  by 
the  referee  for  two  reasons:  First.  That  there  was  no  allegation  in  the  orig- 
inal or  amended  petition  of  any  improper  conduct  on  the  part  of  the  trustee 
of  the  estate,  or  of  his  attorneys.  Second.  That  it  was  not  alleged  that  there 
had  been  any  demand  made  upon  said  trustee  or  liis  attorneys  by  the  peti- 
tioning creditors  that  said  trustee  should  proceed  against  the  said  John  Anis- 
fleld Company  to  obtain  the  relief  sought  by  said  petitions,  or  any  other  re- 
lief, in  the  Interests  of  all  the  creditors.  Without  passing  upon  the  question 
of  Jurisdiction,  the  District  Court  proceeded  to  consider  the  petition  upon  its 
merits  upon  a  hearing  upon  affidavits,  and  upon  such  hearing  the  court 
denied  the  petition. 

On  March  20th,  the  receiver  having  filed  a  report  of  -his  proceedings,  an  or- 
der was  entered  approving  his  report,  and  making  an  allowance  to  the  re- 
ceiver of  $2,600  with  a  like  sum  of  $2,500  to  his  attorneys.  It  later  appearing 
that  this  allowance  to  the  receiver  and  his  attorneys  had  been  made  without 
notice  to  the  creditors,  an  order  was  made  requiring  the  receiver  to  make 
application  for  his  allowance  and  give  notice  of  such  application,  which  was 
done.  On  July  10,  1911,  the  matter  was  submitted  to  the  court  for  its  deter- 
mination, and  as  a  basis  for  this  determination  it  was  stipulated  by  the  par- 
ties to  the  proceedings  that  the  total  amount  of  cash  actually  disbursed  by 
Baxter  as  receiver  was  $61,312.87,  and  the  total  amount  of  cash  received  by 
him  as  trustee,  and  then  being  disbursed  was  $54,49t>,  and  that  said  cash 
amounts  were  the  sums  to  be  considered  by  the  court  in  determining  the  mat- 
ter of  the  compensation  of  the  receiver  and  trustee,  and  the  attorneys  of  the 
receiver  and  trustee.  Thereafter,  on  September  23,  1911,  the  court  deter- 
mined that  Baxter  as  receiver  had  conducted  the  business  of  the  bankrupt, 
and  was  entitled  to  compensation  as  receiver  on  the  sum  of  $61,312.87  for  the 
performance  of  Ills  ordinary  duties  as  such  receiver  at  the  rate  prescribed  in 
section  48d  of  the  Bankruptcy  Act,  and  that  he  was  entitled  to  extra  com- 
pensation at  the  same  rate  under  section  48e  on  said  sum,  $61,312.87,  for  con- 
ducting the  business  of  the  bankrupt  as  receiver,  and  that  Baxter  was  en- 
titled to  compensation  on  said  sum  of  $54,496  for  his  services  as  trustee  of 
said  estate  up  to  the  date  of  the  final  submission  of  the  matter  at  the  rate 
prescribed  in  section  48a  of  the  Bankruptcy  Act,  and  that  the  attorneys  of 
the  receiver  and  trustee  were  entitled  to  an  equal  amount  for  their  services 
up  to  the  date  of  the  submission  of  the  matter  to  the  court. 

Thereupon  the  court  made  an  order  allowing  the  receiver  and  trustee 
$2,201.20,  and  allowing  a  like  sum  of  $2,201.20  to  the  attorneys  for  such  re- 
ceiver and  trustee  in  full  of  all  services  rendered  up  to  the  date  of  the  final 
submission  of  the  matter  to  the  court. 

The  questions  involved  in  these  proceedings  are  brought  here  by  petition 
for  review  under  section  24b  of  the  Bankruptcy  Act 

Nelson  R.  Anderson  and  Hughes,  McMicken,  Dovell  &  Ramsey, 
all  of  Seattle,  Wash.,  for  petitioners. 

Harold  Preston  and  O.  B.  Thorgrimsoh,  both  of  Seattle,  Wash., 
for  respondent  John  Anisfield  Co. 

Leopold  M.  Stern,  Walter  A.  McClure,  and  McClure  &  McClurc, 
all  of  Seattle,  Wash ,  for  all  other  respondents. 

Before  GILBERT.  ROSS,  and  MORROW,  Circuit  Judges. 
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V 

MORROW,  Circuit  Judge  (after  statii^  the  facts  as  aliove).  [1] 
The  respondents  (not  including  John  Anisfield  Company)  have  filed 
their  motion  to  dismiss  the  petition  on  the  ground  that  the  questions 
are  reviewable  only  by  appeal,  and  because  the  determination  of  this 
case  involves  a  consideration  of  evidence  and  a  determination  of  dis- 
puted questions  of  fact. 

Section  24b  of  the  Bankruptcy  Act  provides  as  follows: 

**The  several  Circuit  Courts  of  Appeal  shall  have  jurisdiction  in  equity,  ei- 
ther interlocutory  or  final,  to  superintend  and  revise  in  matter  of  law  the 
proceedings  of  the  several  inferior  courts  of  bankruptcy  within  their  Juris- 
diction. Such  power  shaU  be  exercised  on  due  notiee  and  petition  by  any 
party  aggrieved." 

The  effect  of  bringing  the  proceedings  of  the  District  Court  to  this 
court  for  revision  under  this  section  is  to  limit  the  review  to  mattes 
of  law.  Where  facts  are  to  be  reviewed  the  proceedings  must  be 
brought  here  by  appeal  or  writ  of  error.  The  facts  recited  in  these 
proceedings  and  material  to  the  question  at  issue  do  not  appear  to  be 
in  doubt,  or,  at  most,  they  are  not  a  subject  of  controversy  upon  this 
petition  for  review.  The  only  controversy  is  as  to  their  legal  import 
in  the  bankruptcy  proceedings.  Such  questions  may  be  reviewed  upon 
a  petition  for  revision.  In  re  Lee,  182  Fed.  579,  105  C.  C.  A.  117; 
In  re  Frank,  182  Fed.  794,  105  C.  C.  A.  226;  Coder,  Trustee,  v.  Arts, 
213  U.  S.  223,  29  Sup.  Ct.  436,  53  L.  Ed.  772,  16  Ann.  Cas.  1008. 

In  Schuler  v.  Hassinger,  177  Fed.  119,  100  C.  C.  A.  539,  the  Cir- 
cuit Court  of  Appeals  for  the  Fifth  Circuit  had  before  it  appeals  and 
petitions  for  revision  involving,  among  other  questions,  the  objection 
that  the  property  of  the  bankrupt  had  been  sold  for  a  grossly"  inade- 
quate sum,  and  the  objection  that  the  sale  was  collusive,  and  was 
absolutely  unfair,  illegal,  and  void.  •  The  appeals  were  dismissed,  and 
the  questions  reviewed  upon  the  petition  for  revision.  The  same  con- 
struction of  the  statute  applied  in  that  case  sanctions  the  review  of 
the  questions  presented  by  the  petition  for  revision  in  this  case.  The 
motion  for  the  dismissal  of  the  petition  is  therefore  denied. 

[2]  The  first  question  to  be  considered  upon  this  review  of  the 
proceedings  is  the  sufficiency  of  the  amended  petition  filed  with  the 
referee  in  bankruptcy  by  the  Western  Dry  Goods  Company,  and  other 
creditors,  praying  that  the  appraisement,  order  of  sale,  and  sale  of 
the  stock  of  goods  of  the  bankrupt  estate  be  set  aside,  and  that  John 
Anisfield  Company  be  required  to  pay  into  the  registry  of  the  court 
the  money  received  by  them  out  of  the  estate  of  the  bankrupt,  and 
that  the  stock  remaining  on  hand  and  unsold  be  returned  to  the  pos- 
session of  the  receiver.  The  objection  to  this  petition  was  in  the 
nature  of  a  demurrer,  raising  the  question  as  to  its  sufficiency.  No 
improper  conduct  is  charged  in  the  petition  against  Baxter,  the  re- 
ceiver, or  against  Baxter,  afterwards  the  trustee,  or  against  his  at- 
torneys. It  is  not  alleged  that  demand  was  ever  made  by  the  com- 
plaining creditors  upon  the  trustee  to  recover  the  property  of  the 
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bankrupt  estate,  or  its  value  from  John  Anisfield  Company.  It  ap- 
pears that  at  the  time  the  amended  petition  was  filed  the  sale  of  the 
bankrupt  property  had  been  made  by  the  bankruptcy  court,  and  the 
sale  had  been  confirmed;  that  the  purchaser  had  gone  into  posses- 
sion of  the  property,  had  disposed  of  about  one-half  of  the  stock  pur- 
chased, together  with  new  stock  mixed  with  the  bankrupt  stock ;  that 
the  purchase  price  had  been  paid,  and  about  one-half  of  the  purchase 
money  had  been  distributed  by  -the  trustee  to  the  creditors  as  divi- 
dends, and  for  the  expenses  of  administration;  that  no  tender  had 
been  made  to  the  purchaser  of  the  purchase  price,  and  no  tender  ap- 
pears to  have  been  practicable  under  the  circumstances,  and  no  surety 
or  indemnity  had  been  offered  the  purchaser.  It  is  clear  that,  if  the 
creditors  of  the  bankrupt  were  entitled  to  any  relief  by  reason  of  the 
alleged  inadequacy  of  the  price  received  for  the  stock  of  goods,  it  was 
not  by  summary  proceedings,  but  should  have  been  obtained  through 
the  trustee  in  an  action  against  John  Anisfield  Company  for  an  ac- 
counting, and  if  the  trustee  and  his  attorneys  were  hostile  to  the  pro- 
ceeding, as  intimated,  but  not  established,  he  could  have  been  required 
by  order  of  the  bankruptcy  court  to  permit  the  use  of  his  name  in 
such  an  action  with  new  attorneys,  or,  failing  in  that,  the  trustee  could 
have  been  removed  and  a  new  trustee  appointed  with  new  attorneys 
instructed  to  proceed  by  proper  action  to  determine  the  rights  of  the 
bankrupt  estate  in  a  plenary  action.  We  think  the  petition  and 
amended  petition  were  insufficient  and  properly  dismissed  by  the  ref- 
eree. 

[3]  It  IS  next  objected  that  the  allowance  of  compensation  to  the 
receiver  and  trustee  and  to  his  attorneys  were  in  excess  of  the  com- 
pensation provided  by  the  statute.  Section  48a  of  the  Bankruptcy 
Act,  as  amended  by  Act  June  25,  1910  (36  Stat.  838,  840),  provides: 

"Sec.  48.  Compensation  of  trustees,  receivers  and  marshals. 

'*(a)  Trustees  shall  receive  for  their  services,  payable  after  they  are  ren- 
dered, a  fee  of  five  dollars  deposited  with  the  clerk  at  the  time  the  petition 
is  filed  In  each  case,  *  *  *  as  may  be  allowed  by  the  courts,  not  to  ex- 
ceed six  per  centum  on  the  first  five  hundred  dollars  or  less,  four  per  centum 
on  moneys  in  excess  of  five  hundred  dollars  and  less  than  fifteen  hundred 
dollars,  two  per  centum  on  moneys  in  excess  of  fifteen  hundred  dollars  and 
less  than  ten  thousand  dollars.    «    •    • 

*'(d)  Receivers  or  marshals  appointed  pursuant  to  section  two,  subdivision 
three,  of  this  act  shall  receive  for  their  services,  payable  after  they  are  ren- 
dered, compensations  by  way  of  conunlssions  upon  the  moneys  disbursed  or 
turned  over  to  any  person,  *  *  *  as  the  court  may  allow,  not  to  exceed 
six  per  centum  on  the  firat  five  hundred  dollars  or  less,  four  per  centum  on 
moneys  in  excess  of  five  hundred  dollars  and  less  than  one  thousand  five  hun- 
dred dollars,  two  per  centum  on  moneys  in  excess  of  one  thousand  five  hun- 
dred dollars  and  less  than  ten  thousand  dollars:  Provided  «  «  •  that 
when  the  receiver  or  marshal  acts  as  a  mere  custodian  and  does  not  carry 
on  the  business  of  the  bankrupt  as  provided  In  clause  five  of  section  two  of 
this  act  he  shall  not  receive  or  be  allowed  in  any  form  or  guise  more  than  two 
per  centum  on  the  first  thousand  dollars  or  less,  and  one-half  of  one  per  cen- 
torn  on  all  above  one  thousand  dollars  on  moneys  disbursed  by  him.    «    •    « 

"(e)  Where  the  business  is  conducted  by  trustees,  marshals,  or  receivers, 
as  provided  in  dause  five  of  section  two  of  this  act,  the  court  may  allow  such 
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officers  additional  compensation  for  such  services  by  way  of  commissions 
upon  the  moneys  disbursed  or  turned  over  to  any  i)erson,  •  •  •  8uch 
commissions  not  to  exceed  six  per  centum  on  the  first  five  hundred  dollars  or 
less,  four  per  centum  on  moneys  In  excess  of  five  hundred  dollars  and  less 
than  one  thousand  five  hundred  dollars,  two  per  centum  on  moneys  in  excess 
of  one  thousand  five  hundred  dollars  and  less  than  ten  thousand  dollars,  and 
one  per  centum  on  moneys  In  excess  of  ten  thousand  dollars." 

Under  this  statute  the  court  allowed  the  receiver  under  section  48d 
on  the  stipulated  amount  disbursed  by  him  from  February  27th  to 
March  20th,  namely,  on  $61,312.87,  the  following  amounts: 

Deposit    $    5'00 

$600  at  6  per  cent 30  00 

$1,000  at  4  per  cent 40  00 

$8,500  at  2  per  cent 170  00 

$51,312.87  at  1  per  cent 513  12 

Making  a  total  of $758  12 

The  court  also  allowed  the  receiver  under  section  48e  an  additional 
compensation  for  conducting  the  business  on  the  percentages,  as  above 
(excluding  deposit  of  $5)  the  sum  of  $753.12,  making  a  total  of 
«1,S11.24. 

The  court  also  allowed  the  trustee  imder  section  48a  on  the  stipulat- 
ed amount  of  cash  received,  and  the  amount  then  being  disbursed  by 
him,  from  March  20th  to  date  of  final  submission,  namely,  $54,496, 
as  follows: 

Deposit    ." $     5  00 

$500  at  6  per  cent 30  00 

$1,000  at  4  per  cent 40  00 

$8,500  at  2  per  cent 170  00 

$44,496  at  1  per  cent 444  96 

Making  a  total  of $  6S9  96 

Total  compensation  for  receiver $1,511  24 

Total  compensation  for  trustee 689  96 

Total  amount  allowed  receiver  and  trustee $2,201  20 

The  court  also  allowed  the  attorneys  for  the  receiver  and  trustee 
as  part  of  the  cost  and  expense  of  administration  a  like  amount,  name- 
ly, $2,201.20. 

The  objection  urged  against  these  allowances  is  that  the  evidence 
does  not  support  the  conclusions  reached  as  to  the  legal  compensation 
to  which  the  receiver  and  trustee  and  his  attorneys  were  entitled  un- 
der the  law.  There  is  no  question  as  to  the  service  rendered  by  the 
receiver.  The  question  is  as  to  the  compensation  which  the  receiver 
was  entitled  to  receive  for  the  service  rendered.  In  the  receiver's  re- 
port to  the  court,  dated  March  20,  1911,  as  to  his  administration  of 
the  estate,  he  stated,  among  other  things: 

"The  alleged  bankrupt  turned  over  the  premises  to  me,  and  gave  me  com- 
plete charge  thereof.    I  found  that  the  bankrupt  was  a  corporation  engaged 
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in  the  operation,  of  a  department  store  at  the  time  I  took  possession  of  said 
premises.  The  store  was  fflled  with  customers  who  were  attending  a  sale 
which  had  previously  been  extensively  advertised.  I  thought  it  advisable  to 
permit  the  business  to  remain  open  and  the  sale,  to  go  on  for  the  balance  of 
the  day,  and  accordingly  permitted  the  said  store  to  remain  open.  During 
the  day  I  consulted  with  numerous  creditors  and  representatives  as  to  the 
advisability  of  continuing  the  business  at  retail,  and,  after  such  consultation, 
it  was  agreed  by  all  parties,  and  it  was  also  my  own  judgment,  that  It  would 
be  best  to  close  the  store  at  the  conclusion  of  the  day's  business,  and  proceed 
at  once  to  take  an  inventory  of  all  the  property." 

In  Mr.  Baxter's  affidavit,  filed  in  the  District  Court  on  June  19, 
1911,  he  sets  forth  the  same  facts  as  to  the  closing  of  the  store  on 
the  day  of  his  appointment  as  receiver.  It  does  not  appear  from  this 
report  that  the  receiver  conducted  the  business  of  the  bankrupt  even 
for  the  part  of  one  day.  What  he  did!  was  to  permit  the  employes  of 
the  bankrupt  concern. to  go  on  with  the  business  during  the  remainder 
of  that  day.  The  store  was  then  closed,  and  was  not  again  opened, 
except  to  deliver  the  stock  in  bulk  to  John  Anisfield  Company.  Clause 
5  of  section  2  of  the  Bankruptcy  Act  provides  that  the  courts  of  bank- 
ruptcy are  invested  with  jurisdiction  to  "authorize  the  business  of 
bankrupts  to  be  conducted!  for  limited  periods  by  receivers,  the  mar- 
shals or  trustees,  if  necessary  in  the  best  interests  of  the  estates  and 
allow  such  officers  additional  compensation  for  such  services  as  provid- 
ed in  section  forty-eight  of  this  act."  We  do  not  think  that  the  con- 
tinuing of  the  business  of  the  bankrupt  by  his  employes  for  the  re- 
mainder of  one  day  constituted  the  carrying  on  of  the  business  by  the 
receiver  within  the  meaning  of  the  statute.  On  the  other  hand,  we 
think  the  receiver  was  something  more  than  a  custodian,  and  that  he 
was  entitled  to  compensation  as  receiver  under  section  48d.  We  shall, 
therefore,  disallow  the  additional  compensation  to  the  receiver  of 
$753.12  for  conducting  the  business  of  the  bankrupt.  Deducting  this 
amount  from  the  amount  allowed,  $2,201.20,  the  allowance  for  the 
receiver  and  trustee  will  then  be  $1,448.08. 

The  petitioners  contendl  that  no  allowance  should  be  made  to  the 
attorneys  employed  by  the  receiver  and  trustee  for  the  bankrupt  estate 
for  the  reason  that  no  showing  is  made  as  to  the  value  of  their  serv- 
ices. The  employment  of  attorneys  for  a  bankrupt  estate  is  largely 
a  matter  of  discretion  in  the  court,  and  the  value  of  the  services  is 
a  matter  generally  known  to  the  court.  The  showing  made  in  opposi- 
tion to  the  allowance  would  call  upon  this  court  to  consider  and  de- 
termine facts  which  as  we  have  stated  we  cannot  do  on  this  petition 
for  revision.  We  are  limited  to  questions  of  law.  The  court  appears, 
however,  to  have  been  of  the  opinion  that  the  attorneys  for  the  re- 
ceiver and  trustee  were  entitled  to  receive  the  same  compensation  as 
the  receiver  and  trustee.  Treating  that  as  a  finding  of  fact,  it  fol- 
lows that  the  attorneys  are  entitled  to  receive  for  their  services  a  sum 
the  equivalent  of  the  sum  allowed!  the  receiver  and  trustee,  to  wit,  the 
sum  here  allowed  of  $1,448.08  in  full  for  their  services  for  the  en- 
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tire  period  from  the  appointment  of  the  reqeiver  up  to  the  period  of 
the  submission  of  their  claim  to  the  court. 

The  orders  of  the  District  Court  will  be  modified  as  indicated,  and, 
as  thus  modified,  will  be  affirmed.. 


UNITED  STATES  r.  RAMSEY. 

(Circuit  Gourt  of  Appeals,  Eighth  Circuit    May  27,  1912.) 

No.  8.606. 

!•  Oabbiers  (S  4*)— "Common  Cabbieb." 

A  "common  carrier"  is  one  who,  by  virtue  of  his  business  or  calling, 
undertakes  for  compensation  to  transport  pecsonAl  property  from  one 
place  to  another,  either  by  land  or  water,  and  deliver  the  same,  for  all 
such  as  may  choose  to  employ  him;  and  every  one  who  undertakes  to 
carry  and  deliver  for  compensation  the  goods  of  all  persons  indifferently 
Is,  as  to  liability,  to  be  deemed  a  ''common  carrier." 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  ii  1,  462-478; 
Dec.  Dig.  S  4.* 

For  other  definitions,  see  Words  and  Phrases,  voL  2,  pp.  1813-1319; 
vol.  8,  p.  7607.] 
2.  Cabbiebs  (I  4*) — Rbceiveb  as  Commou  Cabbieb — Houbs  of  Labob  Law. 

Hours  of  Labor  Law  (Act  March  4,  1907,  c.  2939,  34  Stat  1416  [U.  S. 
Comp.  St  Supp.  1911,  p^  1321])  {  2,  makes  it  unlawful  for  any  common 
carrier  to  require  or  permit  any  employ^  subject  to  the  act  to  be  or  remain 
on  duty  within  a  longer  period  than  16  consecutive  hours,  and  whenever 
any  such  employ^  shall  have  been  continuously  on  duty  for  16  hours  he 
shall  be  relieved,  and  not  required  or  permitted  to  go  on  duty  until  he  has 
at  least  10  consecutive  hours  off  duty,  etc.  Section  3  declares  that  any 
such  common  carrier,  requiring  or  permitting  any  employ^  to  go,  be,  or 
remain  on  duty  in  violation  of  section  2,  shall  be  liable  to  a  fine  not  to 
exceed  $500  for  each  and  every  violation.  Held,  that  a  receiver  of  an 
Interstate  railroad,  operating  the  same  under  a  federal  court  decree,  is 
a  common  carrier  within  such  act,  though  he  is  not  personally  liable, 
and  the  payment  of  any  Judgment  obtained  for  violating  the  statute  is 
subject  to  the  order  of  the  court  appointing  the  receiver  in  th6  exercise 
of  its  equitable  powers. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  ii  1*  462-478; 
Dec.  Dig.  i  4.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma. 

Action  by  the  United  States  against  Asa  E.  Ramsey,  as  receiver  of 
the  Oklahoma  Central  Railway  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed  and  remanded,  with  directions. 

John  B.  Meserve,  Asst.  U.  S.  Atty.  (William  J.  Gregg,  U.  S.  Atty., 
on  the  brief),  for  the  United  States. 
Dorset  Carter,  for  defendant  in  error. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  andl  WM.  H. 
MUNGER,  District  Judge. 

*For  other  cases  see  same  topic  ft  8  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


UNITED  STATES  Y.  BAMSET  145 

WM.  H.  MUNGER,  District  Judge.  The  United  States  brought  an 
action  in  the  District  Court  for  the  Eastern  District  of  Okldioma 
against  the  defendant,  as  receiver  of  the  Oklahoma  Central  Railway 
Company,  alleging  that  the  defendant,  Asa  £.  Ramsey,  was,  in  June, 
1908,  duly  appointed  by  the  United  States  Circuit  Court  for  the  East- 
em  District  of  Oklahoma  receiver  for  the  Oklahoma  Central  Railway 
Company,  and  duly  qualified  and  entered  upon  his  duties  as  such  re- 
ceiver; that  the  defendant,  as  such  receiver,  was  a  common  carrier, 
engaged  in  interstate  commerce  by  railroad  in  the  state  of  Oklahoma  ; 
that  in  violation  of  an  act  of  Congress,  known  as  "An  act  to  promote 
the  safety  of  employes  and  travelers  upon  railroads  by  limiting  the 
hours  of  service  of  employes  thereon"  (34  Stat,  at  L.  1415),  said  de- 
fendant, beginning  at  the  hour  of  4  o'clock  a.  m.,  on  April  1,  1910, 
upon  its  line  of  road  at  and  between  the  stations  of  Ada,  in  the  state 
of  Oklahoma,  and  Chickasha  in  said  state,  required  and«  permitted  its 
certain  conductor  and  employe,  to  wit,  N.  L.  Clift,  to  be  and  remain 
on  diuty  as  such  for  a  longer  periQjd  than  16  consecutive  hours,  to  wit, 
from  said  hour  of  4  o'clock  a.  m.  of  the  said  day  to  the  hour  of  10:40 
o'clock  p.  m.  on  said  date,  and  that  said  employe,  while  required  and 
permitted  to  be  and  remain  on  duty  as  aforesaid,  was  engaged  in  and 
connected  with  the  movement  of  said  defendant's  trains,  moving  be- 
tween the  aforesaid  stations,  drawn  by  its  own  locomotive  engines, 
said  train  being  then  and  there  engaged  in  the  movement  of  interstate 
traffic ;  that  by  reason  of  the  violation  of  said  act  of  Congress  said  de- 
fendant is  liable  to  plaintiff  in  the  sum  of  $500.  The  petition  con- 
tained 26  other  alleged  causes  of  action  of  a  similar  nature  and  char- 
acter, and  prayed  for  payment  in  the  sum  of  $13,500  and  costs.  To 
the  petition  the  defendant,  as  receiver,  filed  a  general  demurrer,  which 
was  sustained  by  the  court."  Plaintiff  electing  to  stand  upon  saidi  peti- 
tion, the  cause  was  by  the  court  dismissed,  and  the  United  States  brings 
the  case  here  for  review,  assigning  as  error  the  ruling  of  the  court  in 
sustaining  said  demurrer  and  dismissing,  the  action. 

So  much  of  section  2,  of  the  act  of  Congress  above  referred  to,  as 
is  applicable  to  this  case,  reads  as  follows : 

**That  It  BliaU  be  unlawful  for  any  common  carrier,  its  officers  or  agents, 
subject  to  this  act  to  require  or  permit  any  employ^  subject  to  this  act  to  be 
or  remain  on  duty  for  a  longer  period  than  sixteen  consecutive  hours,  and 
whenever  any  such  employ^  of  such  common  carrier  shall  have  been  continu- 
ously on  duty  for  sixteen  hoinrs  he  shall  be  relieved  and  not  required  or  per- 
mitted again  to  go  on  duty  until  he  has  had  at  least  ten  consecutive  hours 
off  duty ;  and  no  such  employ^  who  has  been  on  duty  sixteen  hours  In  the 
aggregate  in  any  tw^ty-four  hour  period  shall  be  required  or  permitted  to 
continue  or  again  go  on  duty  without  having  had  at  least  eight  consecutive 
hours  off  duty." 

In  section  3  it  is  provided: 

'That  any  such  common  carrier,  or  any  officer  or  agent  thereof,  requiring 
or  permitting  any  employ^  to  go,  be,  or  remain  on  duty  in  violation  of  the 
second  section  hereof,  shaU  be  liable  to  a  penalty  of  not  to  exceed  five  hun- 
dred dollars  for  each  and  every  violation,  to  be  recovered  in  a  suit  or  suits 
to  be  brought  by  the  United  States  district  attorney  in  the  District  €k>urt  of 
the  United  States  having  jurisdiction  in  the  locality  where  such  violation 
shall  have  been  committed." 
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[1]  A  Single  question  is  presented  to  this  court,  to  wit:  Are  these 
provisions  of  the  statute  applicable,  and  to  be  applied,  to  receivers 
operating  a  railway  company  engaged  in  interstate  commerce?  An 
answer  to  this  involves  the  question :  Is  the  receiver  of  a  railway  com- 
pany, in  the  operation  of  the  same,  a  common  carrier  ? 

"A  common  or  public  carrier  Is  one  who,  by  virtue  of  his  business  or  call- 
ing, undertakes,  for  compensation,  to  transport  personal  property  from  one 
place  to  another,  either  by  land  or  water,  and  deliver  the  same,  for  all  such 
as  may  choose  to  employ  him ;  and  every  one  who  undertakes  to  carry  and 
deliver,  for  compensation,  the  goods  of  all  persons  indifferently,  is,  as  to  lia- 
bility, to  be  deemed  a  common  carrier."    Moore  on  Carriers,  p.  18. 

In  the  case  of  Propeller  Niagara  v.  Cordes,  21  How.  7-22  (16  L. 
Ed  41)  it  is  said: 

*'A  common  carrier  is  one  who  undertakes  for  hire  to  transport  the  goods 
of  those  who  may  choose  to  employ  him  from  place  to  place." 

In  Beers  v:  Wabash,  St.  Louis  &  Pac.  R.  Co.  (C.  C.)  34  Fed.  244- 
247,  Gresham,  Judge,  said: 

"Although  the  property  of  the  Wabash  Company  Is  In  the  custody  of  the 
court,  it  is  operated  by  the  receiver  as  a  common  carrier,  his  acts  and  duties 
are  those  of  a  carrier,  and  he  is  bound  to  afford  to  all  railroad  companies, 
whose  lines  connect  with  his,  equal  facilities  for  i;he  exchange  of  traffic." 

"It  has  been  repeatedly  held  that,  in  the  operation  and  management  of 
railroads  by  receivers  In  chancery,  they  sustain  to  persons  dealing  with  them 
the  character  of  common  carriers."    Alderson  on  Receivers,  §  298. 

"Receivers  of  railroads  are  also  liable  in  their  official  capacity  to  the  same 
extent  as  the  corporations  whose  road  they  are  operating  for  damages  aris- 
ing from  the  negligence  of  themselves  or  their  servants,  or  from  delay,  dam- 
age, etc.,  to  freight  committed  to  their  care  for  transportation,  in  other 
words,  they  are  accountable  as  common  carriers  of  goods.*'  Beach  on  Re- 
ceivers, §  724. 

"The  fact  that  they  were  acting  as  receivers  under  appointment  from  a 
court  of  chancery  cannot  be  recognized  as  a  defense  to  a  suit  at  law  for 
breach  of  any  obligation  or  duty  voluntarily  assumed  by  them  in  conducting 
their  business  as  such  receivers,  and  their  assumption  of  the  duties  and  re- 
sponsibilities of  common  carriers  is  not  regarded  as  incompatible  with  any 
duty  or  responsibility  imposed  upon  them  as  receivers."  High  on  Receivers 
(4th  Ed.)  §  398. 

[2]  Congress,  in  passing  the  act  in  question,  must  have  intended  to 
use  the  term  "common  carrier"  in  the  usual  and  ordinary  acceptation 
of  the  term,  to  wit,  as  one  engaged  in  the  business  of  carrying  persons 
and  property  from  one  place  to  another,  for  compensation,  for  all 
who  should  apply  to  have  their  goods  transported  or  to  be  trans- 
ported in  person.  The  mere  fact  that  the  statute  in  question  is  a  penal 
one  does  not  require  that  the  words  "common  carrier"  should  receive 
a  restricted  interpretation.  The  court,  in  Johnson  v.  Southern  Pac. 
Co.,  196  U.  S.  1-17,  25  Sup.  Ct.  158,  161  (49  L.  Ed.  363),  construing 
what  is  commonly  known  as  the  "Safety  Ap()liance  Act,"  said : 

**Th€  primary  object  of  the  act  was  to  promote  the  public  welfare  by  secur- 
ing the  safety  of  employes  and  travelers,  and  it  was  in  that  aspect  remedial, 
while  for  violations  a  penalty  of  $100,  recoverable  in  a  civil  action,  was  pro- 
vided for,  and  in  that  aspect  it  was  penal.  But  the  design  to  give  relief  was 
more  dominant  than  to  inflict  punishment,  and  the  act  might  well  be  held 
to  fall  within  the  rule  applicable  to  statutes  to  prevent  fraud  upon  the  rev-* 
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enue  and  for  the  collection  of  customs;  that  rule  not  requiring  absolute 
strictness  of  construction.  Taylor  v.  United  States,  3  How.  197  [11  L.  Ed. 
559] ;  United  States  v.  Stowell,  133  U.  S.  1,  12  [10  Sup.  Ct.  244,  33  L.  Ed. 
555],  and  cases  cited.  And  see  Farmers'  &  Merchants'  National  Bank  v. 
Dearing,  91  U.  «.  29,  36  [23  L.  Ed.  196] ;   Gray  v.  Bennett,  3  Mete.  (Mass.)  522. 

"Moreover,  It  la  settled  that,  ^though  penal  laws  are  to  be  construed  strict- 
ly, yet  the  intention  of  the  Legislature  must  govern  in  the  construction  of 
penal  as  well  as  other  statutes ;  and  they  are  not  to  be  construed  so  strictly 
as  to  defeat  the  obvious  intention  of  the  Legislature.'  United  States  v.  Lach- 
er.  134  U.  S.  624  [10  3up.  Ct  625,  33  L.  Ed.  1080].  In  that  case  we  cited  and 
quoted  from  United  States  v.  Winn,  3  Sumn.  209  [Fed.  Cas.  No.  16,740],  in 
which  Mr.  Justice  Story,  referring  to  the  rule  that  penal  statutes  are  to  be 
construed  strictly,  said: 

"  *I  agree  to  that  rule  in  its  true  and  sober  sense ;  and  that  is  that  penal 
statutes  are  not  to  be  enlarged  by  implication,  or  extended  to  cases  not  ob- 
viously within  their  words  and  purport  But  where  the  words  are  general, 
and  include  various  classes  of  persons,  I  know  of  no  authority  which  would 
Justify  the  court  in  restricting  them  to  one  class,  or  in  giving  them  the  nar- 
rowest interpretation,  where  the  mischief  to  be  redressed  by  the  statute  is 
equally  applicable  to  all  of  them.  And  where  a  word  is  used  in  a  statute, 
which  has  various  Imown  significations,  I  know  of  no  rule,  that  requires  the 
court  to  adopt  one  in  preference  to  another,  simply  because  it  is  more  re- 
strained, if  the  objects  of  the  statute  equally  apply  to  the  largest -and  broad- 
est sense  of  the  word.  In  short,  it  appears  to  me  that  the  proper  course  in 
all  these  cases  is  to  search  out  and  follow  the  truejntent  of  the  Legislature, 
and  to  adopt  that  sense  of  the  words  which  harmonizes  best  with  the  context, 
and  promotes  in  the  fullest  manner  the  apparent  policy  and  objects  of  the 
Legislature/  " 

Defendants  rely  chiefly  upon  the  case  of  "XJnitedl  States  v.  Harris, 
177  U.  S.  305,  20  Sup.  Ct.  609,  44  L.  Ed.  780.  That  case  simply 
held  that  a  receiver  of  a  railroad  was  not  within  the  letter"  or  spirit  of 
the  provisions  of  the  act  of  March  3,  1873  (Rev.  St.  §§  4386-4388 
[U.  S.  Comp.  St.  1901,  pp.  2995,  2996]),  as  follows: 

"Sec.  4386.  No  railroad  company  within  the  United  States  whose  road 
forms  any  part  of  a  line  of  road  over  which  cattle,  sfieep,  swine,  or  other 
animals  are  conveyed  from  one  state  to  another,  or  the  owners  or  masters 
of  steam,  sailing,  or  other  vessels  carrying  or  transporting  cattle,  sheep, 
swtne,  or  other  animals  from  one  state  to  another,  shall  confine  the  same  in 
cars,  boats,  or  vessels  of  any  description,  for  a  longer  period  than  twenty-eight 
consecutive  hours,  without  unloading  the  same  for  rest,  water,  and  feeding, 
for  a  period  of  at  least  five  consecutive  hours.    ♦    ♦    ♦ 

**Sec.  4388.  Any  company,  owner,  or  custodian  of  such  animals  who  know- 
ingly and  willingly  fails  to  comply  with  the  provisions  of  the  two  preceding 
sections,  shall,  for  every  such  failure,  be  liable  for  and  forfeit  and  pay  a 
penalty  of  not  less  than  one  hundred  nor  more  than  five  hundred  dollars. 
•    •    •»» 

The  court  in  that  case  simply  decided  that  a  receiver  did  not  come 
within  the  designation  "any  company."    The  court  said : 

"It  must  be  admitted  that,  in  order  to  hold  the  receivers,  they  must  be  re- 
garded as  included  in  the  word  'company.'  Only  by  a  strained  and  artificial 
construction,  based  Chiefly  upon  a  consideration  of  the  mischief  which  the 
Legislature  sought  to  remedy,  can  receivers  be  brought  within  the  terms  of 
the  law.  ♦  ♦  •  It  does  not,  therefore,  follow  that  the  statute  in  question 
would  be  without  operation  where  railroads  are  in  the  hands  of  receivers. 
The  owners  and  custodians  of  the  stock  would  still  remain  subject  to  the 
punishment  prescribed." 
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In  referring  to  sections  2  and  3  of  the  act  of  Congress  of  August 
13,  1888  (25  Stat.  436,  c.  866  [U.  S.  Comp.  St.  1901,  p.  582]),  the 
court  said : 

"It  may  be  conceded  that  it  was  the  intention  of  Congress  to  subject  re- 
ceivers of  railroad  companies,  appointed  such  by  courts  of  the  United  States, 
to  Jthe  valid  laws  and  regulations  of  the  states  and  of  the  United  States, 
whose  object  is  to  promote  the  safely,  comfort,  and  convenience  of  the  trav- 
eling public.  But  we  are  not  now  concerned  with  the  general  intention  of 
Congress,  but  with  its  special  intention,  manifested  in  the  enactments  under 
which  this  suit  was  brought" 

The  constitutionality  of  the  act  under  consideration,  which  we  are 
called  upon  to  construe,  was  considered  in  Bait.  &  Ohio  R.  R.  v.  Int. 
Com.  Com'n,  221  U.  S.  612-618,  31  Sup.  Ct.  621,  625  (55  L.  Ed.  878), 
and  in  that  case  it  was  said : 

"This  question  admits  of  but  one  answer.  The  length  of  hours  of  service 
has  direct  relation  to  the  efficiency  of  the  human  agencies  upon  which  pro- 
tection to  life  and  property  necessarily  depends." 

The  cases  of  Turner  v.  Cross,  83  Tex.  218,  18  S.  W.  578,  15  L. 
R.^A.  262;  and  Yoakum  v.  Selph,  83  Tex.  607,  19  S.  W.  145,  cited  by 
counsel  for  defendant,  do  not  determine  the  question  now  involved. 
Those  cases  simply  held  that  a  receiver  did  not  come  within  the  stat- 
utory designation  of  "proprietor,  owner,  charterer  or  hirer."  Those 
were. actions  for  death  resulting  from  personal  injuries,  based  upon 
a  statute  which,  so  far  as  applicable,  reads  as  follows : 

'*An  action  for  actual  damages  on  account  of  injuries  causing  the  death  of 
any  person  may  be  brought  in  the  following  cases:  When  the  death  of  any 
person  is  caiised  by  the  negligence  or  carelessness  of  the  proprietor,  owner, 
charterer  or  hirer  of  any  railroad,  steamboat,  stage  coach,  or  other  vehicle 
for  the  conveyance  of  goods  or  passengers,  or  by  the  unfitness,  negligence  or 
carelessness  of  their  servants  or  agents." 

From  a  consideration  of  the  foregoing  authorities,  it  seems  to  us 
clear  that  the  term  "common  carrier*'  had  a  well-defined  meaning,  and 
that  the  receiver  of  a  railroad  came  within  the  designation  "common 
carrier" ;  that  Congress,  in  using  the  term  "common  carrier,"  used  it 
in  the  sense  in  which  such  words  are  generally  meant  and  understood  ; 
that  the  object  and  purpose  of  the  statute  would  be  entirely  defeated 
in  all  cases  in  which  a  railroad  or  other  common  carrier  is  operated 
by  a  receiver,  if  the  words  "common  carrier"  should  be  given  a  more 
restricted  meaning  than  generally  understood.  It  seems  clear  that  a 
receiver,  in  the  operation  of  a  railroad,  is  a  common  carrier  within 
the  meaning  of  the  statute ;  and  though  he  is  not  personally  liable,  he 
is  liable  in  his  official  capacity,  and  the  payment  of  any  judgment  ob- 
tained would  be  subject  to  the  order  of  the  court  appointing  the  re- 
ceiver in  the  exercise  of  its  equitable  powers. 

The  petition,  then,  stated  a  good  cause  of  action.  The  demurrer  was 
improperly  sustained.  The  judgment  is  reversed,  and  the  cause  is 
remanded,  with  directions  for  further  proceedings  not  inconsistent 
with  the  views  expressed  herein. 
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THE  GOOD  HOPE. 

(Olxealt  Court  of  Appeals,  Second  Circuit.    May  18,  1912.) 

Nos.  205-207. 

1.  Shipe:inq  (i  141*)  —  OoNSTBUcnoN  OP.  Bill  of  Ladino  —  "Heat"  and 

"Heating." 

The  words  "heat"  and  "heating,"  as  used  in  a  ship's  bill  of  lading  in 
stating  the  causes  of  damage  to  cargo  for  which  she  will  not  be  liable, 
are  synonymous. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  U  493,  497-499; 
Dec.  Dig.  I  141.* 

For  other  definitions,  see  Words  and  Phrases,  toI.  4,  p.  3239.] 

2.  Shipping  (§  132*)— Liability  fob  Damags  to  Cabgo — ^Exceptions  in 

Bills  of  Lading. 

To  entitle  a  shipper  to  recover  for  damage  to  cargo  from  heat  when 
liability  for  such  damage  is  excepted  in  the  bill  of  lading,  he  has  the 
burden  of  showing  that  such  heat  was  caused  by  the  ship's  negligence. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §|  471-487 ;  Dec. 
Dig.  I  132.*] 

8.  Shipping  (|  132*)— Liabilitt  fob  Damage  to  Cabgo — ^Negligent  Stow- 
age. 

Damage  to  a  portion  of  a  cargo  of  jute  stowed  directly  under  a  hatch 
on  a  voyage  from  Calcutta  to  New  York  held,  on  the  evidence,  to  have 
been  caused  by  heating  due  to  rainwater  entering  the  hatchway  which 
was  negligently  left  open  while  the  ship  was  loading,  from  liability  for 
which  she  was  not  exonerated  by  provisions  of  the  bills  of  lading  ex- 
empting her  from  liability  for  damage  by  heating  or  by  rain. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent.  Dig.  ft  471-487;  Dec. 
Dig.  §  132.» 

Liabilities  of  vessel  owners  for  loss  or  Injury  from  improper  stowage, 
see  note  to  The  Gualala,  102  a  C.  A.  553.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Suits  in  admiralty  by  the  Chelsea  Fiber  Mills,  Robert  Balfour  and 
others,  and  Henry  P.  Winter  and  others,  respectively,  against  the 
steamship  Good  Hope,  Edward  R.  Norton  and  others,  claimants. 
'Decree  for  libelants,  and  claimants  appeal.    Affirmed, 

For  opinion  below,  see  190  Fed.  597. 

These  causes  come  here  upon  appeals  by  the  claimants  from  de- 
crees in  admiralty,  in  favor  of  the  libelants  in  the  above  three  suits. 
The  libels  were  filed  to  recover  for  alleged  shortage  and  damage  to 
consignments  of  jute  in  bales,  carried  on  the  Good  Hope  from  Cal- 
cutta and  discharged  at  New  York.  The  damage  was  manifestly 
caused  by  moisture,  heat,  and  consequent  decay.  The  district  judge 
held  the  vessel  liable.  His  opinion,  stating  the  substantial  facts,  will 
be  found  in  190  Fed.  597. 

•For  oUi«r  etmm  iM  Min«  topic  A  |  mnsMmu  in  Doc.  ft  Am.  DIsb.  1907  to  dato,  ft  Rop'r  Indoxn 
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Convers  &  Kirlin  (J.  Parker  Kirlin  and  Russell  T.  Mount,  of  coun- 
sel), fdr  appellants. 

Campbell,  Harding  &  Pratt  (Donald  Campbell,  of  counsel),  for 
Chelsea  MJlls. 

Taft  &  Sherman  (Theodore  M.  Taft,  of  counsel),  for  Balfour  and 
others. 

G.  W.  Betts,  for  Winter  and  others. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
Manifestly  the  damage  was  caused  by  "heat"  or  "heating."  The  dis- 
trict judge  so  finds,  and  we  agree  with  him.  Those  two  words  are 
synonymous  as  used  in  the  bills  of  lading.  The  heating  caused  the 
decay,  and  was  itself  caused  by  the  presence  of  moisture.  That  propo- 
sition is  seemingly  not  disputed,  but  claimants  insist  that  it  was  due 
to  "the  inherently  moist  condition  of  the  jute  when  it  was  loaded  on 
the  Good  Hope  at  Calcutta." 

The  libel  asserted  that  the  Good  Hope  was  not  seaworthy  for  the 
purpose  of  carrying  these  shipments  on  the  theory  that  the  "turret 
type"  of  ship  is  not  fit  to  carry  jute.  The  District  Court  found  against 
the  libelants  on  this  proposition,  and  apparently  it  is  not  contended 
here  that  his  conclusion  in  that  respect  was  erroneous. 

The  district  judge  also  w^as  not  satisfied  that  the  obligation  of  the 
vessel  to  properly  stow  the  cargo  was  performed.  The  opinion  does 
not  indicate  in  what  particular  the  stowage  was  improper,  and  we  do 
not  find  sufficient  in  the  testimony  to  persuade  us  that  it  was  improper. 

[2]' Among  the  exceptions  in  the  bill  of  lading  are  "rain,"  "heat" 
(or  "heating")  and  "decay,"  and  it  is  upon  these  exceptions  that  claim- 
ants rely  to  e^ccuse  the  failure  of  the  ship  to  deliver  all  the  jute  re- 
ceived in  good  condition.  Undoubtedly  the  cause  of  the  decay  and 
loss  was  "heat" — the  evidence  to  that  effect  is  undisputed — and  heat 
is  an  excepted  cause.  The  District  Court  held  that  the  burden  of 
showing  that  the  heat  was  not  caused  by  the  negligence  of  the  ship 
was  on  her.  In  this  conclusion  we  cannot  concur.  It  is  contrary  to 
the  decisions  of  this  court  in  The  St.  Quentin,  162  Fed.  883,  89  C.  C. 
A.  573,  and  The  Baralong,  172  Fed.  220,  97  C.  C.  A.  24,  following 
our  earlier  decisions  in  The  Patria,  132  Fed.  972,  68  C.  C.  A.  397,  and 
The  Folmina,  153  Fed.  364,  82  C.  C.  A.  440.  There  is  nothing  in  the 
opinion  of  the  Supreme  Court,  in  answer  to  the  questions  subsequently 
rertified  in  The  Folmina,  212  U.  S.  354,  29  Sup.  Ct.  363,  53  L.  Ed. 
546,  IS  Ann.  Cas.  748,  which  qualifies  these  decisions.  The  Folmina 
was  a  peculiar  case;  there  being  a  disputed  question  of  fact  as  to 
whether  the  damage  was  caused  by  salt  water  or  by  fresh  water.  On 
that  question  this  court  was  diivided.  When  the  facts  came  to  be  cer- 
tified to  the  Supreme  Court,  the  finding  of  the  majority  of  this  court 
that  it  was  caused  by  sea  water  was  included,  and  the  Supreme  Court 
held  that  an  exception  of  "perils  of  the  sea"  will  not  avail  a  vessel  which 
deli,vers  its  cargo  damaged  by  sea  water  without  anything  to  indicate 
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in  any  way  how  the  sea  water  reached  it,  which  was  just  what  this 
court  had  already  held  in  The  Patria. 

[3]  -The  testimony  in  the  cause  at  bar,  however,  satisfies  us  sitting 
as  jurymen  to  find  the  facts  that  the  damage  resulted  from  the  neg- 
ligence'of  the  ship,  because  at  some  time  during  the  process  of  load- 
ing rain  was  allowedl  to  fall  into  the  hold  through  an  open  hatch. 
Thus  there  was  moisture,  additional  to  the  normal  quantity,  brought 
into  the  very  heart  of  the  cargo,  where  with  least  possible  ventilation 
it  would  naturally  do  most  damage. 

The  evidence  to  support  this  conclusion  is  largely  circumstantial, 
but  none  the  less  persuasive.  Briefly  stated,  it  is  as  folloVs:  The 
damjige  was  strictly  localized  to  a  position  under  No.  2  Jiatch.  After 
six  tiers  of  jute,  which  had  not  been  damaged,  were  removed,  there 
was  found  a  mass  of  damaged  jut^  constituting  practically  a  cub^  of 
about  12  or  15  feet  in  length,  width  and  height.  It  was  shown  that 
whatever  moisture  was  present  was  not  salt.  Therefore  all  question 
of  sea  water  damage  is  eliminated.  It  was  suggested  that  the  inherent 
moisture  of  bales  of  jute  shipped  from  Calcutta,  where  the  jute  is 
brought  in  already  baled  from  many  different  places,  varies  greatly, 
and  that  it  might  have  happened  that  some  particular  lot  had  been 
baled  at  such  a  time  of  the  year  or  under  such  circumstances  as  to 
retain  an  abnormal  amount  of  moisture  within  the  bale,  while  its 
exterior  might  have  seemed  as  dry  as  usual  and  the  bale  thus  accepted 
as  in  good  condition.  The  difficulty  with  that  theory,  however,  is 
that  in  the  single  clearly  defined  locality  where  the  damaged  jute  was 
found  there  were  bales  and  parts  of  bales  of  many  different  marks, 
coming  from  different  places,  and  that  other  bales  of  the  same  mark 
distributed  elsewhere,  even  in  places  where  there  could  be  practically 
no  ventilation,  did  not  exhibit  the  same  damage.  Nor  was  there  any 
similar  damage  below  any  of  the  other  hatches  where  jute  was  stored 
altibough  the  conditions  as  to  ventilation  were  absolutely  the  same  and 
marks  were  miscellaneously  stowed  through  the  space  appropriated  to 
this  kind  of  cargo.  It  puts  too  severe  a  strain  upon  the  calculus  of 
probabilities  to  assume  that  all.  the  bales  abnormally  moist  happened 
to  be  stored  in  this  particular  location. 

It  was  also  suggested  that  these,  damaged  bales  might  have  got  wet 
on  the  lighter  on  which  they  were  carried  to  the  ship.  Such  wetting 
could  not  have  been  sea  water,  for  there  is  no  suggestion  of  salt  water 
moisture  being  found.  It  is,  of  course,  possible  that  some  particular 
lighter  might  have  been  caught  in  a  tropical  shower  and  absorbed  con- 
siderable moisture,  although  a  bright  sun  might  have  dried  up  the 
exterior  of  the  bales  sufficiently  to  make  them  appear  in  good  order 
and  condition.  But  the  testimony  affirmatively  shows  that  the  con- 
tents of  the  respective  lighters,  as  they  were  discharged,  were  stoweH 
in  rows  from  side  to  side  clear  across  the  hold.  That  being  so,  it 
would  not  be  possible  for  bales,  which  were  delivered  wet  from  some 
particular  lighter,  to  be  grouped  together  as  were  these  damaged  bales 
in  the  central  part  of  several  successive  rows,  with  no  wet  bales  stowed 
beyond  that  portion  either  way. 

There  is  testimony  that  wh'en  the  ship  was  loading,  although  it  was 


Digitized  by 


Google 


152  107  FEDERAL  REPORTER 

generally  dry,  fine  weather,  they  "did  have  some  rain,  too/'  The  same 
witness,  the  carpenter,  testified  that,  when  it  started  to  rain,  they 
•put  on  hatches  and  tarpaulins.  But  we  do  not  understand  that  this 
witness  was  never  absent  during  loading,  and  it  is  so  evident  that  the 
water  came  to  the  damaged  bales  through  the  opened  hatch  before  the 
loading  was  completed — while  six  tiers  were  yet  to  be  stowed — ^that 
we  are  satisfied  there  was  at  least  one  occasion  when  the  hatches  and 
tarpaulins  of  this  hatch  were  not  put  on  in  time.  In  our  opinion  libel- 
ants have  shown,  by  a  fair  preponderance  of  proof,  largely  circum- 
stantial, that  the  cause  of  the  damage  was  rain  which  reached  the 
damaged  bales  through  an  open  hatch. 

"Loss  or  damage  by  rain"  is  among  the  exceptions,  but  that  does 
not  protect  the  ship  if  the  presence  of  rain  is  due  to  the  negligence 
of  those  in  charge  of  her.  It  may  quite  well  be  that  the  exception 
could  be  availed  of  if  some  sudden  shower  or  cloudburst  had  precipitat- 
ed a  downfall  of  rain  through  the  open  hatch  not  reasonably  to  be 
foreseen.  But  ordinarily  this  does  not  happen.  When  we  find  a  hatch 
left  open  during  a  rainfall,  we  infer  without  further  explanation  that 
there  was  negligence  on  the  part  of  the  ship. 

Although  the  burden  of  proof  in  this  cause  was  upon  the  libelants, 
we  are  satisfied  it  was  fully  sustained,  and  think  the  decree  should  be 
afiirmed  with  interest  and  costs. 


CONVERSE  V.   STEWART. 

(drcnlt  Court  of  Appeals,  Second  Circuit    May  13,  1912.) 

No.  204. 

JiTDOHENT  (§  828*) — ^Jm)GMKNT  AS  ESTOPPEL — MATTERS  CONCLUDED — FEDERAL 

AND  State  Courts. 

An  adjudication  in  an  action  tn  a  state  court  that  the  facts  proved  did 
not  establish  a  legal  conclusion  essential  to  recovery  in  a  second  action 
between  the  same  parties  in  a  federal  court  is  conclusive  against  plaiu- 
tilTs  right  of  recovery  in  the  second  action,  where  the  proof  Is  the  same. 

[Ed.  Note.— -For  other  cases,  see  Judgment,  Cent  Dig.  {|  1504-1509; 
Dec.  Dig.  §  828.» 

Conclnsiveness  and  effect  of  Judgments  as  between  federal  and  state 
eourts,  see  notes  to  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Morgan,  21  C.  C. 
A.  478;  Union  &  Planters'  Bank  of  Memphis  y.  City  of  Memphis,  48  C.  C 
A.  468.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Action  at  law  by  Theodore  R.  Converse,  receiver,  against  John  A. 
Stewart.  Judgment  for  defendant  (192  Fed.  941),  and  plaintiff  brings 
error.    Affirmed. 

See,  also,  218  U.  S.  666,  54  L.  Ed.  1202,  31  Sup.-  Ct.  226. 

This  cause  comes  here  upon  appeal  against  the  plaintiff  in  error,  who  was 
plaintiff  below.  The  Judgment  foUowed  a  verdict,  which  was  directed  in 
favor  of  defendant  at  the  close  of  the  trial. 

*For  other  oasei  tee  lame  topic  ft  |  nvmbbr  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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The  action  was  bronght  to  recover  from  defendant,  who  was  alleged  to  be 
the  real  and  beneficial  owner  of  certain  shares  of  stock  In  a  Minnesota  cor- 
poration, the  amount  of  an  assessment  levied  and  imposed  upon  its  stock- 
holders by  the  District  Ck>nrt  of  Minnesota  in  proceedings  under  the  laws  of 
that  state  for  the  sequestration  of  Its  property  and  the  winding  up  of  its 
affairs.  The  plaintiff  is  the  same  receiver  who  was  plaintiff  in  Bemheimer 
V.  Converse,  206  U.  S.  616,  27  Sup,  Ct  755,  51  U  Ed.  1163. 

The  assessment  now  sued  upon  was  levied  in  1907.  An  earlier  assessment 
was  levied  in  1902,  upon  which  the  receiver  brought  an  action  against  this 
same  defendant  in  the  state  court  In  that  action  defendant  finally  prevailed, 
and  it  was  because  of  the  final  Judgment  in  that  earlier  action  that  the  trial 
Judge  in  this  cause  directed  a  verdict  for  the  defendant  The  facts  are  set 
forth  in  the  opinion. 

William  G.  Wilson  and  C.  A.  Severance,  for  plaintiff  in  error. 
William  A.  W.  Stewart  and  Edward  W.  Sheldon,  for  defendant  in 
error. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
history  of  the  former  state  court  action  is  as  follows:  The  com- 
plaint contained  the  usual  averments.  The  defendant  contended  that 
he  was  not,  and  never  had  been,  the  owner  or  holder  of  any  of  the 
stock  of  the  Thresher  Company,  and  also  that  the  provisions  of  tht 
statutes  of  Minnesota  whidi  were  relied  upon,  having  been  passed 
long  after  the  inception  of  his  alleged  ownership  of  stock,  were  not 
applicable  to  him,  and  that,  if  they  should  be  held  applicable,  the> 
were  unconstitutional  and  void.  That  action  was  tried  by  a  referee, 
who  made  a  report  in. which  he  found  that  defendant  was  liable  as 
a  stockholder,  and  that  the  provisions  of  the  Minnesota  statute  were 
applicable  to  him  and  were  constitutional.  Upon  that  report  judg- 
ment was  entered  against  defendant,  who  appealed  to  the  Appellate 
Division  of  the  Supreme  Court. 

That  court  held  (Converse  v.  Stewart,  105  App.  Div.  478,  94  N. 
Y.  Supp.  310)  on  the  authority  bf  Howarth  v.  Angle,  162  N.  Y.  179, 
56  N.  E.  489,  47  L.  R.  A.  725,  that  in  such  actions,  when  brought 
in  the  courts  of  this  state  under  the  statutes  of  another  state,  defend- 
ant was  entitled  to  "require  strict  common-law  proof  as  to  all  the  facts 
lipon  which  the  deficiency  was  based."  The  judgment  \yas,  there- 
fore, reversed  and  a  new  trial  ordered  before  another  referee. 

The  second  referee  found  the  facts  substantially  as  they  had  been 
found  by  the  first  referee,  but,  of  course,  in  view  of  the  decision  of 
the  Appellate  Division,  his  conclusion  was  in  favor  of  the  defendant, 
in  whose  favor  judgment  was  entered.  From  that  judgment  an  ap- 
peal was  taken  to  the  Appellate  Division,  which  did  not  write  any 
opinion,  having  once  discussed  the  case,  but  filed  a  memorandum  af- 
firming the  judgment  upon  the  authority  of  its  former  opinion.  .Ap- 
peal was  taken  to  the  Court  of  Appeals. 

Before  the  cause  was  disposed  of  by  the  latter  court,  there  appear- 
ed the  opinion  of  the  Supreme  Court  of  the  United  States  in  the 
Bemheimer  Case,  which  held,  inter  alia,  that  in  the  proceedings 
which  determined  the  insolvency  of  the  corporation,  and  the  extent 
of  the  assessment  to  be  laid,  "the  representation  which  a  stockholder 
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has  by  virtue  of  his  membership  in  the  corporation  is  all  he  is  en- 
titled to  by  way  of  notice  and  opportunity  to  be  heard  on  those 
points."  The  appeal  from  the  judgment  of  the  Appellate  Division, 
which  dismissed  the  complaint  of  the  receiver,  was  heard  in  due 
course  in  the  Court  of  Appeals,  which  affirmed  the  judgment,  hand- 
ing down  this  memorandum  of  its  unanimous  decision: 

"Judgment  affirmed  with  costs  on  the  ground  that  the  proof  faHs  to  es- 
tabUsh  that  defendant  was  a  stockholder  of  the  Thresher  Company  at  the 
time  of  its  dissolution  and  of  the  decree  of  the  Minnesota  courts." 

From  judgment  entered  upon  remittitur  from  the  Court  of  Ap- 
peals plaintiff  obtained  a  writ  of  error  to  the  Supreme  Court  of  the 
United  States,  which  court  thereafter  dismissed  the  writ  "for  want 
of  jurisdiction  in  this  court."  218  U.  S.  666,  31  Sup.  Ct.  226,  54 
L.  Ed.  1202. 

Thereafter,  the  present  action  was  brought  to  recover  the  second 
assessment  of  1907.  The  former  adjudication  is  not  a  bar  to  the 
maintenance  of  such  action,  since  a  different  assessment  is  the  sub- 
ject-matter of  the  action.  The  only  question  is  as  to  the  effect  of 
the  adjudication  upon  the  issues  raised  in  the  action  at  bar.  Was 
there  such  a  determination  in  the  former  action  of  any  matter  here 
presented  which  would  make  the  former  judgment  operate  as  an 
estoppel  ? 

The  opinion  of  the  Court  of  Appeals  is  not  well-expressed.  Of 
course,  that  court  did  not  look  into  the  evidence — a'  thing  which  could 
not  be  done,  because  the  evidence  was  not  before  it — and  decide  that 
it  was  not  sufficient  to  support  the  findings  of  fact  upon  which  it  was 
contended  that  defendant  should  be  held  to  be  a  stockholder.  What 
it  did  have  before  it  were  the  findings  of  fact,  including  all  those 
which  succinctly  rehearsed  everything  material  that  had  occurred  since 
defendant  sent  his  certificate  of  stock  in  the  Northwestern  Manufac- 
turing Company  to  the  three  trustees,  who  were  to  dispose  of  it  for 
some  other  investment.  With  these  findings  of  fact  plaintiff  was  sat- 
isfied. Indeed,  he  says  in  his  brief  that  they  were  all  in  his  favor.  His 
contention  in  the  former  action  was  that  from  these  facts  there  must 
be  drawn  the  legal  conclusion  that,  at  the  time  of  the  -dissolution  of 
the  Thresher  Company  and  of  the  decrefe  of  the  Minnesota  'court,  de- 
fendant was  a  stockholder. 

The  Court  of  Appeals,  with  the  Bemheimer  decision  before  it, 
would,  presumably,  as  its  memorandum  indicates,  have  reversed  the 
Appellate  Division,  if  the  matters  discussed  in  the  last-named  court 
were  all  there  were  in  the  cause.  But  it  would  not  reverse  if  there 
was  any  ground  on  which  it  could  affirm,  if  in  some  particular,  other 
than  those  discussed  in  the  court  below,  plaintiff  had  failed  to  make 
out  a  case  entitling  him  to  judgment.  Therefore  it  took  up  the  other 
branch  of  the  cause,  examined  the  findings,  and  found  that  they 
would  not  support  the  conclusion  that  defendant  was  a  stockholder 
at  the  time  in  question.  Since  the  judgment  affirmed  is  one  of  dis- 
missal only,  it  might  be  no  bar  to  the  maintenance  of  another  action, 
and,  if  additional  evidence  on  this  point  were  adduced,  a  different 
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conclusion  might  be  reached.  But  there  is  no  additional  evidence. 
The  facts  testified  to  on  the  trial  of  the  action  at  bar  are  identical 
with  those  found  on  the  former  trial.  We  have  then,  in  an  action 
between  the  same  parties  upon  the  same  proof,  an  adjudication  that 
the  facts  proved  do  not  establish  a  legal  conclusion  essential  to  re- 
covery. It  is  well  settled  that  reference  may  be  had  to  the  opinions 
to  show  what  was  determined  in  an  adjudication,  and  the  opinion  of 
the  Court  of  Appeals  certainly  shows  that,  upon  the  proofs  before 
it,  it  determined  a  question  essential  to  recovery  in  a  particular  way. 
It  is  not  open,  therefore,  to  this  court;  to  determine  the  same  ques- 
tion between  the  same  parties  on  the  same  proofs  differently. 
The  judgment  is  affirmed. 


THE  PRESIDENT  LINCOLN. 

In  re  DE  MAYO  COALING  CO. 

(Clrcolt  Court  of  Appeals,  Second  Circuit.    May  13,  1012.) 

No.  217. 

ShIFPINQ  (§  86*) — INJXJBT  TO  COALINO   BaBGB — NEGLIGENCE. 

Libelant  had  a  contract  for  supplying  coal  to  claimants'  steamships, 
which  was  done  from  barges  alongside,  unloaded  by  a  second  company, 
respondent,  employed  tj  claimant,  by  means  of  electric  elevators,  having 
an  iron  case,  and  about  35  feet  long.  If  the  foot  of  an  elevator  had 
reached  the  bottom  of  a  barge  when  the  work  ceased  at  night,  it  was 
left  standing  upright,  where  it  was  held  by  guy  ropes.  One  night  when 
80  left  one  of  the  elevators  feU,  sinking  the  barge.  There  was  no  direct 
evidence  as  to  how  the  accident  occuifred,  but  the  elevator  was  fastened 
in  the  usual  manner  which  had  been  followed  for  five  or  six  years  with 
safety.  Held,  that  respondents  could  only  be  held  liable  for  the  loss  of 
the  barge  on  the  ground  of  negligence,  and  that  the  evidence  did  not 
show  such  negligence  on  the  part  of  either. 

[Ed.  Note.->For  other  cases,  see  Shipping,  Cent  Dig.  U  343,  353-360 ; 
Dec.  Dig,  §  86.»] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  the  Berwind- White  Coal  Company,  as  owner 
of  coal  barge  Eureka,  No.  95,  against  the  steamship  President  Lin- 
coln, the  Hamburg-American  Line,  claimant,  and  the  De  Mayo  Coal- 
ing Company.  Decree  for  respondents,  and  libelant  appeals.  Af- 
firmed. 

This  cause  comes  upon  appeal  from  a  decree  of  the  District  Court,  South- 
em  District  of  New  York,  dismissing  a  libel.  The  suit  was  brought  by  the 
owner  of  the  coal  barge  Eureka,  No.  95,  against  the  steamship  to  recover 
for  injuries  sustained  while  moored  alongside  of  her  at  her  pier  in  Hoboken. 
The  barge  was  there  because  her  owner  the  coal  company  had  made  a  con- 
tract with  the  Hamburg-American  Line  to  deliver  all  bunker  coal  required  by 
said  line  for  its  steamers,  deliveries  to  be  made  alongside  steamer.  The 
steamship  company  also  had  a  contract  with  the  De  Mayo  Company  to  take 
entire  charge  of  coaling  the  steamers,  that  is,  transferring  the  coal  from 
the  barge  in  which  it  was  delivered  to  the  steamers'  bunkers.    The  De  Mayo 

•For  other  cases  see  same  topic  A  i  mxjmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Company  had  certain  eleotrlc  elevators  which  it  nsed  for  that  purpose,  the 
3teamshlp  company  famishing  electrical  power  to  operate  the  motors  there- 
of and  all  necessary  winch  power  to  rig  up  and  take  down  the  machines. 

Burlingham,  Montgomery  &  Beccher  (Charles  C.  Burlingham  and 
Roderick  Terry,  Jr.,  of  counsel),  for  appellant. 

Harold  G.  Cortis,  for  appellee  The  President  Lincoln. 

Convers  &  Kirlin  (J.  Parker  Kirlin  and  Russell  T.  Mount,  of 
counsel),  for  appellee  De  Mayo  Co. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
el-evator  machine  consisted  of  an  endless  chain  of  coal  buckets  in- 
closed in  an  iron  case,  34  or  36  feet  long,  with  an  electric  motor  at 
the  top.  The  method  of  using  it  was  as  follows:  The  barge  being 
made  "fast  alongside,  the  elevator  was  hoisted  up  to  the  end  of  a  boom 
projecting  over  the  ship's  side.  The  hoisting  was  done  by  a  tackle 
operated  from  a  bolster  boat  belonging  to  the  steamship  company 
and  also  alongside.  The  elevator  was  then  lowered  till  its  bottom 
rested  on  top  of  the  coal,  and  it  was  then  put  in  operation ;  coal  be- 
ing shoveled  into  the  buckets  as  they  revolved.  In  this  way  the  bot- 
tom of  the  elevator  gradually  moved  downwards  through  the  coal, 
the  tackle  allowing  it  to  descend,  until  it  reached  the  bottom  of  the 
hold  when  boards  were  placed  beneath  its  legs  so  that  they  might 
not  injure  the  bottom  planking  of  the  boat 

Whenever  work  was  stopped  at  the  close  of  the  day,  any  elevator 
which  was  still  resting  on  the  coal,  an  unstable  foundation,  was 
hoisted  up  to  the  end  of  the  boom  and  allowed  to  hang  there  over- 
night. If  any  elevator  had,  at  such  time,  reached  the  bottom  of  the 
hold  and  was  resting  on  the  boards  placed  to  receive  it,  the  tackle 
leading  to  the  boom  was  detached  or  left  free  to  run  on  the  drum 
and  the  elevator  was  held  upright  in  place  by  eight  guy  ropes,  run- 
ning from  the  top  of  each  machine  to  the  rail  of  the  barge.  These 
automatic  elevators  of  the  De  Mayo  Company  have  been  in  use  in 
this  port  for  five  or  six  years ;  during  that  time  they  have  always  been 
operated  and  maintained  overnight  in  the  way  above  indicated  with- 
out mishap,  except  that  at  first  fiiere  were  some  complaints  of  injury 
done  to  the  bottoms  of  barges,  which  was  the  reason  why  boards 
were  placed  under  the  legs  of  the  machine,  after  which  there  were 
no  further  complaints. 

Libelant's  barge  was  made  fast  in  the  usual  way  and  unloading 
by  two  elevators  began  about  4  p.  m.  By  6  p.  m.,  when  the  work 
was  stopped  for  the  day,  about  40  tons  of  coal  had  been  removed. 
The  man  in  charge  of  the  barge  left  some  time  after  work  began  to 
attend  to  some  business  on  shore,  and  came  back  at  about  8 :30  p.  m. 
after  the  accident  had  happened.  Although  there  is  some  slight  con- 
flict on  that  point,  the  pro6f  clearly  shows  that  by  the  time  work 
stopped  both  elevators  had  reached  the  bottom  and  rested  on  boards, 
and  both  were  secured  in  the  usual  way  by  means  of  the  guy  ropes. 
Since  the  man  in  charge  of  No.  95  was  not  on  board  or  on  the 
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dock  at  the  time,  the  narrative  of  what  happened  thereafter  is  very 
vague  and  uncertain.  The  barge  Rosie  lay  ahead  of  No.  95,  and  the 
man  in  charge  of  her  felt  a  swell  and  ran  out  of  his  cabin  on  deck- 
He  naturally  gave  his  attention  particularly  to  his  own  boat,  which 
also  had  two  elevators  standing  up  in  her  secured  by  guys  in  the 
usual  manner.  Afterwards,  looking  at  No.  95,  he  "saw  the  lines 
flying  from  the  guy  ropes  where  they  had  the  elevator  made  fast, 
flying  around,  and  the  machine  and  everything  was  under  water,  and 
I  heard  the  rattling  of  the  wire  ropes  from  the  boom  go.  *  *  * 
The  forward  machine  fell  against  the  ship.  Then  the  boat  turned 
over  the  other  way,  and  went  down.*' 

We  can  find  nothing  in  the  contracts  to  warrant  a  finding  that 
either  the  steamship  company  or  the  De  Mayo  Company  was  a  bailee 
of  the  barge.  Recovery  can  only  be  had  upon  the  libelant  showing 
by  a  preponderance  of  proof  that  there  was  some  negligence  on  the 
part  of  the  ship  or  the  loading  company.  We  concur  with  the  dis- 
trict judge  in  the  conclusion  that  libelant  has  not  sustained  the  burden 
of  proof  necessary  to  recovery. 

The  preponderance  of  evidence  shows  that  the  ropes  used  were 
proper,  good  and  satisfactory.  So  far  as  appears,  they  were  fastened 
in  tihe  usual  way,  and  the  elevators  were  secured  as  they  had  been 
for  years  without  any  accident  happening,  and  without  any  one  mak- 
ing any  objection  to  this  method  of  storing  them  overnight  or  any 
suggestion  that  there  was  anything  unsafe  about  it 

Judge  Holt  concludes  his  oral  opinion  with  these  words : 

"On  the  whole  I  do  not  see  any  sufficient  groimd  of  fault  on  the  part  of 
the  respondents  to  authorize  a  recovery  against  either  of  them.  It  is  hard 
on  the  libelant  and  it  seems  a  strange  thing  for  this  accident  to  have  oc- 
curred, but  any  man  who  brings  a  lawsuit  has  got  to  prove  the  right  to  re- 
cover affirmatively,  and  I  do  not  think  that  has  been  done  in  this  case." 

In  this  conclusion  we  concur. 

Decree  affirmed,  with  costs  of  this  appeal,  one-half  to  each  respona- 
ent 
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et  al. 

(Circuit  Ctourt  of  Appeals,  Second  Circuit    May  IS,  1012.) 

Vo.  119. 

CusToifB  Duties  (J  130*) — ^Unlawful  Iu pobts — ^Pbooeedinqs  fob  Fobfeitubb 

— LiuiTATiONS — Concealment   of    Pbopbbtt — Bvidenob— Sufficiency 

"Conceal." 

Decedent  cannot  be  deemed  to  have  concealed  an  imported  violin, 
brought  into  the  United  States  without  payment  of  duty  in  violation  of 
the  customs  laws,  within  Act  June  22,  1874,  c.  391,  |  22,  18  Stat.  190 
(U.  S:  Comp.  St.  1901,  p.  727),  which  provides*  that  the  time  of  the  con- 
cealment of  property  shall  not  be  considered  within  the  limitation  fixed 
for  bringing  suit  to  recover  a  penalty  or  forfeiture  accruing  under  the 
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customs  laws,  where  decedent  exhibited  the  violin  to  many  guests.  Includ- 
ing well-known  violinists,  at  musicales. 

[Ed.  Note. — For  other  cases,  see  Customs  Duties,  Cent.  Dig.  {{  296- 
815;   Dec.  Dig.  !  130.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1377-1384.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Proceeding  by  the  United  States  to  forfeit  one  Stradivarius  Kieser 
wetter  violin,  in  which  Louisine  W.  Havemeyer  and  others,  as  ex- 
ecutors, claimed  the  property.    Verdict  for  claimants  (188  Fed.  542), 
and  the  government  brings  error.    Affirmed. 

Writ  of  error  to  review  a  judgment  of  the  District  Court,  Southern  District 
of  New  York,  entered  upon  the  verdict  of  a  jury  in  favor  of  the  claimants 
rendered  In  accordance  with  the  direction  of  the  court. 

The  information  was  filed  to  enforce  the  forfeiture  of  e  valuable  StradI 
varlus  violin  called  the  "Kieserwetter'*  after  its  former  owner. 

The  ground  upon  which  a  forfeiture  was  claimed  was  that  the  violin  had 
been  brought  into  the  United  States'  without  payment  of  duty  in  violation 
of  different  provisions  of  the  customs  laws.  The  executors  of  Henry  O. 
Havemeyer  appeared,  filed  a  claim  and  answered  denying  the  allegations 
in  the  information  and  pleading  the  statute  of  limitations. 

The  trial  judge  directed  a  verdict  in  favor  of  the  claimants,  holding,  among 
other  things,  that  the  proceedings  were  barred  by  the  statute  of  limitations. 

The  limitation  statute  In  question  Is  section  22  of  the  Act  of  June  22,  1874 
(18  Stat  at  Large,  190),  and  reads  as  follows: 

"That  no  suit  or  action  to  recover  any  pecuniary  penalty  or  forfeiture  to 
property  accruing  under  the  customs  revenue  laws  of  the  United  States  shall 
be  Instituted,  unless  such  suit  or  action  shall  be  commenced  within  three 
years  after  the  same  shall  have  accrued ;  provided,  that  the  time  of  the  ab- 
sence from  the  United  States  of  the  person  subject  to  the  penalty  or  forfei- 
ture, or  of  any  concealment  or  absence  of  the  property,  shall  not  be  reckoned 
within  this  period  of  limitatloiL" 

Henry  A.  Wise,  U.  S.  Atty.,  and  Addison  S.  Pratt,  Carl  E.  Whitney, 
and  Frank  M.  Roosa,  Asst.  U,  S.  Attys. 
H.  B.  Closson,  for  defendants  in  error. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge  (after  stating  the  facts  as  above).  The  only 
question  which  it  is  necessary  to  consider  in  this  case  is  whether  the 
proceedings  were  barred  by  the  statute  of  limitations. 

Concededly  the  forfeiture  "accrued"  more  than  three  years  before 
the  action  was  instituted,  and  the  statute  is  a  bar  unless  the  case  comes 
within  the  proviso  relating  to  the  concealment  of  the  property. 

The  concealment  which  prevents  the  running  of  the  statute  must 
be  some  act  which  places  the  property  in  a  situation  which  tends  to 
prevent  its  discovery.  Something  must  be  done  which  prevents  or 
hinders  the  governmental  authorities  from  obtaining,  in  the  exercise 
of  ordinary  diligence,  information  concerning  the  property.  Whether 
a  fraudulent  motive  must  in  all  cases  be  shown  need  not  be  deter- 
mined. But  there  must  always  be  acts  of  an  affirmative  character. 
Mere  failure  to  give  information  is  not  enough.  Silence  with  or  with- 
out knowledge  is  not  concealment. 
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In  this  case  there  seems  to  have  been  no  attempt  to  secrete  the 
violin.  It  was  kept  on  Mr.  Havemeyer's  library  table,  at  his  residence 
at  New  York.  It  was  exhibited  to  many  guests,  including  well-known 
violinists,  at  musicales,  and  was  pointed  out  as  the  famous  "Kieserwet- 
ter  Strad."  Short  of  making  a  public  exhibition  of  the  violin  or 
notifying  the  customs  authorities,  there  was  little  more  that  could 
have  been  done  to  publish  the  presence  ^f  the  violin.  But  Mr.  Have- 
meyer  was  not  obliged  to  publicly  exhibit,  and,  as  we  have  seen,  even 
if  he  had  knowledge  of  the  unlawful  importation,  he  did  not  conceal 
by  keeping  silent.  In  our  opinion,  the  proof  failed  altogether  to  show 
any  concealment  within  the  proviso  of  the  limitation  statute. 

The  doctrine  of  the  fraudulent  concealment  of  a  cause  of  action 
is  inapplicable  upon  the  facts  here  presented  and  in  this  kind  of'  a 
case. 

The  judgment  ol  the  District  Court  is  aflSrmed. 


In  re  J.  JUNQMANN,  Inc. 

(Glrcnit  Conrt  of  Appeals,  Second  Circuit    May  13,  1912.) 

No.  218. 

Bawkbxjptct  (§  4OT*) — ^RboiiAmation  of  Pbopebty— Evidenob — ^Findings  of 
IRefxbeb. 

Where  the  question  whether  a  sale  of  property  to  a  bankrupt  was  ab- 
solute or  conditional,  so  as  to  entitle  the  seller  to  reclaim  it,  depended 
on  which  one  of  two  contracts,  both  signed  by  the  bankrupt,  it  was  de- 
li tiered  under  the  finding  of  the  referee  on  such  question,  made  on  con- 
flicting evidence  and  approved  by  the  District  Court,  wiU  not  be  dis- 
turbed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  929;  Dec. 
Dig.  {  467.*1 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  the  matter  of  J.  Jungmann,  Incorporated,  bankrupt.  Appeal  by 
the  L.  A.  Becker  Company  from  an  order  of  the  District  Court  deny- 
ing its  petition  to  reclaim  property.    Affirmed. 

See,  also,  186  Fed.  302, 108  C.  C.  A.  380. 

This  cause  comes  here  upon  appeal  from  an  order  of  the  District  CJourt, 
Southern  District  of  New  York.  The  matter  is  a  reclamation  proceeding  in- 
stituted by  the  Becker  CJompany  which  furnished  a  soda  water  fountain  to 
the  alleged  bankrupt  The  reclaiming  creditor  contends  that  the  fountain 
was  furnished  under  a  contract  which  reserved  title  to  the  Becker  Com- 
pany until  the  price  was  paid.  The  receiver  and  the  alleged  bankrupt,  on 
the  other  hand,  contend  that  the  fountain  was  sold  absolutely,  and  that  no 
title  was  reserved  to  the  Becker  Company.  The  matter  was  referred  to  a 
Special  Master,  who  found  against  the  Becker  Company.  The  District  Court 
affirmed  his  report  Two  documents,  known,  respectively,  as  "Receiver's  Ex- 
hibit 1"  and  "Petitioner's  Exhibit  1,"  were  put  in  evidence,  both  concerned 
with  the  installation  of  this  fountain,  and  the  main  question  in  the  case  Is: 
Under  which  contract  was  the  work  done? 
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Hastings  &  Gleason  (A.  H.  Gleason,  of  counsel),  for  appellant 
Thonaas  &  Oppenheimer  and  Paine  &  Harrison  (Leo  Oppenheimer 
and  Julian  C.  Harrison,  of  counsel),  for  appellee. 

Before  LACOMBE,  WARD  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  Con- 
cededly  both  papers,  Receiver's  Exhibit  and  Petitioner's  Exhibit,  are 
signed  by  Jungmann  for  the  Jungmann  Company,  although  only  one 
of  them  is  signed  also  by  the  Becker  Company,  Both  are  dated  March 
6,  1908.  There  is  conflicting  evidence  as  to  whether  or  not  the  one 
known  as  Petitioner's  Exhibit  was  signed  at  the  same  time  as  the 
other.  The  special  master  finds  it  was  not,  but  was  signed  subsequent- 
ly. This  seems  to  be  a  reasonable  decision.  There  are  differences 
between  the  two  documents  which  would  make  it  a  very  peculiar  pro- 
ceeding to  say  the  least  that  both  should  be  signed  at  the  same  time 
as  evidencing  a  single  contract ;  but,  be  this  as  it  may,  we  see  no  rea- 
son for  not  accepting  the  special  master's  finding  as  to  the  date  of 
signing,  since  he  saw  and  heard  the  witnesses. 

If  Petitioner's  Exhibit  was  signed  later  than  March  6,  1908,  did 
it  operate  as  a  modification  of  the  contract  signed  on  that  day?  Here 
again  there  is  conflicting  testimony  as  to  the  facts.  This  exhibit  was 
not  signed  by  the  Becker  Company.  Jungmann's  story  is  that  he  was 
asked  to  sign  this  particular  paper  some  time  after  Receiver's  Exhibit 
was  signed,  on  the  representation  that  it  was  a  copy  or  duplicate  which 
the  Becker  Company  wanted  to  keep  on  its  files;  that,  supposing  it 
to  be  such  duplicate  or  copy,  he  did  not  examine  it,  but  merely  signed 
as  president.  If  this  story  be  credited,  there  was  no  meeting  of  the 
minds  of  the  parties  (subsequent  to  March  6th)  to  effect  any  altera- 
tions in  the  'terms  of  the  original  March  6th  contract. 

As  the  special  master,  who  saw  the  witnesses  and  heard  the  con- 
flicting testimony,  has  accepted  Jungmann's  version  of  the  facts,  and 
we  see  no  reason  to  reverse  his  finding,  we  concur  with  the  District 
Court,  and  affirm  the  order. 


THB  ELIZABETH. 

(Olictdt  Oonrt  of  Appeals,  Second  Glrcnlt    May  20,  1912.) 

No.  216. 

OoLLxsioN  (I  96*)  —  Steam  Vessels   Cbossing  —  Violation  or  Stabboaed 
Hand  Rule. 

Ab  the  steam  lighter  Scotia  was  passing  up  North  River  600  to  800  feet 
out  from  the  New  York  piers  the  ferryboat  Elizabeth  came  out  from  her 
slip  four  or  five  piers  ahead,  going  across  the  river.  When  the  pilot 
house  was  clear  of  the  covered  pier  below,  the  pilot  of  the  Elizabeth 
saw  the  Scotia  1,000  to  1,500  feet  below,  and  at  once  blew  a  two-whisUe 
signal,  which  was  not  heard.  When  further  out,  he  repeated  the  slgilal* 
which  was  heard,  but  not  answered.  He  then  backed,  but  a  collision  fol- 
lowed. The  master  of  the  Scotia  deemed  It  dangerous  to  try  to  cross 
ahead,  and  ported  to  go  under  the  Elllzabeth's  stern.     Held,  that  the 
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mizabetb  was  in  fftnlt  for  Tlolating  tbe  starboard  band  mle,  wblcb  re- 
quired ber  to  keep  ber  course  and  speed  and  required  tbe  Scotia  to  go 
to  starboard  as  sbe  did;  tbat  tbe  Scotia  was  not  in  fault  for  not  an- 
swering tbe  EIizabetb*8  signal,  to  wbicb  she  did  not  assent. 

[fed.  Note.->-For  otber  cases,  see  (Collision,  Gent  Dig.  S|  203-205;  Dec. 
Dig.  I  96.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  admiralty  for  collision  by  James  P.  McAllister  and  others, 
owners  of  steam  lighter  Scotia,  against  the  ferryboat  Elizabeth,  the 
Central  Railroad  Company  of  New  Jersey,  claimant.  Decree  for  re- 
spondent, and  libelants  appeal.    Reversed. 

Wallace,  Butler  &  Brown  (James  K.  Symmers,  of  counsel),  for 
appellants. 
James  J.  Macklin  (De  Lagnel  Eerier,  of  counsel)  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judg;es. 

LACOMBE,  Circuit  Judge.  The  Scotia  came  from  Brooklyn  into 
the  North  River,  bound  for  pier  36,  Clyde  Line.  She  was  about  600 
to  800  feet  off  the  piers.  About  pier  5,  North  River,  she  met  a  Penn- 
sylvania Railroad  tug  and  tow.  This  she  passed  by  starboarding  a 
little,  and  afterwards  ported  to  straighten  up.  When  oft"  pier  6  she 
saw  a  ferryboat  coming  out  of  her  slip  above  pier  10,  and  when 
the  latter  was  clear  of  the  slip  heading  over  to  Jersey  she  (the  Kliz- 
abeth)  sounded  a  two-blast  signal.  The  master  of  the  Scotia  con- 
sidered the  proposed  navigation  dangerous,  his  helm  was  ported  when 
he  heard  the  whistle,  and  he  kept  it  so  and  later  hard  aported,  swing- 
ing in  toward  the  New  York  shore  to  allow  the  Elizabeth  to  cross 
his  bows;  the  latter  being  the  privileged  vessel  under  the  starboard- 
hand  rule.  He  also  stopped,  reversed,  and  blew  alarm  whistles.  Nev- 
ertheless they  collided,  the  bow  of  the  Elizabeth  being  then  about 
400  feet  off  the  pier. 

The  Elizabeth  unhooked  from  the  bridge,  blew  her  slip  whistle, 
started  with  one  bell  and  a  hook-up,  and  when  about  the  end  of  the 
rack  slowed  to  one  bell.  The  tide  was  flood,  and  she  came  out  under 
a  starboard  wheel.  Pier  10  south  of  her  slip  is  shedded,  and  her 
pilot  could  not  see  down  stream  until  he  (in  the  pilot  house)  cleared 
it  As  soon  as  he  (in  the  pilot  house)  cleared  the  shed  he  saw  the 
Scotia,  as  he  says,  about  700  or  800  feet  out  and  1,000  to  1,500  feet 
below  his  slip  (which  is  about  400  feet  above  pier  10).  He  at  once 
blew  a  two-blast  whistle.  Neither  that  nor  the  slip  whistle  was  heard 
by  the  Scotia.  No  answer  to  his  whistle  being  received,  he  kept  on 
with  his  wheel  hard  astarboard,  and  when  alx>ut  200  feet  or  more 
beyond  pier  10,  which  projects  much  further  out  than  his  slip,  he 
blew  a  second  two-blast  whistle.  This  was  the  one  heard  on  the 
Scotia,  and  not  answered.  This  second  signal  not  being  answered, 
the  pilot  of  the  Elizabeth  stopped,  and  blew  an  alarm  whistle,  foi- 
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lowing^that  with  two  bells  and  a  jingle  to  go  astem  full  speed.  When 
he  stopped  his  engine,  he  estimates  the  Scotia  was  400  or  500  feet 
below  him. 

We  have  little  doubt  that,  had  the  Elizabeth  when  she  sighted  the 
Scotia  navigated  as  the  privileged  vessel  to  cross  the  bow  of  the 
Scotia,  this  collision  would  not  have  happened.  The  question  is.  Was 
she  in  fault  for  not  doing  so?  The  starboard-hand  rule  operates 
on  both  vessels.  The  one  is  to  get  out  of  the  way  by  change  of 
course,  or  stopping  or  reversing.  The  other  is  to  keep  her  course 
and  speed.* 

The  district  judge  excused  the  Elizabeth  because  it  was  a  case  of 
emergency.  We  cannot  concur  in  this  conclusion.  The  emergency 
was  one  which  the  pilot  of  the  Elizabeth  created  by  his  own  effort  to 
navigate  contrary  to  the  rule.  It  did  not  arise  until  she  had  proceed- 
ed some  distance  on  the  theory  that  the  Scotia  would  agree  to  his 
proposed  change.  When  he  saw  the  Scotia  as  his  pilot  house  cleared 
the  shed  1,000  to  1,500  feet  below  and  700  to  800  feet  out,  it  must 
have  been  apparent  that,  if  the  Elizabeth  would  do  what  under  the 
rule  the  Scotia  was  entitled  to  assume  she  would  do,  the  Scotia  would 
have  no  difficulty  in  clearing  her  by  passing  under  her  stem.  Under 
these  circumstances  the  Elizabeth  t'^k  all  the  risks  of  maneuvering 
contrary  to  the  rule,  when  she  blew  her  nrst  two-blast  whistle  and, 
without  assent  by  the  Scotia,  proceeded  till  her  own  stern  was  300 
feet  beyond  the  pier  and  her  second  whistle  was  unanswered. 

The  contention  that  the  Scotia  was  in  fault  for  not  answering  the 
Elizabeth's  two-blast  whistle  is  sufficiently  answered  by  our  opinion 
in  the  Montauk,  180  Fed.  697.  103  C.  C.  A  6^3 

The  decree  is  reversed,  with  costs,  and  cause  remanded,  with  in- 
structions to  decree  in  conformity  with  this  opinion. 


THE  LUZERNE. 
*  THE  WEST  FARMS. 

(Clrcnit  Conrt  of  Appeals,  Second  Circuit.    May  20,  1912.) 
No.  220. 

CtolXJSioH  (I  63*) — ^TiTQ  AND  TuG  WITH  Tow— Negligewt  LooKoirr. 

A  collision  between  a  tug  which  had  backed  out  from  a  slip  and  con- 
tinued untU  she  backed  against  a  tow  on  the  side  of  another  tug  held 
due  to  the  fault  of  both  tugs,  the  first  because  she  did  not  keep  a  proper 
lookout  astern  and  the  second  because  when  her  lookout  gave  warning  of 
the  approach  of  the  other  tug,  which  she  could  have  readily  avoided  by 
increasinjf  her  slow  speed,  it  was  not  acted  on  because  her  master  was 
deaf,  and  did  not  hear  it 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  8  79*  Dec.  Dig. 
i  63.* 

Collision  with  or  between  towing  vessels  and  vessels  In  tow,  see  note 

to  The  John  Englis,  100  C.  0.  A.,  581.] 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  for  collision  by  the  Eclipse  Lighterage  &  Trans- 
portation Company  and  Thomas  Cullen,  owners  of  the  canal  boat 
Pilgrim,  against  the  tug  Luzerne,  the  Lehigh  Valley  Transportation 
Company,  claimant,  and  the  tug  West  Farms,  the  Red  Star  Towing 
Company,  claimant.  Decree  against  the  Luzerne  alone,  and  her  claim- 
atit  appeals.    Reversed. 

Tbis  cause  comes  here  npon  appeal  from  a  decrep  of  tbe  District  Court, 
Southern  District  of  New  York,  holding  the  tug  Luzerne  solely  at  fault  for  a 
collision  with  the  canal  boat  Pilgrim  in  tow  of  the  steam  tug  West  Farms. 

The  collision  occurred  in  the  Gap  leading  into  the  Morris  Canal  Basin, 
shortly  after  6  p.  m.  The  sun  set  at  5:37,  and  vessels  were  still  plainly  visi- 
ble. Shortly  before  the  collision  the  Luzerne,  which  had  been  made  fast  by 
lines  on  the  inside  of  dock  A  on  the  southern  side  of  the  gap,  east  off  her 
lines  for  the  purpose  of  proceeding  further  up  into  Morris  Canal  Basin  to 
pick  up  a  tow.  She  was  lying  bow  In  and  backed  for  the  purpose  of  getting 
turned  and  headed  up  into  the  gap.  The  tug  Ithaca  was  maneuvering  in  very 
dose  quarters  to  her,  so  she  backed  further  than  had  been  intended,  and 
whUe  backing  came  into  coUision  with  the  Pilgrim,  which  was  fast  on  the 
port  side  of  the  West  Farms. 

The  West  Farms  was  bound  into  the  basin  and  entered  the  gap  diagonally 
around  the  end  of  dock  A.  Her  lookout  was  properly  stationed  on  the  Pil- 
grim so  as  to  observe  what  the  pilot  of  the  West  Farms  could  not  see  to  port 
(in  consequence  of  the  house  on  the  canal  boat),  and  to  give  notice  of  what 
he  saw.  This  lookout  sa^  the  Luzerne  in  time  and  called  to  the  master  of 
the  West  Farms  "port  and  come  ahead  on  her."  This  haU  was  not  heard 
because  the  master  was  a  little  deaf, 

Harrington,  Bigham  &  Englar  (D.  Roger  Englar,  of  counsel),  for 
the  Luzerne. 

James  J.  Macklin  (De  Lagnel  Berier,  of  counsel),  for  the  West 
Farms. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
liability  of  the  Luzerne  is  conceded — ^naturally  so,  since  she  was  back- 
ing without  keeping  a  proper  lookout  astern.  Evidence  indicates  there 
was  a  man  aft,  and  that  he  reported  the  West  Farms  and  tow,  but 
he  did  not  do  this  until  the  Luzerne  was  within  a  few  feet  of  them. 
Timely  warning  would  have  saved  the  accident. 

We  think,  moreover,  that  the  West  Farms  was  also  in  fault.  She 
was  moving  slowly  in,  and  had  her  lookout  stationed  where  he  could 
see  the  Luzerne.  He  did  see  her  in  time  and  called  to  the  navigator 
of  West  Farms  to  go  ahead.  Had  the  latter  heard  this  and  hooked 
up,  the  collision  would  not  have  happened.  But  he  did  not  hear  the 
warning  because  he  was  partly  dieaf. 

Nothing  is  gained  by  having  a  lookout  properly  placed  to  give  warn- 
ing of  approaching  vessels,  if  his  warning  is  unheeded  because  the 
master  is  too  deaf  to  hear  it.  Certainly  the  West  Farms,  by  her  look- 
out, saw  the  Luzerne  in  time  to  avoid  her  by  a  very  slight  increase  of 
speed,  but  failed  to  navigate  in  conformity  with  the  knowledge  of  the 
situation  thus  obtained. 
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The  decree  is  reversed  and  cause  remanded  in  conformity  with  the 
views  expressed  in  this  opinion.  Since  the  Luzerne  conceded  her  fault, 
in  this  court,  she  is  entitled  to  costs  of  the  appeal  against  the  West 
Farms. 


In  re  LATHROP,  HASKINS  &  GO. 

(drcuit  Court  of  Appeals,  Second  Circuit    May  20,  1012.) 

No.  225. 

Baitkbxtptct  (I  343*) — ^Pboof  of  Claims— Time  and  Manner  of  Filing. 

The  handing  of  a  verified  claim  against  a  bankrupt  to  an  employ^  of 
his  trustee  in  the  latter's  office,  where  it  was  not  in  fact  filed,  and  it 
does  not  appear  in  what  capacity  the  person  with  whom  it  was  left  wag 
employed  by  the  trustee,  does  not  constitute  a  filing  of  the  claim,  nor 
entitle  the  creditor  to  file  proof  thereof  nunc  pro  tune  10  months  after 
the  year  allowed  for  filing  has  expired. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  522;  Dea 
Dig.  §  343.*] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  tlie  Southern  District  of  New  York. 

In  the  matter  of  Lathrop,  Haskins  &  Co..  bankrupts.  On  petition 
to  revise  an  order  denying  leave  to  petitioner,  Howard  M.  Taylor,  to 
file  a  claim  nunc  pro  tunc.    Affirmed. 

See,  also,  184  Fed.  534. 

This  cause  comes  here  upon  petition  to  revise  an  order  ^denying  ttjie  appli- 
cation of  the  petitioner  to  be  allowed  to  file  nunc  pro  tunc  a  proof  of  claim 
against  the  estate.  The  dates  of  the  transactions  relevant  to  the  application 
are  as  follows: 

January  19,  1910.  Petition  flled«  and  Henry  D.  Hotchkiss  appointed  re- 
ceiver. 

March  24,  1910.  Order  of  adjudication  and  cause  sent  to  referee. 

April  4,  1910.  Schedules  filed  showing  petitioner  to  be  a  creditor  for  $2,* 
103.23. 

AprU  18,  1910.  Receiver  elected  trustee  and  qualified. 

October  20,  1910.  Referee  filed  report. 

March  24,  1911.  The  year  limited  by  the  act  for  filing  claims  expired. 

January  5,  1912.  Referee's  report  confirmed. 

January  24,  1912.  Petitioner  made  his  application  to  District  Court  for 
leave  to  file  nunc  pro  tunc. 

George  W.  Harper,  Jr.,  for  petitioner. 

J.  .M.  Proskauer,  for  respondent. 

Abram  I.  Elkus  and  William  S.  McGuire,  for  trustees. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  If 
these  were  all  the  facts  in  the  case,  the  statute  (Act  July  1,  1898, 
c  541,  §  57,  n.  30  Stat.  560  [U.  S.  Comp.  St.  1901,  p.  3444]) 
would  effectually  bar  the  granting  of  the  relief  prayed  for.    The  Su- 

*For  oUier  cases  see  same  topio  &  9  mvmbbb  In  Dec.  4  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 


Digitized  by 


Google 


IN   RE  LATHROPi  HA8KINS  A  OO.  165 

preme  Court,  however,  held  in  Orcutt  Co.  v.  Green,  204  U.  S.  96,  27 
Sup.  Ct.  195,  51  L.  Ed,  390,  that  presentation  and  delivery  of  proof  of 
claim  to  the  trustee  in  bankruptcy  within  the  year  after  the  adjudica- 
tion is  a  filing  within  the  statute.  Petitioner  states  under  oath,  and 
his  statement  is  not  denied,  that: 

"Immediately  after  tbe  appointment  of  the  trustee  petitioner  duly  verified 
a  proof  of  his  claim  against  said  bankrupts  and  handed  such  proof  of  claim 
to  one  Howard  C.  G.  Bamaby  for  filing  herein,  said  Bamaby  being  at  that 
time  in  the  employ  of  said  trustee,  and  he  remained  in  such  employ,  as  your 
petitioner  is  informed  and  believes,  for  several  months  thereafter.  That  said 
Howard  C  O.  Bamaby  has  since  died." 

The  brief  states  that  the  proof  of  claim  was  not  only  filed  with  the 
trustee's  employe,  but  was  so  filed  "in  the  trustee's  office."  But  we 
are  not  able  to  find  in  the  record  anything  to  sustain  the  statement 
that  the  claim  was  actually  filed  in  th^  trustee's  office.  If  this  were 
established  as  a  fact,  the  situation  would  be  different.  Delivery  of  a 
claim  in  the  trustee's  office  to  a  person  who  is  apparently  employed  in 
transacting  the  trustee's  business,  and  whose  employment  as  such  is 
not  disputed,  might  malce  out  a  prima  facie  case  within  the  decision 
of  the  Supreme  Court.  But  here  all  that  appears  is  that  the  trustee 
employed  Bamaby,  in  what  work  he  was  employed)  is  not  shown,  for 
aught  that  appears  he  may  have  been  an  appraiser  or  keeper,  who  had 
nothing  at  all  to  do  with  the  office  work ;  and  the  paper  may  have  been 
handed  to  him  at  some  place  remote  from  the  trustee's  office,  possibly 
even  in  some  other  district.  The  provision  limiting  the  time  for  filing 
claims  is  a  wholesome  one,  promptness  in  winding  up  bankrupt's  estates 
is  desirable,  and  we  are  unwilling  to  extend  the  exception  recognized 
by  the  Supreme  Court  beyond  the  limits  to  which  that  tribimal  has 
gone. 

The  majority  of  the  court  is  of  the  opinion  that  the  order  should 
be  afiirmed. 
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SNYDER  V.  McCarthy, 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  26,  1912.) 

No.  3,735. 

L  Costs  (J  215*) — ^Taxation  by  Clerk — Appeal— TncB  to  Takb. 

Circuit  Court  rule  23,  providing  for  the  taxation  of  costs  by  the  clerk 
and  for  an  appeal  therefrom  to  the  court  within  10  days  "after  such 
taxation  by  the  clerk,  but  not  afterwards,"  requires  the  taking  of  an 
appeal  within  10  days  after  the  taxation  by  the  clerk. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  ||  797,  802,  816,  826; 
Dec.  Dig.  I  215.*] 

2.  Costs  (§  215*) — ^Taxation  by  Clerk — ^Appeal — Time  to  Take— Waiver. 
Where  an  appeal  from  the  taxation  of  costs  by  the  clerk  Is  taken  after 
the  time  :ixed  by  Circuit  Court  rule  23,  and  the  successful  party  brings 
the  same  on  for  determination  before  the  court  on  notice  of  time  of  hear- 
ing, be  does  not  waive  the  objection  that  the  lippeal  was  not  taken  within 
the  10  days. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  |{  797,  802,  816,  826; 
Dec.  Dig.  8  215.»] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Action  between  Adelmar  Snyder  and  J.  F.  McCarthy.  There  was 
a  judgment  on  appeal  from  the  clerk's  taxation  of  costs,  and  Snyder 
brings  error.    Affirmed. 

J,  W>  Reynolds,  for  plaintiff  in  error. 
L.  C.  Harris,  for  defendant  in  error. 

/  Before  SANBORN  and  ADAMS,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  [1]  Rule  23  of  the  Circuit  Court 
which  provides  that:  "Costs  and  disbursements  shall  be  taxed  in  the 
first  instance  by  the  clerk  upon  two  days'  notice.  An  appeal  there- 
from may  be  taken  to  the  court  within  ten  days  after  such  taxation 
by  the  clerk,  but  not  afterwards" — ^means  what  it  says,  that  the  ap- 
peal therein  mentioned  may  be  taken  within  10  days  after  the  taxa- 
tion by  .the  clerk.  It  does  not  mean  that  it  may  be  taken  within  10 
days  after  the  notice  of  such  a  taxation  is  served  upon  the  party  who 
desires  to  appeal. 

[2]  Where  such  an  appeal  is  taken  after  the  10  days,  and  the  suc- 
cessful party  brings  the  same  on  for  determination  before  the  court 
upon  a  notice  of  the  time  of  hearing,  he  does  not  thereby  waive  the 
objection  that  the  appeal  was  not  taken  within  the  10  days. 

The  judgment  below  is  affirmed 

•For  oUier  casei  im  tame  toplo  ft  S  num&bb  in  Dec.  A  Am.  Digi.  1907  to  date,  A  Rep'r  Indezeo 
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SOUTHERN  PAO.  CO.  et  al.  v.  UNITED  STATES  (INTERSTATE 
COMMERCE  COMMISSION  et  al.,  IntervenerB}^ 

(Commerce  Court    Jtme  7,  1912.) 

No.  69. 

L  ComrERCB  (|  95^)  —  Inixbstats  Ooicmxbcb  COHMisszoif  —  Obdeb  Fixiito 
Bates. 

The  claim  of  a  railroad  company  that  an  order  of  the  Interstate  Com- 
merce Commission  fixing  a  rate  on  certain  classes  of  lumber  was  l)ased 
on  considerations  which  could  not  legally  be  taken  into  account  held  not 
sustained  by  the  record,  and  expressly  negatived  by  the  opinion  of  the 
Commission. 

[Ed.  Note. — ^For  other  cases,  see  Ck)mmerce,  Cent  Dig.  |  145;  Dec. 
Dig.  {  95.*] 

2.  Cabbiebs  (S  26*)  —  Intebstatb  Commsbob  Commission  —  Obdeb  Fizino 
Bates — ^Validity. 

That  in  fixing  rates  on  lumber  from  Willamette  Valley  points  in  Ore- 
gon to  San  Francisco  and  bay  points  the  Interstate  Commerce  Ck>mmi8- 
sion  made  a  classification  based  somewhat  on  condition  and'  value,  and 
In  fixing  a  lower  rate  on  rough  fir  lumber  and  lath  than  was  permitted 
on  better  grades  took  into  consideration  the  fact  that  without  such  rate 
the  lower  grades  could  not  be  shipped  at  all  in  competition  with  the  same 
grades  from  points  having  water  transportation,  did  not  invalidate  the 
order,  where  the  rate  fixed  was  just  and  reasonable  in  itself. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {{  67-82;  Dec. 
Dig.  I  26.*] 

^  In  Equity.  Suit  by  the  Southern  Pacific  Company  and  others,  peti- 
tioners, against  the  United  States,  respondent,  Interstate  Commerce 
Commission  and  the  Oregon  &  Washington  Lumber  Manufacturers' 
Association,  interveners.     On  final  hearing.     Petition  dismissed. 

For  opinion  of  Interstate  Commerce  Commission,  see  21  Interst 
Com.  Com'n  R.  389. 

F.  C.  Dillard,  of  Chicago,  HI,  (W.  W.  Cotton,  of  Portland,  Or,, 
C.  W.  Durbrow,  of  San  Francisco,  Cal,  and  H.  A.  Scandrett,  of 
Chicago,  111.,  on  the  brief),  for  petitioners. 

Blackburn  Esterline,  Special  Asst.  Atty.  Gen.  (Winfred  T.  Den- 
ison,  Asst.  Atty.  Gen.,  on  the  brief),  for  the  United  States. 

P.  T.  Farrell,  of  Washington,  D.  C.,  for  Interstate  Commerce  Com- 
mission. 

Joseph  N.  Teal,  of  Portland,  Or.  (Wirt  Minor,  of  Portland,  Or., 
on  the  brief),  for  intervening  shippers. 

Before  KNAPP,  Presiding  Judge,  and  ARCHBALD,  GARLAND, 
and  MACK,  Associate  Judges. 

ARCHBALD,  Judge.  [1]  The  rate  involved  in  this  case  was  fixed 
by  the  Commission  on  rough  green  fir  lumber  and  lath  from  the  Wil- 
lamette Valley,  Or.,  over  the  Southern  Pacific  Railroad  to  San  Fran- 
cisco city  and  bay  points.  The  rate  published  by  the  carrier  was  $5 
per  ton,  which  applied  to  lumber  of  all  kinds ;  and  this  on  complaint 
the   Commission   sustained  as  to   everything  but   the   cheap  grade 

•For  othw  QMM9B  ■••  lame  iopio  A  S  mxMBxs  in  Dec.  ft  Am,  Dlgi.  1907  to  dat«b  A  R^*?  IndexM 
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named.  This  character  of  lumber,  however,  it  classified  and  gave  a 
reduced  rate  of  $3.50  per  ton  from  points  on  the  east  side  of  the 
Willamette  river,  with  25  cents  added  from  points  on  the  west  side. 

The  same  question  was  before  the  Commission  in  a  previous  pro- 
ceeding, where  rates  of  $3.40  and  $3.65,  respectively,  were  fixed. 
Western  Oregon  Lumber  Mfg.  Ass'n  v.  Southern  Pac.  Co.,  14  Interst. 
Com.  Com'n  R.  61.  Buf  upon  being  litigated  in  the  courts  it  was 
finally  decided  by  the  Supreme  Court  on  appeal  that,  according  to 
the  Teport  of  the  Commission  and  the  course  of  the  proceedings  be- 
fore it,  the  rate  had  not  been  determined  by  a  consideration  of  what 
was  intrinsically  just  and  reasonable  for  the  service  performed,  but 
was  reduced  upon  the  theory  that  the  lumbermen  having  been  induced 
to  enter  the  Willamette  Valley  on  assurances  of  a  low  rate  were  enti- 
tled, on  the  ground  of  equitable  estoppel,  to  be  protected  against  an 
advance.  Southern  Pacific  Co.  v.  Interstate  Commerce  Commission, 
219  U.  S.  433,  31  Sup.  Ct.  288,  55  L.  Ed.  283.  The  contention  now 
is  that  in  disregard  of  that  decision,  with  admittedly  no  new  facts 
before 'it,  the  Commission  allowed  the  same  views  to  prevail,  merely 
raising  the  rate  a  fraction,  so  as  to  have  the  semblance  of  compliance, 
without  really  undertaking  to  determine  what  was  a  just  and  reasona- 
ble rate. 

It  is  declared  by  the  Commission  in  the  present  report  that  "while 
a  large  amount  of  additional  testimony  was  introduced"  at  the  sec- 
ond hearing,  bearing  upon  the  issues  involved,  "no  new  facts  were 
developed,"  and  that  consequently  no  further  discussion  of  the 
testimony  was  required.  But  this  statement  is  not  to  be  car- 
ried too  far.  And  above  all  it  affords  no  basis  for  the  argu- 
ment which  is  made  that,  taking  the  same  view  of  the  facts,  the 
Commission  allowed  the  same  ideas  to  prevail,  making  the  same  dis- 
position of  the  case  as  the  result.  The  new  evidence  undoubtedly 
was  cumulative,  and  simply  carried  the  case  down  to  the  time  of  the 
last  hearing,  thus  presenting  nothing  new  or  different  in  kind  from 
what  had  been  previously  shown,  and  that  is  evidently  all  that  the 
Commission  meant.  But  the  consideration  given  to  these  facts  by  the 
Commission,  as  bearing  on  what  was  a  just  and  reasonable  rate,  is 
clear,  and  sufficiently  sustains  the  conclusion  reached. 

As  pointed  out  by  the  Commission  the  net  earnings  per  mile  of  the 
Oregon  &  California  Railroad  while  the  $3.40  rate  was  in  force  were 
much  in  excess  of  those  of  many  other  strong  roads,  .while  the  ratio 
of  operating  expenses  to  operating  revenues  was  materially  less ;  this 
going  to  show  that  no  serious  consequences  to  the  road  would  result 
from  this  supposedly  low  rate.  Nor,  as  it  is  said,  having  regard  to 
the  average  haul  of  this  lumber,  was  the  rate  per  ton  per  mile  unjust, 
there  being  many  instances  where  for  corresponding  distances  lower 
rates  were  voluntarily  put  in  force.  Going  on  to  discuss  certain  cases 
relied  on  by  the  carrier,  in  which  it  was  charged  that  the  Commission 
had  allowed  rates  for  the  transportation  of  lumber  with  which  the 
rate  in  question  unfavorably  compared,  it  was  further  pointed  out 
that  in  all  but  one  of  these  the  conditions  were  not  analogous,  and 
in  that  one,  all  things  considered,  the  rate  of  14  cents  per  hundred 
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pounds,  while  perhaps  yielding  more  by  reason  of  the  low  cost  of 
transportation,  was  distinctly  lower  in  effect  than  the  rate  here  pre- 
scribed. A  recent  instance  investigated  by  the  Commission  is  also 
alluded  to,  where  the  transportation  of  lumber  for  about  the  same 
distance  as  here  involved  was  solicited  by  a  prominent  carrier,  al- 
though its  division  amounted  to  but  $1.40  per  ton.  And,  finally,  hav- 
ing regard  to  the  average  load  per  car  of  rough  green  fir  lumber  and 
the  average  haul  over  the  Oregon  &  California  road,  it  was  shown 
that  the  car  mile  earnings  were  16  cents,  while  the  average  car  mile 
earnings  for  all  the  roads  of  the  United  States  for  the  year  ending 
Ijune  30,  1910,  were  but  14.9;  and  that,  while  the  exact  car  mile 
earnings  on  all  traffic  of  this  road  did  not  appear  by  the  figures  fur- 
nished by  the  company,  yet  an  examination  of  those  figures  indicated 
that  the  earnings  on  the  lumber  in  question  were  nearly,  if  not  quite, 
equal  to  the  average,  although  considering  the  longer  average  haul 
they  might  well  be  less,  from  which  there  could  be  no  doubt  that  the 
business  at  the  rate  prescribed  yielded  the  carrier  a  handsome  profit 
above  the  cost  of  transporting  it.  It  is  upon  these  and  other  consiJ-: 
erations  which  are  stated  that  the  order  of  the  Commission  is  ex- 
pressly based. 

It  is  said,  however,  that  the  Commission  does  not  stop  with  this,  but 
goes  on  to  reassert  the  right  to  consider  the  agreement  made  by  the 
carrier  by  which  the  original  $3.10  rate  was  put  into  effect,  on  which 
the  lumber  industry  of  the  Willamette  Valley  was  built  up,  in  the 
face  of  the  decision  of  the  Supreme  Court  that  it  had  no  right  to 
do  this,  and  that,  entering  into  the  action  of  the  Commission  as  it 
so  did,  the  order  is  void.  This  contention  is  based  on  the  following 
observations  in  the  report:  Referring  to  the  original  agreement  by 
the  Southern  Pacific  that  rates  should  be  made  to  San  Francisco 
which  would  fairly  meet  the  water  competition  from  Portland,  it  is 
there  said: 

'The  Supreme  Gourt  seems  to  have  understood  that  the  Commission  was 
controlled  largely  by  this  consideration,  and  that  its  real  purpose  was  not  to 
establish  a  rate  Just  and  reasonable,  but  rather  to  compel  a  performance  of 
this  agreement  and  prevent  the  Inequity  which  would  result  from  Its  viola- 
tion. «  •  •  This  Commission  has  never  understood  that  it  could  dictate 
the  policy  of  a  carrier  In  the  making  of  Its  cates,  in  so  far  as  there  was 
just  room  for  the  exercise  of  a  policy.  It  has  several  times  explicitly  so  de- 
clared. We  have,  however,  believed  that  we  might  consider  what  the  policy 
of  a  carrier  had  been  in  determining  whether  the  rates  resulting  from  a 
change  in  that  policy  were  just  and  reasonable.  It  often  happens  that  the 
very  existence  of  an  industry  depends  upon  the  rate  accorded  to  it  If,  now, 
a  carrier  has  established  a  particular  rate  for  the  express  purpose  of  ena- 
bling an  industry  to  exist,  and  if,  upon  the  strength  of  that  rate,  money  has 
been  invested  which  must  be  destroyed  If  the  rate  is  withdrawn,  it  has  been 
our  understanding  that  this  fact  might  properly  be  considered  in  passing 
upon  the  reasonableness  of  the  proposed  change  in  the  rate.  Such  fact  is 
not  controlling,  but  Is  one  of  the  circumstances  which  may  properly  be  kept 
in  view.  It  has  been  our  opinion  that  we  might  in  a  proper  case  order  the 
continued  maintenance  of  a  rate  upon  which  the  Investment  of  money  had 
been  Induced,  even  though  we  would  not  in  the  first  Instance,  as  an  original 
proposition,  have  directed  the  establishment  of  that  rate. 

'The  policy  of  a  raUroad  cannot  be  dictated  entirely  by  Its  own  Interest 
It  cannot  arbitrarily  change  that  policy  from  day  to  day  when  those  changes 
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result  in  undue  hardsMp  to  its  patrons.  The  welfare  of  tbe  public,  as  well 
as  its  own  welfare,  must  be  considered.  To  that  extent  this  Commission  has 
fctelleved  that  it  might  control  the  policy  of  carriers,  and  to  that  extent  alone. 
It  is  still  of  the  opinion  that  this  must  be  so  unless  the  property  rights  of 
shippers  are  to  rest  in  the  arbitrary  whim  of  the  carrier  without  the  right 
of  appeal  to  any  tribunal.  We  do  not  understand  that  the  Supreme  Court  in 
its  decision  has  held  the  contrary.  But  in  the  present  case,  to  avoid  all  pos- 
sibility of  question,  It  has  seemed  proper  to  lay  entirely  out  of  view  every- 
thing which  transpired  between  these  parties  in  the  nature  of  contract, 
agreement,  or  assurance. 

"After  full  hearing  and  upon  full  consideration  of  the  whole  matter,  we 
are  of  the  opinion  that  the  rate  of  $5  per  ton,  in  so  far  as  it  applies  to  rough 
green  fir  lumber  and  lath,  is  unjust  and  unreasonable,  and  that  for  the  fu- 
ture the  rate  upon  these  commodities  to  San  Francisco  and  bay  points,  as 
defined  in  the  tariffs  of  the  defendants,  should  not  exceed  $3.50  per  net  ton 
of  2,000  x>ounds  from  points  upon  the  line  of  the  defendant  east  of  the 
Willamette  river,  except  from  the  Wendling  branch;  so  called,  and  that  rates 
from  the  Wendling  branch  and  from  stations  upon  the  west. bank  of  the 
Willamette  river  should  not  exceed  $3.75  per  net  ton." 

The  Commission  is  entitled  to  have  this  taken  exactly  as  it  reads, 
and  there  can  be  no  reasonable  controversy  as  to  what  is  so  said. 
There  is  no  suggestion,  as  before,  that  by  reason  of  assurances  held 
out  to  the  lumbermen  the  carrier  was  to  be  regarded  as  estopped, 
and,  on  the  contrary,  there  is  an  express  repudiation  of  any  such  idea. 
.The  attempted  vindication  of  the  former  ruling  of  the  Commission 
was  not  necessary  to  the  present  decision  and  might  appropriately 
have  been  omitted.  But  it  is  of  no  consequence  unless  it  betrayed 
a  contumacious  purpose  on  the  part  of  the  Commission,  which  in- 
fluenced its  decision,  and  this  it  is  plain  could  not  be  reasonably  as- 
serted. Not  only  is  there  the  explicit  declaration  that  ever3rthing  in 
the  way  of  agreement  or  assurance  had  been  put  out  of  view,  fol- 
lowed by  the  statement  that  upon  full  consideration  the  rate  of  $5 
a  ton  as  applied  to  rough  green  fir  lumber  and  lath  in  the  opinion 
of  the  Commission  was  unjust  and  unreasonable,  and  for  the  future 
should  not  exceed  the  lower  amount  named;  but  the  inducing  rea- 
sons for  this  are  given,  as  shown  above,  and  sufficiently  sustain  the 
conclusion  reached.  The  action  of  the  Commission  is  thus  put  upon 
unexceptionable  grounds,  which  the  observations  and  criticisms  in- 
dulged in  are  ineffective  to  disturb. 

[2]  It  is  further  said  that  there  is  no  justification  for  classifying 
rough  green  fir  lumber  and  lath  from  the  Willamette  Valley,  all  lum- 
ber as  a  rule,  regardless  of  condition  or  value,  taking  the  same  rate 
between  the  same  points,  this  being  true  also  on  shipments  by  rail 
from  Portland,  with  which  the  Willamette  Valley  competes.  There 
is  no  occasion  for  classification  at  Portland,  as  the  Commission  points 
out,  the  cheaper  grades  of  lumber  from  there  uniformly  going  by 
water,  and  the  matter  thus  taking  care  of  itself. 

It  is  said  again,  however,  that  this  discloses  the  real  purpose  of  the 
reduction  on  this  grade  of  lumber,  which  is  to  bring  the  rate  down 
to  the  level  of  water  transportation  from  Portland,  with  which  it  is 
thrown  in  competition,  making  the  rate  thus  on  its  face  unjust.  It 
may  be  that  the  Commission  had  the  necessities  in  this  respect  of  the 
lumber  industry  of  the  Willamette  Valley  somewhat  in  mind,  and 
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that  this  to  a  certain  extent  influenced  the  result  reached.  But,  as 
IS  pointed  out  by  the  Commission,  rough  green  fir  lumber  and  lath 
is  the  cheapest  kind  of  lumber  manufactured,  the  value  per  car  load 
not  exceeding  one-half  that  of  the  better  grades  of  dried  and  dressed. 
It  cannot  move  to  market,  therefore,  from  the  Willamette  Valley  un- 
less it  gets  an  encouraging  rate,  without  which,  regardless  of  competi- 
tion, it  will  be  left  in  the  woods,  or  be  sent  to  the  scrap  heap  and 
burned.  It  also  loads  heavier  than  dry  lumber,  the  average  of  the 
one  being  60,(X)0  and  the  other  50,(X)0  pounds  to  the  car;  the  dis- 
crepancy in  the  yield  of  freight  per  car  being  thus  in  part  made  up. 
Nor  is  a  classification  of  lumber  based  on  condition  and  value  alto- 
gether unknown  in  transportation  circles,  exceptions,  according  to 
the  exigencies  of  particular  cases,  being  introduced  at  times  by  the 
carriers  themselves.  A  lower  rate  than  for  the  higher  grades  of  lum- 
ber was  thus  apparently  justified  in  the  present  instance  by  these  con- 
siderations, if  not  indeed  required,  and  the  only  question  therefore  is 
whether  the  reduction  was  unjust. 

In  fixing  the  rate  of  $3.40  per  ton  on  the  former  complaint,  the 
Commission  was  no  doubt  guided  in  part  by  the  Portland  competitive 
water  rate.  This  rate  was  met  in  the  early  stages  of  lumbering  in 
the  Willamette  Valley  by  the  $3.10  rate,  given  by  the  railroad,  which 
at  one  time  prevailed.  Taking  this  as  a  basis,  the  Commission  found 
that  in  later  years  water  charters  from  Portland  ranged  from  25  to 
50  cents  per  thousand  more,  and  it  was  therefore,  considered  that 
$3.40  by  rail  in  comparison  might  reasonably  be  charged.  On  the 
present  hearing  this  was  raised  to  $3.50,  the  rate  now  fixed,  a  slight 
advance  realizing  about  $3  additional  per  car.  It  may  be  that  in  this 
analysis  water  competition  is  given  a  somewhat  prominent  part.  But 
not  in  our  judgment  to  the  extent  of  making  the  rate  thereby  reached 
per  se  unreasonable  and  unjust.  It  is  in  evidence  that,  regardless  of 
competition,  this  cheap  grade  of  lumber,  as  already  stated,  could  not 
get  to  market  from  the  Willamette  Valley  without  a  favoring  rate, 
and  whether  traffic  will  move  at  a  given  rate  is  always  some  evidence 
as  to  whether  the  rate  responds  to  the  value  of  the  service  performed. 
The  Commission  had  this  and  the  other  matters  to  which  reference 
is  made  to  guide  in  the  conclusion  reached.  The  rate  was  thus  not 
fixed  arbitrarily  or  without  considerations  which  justified  it,  and, 
above  all,  not  for  the  purpose  of  enforcing  a  policy  inaugurated  by 
the  carrier,  which  it  was  held  could  not  equitably  be  abandoned,  but 
in  the  exercise  of  due  judgment,  after  full  consideration  of  tiie  en- 
tire subject,  as  shown  by  3ie  reasons  given  for  it;  and,  this  being 
so,  the  order  was  lawfully  made. 

The  petition  will  therefore  be  dismissed,  with  costs. 
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RANSOBOD  OONORBTB  CO.   v.   GERMAN  AMERICAN  BUTTON  00. 

(District  Court,  W.  D.  New  York.    June  27,  1912.) 

Patents   (|  328*) -— VAiiiDiTr   and   Infbinqement — Rbinfobced   Conobbtb 

CONSTBUCTION. 

The  Ransome  patent.  No.  694,580,  for  a  reinforced  concrete  floor  ex- 
'     tending  to  the  exterior  face  of  a  building,  and  there  forming  a  belt 
course,  with  downward  and  upward  extensions  forming  lintels  to  the 
windows  below  and  sills  to  those  above,  was  not  anticipated,  and  dis- 
closes invention;   claims  5  to  10,  Inclusive,  also  held  infringed. 

In  Equity.  Suit  by  the  Ransome  Concrete  Company  against  the 
German  American  Button  Company.    On  final  hearing.    Decree  for 

complainant. 

Edward  S.  Beach,  of  New  York  City,  for  complainant 
Charles  Neave,  of  New  York  City,  for  defendant. 

HAZEL,  District  Judge.  This  is  a  bill  in. equity  for  infringement 
of  patent  No.  694,580,  granted  March  4,  1902,  to  Ernest  L.  Ransome 
on  application  filed  August  17,  1901,  and  afterwards  assigned  to  the 
complainant  corporation.  The  patent  relates  to  the  construction  of  rein- 
forced concrete  or  monolithic  buildings  having  concrete  beams,  piers, 
or  columns,  floors,  and  so-called  curtain  walls.  The  validity  is  in  issue 
of  claims  5  to  10,  inclusive,  of  the  patent.  The  specification  and 
claims  are  for  ar  novel  method  of  extending  the  concrete  floor  to  the 
exterior  of  a  building,  there  forming  a  belt  course  having  a  down- 
ward extension  which  forms  lintels  to  the  windows  below,  the  belt 
course  capping  the  piers  and  windows,  and  having  an  upward  ex- 
tension which  forms  window  sills  for  the  windows  above.  The  de- 
scription, after  stating  that  the  invention  consists  of  a  reinforced  con- 
crete floor  over  the  external  piers  or  walls  of  a  building,  and  in  the 
formation  of  the  extension  into  an  exterior  belt  course,  continues : 

"And  when  the  floor  rests  upon  external  piers  it  further  consists  in  integ- 
rally combining  with  the  floor  beam-like  extensions  above  and  below  to  carry 
the  floor  from  pier  to  pier  and  at  the  same  time  to  form  the  window-heads 
or  curtain  walls  terminating  in  window-heads  for  the  story  below  and  the 
window  sills  or  curtain  walls  terminating  in  window  sills  for  the  story  above." 

The  claims  in  controversy  read  as  follows : 

"5.  A  reinforced  concrete  floor  extending  to  the  exterior  face  of  a  building 
and  there  forming  a  belt  course  with  a  downward  extension  forming  heads  or 
lintels  to  the  windows  below,  substantially  as  described. 

**6.  A  reinforced  concrete  floor  extending  to  the  exterior  face  of  a  building 
and  there  forming  a  belt  course,  capping  the  piers  and  windows  below,  sub- 
stantially as  described. 

'*7.  A  reinforced  concrete  floor  extending  to  the  exterior  face  of  a  building 
with  an  upward  window-sill  extension,  substantially  as  described. 

"8.  A  reinforced  concrete  floor  extending  to  the  face  of  a  building  and 
there  forming  a  belt  course  with  an  upward  window-sill  extension,  substan- 
tially as  described. 

'*9.  A  reinforced  concrete  floor  extending  to  the  face  of  a  building  with 
downward  and  upward  extensions,  substantially  as  described. 

*'10.  A  reinforced  concrete  floor  extending  to  the  face  of  a  building  and 
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there  fdnuing  a  belt  course  and  with  downward  and  upward  extensions,  snh- 
stantlally  as  described.** 

The  specification  for  carrying  out  the  invention  says: 
"After  the  wall  or  piers  have  been  brought  to  the  required  height  the  molds 
for  the  floor  are  set  in  place,  and  the  floor  is  extended  over  the  wall  or  piers 
and  molded  into  a  belt  course  A',  as  in  Figs.  2  and  8.  When  the  floor  A  has 
to  rest  upon  piers,  it  is  made  with  the  downward  extension  B  which  extends 
to  the  windows  C,  of  which  It  forms  the  head,  and  rests  upon  the  piers  i>, 
which  it  caps,  as  at  B\  Between  the  piers  it  can  be  reduced  to  any  required 
thickness,  as  at  B",  F^.  2.  This  extension  is  reinforced  with  the  tension-bar 
E  which  by  preference  extends  the  length  of  the  building.  To  the  floor  A, 
by  preference  after  it  has  hardened  and  the  piers  Q  have  been  built,  is  also 
added  the  upper  extension  F  placed  between  the  piers  Q,  This  extension 
is  made  of  one  integral  piece  with  the  floor  by  means  of  the  coll- joint  H 
or  other  suitable  union,  and  it  extends  upward  to  the  window  K,  of  which  it 
is  the  sill.    It  is  by  preference  rabbeted  into  the  piers." 

The  claimed  advantages  of  a  floor  constructed  in  the  manner  de- 
scribed were  to  bind  the  building  together  by  running  the  floor  across 
the  walls  and  piers,  and  to  strengthen  the  building  and  mold  a  down- 
ward extension  from  the  floor  which  forms  a  beam  or  support  for 
the  floor  load  as  well  as  a  lintel  or  window-head  and  curtain  wall. 

The  defenses  of  anticipation  and  noninfringement  are  based  upon 
prior  French  publications  in  Le  Beton  Arme  of  May  10,  1899,  and 
Le  Siecle  Industriel  of  August  7,  1897,  on  the  Bon  Marche  stable 
construction  as  described  in  Nouvelles  Annales  de  la  Construction  of 
January,  1899,  and  on  concrete  buildings  constructed  in  this  country 
by  the  Aberthaw  Construction  Company  of  Boston.  It  is  shown  by 
such  publications  from  the  descriptions  and  structures  illustrated  that 
it  was  old  at  the  date  of  the  application  for  the  patent  in  suit  to  con- 
struct skeleton  buildings  of  concrete — ^that  is,  to  construct  piers  or 
columns,  floors,  and  girders  or  beams  of  concrete  reinforced  with 
steel  rods — ^and  to  vertically  place  reinforcing  rods  for  piers  and 
imbed  them  in  concrete  by  pouring  the  concrete  in  molds  or  forms, 
such  rods  ordinarily  extending  from  the  tops  of  the  piers  or  columns 
to  enable  any  subsequent  concrete  formation  to  imbed  such  portions. 

The  evidence  fairly  preponderates  that  it  was  unknown  to  the  art 
at  the  date  of  the  Ransome  invention  to  extend  the  floor  to  tbe  ex- 
terior  of  the  building  to  form  a  belt  course,  and  then  downward  to 
form  window-heads  and  upward  to  form  window  sills.  Has  the 
patentee  by  these  additions  contributed  anything  novel  to  the  build- 
ing industry?  It  is  shown  that  the  concrete  building  art  had  fairly 
progressed  when  the  patentee  conceived  his  improvement.  For  in- 
stance, there  was  the  Singrun  mill  in  France,  which,  according  to  the 
witness  EHinger,  was  built  in  May,  1900.  The  piers  and  roof  (a  one- 
story  building)  were  of  reinforced  concrete,  the  curtain  walls  being 
filled  in  with  brick  after  the  building  was  practically  completed,  but 
the  floor  was  not  provided  with  either  the  downward  or  upward  ex- 
tensions. Stress  is  laid  upon  the  Bon  Marche  stables  in  France  to 
anticipate  the  patent  in  suit.  That  structure  consisted  of  reinforced 
concrete  walls  extending  to  the  height  of  the  floor  upon  which  the 
beams,  girders,  and  floor  slabs  were  cast,  one  story  in  a  direct  line 
above  another,    The  spaces  between  the  piers  or  columns  were  filled 
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in  wi^th  brick  which  extended  to  the  window  sills,  and  the  lintels  were 
of  cut  stone.  The  floor  slabs  were  built  separately,  and  not  in  con- 
nection with  downward  extensions  or  with  curtain  walls  or  exten- 
sions thereto  as  described  in  complainant's  patent,  and  therefore  it 
was  not  anticipatory  of  the  claims  in  controversy. 

Nothing  is  found  in  the  French  publications  and  drawings  in 
their  entirety  to  describe  the  downward  extensions  to  the  windows, 
nor  to  show  that  the  floors  of  concrete  pass  through  or  over  the  piers. 
Inspection  for  instance  of  figure  1,  plate  3,  of  the  Bon  Marche 
stables,  appearing  in  the  Nouyelles  Annales  de  la  Construction  for 
January,  1899,  would  seem  to  show  that  the  primary  beams  are  put 
in  place  prior  to  locating  the  reinforcanent  of  the  floor,  and  their 
ends  socketed  to  the  inner  side  of  the  pier.  Complainant's  expert 
witnesses  support  this  claim,  and  a  number  of  other  essential  dif- 
ferences from  complainant's  construction  are  pointed  out  by  them, 
but  any  different  methods  of  building  or  forming  the  floor  need  not 
be  discussed  in  detail,  since  it  sufiices  that  the  combination  of  the 
elements  of  the  claims  in  suit  are  not  present  in  the  illustrated 
structures.  Moreover,  the  generality  of  the  descriptive  matter  in 
the  French  magazines  prevents  even  the  skilled  in  the  art,  I  think, 
from  fully  understanding  the  particular  manner  in  which  the  con- 
crete floors  were  constructed.  As  said  by  Judge  Coxe  in  Westing- 
house  Electric  &  Manufacturing  Co.  v.  Saranac  Lake  Electric  Light 
Co.  (C.  C.)  108  Fed.  221 : 

*'The  burden  of  proving  anticipation  rests  upon  the  defendant  and  he  ninst 
do  this  by  clear  and  conTlncing  evidence.  [Citation.]  The  publication  relied 
on  must  describe  the  Invention  in  such  a  complete,  clear,  and  precise  manner 
as  to  enable  those  skilled  in  the  art  to  reproduce  it  without  the  aid  of  the 
patent  If  the  differences  are  only  those  which  the  skill  of  the  art  wlU  read- 
ily supply,  the  publication  will  not  be  destroyed  as  an  anticipation,  but  it 
will  be  destroyed  if  these  differences  relate  to  essential  features,  and  inde- 
pendent investigation  and  experiment  are  required  to  explain  obscurities  and 
snpply  omissions." 

Assuming  that  the  exhibit  illustrations  and  sketches  of-  concrete 
buildings  make  clear  that  the  concrete  floors  were  carried  to  the  outer 
face  of  the  building,  yet' they  do  not  clearly  indicate  a  belt  course 
capping  the  piers  and  a  downward  extension  forming  window  sills^ 
the  essential  features  of  claims  5  and  6. 

As  to  prior  construction  in  the  United  States.  The  Springfield  boil- 
er house  shows  a  roof  abutting  against  the  inner  side  of  the  cornice 
stone,  but  obviously  it  is  without  the  downward  extension  of  the  pat- 
ent in  suit.  In  the  New  England  Life  building  there  is  a  roof  and 
cornice  which,  according  to  the  oral  evidence,  fail  to  extend  dbwn  to 
the  upper  portion  of  the  window,  while  the  lintel  is  a  part  of  the  frame 
molding,  the  extension  being  only  to  the  moldings  over  the  window ; 
nor  have  the  Boston  City  or  McLean  Hospitals  the  downward  exten- 
sions of  the  claims  in  suit.  The  Ransome  improvement  specified  in 
claims  5  and  6  is  not  suggested  by  the  prior  art  or  the  exhibit  publica- 
tions and  printed  articles,  and  the  combination  presenting  new  ele- 
ments was,  in  my  opinion,  for  a  patentable  discovery,  a  method  of 
constructing  concrete  floors  and  buildings  which  has  been,  and  now 
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is,  extensively  used  by  the  skilled  in  the  art  and  its  utility  and  value 
recognized. 

The  defendant  denies  infringement,  denies  that  its  concrete  floors 
are  extended  over  the  walls  or  piers  to  form  a  belt  course,  denies  that 
its  building  at  Rochester,  N.  Y.,  has  upper  or  lower  curtain  walls  ex- 
tending to  the  windows,  but  I  think  it  proven  that  its  extension  floors 
and  piers  form  a  plain  belt  course  which  extends  horizontally  around 
the  building  on  the  exterior  thereof  in  the  manner  described  by  the 
patentee.  There  are,  it  is  true,  some  differences  of  construction,  and 
the  defendant's  belt  course  at  first  blush  would  indicate  that  only  the 
ordinary  floor  beam  had  been  positioned  between  the  piers  or  columns, 
but  a  closer  examination  of  the  model  shows  that  there  is  present  a 
downward  extension  of  the  floor  at  the  inner  side  of  the  piers  which 
yields  the  adivantages  of  complainant's  downward  extension. 

The  essential  feature  of  claims  7,  8,  9,  and  10  is  obviously  the  up- 
ward window-sill  extension,  and,  if  it  were  uncombined  with  new  ele- 
ments, the  concrete  floor  extending  to  the  exterior  face  of  a  building 
(claim  7),  the  belt  course  with  the  upward  extension  (claim  8),  the 
downward  and  upward  extensions  (claim  9),  and  the  belt  course  with 
the  downward  and  upward  extensions  (claim  10),  I  would  be  disin- 
clined to  hold  that  it  involved  invention  to  make  such  addition.  The 
specification  points  out  that  the  upward  extension  is  placed  between 
the  piers  and  made  of  one  integral  piece  with  the  floor  by  means 
of  a  coil-joint  and  by  preference  is  rabbeted  into  the  piers.  This 
alone,  in  view  of  the  manner  in  which  floors,  beams,  girders,  and 
piers*  were  constructed,  was  scarcely  a  patentable  thing  to  do,  but 
was  something  an  ordinarily  skilled  builder  could  accomplish  withou: 
the  exercise  of  the  inventive  faculty,  yet  such  element  in  combination 
with  the  other  elements  produces  a  new  and  useful  result,  and,  while 
the  Ransome  improvement  in  its  entirety  does  not  rank  as  a  great  one 
still  I  am  satisfied  by  the  proofs  that  the  invention  is  entitled  to  favor- 
able consideration.  It  lessened  the  cost  of  factory  buildings  by  mak- 
ing it  possible  to  construct  them  wholly  of  concrete,  and  strengthened 
the  floors,  girders,  and  piers.  As  the  defendant  in  the  construction  of 
its  buildings  inserts  a  curtain  wall  of  concrete  between  the  piers  which 
projects  upward  and  terminates  in  window  sills,  it  also  infringes  the 
claims  which  include  as  an  element  the  upward  extensions. 

A  decree  may  be  entered,  with  costs,  holding  claims  5  to  10,  in- 
clusive, valid,  and  infringed  by  the  defendant  corporation. 


NATIONAL  BINDING  MACH.  CO.  v.  EISLBR  et  al.     SAME  v.  W.  X  AN- 
DERSON &  CO.     SAME  y.  RELIABLE  GUMMED  TAPE  CO. 
(District  Court,  S.  D.  New  York.    AprU  8,  1912.) 
Nos.  8-4,  8-3,  and  8-5. 

Patents  (I  828*) — ^Validity  and  Infbinqement— Binding  Maohinb. 

The  Piper  patent,  No.  700,816,  for  a  device  for  supporting  and  deliver- 
ing paper  for  wrapping  or  binding  purposes,  was  not  anticipated,  and  dis- 
closes patentable  invention.  Claims  2  and  5  construed,  and  lield  in- 
fringed. 
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Ifi  Equity.  Suits  by  the  Nationar  Binding  Machine  Company 
against  Anthony  Eisler,  William  M.  Lambert,  and  Junius  Nagel, 
comprising  the  firm  of  Anthony  Eisler  &  Co.,  against  W.  J.  Ander- 
son &  Co.,  and  against  the  Reliable  Gummed  Tape  Company.  On 
final  hearing.    Decrees  for  complainant. 

Actions  on  patent  of  Robert  H.  Piper,  No.  700,816,  being  the  same 
patent  involved  in  National  Binding  Machine  Co.  v.  McLaurin  Ca 
(C.  C.)  186  Fed.  992. 

Mr.  Emery  and  Mr.  Varney,  for  complainant. 
Mr.  Redding  and  Mr.  Austin,  for  defendants. 

HOUGH,  District  Judge.  No  exposition  of  the  operation  of  com- 
plainant's machine  or  of  the  relation  between  the  patent  claims  and 
the  machine  itself  is  necessary.  That  has  been  given  recently  and 
with  sufficient  fullness  by  Hand,  J.,  in  the  McLaurin  Case,  supra 
Instead  of  testing  the  stability  of  that  decision  by  an  appeal,  the  pres- 
ent action  has  been  brought  on  with  the  evidence  on  both  sides  very 
considerably  amplified. 

The  position  of  the  defendants  on  these  records  is  best  shown 
by  a  remark  of  their  expert  (Prof.  Main),  who  was  asked  whether 
he  had  read  Judge  Hand's  ppinion  in  the  McLaurin  Case,  and  replied: 

"I  have  read  that  opinion,  and  cannot  but  feel  tliat  if  the  present  defend- 
ants' machines  had  been  involved,  and  still  more  if  the  prior  art  and  prior 
usages  had  been  presented  to  his  honor  as  they  have  been  testified  to  in  this 
case  by  such  practical  men  as  Bruen,  Anderson,  and  others,  the  opinion  of 
the  court  would  have  been  quite  different" 

Differences  of  opinion  are  inevitable.  Such  differences  in  different 
courts  have  tried  and  long  will  try  public  patience;  but  expressed 
differences  of  opinion  in  the  same  court  resulting  in  different  deci- 
sions in  similar  cases  are  intolerable.  This  court  (by  Hand,  J.)  has 
spoken  on  this  patent,  and  what  was  said  has  been  conmiented  on  by 
Ward,  J.  Without  expressing  any  personal  views  of  my  own,  I 
hold  (1)  with  Hand,  J.,  as  to  the  construction  of  the  patent  itself, 
and  particularly  (this  being  in  my  judgment  the  vital  part  of  his  opin- 
ion) that  by  the  bending  of  the  paper  during  draft  a  certain  static 
energy  is  stored  up  which  effects  the  removal  of  the  paper  after  it 
has  been  released ;  also,  that  the  means  by  which  that  energy  is  stored 
in  the  paper  are  means  for  moving  the  paper -as  much  as  though  the 
energy  was  stored  up  in  a  spring  bail  or  in  a  guide  working  by  grav- 
ity. (2)  I  also  hold  (with  Ward,  J.)  that,  if  this  patent  is  construed 
broadly  as  Judge  Hand  held  it  should  be,  the  present  defendant's 
machines  infringe. 

It  remains  to  inquire  whether  what  Prof.  Main  summarily  de- 
scribes as  *'the  prior  art  and  prior  usages"  are  so  differently  pre- 
sented in  this  record  as  to  compel  a  result  which  would  free  these 
defendants  from  the  burden  of  Piper's  patent  while  leaving  Mc- 
Laurin  subject    thereto.     As    is    very    often    the    case    in    patent 
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causes,  the  records  of  this  court  show  that  substantially  everything, 
shown  to  me  was  shown  to  Judge  Ward  on  the  motion  for  prelim- 
inary injunction,  and,  so  far  as  prior  usage  or  trade  practices  were 
concerned,  he  has  summed  them  up  in  his  memorandum,  when  he 
speaks  of  "the  prior  use  of  gummed  tape  for  sealing  packages,  the 
effect  of  the  introduction  of  kraft  paper,  and  the  use  of  the  Bruen 
machine"  as  reasons  for  (practically)  refusing  to  give  its  usual  effect 
to  the  then  recent  opinion  of  Judge  Hand. 

Having  compared  the  mass  of  testimony  on  these  subjects  with 
the  record  in  the  McLaurin  Case,  I  am  of  opinion  that  it  is  all  what 
complainant's  counsel  call  it,  cumulative.  There  is  more  testimony 
than  was  before  Judge  Hand,  but  it  is  all  of  the  same  kind.  Un- 
doubtedly gummed  tape  for  sealing  packages  was  used  before  Piper's 
machine,  and  the  very  object  of  that  machine  was  to  further  an  al- 
ready existing  art.  The  result  to  be  obtained  was  known.  What 
Piper  devised  was  a  method  of  reaching  that  result.  If  his  method 
was  new,  it  makes  no  difference  how  old  gummed  fastenings  are. 

So  far  as  kraft  paper  is  concerned,  it  is,  I  think,  demonstrated  that 
the  demand  for  the  result  attained  by  Piper  was  greatly  stimulated 
by  the  introduction  of  the  new  paper ;  but  it  is  also  true  that,  before 
kraft  paper  became  known,  Piper  and  his  assignee  had  built  up  a 
business  with  paper  of  Manila  fiber.  The  patent  is  not  on  the  paper, 
but  on  a  method  of  using  any  gummed  paper  strip,  and  it  is  not  ap- 
parent to  me  that  the  introduction  of  a  new  and  cheaper  and  perhaps 
stronger  vehicle  has  any  effect  upon  the  scope  and  meaning  of  a  patent 
granted  and  operated  under  at  an  earlier  date. 

So  far  as  the  Bruen  machine  is  concerned,  it  would  require  very 
clear  evidence  to  convert  a  patented  device  which  is  not  in  itself  an 
anticipation  into  a  prior  use  by  showing  that  that  which  was  patented 
varied  from  that  which  was  constructed  and  utilized.  Messrs.  Bruen 
and  Webb  did  not  stand  cross-examination  well,  and  it  cannot  be  said 
that  their  testimony  makes  out  a  strong  case.  They  have  not  succeed- 
ed in  changing  the  Bruen  device  from  a  reference  to  a  prior  use,  and, 
as  a  reference  the  Bruen  patent  has  been  considered  by  Judge  Hland 
with  great  fullness.  The  result  is  that  in  my  opinion  the  new  or  addi- 
tional evidence  adduced  since  the  McLaurin  decision  does  not  change 
the  question  presented  to  and  decided  by  Hand,  J. 

The  real  point  at  issue  here  is  vigorously  stated  by  Prof.  Main  in 
his  comments  on  claims  2  and  5  of  the  patent  in  suit  Claim  2  de- 
clares as  a  part  of  the  patented  combination  "a  device  which  auto- 
matically moves  the  paper  away  from  the  moistening  device,"  and 
claim  5  states  as  a  portion  of  the  combination  "means  for  removing 
the  free  ;end  of  the  paper  which  is  adjacent  to  the  surface  of  the 
moistening  roller  away  therefrom."  As  to  the  first  of  these  phrases, 
the  witness  says : 

"The  word  'automatic'  or  'automatically*  necessarily  impUes  a  definite  and 
positive  action  of  some  kind,  and  not  the  result  of  a  mere  passive  presence 
or  stationary  existence.  We  do  not  speak  of  a  barrel  as  automatically  hold- 
ing water,  or  of  a  hitching  post  as  automatically  holding  a  horse,  or  of*  the 
pavement  as  automatically  bumping  the  person  who  f aUs  down  upon  it ;  and 
the  automatic  holding  ot  the  paper  off  the  Inoistening  roU  as  spoken  of  in  the 
197  F.— 12 
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specification  refers  merely  to  the  end  of  a  positiye  action  and  movement  of 
the  swinging  frame." 

As  to  the  second  phrase,  he  declares  that  it  "evidently  refers  to 
some  definite  device  which  is  not  necessarily  automatic,"  and  he  "can- 
not understand  that  this  clause  would  apply  to  any  fixed  arrangement 
of  guide  pins  or  rollers  which  would  break  the  free  end  of  the  paper 
away  from  the  moistening  roller  by  reason  of  such  fixed  position,  un- 
less the  paper  is  pulled  against  the  moistening  roller  by  the  operator 
during  the  use  of  the  machine;  ^t  other  times  swinging  away  from 
the  roller  by  reason  of  the  natural  stiffness  of  the  paper.  Such  a 
construction  certainly  would  not  be  properly  described  as  means  for 
moving  the  free  end  of  the  paper."  .This  is  the  kernel  of  the  whole 
controversy.  For  present  purposes  it  is  enough  to  state  that  the  Mc- 
Laurin  Case  holds  exactly  the  other  way. 

Complaintot  may  take  the  usual  decree. 


DAVEY  et  al.  v.  CUTTER  et  al. 

GOlstrict  CJourt,  D.  New  Jersey.    June  17,  1912.) 

Patents   (S   328*)  —  Validity  and   Infkingement  —  Pbocgss   of  Tbeatinq 
Wounds  in  Tbees. 

The  Davey  patent.  No.  890,968,  for  a  process  of  treating  and  dressing 
a  bruise  or  wound  In  tlie  trunk  or  live  branch  of  a  live  tree,  an  essen- 
tial feature  of  which  Is  a  watershed  groove  on  the  top  and  sides  of  the 
cavity  made  in  the  tree  to  prevent  the  entrance  of  water  back  of  the 
cement  used  in  filling  such  cavity,  discloses  invention  and  is  valid;  also 
held  Infringed. 

In  Equity.  Suit  by  John  Davey,  Martin  L.  Davey,  James  A.  Davey, 
and  Wellington  E.  Davey  against  Frederick  A.  Cutter  and  George 
Carl  Freeman,  copartners  as  Cutter  &  Freeman,  for  infringement  of 
letters  patent  No.  890,968,  for  a  process  of  treating  and  dressing  a 
bruise  or  wound  in  the  trunk  or  live  branch  of  a  live  tree,  granted 
June  16,  1908,  to  John,  Martin  L.,  and  James  A.  Davey.  On  final 
hearing.     Decree  for  complainants. 

Bakewell  &  Byrnes,  for  complainants. 
Francis  C.  Lowthrop,  for  defendants. 

RELLSTAB,  District  Judge.  The  patentees,  and  Wellington  E. 
Davey,  to  whom  a  one-fourth  interest  in  the  patent  was  assigned,  are  the 
complainants.  The  defendants  were  former  employes  of  the  complain- 
ants. During  such  employment  they  became  familiar  with  such  pro- 
cess, and  the  evidence  convinces  that  subsequently,  in  the  treatnient 
of  trees,  they  used  several  of  the  steps  of  such  process,  incltiding  the 
recess  or  watershed  groove  hereinafter  particularly  referred  to.  If 
this  step  involves  invention,  the  infringement  is  clear. 

The  patentees  in  their  application  for  the  patent  state : 

"This  invention  relates  to  an  improved  process  of  treating  and  dressing  a 
bruise  or  wound  or  any  decayed  or  unsound  spot  in  the  trunk  or  live  branch 
of  a  live  tree. 

■  —■  ■  »  ■    ■     ■ 
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"The  primary  object  of  this  invention  Is  to  remove  all  decayed  and  un- 
sound wood  and  foreign  matter  from  the  wounded  or  unsound  portion  of  the 
trunk  or  branch,  and  so  dress  the  cavity  formed  by  removing  the  decayed  or 
unsound  wood  and  foreign  matter  that  the  wound  will  be  readily  healable  by 
nature,  and  further  decay  or  harm  to  the  tree  prevented. 

"With  this  object  In  view,  and  to  the  end  of  realizing  other  advantages 
hereinafter  appearing,  our  improved  process  consists  in  the  steps  hereinafter 
described  and  pointed  out  in  the  claims.    •    ♦    • 

"The  first  step  of  our  improved  process  consists  in  forming  the  cavity  a 
large  enough  and  removing  all  decayed  or  unsound  wood  and  foreign  matter 
from  the  diseased  or  unsound  portion  of  the  trunk  or  branch  by  the  forma- 
tion of  the  said  cavity.  The  bottom  of  the  cavity  is  cut  away  at  the  outer 
end  of  the  cavity  so  as  to  slope  downwardly  and  outwardly,  as  at  10.  (See 
Figs.  2,  4  and  5.)  Each  side  wall  of  the  cavity  is  provided  at  the  outer  end 
of  the  cavity  with  a  recess  12  which  extends  upwardly  from  the  downwardly 
and  outwardly  sloping  portion  10  of  the  bottom  of  the  cavity  at  a  point  be- 
low the  upper  end  of  the  said  sloping  portion  to  the  top  wall  of  tlie  cavity 
and  there  connects  with  the  adjacent  end  of  a  recess  IS  formed  at  the  outer 
end  of  the  cavity  in  and  transversely  of  the  said  top  wall.  Obviously  the 
recesses  12  and  IS  form  a  channel  which  extends  upwardly  from  the  sloping 
portion  10  of  the  bottom  at  one  side  of  the  cavity  to  the  top  of  the  cavity, 
thence  across  the  top  of  the  cavity  and  downwardly  at  the  opposite  side  of 
the  cavity  to  the  said  sloping  portion  of  the  bottom,  and  the  channel  thus 
provided  constitutes  a  lateral  and  upward  enlargement  of  the  cavity  at  the 
outer  end  of  the  cavity.  It  will  be  observed  therefore,  that  the  cavity  formed 
by  the  removal  of  the  decayed  or  unsound  wood  and  foreign  matter  from  the 
trunk  or  branch  is  enlarged  laterally  In  opposite  directions  and  upwardly, 
and  that  the  lateral  enlargements  12  of  the  cavity  terminate  at  their  lower 
ends  at  the  sloping  portion  10  of  the  bottom  of  the  cavity  a  suitable  distance 
below  the  upper  end  of  the  said  sloping  portion  of  the  bottom,  as  shown  very 
clearly  in  Figs.  4  and  6." 

The  last  five  claims  only  cover  the  recess  or  watershed  step,  and, 
as  the  other  two  claims  were  withdrawn  from  the  court's  considera- 
tion in  this  suit,  these  claims  only  will  be  considered 

This  step,  as  disclosed  and  claimed,  is  as  follows  (using  the  terms 
of  the  third  claim) : 

"Recessing  the  side  walls  and  top  wall  of  the  cavity  at  the  outer  end  of 
the  cavity  to  form  a  channel  extending  from  the  bottom  of  the  cavity  at 
one  side  of  the  cavity  to  the  top  wall  of  the  cavity,  thence  across  the  said 
top  wall  to  the  other  side  of  the  cavity,  and  thence  downwardly  to  the  bot- 
tom of  the  cavity." 

No  prior  patents  or  publications  were  set  up  on  this  watershed 
step,  and  the  evidence  failed  to  establish  its  prior  use ;  and  it  stands 
in  this  case  as  new.  Is  it  inventively  new?  The  problem  in  this 
art  before  the  adivent  of  the  complainants*  patent  was  to  prevent  the 
entrance  of  water  into  the  cavity  after  it  was  filled  with  cemen- 
titious  material.  This  had  never  been  effectively  solved.  The  main 
difficulty  (adopting  the  language  of  the  complainants'  brief) — 

"present  in  cement  or  concrete  fillings  was  and  is  to  keep  moisture  out  of  the 
filled  cavity.  Being  exposed  to  rain,  snow,  fols,  etc.,  it  was  found  practically 
impossible  in  most  cases  to  prevent  the  moisture  from  seeping  into  the  cavity 
between  the  wood  and  the  filling,  and  thus  setting  up  a  condition  which  was 
worse  than  if  no  filling  had  been  applied — worse,  because  darkness  aided  the 
fungus,  while  the  filling  tended  to  bol^  in  the  water  and  made  the  surfaces 
inaccessible  for  treatment  This  difficulty  of  keeping  out  moisture  was  great- 
ly increased  by  reason  of  the  slight  shrinkage  of  the  cement  filling  in  harden- 
ing.   The  record  shows  that  this  shrinkage,  while  slight,  always  takes  place 
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In  the  hardening  of  the  cement  filling.  This  naturally  leaves  a  slight  space 
between  the  filling  and  the  wood,  and  rain  running  down  the  trunk  or  limb 
will  enter  this  space,  thus  setting  up  ideal  conditions  for  decay." 

The  watershed  groove  was  intended  to  prevent  such  entrance  of 
water,  etc.,  the  patentees  in  that  behalf  declaring  in  their  said  appli- 
cation for  patent : 

"The  object  of  enlarging  the  cavity  laterally  in  opposite  directions  and  up- 
wardly at  the  outer  end  of  the  cavity  is  to  prevent  any  rain,  water  or  mois- 
ture which  may  have  found  access  into  the  outer  end  of  the  cavity  externally 
of  the  cementitious  filling  through  any  possible  imperfections  in  the  Joint 
between  the  filling  K  and  the  water-proof  coating  O  or  in  the  said  coating, 
from  passing  inwardly  beyond  the  said  enlargements  of  the  cavity,  and  any 
water  or  moisture  obtaining  ingress  into  the  said  enlargements  of  the  cavity 
from  any  cause  and  gravitating  adown  the  said  enlargements  on  to  the  slop- 
ing portion  iO  of  the  bottom  of  the  cavity  will  gravitate  adown  the  said  slop- 
ing portion  of  the  bottom  to  the  exterior  of  the  trunk  or  branch  of  the  tree.** 

The  testimony  establishes  that  this  step  accomplished  the  object 
sought,  and  that  it  was  promptly  recognized  and  adopted  by  foresters 
and  others  in  the  business  of  caring  for  trees,  as  an  effective  means 
of  trapping  and  shedding  the  water  before  it  reached  the  cavity.  This 
watershed  groove  is  not  a  mere  duplication  or  extension  of  the  idea 
of  means  disclosed  in  the  enlargement  of  the  cavity.  Such  enlarge- 
ment is  only  for  the  purpose  of  removing  the  decayed  wood  and  to 
hold  in  the  filler.  It  could  not  prevent  the  trickling  or  seeping  in  of 
water  at  the  outer  edge  of  the  cavity.  The  cutting  of  th?  groove 
is  not  to  remove  the  decayed  wood,  and,  though  it  aids  in  holding 
intact  the  filler,  that  is  but  incidental.  Its  purpose,  as  already  stated, 
is  to  trap  and  shed  the  water  ere  it  reaches  the  cavity,  and  is  .a  de- 
cided advance  on  the  art. 

The  defendants'  counsel  during  the  taking  of  testimony  and  on  the 
final  hearing  conceded  that  defendants  were  estopped  from  denying 
the  utility  of  this  watershed  groove.  Its  commercial  success  was  large 
and  was  not  due  more  to  the  energy  in  soliciting  trade  than  to  its 
merits.  There  is  nothing  in  the  case  that  overcomes  the  presumption 
of  validity  that  goes  with  the  grant  of  the  letters  patent. 

The  complainants  are  entitled  to  the  usual  decree  for  injunction 
and  account  as  to  the  last  five  claims  of  the  patent. 


In  re  PAYETTEVII/LE  WAGON-WOOD  &  LUMBER  CO. 

(District  Court,  W.  D.  Arkansas,  Ft  Smith  Division.    July  13,  1912.) 

Bankbuptot  (i  262*) — Sale  or  Pbopbbty  Disghabged  of  Lien. 

Where  the  real  estate  and  machinery  of  a  bankrupt  corporation,  moitr 
gaged  to  secure  its  bonds,  wUl  not  bring  enough  to  pay  the  bonds,  if 
vaUd,  and  the  ownership  and  vaUdity  of  the  bonds  and  mortgage  are  con- 
tested by  the  trustee  in  bankruptcy  in  a  suit  by  the  alleged  owner  of  the 
bonds  to  foreclose,  the  court  of  bankruptcy  will  not  order  the  trustee  to 
sell  the  mortgaged  property  free  of  incumbrance,  though  the  real  estate 
and  machinery  will  bring  more,  when  sold  together  with  the  stock  and 
material  on  hand,  than  when  solft  separately,  and  though  the  building, 
machinery,  stock,  and  material  are  deteriorating  in  value,  but  the  bond- 
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holder,  an  establishing  ownership,  mnst  be  permitted  to  nse  the  bonds 
in  the  purchase  of  the  mortgaged  property  at  a  sale. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §f  863-366; 
Dec.  Dig.  §  2e2.*] 

In  the  matter  of  the  Fayettevillc  Wagon- Wood  &  Lumber  Com- 
pany, bankrupt.  On  petition  by  trustee  for  order  to  sell  property 
free  of  lien.    Denied. 

E.  B.  Wall,  of  Fayetteville,  Ark.,  for  trustee. 
Read  &  McDonough,  of  Ft.  Smith,  Ark.,  for  New  Paddock-Hawley 
Company. 

YOUMANS,  District  Judge.  The  petition  of  the  trustee  is  as  fol- 
lows: 

"Comes  now  W.  W.  Key,  as  trustee  in  bankruptcy  for  the  Fayetteyllle 
Wagon- Wood  &  Lumber  Company,  a  bankrupt,  and  flies  this  his  application 
for  an  order  to  sell  certain  assets  of  said  bankrupt,  and,  in  support  of  said 
application,  says:  That,  among  other  assets,  as  shown  by  the  inventory  and 
reports  heretofore  filed,  there  are  certain  buildings,  and  real  estate  and 
machinery  and  stock,  constituting  the  plant  of  the  company,  and  located  at 
Fayetteville,  Ark.;  also  certain  real  estate  and  buildings  located  at  Alpena, 
Ark. ;  and  also  certain  real  estate  located  in  Carroll  county,  Ark.,  consisting 
of  land  originally  purchased  for  timber  purposes.  That  the  said  plant,  with 
special  reference  to  machinery,  as  well  as  to  the  stock  of  wagon-wood  and 
other  material  now  on  hand,  is  depreciating  in  value;  that  said  plant,  by 
reason  of  same  not  being  operated,  is  depreciating  in  value;  that  the  stock 
of  wagon-wood  and  other  material  now  on  hand  cannot  be  sold,  at  an  ade- 
quate price,  to  the  wholesale  trade,  for  the  reason  that  the  stock  is  broken, 
and  it  is  impossible  to  fill  orders^  except  by  operating  the  plant  and  buying 
some  additional  material.  That  the  plant,  including  the  stock  on  hand,  can 
be  sold  to  the  best  advantage  as  a  whole.  That  to  sell  the  stock  separately 
would  be  to  sacrifice  a  large  per  cent  of  Its  value,  and  that  the  same  would 
be  measurably  true  in  regard  to  the  machinery  and  real  estate,  if  sold  sep- 
arately. That,  as  shown  by  the  records,  there  is  now  pending  in  the  District 
Court  of  the  United  States  for  the  Western  District  of  Arkansas,  Ft.  Smith 
Division,^  a  suit  to  foreclose  upon  an  alleged  bonded  indebtedness ;  said  suit 
iiaving  been  filed  in  said  court  in  behalf  of  the  New  Paddock-Hawley  Com- 
pany, of  Omaha,  Neb.  That  to  attempt  to  sell  the  said  real  estate,  machin- 
ery, and  stock,  subject  to  the  lien,  or  claim  of  lien,  of  said  bonds,  would  be 
futile.  That  the  only  manner  in  which  an  adequate  price  for  said  real  es- 
tate, machinery,  and  stock  could  be  realized  at  any  sale,  whether  public  or 
private,  would  be  to  sell  same  as  a  whole,  and  free  and  clear  front  any  and 
all  liens  or  incumbrances.  That  the  claim  of  the  said  New  Paddock-Hawley 
0>mpany  is  being  contested  by  this  trustee,  and  that,  in  all  reasonable  prob- 
ability, the  said  litigation  wHI  coiisnme  months  of  time,  with  the  possibility 
of  still  further  delay  by  reason  of  appeal  from  the  action  of  the  said  court. 
That  during  such  period  of  delay  the  said  machinery  and  stock  will  continue 
to  depreciate  in  value,  and  the  salable  value  of  the  plant,  as  a  whole,  will 
likewise  depreciate  to  a  greater  or  less  extent  That,  in  view  of  the  facts 
stated  and  conditions  indicated,  this  trustee,  in  the  interests  of  the  general 
creditors,  recommends  that  the  said  real  estate,  machinery,  and  stock  be  sold 
as  a  whole,  either  at  public  or  private  sale,  and  free  and  clear  from  all  liens 
and  incumbrances,  but  under  such  terms  and  conditions  as  will  safeguard  the 
interests  of  all  creditors,  whether  general  or  otherwise,  in  the  matter  of  said 
assets." 

The  New  Paddock-Hawley  Company  has  filed  its  response  to  the 
application  of  the  trustee.  It  alleges  that  it  is  the  owner  of  64  bonds 
of  the  bankrupt,  of  the  par  value  of  $500  each,  aggregating  the  sum 
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of  $32,000;  that  those  bonds  are  secured  by  a  mortgage  or  deed  of 
trust  upon  all  the  real  estate  and  machinery  owned  by  the  bankrupt ; 
that  the  appraised  value  of  the  property  described  in  the  mortgage  is 
much  less  than  the  face  of  the  bonds ;  that  it  has  brought  suit  to  fore- 
close the  mortgage,  or  deed  of  trust;  and  that,  if  a  sale  should  be 
made  at  any  time  prior  to  the  rendition  of  a  decree  in  said  foreclosure 
suit,  it  would  be  deprived  of  its  right  to  purchase  the  mortgaged  prop- 
erty, and  pay  for  the  same  with  the  bonds  of  the  bankrupt. 

Testimony  has  been  introduced  showing,  first,  that  a  suit  in  equity 
by  the  New  Paddock-Hawley  Company  to  foreclose  the  mortgage  is 
now  pending  in  the  District  Court  of  the  United  States  for  this  dis- 
trict, in  which  suit  the  trustee  is  a  defendant ;  second,  that  the  owner- 
ship and  validity  of  the  bonds  and  mortgage  is  contested  by  the  trustee 
in  that  suit;  third,  that  the  real  estate  and  machinery  will  bring 
more  when  sold  together,  with  the  stock  and  material,  than  when  sold 
separately ;  fourth,  that  the  buildings,  machinery,  stock,  and  materials 
are  deteriorating  in  value ;  fifth,  that  the  property  mortgaged  will  not 
bring  enough  to  pay  the  bonds  claimed  by  the  New  Paddock-Hawley 
Company. 

In  the  case  of  In  re  Taliaf ero,  Fed.  Cas.  No.  13,736,  Chief  Justice 
Waite,  sitting  as  Circuit  Justice  in  the  Eastern  District  of  Virginia, 
said: 

"A  sale  ought  not  to  be  ordered  free  of  incumbrances,  unless  It  is  reason- 
ably shown  that  the  proceeds  will  be  more  than  sufficient  to  discharge  the 
lien." 

In  the  case  of  In  re  Pittelkow,  92  Fed.  901,  Judge  Seaman  said: 
"It  is,  however,  the  duty  of  the  court  to  consider  the  interests  of  mort- 
gagees and  other  secured  creditors,  as  well  as  those  of  the  general  creditors ; 
and  unless  it  is  apparent  (1)  that  the  mortgaged  premises  in  the  given  case 
will  probably  realize  upon  a  sale  an  amount  substantially  in  excess  of  the 
mortgage,  and  (2)  that  there  are  no  complications,  by  dower  rights,^  convey- 
ances, or  other  conditions,  which  require  foreclosure  under  the  mortgage,  the 
power  to  proceed  summarily  by  sale,  including  the  interest  of  the  mortgage,, 
should  not  be  exercised.  In  re  Taliafero,  3  Hughes,  422,  Fed.  Cas.  No.  18,736 ; 
In  re  Kahley,  2  Biss.  383,  Fed.  Cas.  No.  7,593;  Foster  v.  Ames,  1  Lowell, 
313,  Fed.  Cas.  No.  4,965.  Certainly,  if  foreclosure  is  necessary  to  bar  rights 
which  caflnot  be  brought  before  the  court  in  the  bankruptcy  proceeding,  the 
mortgagee  should  have  leave  to  that  end,  on  proper  showing  of  cause ;  other- 
wise, he  would  be  compelled  to  bid  for  the  protection  of  his  mortgage  inter- 
est, without  the  benelits  of  complete  foreclosure." 

In  the  case  of  In  re  Saxton  Furnace  Company,  136  Fed.  697,  Judge 
McPherson  said: 

"The  creditors  who  hold  the  furnace  company's  bonds  have  a  right  under 
the  mortgage  to  use  them  in  payment  of  the  purchase  money,  if  the  property 
shall  be  sold  by  a  Judicial  sale,  and  of  this  right  they  should  not  be  deprived^ 
if  their  title  is  unimpeachable.  If  the  trustee  disputes  their  right  to  retain 
the  bonds,  averring  that  they  have  received  a  preference,  it  would  seem  to  be 
his  duty  to  obtain  a  judicial  decision  of  the  question,  even  at  the  cost  of  delay 
and  inconvenience." 

If  the  New  Paddock-Hawley  Company  is  the  legal  owner  of  the 
bonds,  and  they  are  legal  obligations  of  the  bankrupt  and  are  secured 
by  mortgage,  the  holder  of  the  bonds  should  be  permitted,  if  it  sees 
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fit,  to  use  them  in  the  purchase  of  the  property  at  the  sale.  Its  title 
is  disputed  by  the  trustee,  and  its  right  to  use  the  bonds  depends  on 
the  result  of  the  foreclosure  suit.  Under  the  circumstances,  an  order 
should  not  be  made  for  the  sale  of  the  property  covered  by  the  morj- 
gage. 

The  petition  will  be  denied  as  to  that  property,  but  will  be  granted 
as  to  the  stock  and  material. 


MERKLEIN  y.  HURLEY. 

G[>l8trict  Court,  E.  D.  New  York.    June  7,  1912.) 

Bankbuptct  (I  166*) — ^Voidable  Pbefebences — Knowledge  of  Cbbditob. 

Payments  by  a  bankrupt  corporation  to  a  creditor  T^eld  not  shown  to 
liave  been  made  under  such  circumstances  as  to  give  the  creditor  reason- 
able cause  to  believe  that  the  corporation  was  insolvent,  so  as  to  render 
them  recoverable  as  preferences. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §|  250-253, 
255-258;   Dec.  Dig.  S  166.*] 

In  Equity.  Suit  by  Ludwig  Merklein,  trustee  in  bankruptcy  of  the 
Long  Island  Baking  Company,  against  William  S.  Hurley.  Decree 
for  defendant. 

Mingle  &  Wood,  for  plaintiff. 
A.  Berton  Reed,  for  defendant. 

CHATFIELD,  District  Judge.  This  action  was  brought  by  the 
trustee  in  bankruptcy  to  set  aside  certain  transfers,  alleged  to  be  pref- 
erential, and  given  to  the  principal  merchandise  creditor  of  the  bank- 
rupt. They  consist  of  an  assignment  of  claim,  for  supplies  furnished, 
against  the  city  of  New  York,  a  mortgage  upon  certain  lands  in  New 
Jersey,  the  transfer  of  a  horse  and  wagon,  and  payment  of  some 
$4,286.97  in  various  money  payments  during  the  four  months  pre- 
ceding the  filing  of  the  petition. 

The  schedules  of  the  bankrupt  show  few  creditors,  with  but  small 
claims,  outside  of  (1)  the  defendant  in  this  action;  (2)  the  president 
of  the  corporation,  who  seems  to  have  advanced  considerable  money 
and  incurred  considerable  obligations  in  the  conduct  of  the  business; 
and  (3)  the  holder  of  $2,900  worth  of  notes,  said  to  be  accommoda- 
tion paper  of  the  bankrupt.  The  bankrupt  was  a  corporation,  man- 
aged by  the  president.  The  bankrupt  purchased  a  business  from  an 
individual  who  was  then  in  bankruptcy,  and  seems  to  have  enjoyed 
several  contracts  with  the  city  of  New  York  for  the  furnishing  of 
bakestuflEs  to  city  institutions. 

Upon  the  trial  the  claim  of  preferential  payment  by  giving  the 
mortgage  to  the  defendant  has  been  abandoned,  although  the  circum- 
stances under  which  this  transfer  was  made  would  certainly  have 
thrgwn  great  light  upon  the  knowledge  which  the  defendant  had  two 
days  before  as  to  whether  the  bankrupt  was  in  such  condition  that  the 
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transfer  of  its  property  to  him  would  have  been  preferential,  if  made 
in  payment  of  a  pre-existing  debt.  In  the  same  way  the  charge  with 
relation  to  the  horse  and  wagon  was  not  presented  in  the  case,  nor 
gone  into  on  the  question  of  knowledge  or  intent.  All  claims  based 
upon  payments  of  cash  were  dropped,  except  that  of  a  $200  check, 
given  by  the  president  of  the  corporation  personally,  who  seems  to 
have  either  had  funds  of  the  corporation  in  his  own  bank  account 
or  was  paying  the  obligation  for  personal  reasons.  According  to  the 
evidence,  this  check  took  the  place  of  a  former  one  of  the  corpora- 
tion which  had  not  been  paid ;  but  it  does  not  appear  that  this  was 
known  when  the  city  claim  was  assigned.  The  testimony  shows  that 
a  receipt  was  given  for  the  $200  as  payment  on  account  of  the  bank- 
rupt's debt,  although  this  payment,  as  has  been  said,  was  made  by 
the  individual  check  of  the  president  But  there  is  nothing  in  the 
case  to  show  that  the  money  from  which  the  check  was  paid  was 
money  of  the  corporation,  or  that  the  defendant  had  any  reason  to  so 
conclude.  The  transaction  might  indicate  that  the  president  of  the 
corporation  had  funds  in  his  possession  for  which  he  should  account, 
and  his  present  attitude  as  a  witness  for  the  bankrupt,  claiming  that 
the  payments  to  the  defendant  were  preferential,  while  he,  at  the  same 
time,  is  attempting  to  prove  personally  large  debts  against  the  cor- 
poration, renders  his  testimony  of  little  persuasive  value,  as  against 
the  statements  of  the  defendant,  who  was  called  as  a  witness  for  the 
trustee. 

With  reference  to  the  payment  of  the  city's  claim  a  different  situa- 
tion exists.  This  assignment  was  made,  according  to  the  testimony, 
before  any  investigation  of  the  bankrupt's  finances,  other  than  an  in- 
quiry as  to  whether  the  city's  payments  were  being  used  to  pay  the 
defendant's  bills.  It  appears  that  the  president  of  the  corporation 
had  been  trusted  by  the  defendant  to  pay  the  defendant's  bills  for 
goods  used  in  city  contracts  out  of  the  proceeds  collected  from  the 
city;  that  is,  an  understanding  seems  to  have  existed  that  the  bank- 
rupt corporation  would  apply  the  specific  payments  from  the  contracts, 
for  which  the  flour  was  used,  to  the  payment  of  these  bills.  As  the 
corporation  got  into  difficulties,  and  as  the  president  or  his  backers 
became  unwilling  to  advance  more  money,  he  did  not  devote  the  en- 
tire amount  of  the  payment  from  the  city  to  the  purpose  agreed,  and 
discovery  of  this  led  the  defendant  to  demand  an  assignment,  which 
he  should  have  filed  at  once  with  the  city  of  New  York.  For  some 
reason  he  delayed  the  filing  until  after  the  bankruptcy  proceedings  had 
been  instituted.  However,  the  city  had  actual  notice  of  the  claim,  and 
the  money  was  paid  to  no  one  else.  No  difference,  therefore,  has 
resulted,  so  far  as  the  creditors  are  concerned,  except  that  the  delay 
in  filing  the  claim  has  thrown  some  doubt  upon  the  defendant's  good 
faith.  The  defendant  was  in  Europe  for  a  time,  and  his  son  acted  for 
him  in  various  transactions  previous  to  the  assignment;  but  the  evi- 
dence plainly  shows  that  he  had  authority  so  to  do,  and  the  defendant 
would  be  bound  by  his  son's  knowledge,  or  failure  to  investigate,  as 
agency  to  that  extent  was  plainly  established. 

If  matters  had  been  conducted  in  the  ordinary  way,  and  if  the  val- 
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liable  business  of  the  corporation  had  not  been  an  apparent  arrange- 
ment by  which  the  defendant  was  to  furnish  flour  to  some  one  who 
was  to  furnish  supplies  to  the  city,  and  that  the  city  would  not  be 
likely  to  fail  to  pay  for  these  supplies,  so  that  the  defendant  was 
sure  of  his  money  if  the  accounts  were  applied  in  good  faith,  it  would 
seem  likely  that  any  person  dealing  with  a  corporation  which  did  not 
pay  its  bills  would  have  had  reason  to  suppose  that  it  was  in  diffi- 
culties, and  any  transfer  of  its  property  in  payment  of  a  pre-existing 
debt  would  have  been  preferential. 

But  the.  present  case  hardly  presents  this  situation.  The  question 
of  good  faith  between  the  president  of  the  corporation  and  the  de- 
fendant was  the  real  matter  under  discussion  until  the  defendant's 
suspicions  were  aroused,  and  the  first  transfer  was  the  assignment  of 
the  account,  to  which  the  defendant  has  given  the  peculiar  appearance 
of  preference  by  assuming  that  the  assignment  need  not  be  lodged 
with  the  city  authorities.  Some  time  before  this  a  question  of  diffi- 
culty with  the  indorsers  on  certain  notes  held  also  by  the  defendant 
had  caused  discussion  with  the  president  of  the  bankrupt;  but  this 
argument  does  not  necessarily  point  to  insolvency,  and  yet  might  start 
investigation  which  would  prove  insolvency. 

The  real  questions  are  the  intent  of  the  defendant  in  getting  secu- 
rity, and  the  knowledge  of  facts  which  should  have  made  him  reason- 
ably suppose  that  a  preference  was  being  given  him,  and  as  to  both 
these  the  testimony  does  not  prove  the  case  necessary  to  be  made  out 
by  the  plaintiff.  The  giving  of  credit,  even  from  week  to  week  or 
from  month  to  month,  would  not  make  the  receipt  of  money  on  ac- 
count any  less  the  payment  of  a  pre-existing  debt,  nor  constitute  the 
transfer  of  assets  equivalent  to  a  present  consideration  (as  is  sug- 
gested by  the  defendant).  Nor  would  the  oral  agreement  to  transfer 
the  city  accounts,  at  the  end  of  the  month,  be  anything  more  than  the 
giving  of  credit.  But,  on  the  other  hand,  the  arousing  of  suspicion  as 
to  the  keeping  of  faith,  which  might  lead  to  such  investigation  as 
would  show  loiowledge  of  insolvency,  is  not  equivalent  to  the  knowl- 
edge of  facts  which  of  themselves  would  indicate  that  a  preference 
was  actually  being  given. 

On  the  case  as  it  stands,  the  defendant  may  have  judgment;  but 
he  is  not  entitled  to  costs. 


In  re  GLOUQH, 

In  re  SARGENT. 

(District  Court,  D.  Vermont    June  10,  1912.) 

L  Bahkbxtptot  (§  184*) — Chattel  Mobtoaob — Afisb- Acquired  Piiofeett, 
A  chattel  mortgage  on  after-acquired  property  of  a  bankrupt  is  valid 
under  the  statutes  of  Vermont  against  the  mortgagor's  trustee  In  bank- 
ruptcy if  the  mortgagee  has  taken  possession,  unless  such  possession  was 
taken  to  afford  a  preference,  though  the  possession  was  acquired  within 
four  months  prior  to  the  date  of  the  mortgagor's  bankruptcy  petition 
and  with  knowledge  that  he  was  insolvent  and  contemplated  baukrui^x^, 
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and  this  though  the  propeirty  was  subject  to  an  attachment  at  the  time 
possession  was  taken  which  was  invalidated  by  the  bankruptcy  proceed- 
ings. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  U  275-277; 
Dec.  Dig.  S  184.*] 

2.  Attachment  (|  164*)— Levy — ^Possession  of  ArrACHina  Officeb. 

An  attachment  of  personal  property  by  a  copy  lodged  in  the  town 
clerk's  office,  and  made  according  to  tiie  Vermont  statute,  gives  posses* 
slon  to  the  attaching  officer. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  §{  464-479; 
Dec  Dig.  i  164.*] 

8.  Bankbxtptot  (i  184*) — Chattel  Mobtoage — ^Mortgagee's  Possession. 

A  bankrupt  executed  a  mortgage  on  his  stock  of  goods  and  fixtures, 
covering  after-acquired  property,  in  March,  1910.  On  May  6,  1911,  his 
stock  was  attached  in  a  creditor's  action,  the  officer  taking  the  key  to 
the  store  from  the  bankrupt,  locking  it,  and  then  handing  the  key  back 
to  the  bankrupt  as  a  custodian.  On  July  24th  a  deputy  sheriff,  for  the 
mortgagee,  attempted  to  take  possession  by  borrowing  the  key  from  the 
bankrupt,  going  to  the  store,  unlocking,  and  entering  it,  though  the  at- 
taching officer  informed  him  that  he  was  In  possession  under  the  attach- 
ment The  deputy  sheriff  remained  in  the  store  for  part  of  one  day, 
then  locked  it,  and  retained  the  key  until  he  delivered  it  to  the  bank- 
rupt's trustee  August  18,  1911.  Held,  that  the  possession  of  the  attach- 
ing officer  continued  until  it  was  dissolved  by  the  bankruptcy  adjudica- 
tion, and  that  the  deputy  sherifTs  attempt  to  take  possession  for  the 
mortgagee  was  ineffectual,  so  that  he  acquired  no  rights  as  against  the 
trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |§  275-277; 
Dec.  Dig.  f  184.*] 

In  the  matter  of  the  bankruptcy  of  Frank  C.  Clough.  The  claim 
of  Lee  Q.  Sargent  was  overruled  by  the  referee,  and  he  brings  a 
petition  for  review.    Affirmed. 

Bert  E.  Cole,  of  Windsor,  Vt,  for  claimant. 
Stanley  C.  Wilson,  of  Chelsea,  Vt.,  for  trustee. 

MARTIN,  District  Judge.  The  case  comes  up  on  an  agreed  state- 
ment of  facts,  which  is,  in  substance,  as  follows: 

March  18,  1910,  the  bankrupt,  then  in  business,  executed  to  the 
claimant  a  chattel  mortgage  on  his  store  of  goods  for  a  valuable  con- 
sideration, to  wit,  $2,000,  which  mortgage  was  duly  executed  and 
recorded  according  to  the  laws  of  the  state  of  Vermont,  and  it  con- 
tained a  provision  that  "all  the  fixtures  and  furnishings  which  I  own 
in  said  store  and  all  the  Equipment  which  I  own  in  said  store  and  all 
the  goods,  chattels,  wares,  merchandise,  fixtures,  furnishings,  and 
equipments  which  I  may  hereafter  purchase  apd  place  in  said  store 
to  replace  those  now  in  said  store"  shall  be  held  for  the  payment  of 
said  note.  On  the  6th  day  of  May,  1911,  a  suit  was  brought  by  a 
creditor  of  the  bankrupt,  attaching  by  copy  in  the  town  clerk's  office 
all  the  goods,  wares,  merchandise,  fixtures,  etc.,  then  in  possession 
of  said  bankrupt,  and  the  attaching  officer,  James  O.  Kendall,  took 
the  key  to  the  store  from  the  bankrupt,  locked  the  store,  and  then 
handed  the  key  back  to  the  bankrupt     "On  the  24th  day  of  July, 
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1911,  P.  W.  Fitzgerald,  a  deputy  sheriff  to  whom  the  said  mortgagee 
had  delivered  his  said  mortgage  for  foreclosure,  went  to  South  Straf- 
ford for  the  purpose  of  taking  possession  of  the  aforesaid  stock  of 
goods  under  the  said  mortgage.  He  obtained  the  keys  of  the  store 
by  borrowing  them  from  the  said  Frank  C.  Clough  (the  bankrupt), 
with  whom  they  had  been  left  by  the  officer  making  the  attachment, 
went  to  the  store,  unlocked  the  doors,  which  had  been  locked  since 
the  attachment  was  made,  and  went  in.  While  he  was  there,  the  said 
Kendall,  the  officer  who  had  made  the  attachment,  went  to  the  store, 
and  Fitzgerald  informed  him  that  he  was  there  to  take  possession 
under  the  mortgage  of  Lee  Q.  Sargent.  Kendall  informed  Fitzger- 
ald that  the  goods  were  all  under  attachment,  and  in  his  possession. 
Fitzgerald  remained  in  the  store,  where  the  stock  of  goods  and  fixtures 
were,  for  a  part  of  one  day,  locked  up  the  store,  and  went  away,  re- 
taining the  keys.  Said  Kendall  at  no  time  authorized  Clough  (the 
bankrupt)  to  give  up  the  keys.  On  July  27,  1911,  the  said  Clough  was 
adjudged  a  bankrupt  on  his  voluntary  petition.  On  the  18th  day  of 
August  following  the  said  James  O.  Kendall  was  appointed  trustee  of 
the  said  bankrupt  estate,  and  demanded  of  the  said  Fitzgerald  the 
keys  of  the  store,  and  Fitzgerald  surrendered  them  upon  said  de- 
mand." It  is  further  agreed  that  the  goods,  wares,  merchandise,  and 
fixtures  that  were  in  said  store  at  the  time  of  the  execution  of  the 
mortgage  were  worth  $181.48. 

The  trustee  claims  that  all  the  mortgagee  can  hold  under  said  mort- 
gage is  the  goods  and  fixtures  that  were  in  the  store  at  the  time  the 
mortgage  was  given.  The  mortgagee  claims  that  through  his  agent, 
Sheriff  Fitzgerald,  he  obtained  possession  of  all  the  goods  and  fix-, 
tures,  and  was  in  possession  of  the  same  when  the  bankruptcy  pro- 
ceedings were  instituted,  and  therefore  he  is  entitled  to  hold  all  of 
said  goods  and  fixtures  against  the  trustee.  It  appears  that  the 
amount  due  on  the  mortgage  far  exceeds  the  value  of  the  goods  and 
fixtures  that  were  in  the  store  at  the  time  of  the  execution  of  the 
mortgage.  The  referee  sustained  the  trustee's  claim  without  an  opin- 
ion. 

[1]  The  questions  that  arise  in  this  case  involve  the  construction 
of  the  statutes  of  Vermont.  This  court  should  follow  the  decisions 
of  the  Supreme  Court  of  the  state.  In  Thompson,  Trustee,  v.  Fair- 
banks, 75  Vt.  361,  56  Atl.  11,  104  Am.  St.  Rep.  899,  the  court  held 
that: 

"A  chattel  mortgage  on  after-acquired  property,  under  which  the  mortgagee 
has  taken  possession  of  such  property  with  the  mortgagor's  consent,  is  valid 
against  the  mortgagor's  trustee  in  bankruptcy,  in  the  absence  of  an  express 
finding  that  such  possession  was  taken  for  the  purpose  of  affording  a  prefer- 
ence, though  possession  was  so  acquired  within  four  months  prior  to  the  date 
of  the  mortgagor's  petition  in  bankruptcy,  and  with  knowledge  that  the 
mortgagor  was  insolvent  and  contemplating  bankruptcy  proceedings.  This 
result  Is  not  prevented  by  the  fact  that,  when  the  mortgagee  took  possession 
of  the  property,  it  was  subject  to  ian  attachment  which  was  Invalidated  by 
the  bankruptcy  proceedings.  Nor  does  the  mortgagor's  consent  to  such  tak-' 
ing  of  possession  amount  to  a  fraudulent  transfer  of  such  property,  in  the 
absence  of  an  express  finding  to  that  effect" 
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Under  the  authority  of  this  case,  if  the  mortgagee  was  in  posses- 
sion, when  the  creditor's  attachment,  being  made  within  four  months 
of  the  bankruptcy  proceedings,  was  invalidated  by*the  adjudication 
in  bankruptcy,  he  would  be  entitled  to  all  the  goods  that  had  been 
acquired  as  security  for  the  payment  of  the  loan  for  which  the  mort- 
gage was  given,  so  the  vital  question  is:  Was  the  mortgagee  in  pos- 
session? 

[2]  An  attachment  by  copy  lodged  in  the  town  clerk's  oflSce  and 
made  in  accordance  with  the  provisions  of  the  statute  of  Vermont 
gives  possession  to  the  attaching  officer.  Barron  v.  Smith,  63  Vt.  121, 
21  AtL  269;  National  Bank  of  Chelsea  v.  Miller,  67  Vt  66,  30  Atl. 
700. 

[3]  In  the  case  at  bar,  the  possession  of  the  attaching  officer  con- 
tinued until  it  was  dissolved  by  the  adjudication.  True  it  is  that  the 
mortgagee  undertook,  through  a  deputy  sheriflf,  to  taJce  possession, 
but  that  was  at  a  time  when  said  attachment  was  in  full  force,  and 
there  was  no  delivery  by  the  debtor.  The  mortgagee's  physical  pos- 
session was  for  only  a  part  of  a  day.  It  is  claimed  here  that  his  phys- 
ical possession  continued  because  he  locked  the  store  and  kept  the 
keys.  These  acts  of  the  mortgagee  never  transferred  the  chattels  in 
question  to  his  possession.  Before  the  adjudication  all  of  said  per- 
sonal property  was  in  the  possession  of  the  attaching  officer,  James 
O.  Kendall.  When  that  attachment  was  dissolved  by  the  adjudication 
neither  officer  was  in  possession,  hence  possession  reverted  to  the 
bankrupt  debtor  (there  being  no  receiver),  who,  under  the  law,  held 
it  in  trust  for  his  bankrupt  estate  until  the  election  and  appointment 
.  of  a  trustee,  then  possession  passed  to  the  trustee* 

The  decision  of  the  referee  is  affirmed. 


WOLFE  V.  INTERNATIONAL  FIRE  INS.  CO. 

(District  Court,  D.  Maryland.    May  31,  1912.) 

L  InsuBANCE  (I  79*)— Agents— Emplotmeni>— Rescission  by  Mutual  Con- 
sent. 

Where  plaintiff,  who  had  entered  Into  a  contract  to  act  as  a  general 
agent  for  defendant  Insurance  company  for  a  term  of  10  years,  through 
his  attorneys  notified  defendant  that,  owing  to  its  alleged  breach  of  the 
contract,  he  had  concluded  to  rescind  the  same  and  demanded  the  return 
of  the  consideration  he  had  paid  therefor,  which  notice  was  accepted  by 
defendant  a  rescission  by  mutual  consent  was  effected,  notwithstanding 
the  fact  that  plaintiff  at  the  same  time  demanded  damages  which  defend- 
ant refused  to  pay,  and  plaintiff  cannot  maintain  an  action  in  covenant 
on  the  contract  to  recover  damages  for  its  breach. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  §  104;  Dec  Dig. 
I  79.*] 

2.  INSUBANCB   (I  85*) — OONTBACTS   OF  AGENCY— CoNSTBUCTION—BBKAOH. 

A  contract  by  which  defendant  a  fire  Insurance  company,  employed 
plaintiff  as  Its  general  agent  in  two  states  for  a  term  of  10  years  with 
the  right  to  appoint  all  agents  under  him,  his  compensation  to  be  a  i^&> 
centage  of  all  premiums  received  from  the  business  done  In  such  states, 
did  not  deprive  defendant  of  the  right  to  select  such  business  as  in  the 
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jodgme&t  of  its  directors  was  for  Its  best  interest,  and  give  plaintiff  a 
vested  right  to  insist  tliat  It  sliould  do  all  kinds  of  business  that  was 
done  by  other  reputable  companies,  and  an  order  of  the  directors  that 
plaintiff  should  cease  writing  policies  on  certain  kinds  of  risks  which  had 
proved  unprofitable  did  not  constitute  a  breach  of  the  contract  which 
entitled  plaintiff  to  damages. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  1 115 ;  Dec.  Dig. 
§  85.»] 

At  Law.  Action  by  Francis  E.  S.  Wolfe  against  the  International 
Fire  Insurance  Company.  On  demurrer  to  replication.  Demurrer 
sustained. 

Slingluff  &  SUngluff,  of  Baltimore,  Md.,  for  plaintiff. 
Ritchie  &  Janney,  of  Baltimore,  Md.,  for  defendant 

ROSE,  District  Judge.  The  plaintiff  sues  the  defendant  for  an  al- 
leged breach  of  a  contract  by  which  the  plaintiff  became  general  agent 
for  the  defendant.  The  plaintiff  will  be  called  the  "agent,"  the  de- 
fendant the  "company." 

The  declaration  sets  forth  the  agreement  in  full.  By  it  the  agent 
became  general  agent  of  the  company  for  the  states  of  Maryland  and 
Pennsylvania.  In  that  territory  be  was  to  appoint  all  agents  or  sub- 
agents.  His  compensation  was  to  be  321^  per  cent,  on  all  premiums, 
less  return  premiums  and  reinsurances  collected  for  all  business  writ- 
ten within  the  territory  for  account  of  the  company.  Many  of  the 
expenses  of  the  agency  were  to  be  paid  by  the  agent,  others  by  the 
company.    The  agent  was  to  give  bond  for  $20,000. 

The  contract  provided : 

"It  is  understood  and  agreed  that  this  contract  shaU  continue  in  foi^  after 
approval  of  said  bond  for  ten  years  from  the  date  hereof.  *  *  *  It  is 
further  agreed  that  said  company  reserves  the  right  to  cancel  this  contract 
if  at  any  time  after  the  first  year,  or  any  year  thereafter,  the  losses  and  ez- 
p^ises  exceed  the  receipts  for  two  consecutive  years.*' 

The  agent  agreed  to  make  certain  daily  and  monthly  reports  and  to 
remit  at  the  times  and  in  the  manner  prescribed  in  the  agreement. 
This  agreement  was  dated  May  31,  1910.  The  agent  gave  the  bond 
and  entered  on  the  discharge  of  his  duties  under  the  agreement. 

The  declaration  alleges  that  on  the  4th  of  August,  1911,  the  com- 
pany wrote  him  that  the  board  of  directors,  after  thoroughly  analyzing 
his  account  and  business  sent  to  the  company,  found  that  the  same 
had  produced  a  very  heavy  fire  loss,  and  for  that  reason  the  board 
had  determined  to  ask  him  not  to  send  any  new  business  or  renewals 
from  the  date  of  the  receipt  of  the  letter,  excepting  risks  of  the  pre- 
ferred class.  He  was  directed  to  decline  all  special  hazards  and  out- 
side unprotected  risks.    The  letter  said : 

*'Tou  are  familiar  with  the  excess  losses  which  your  territory  has  pro- 
duced,  and  as  a  matter  for  our  own  protection  we  are  forced  to  demand  a 
more  limited  classification.  Yon  are  also  aware  that  the  company  cannot  be 
reasonably  expected  to  maintain  an  agency  plant  at  a  state  that  is  producing 
such  excessive  losses.  We  desire  as  far  as  within  our  power  to  minimize  the 
losses  and  ask  your  hearty  co-operation  and  trust  you  will  agree  with  us  and 
work  to  attain  the  end  desired.** 

*For  othvr  cmm  Me  same  topic  ft  8  number  in  Dec.  ft  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


190  107  TEDEBAL  BBPORTBE 

The  declaration  says  that  the  company  thereafter  declined  to  accept 
policies  of  insurance,  whether  the  class  known  as  new  business  or  re- 
newzd,  written  by  the  agent  and  forwarded  to  the  company,  and  from 
the  time  of  such  letter  the  company  wrongfully  refused  to  permit  the 
agent  to  perform  said  contract.  It  alleges  the  readiness  and  willing- 
ness of  the  agent  to  have  performed  it.  It  says  that  the  action  of 
the  company  in  refusing  to  accept  from  the  agent  the  insurance  pol- 
icies, other  than  risks  of  the  preferred  class,  amounted  to  a  breach  of 
the  contract  to  the  damage  of  the  agent. 

The  company  for  a  first  plea  said  that  the  contract  was  by  mutual 
agreement  rescinded,  and  set  forth  in  the  plea  certain  correspondence 
which  had  passed  between  the  agent  and  the  company.  From  this 
correspondlence  it  appears  that  the  agent,  through  his  attorneys,  on  the 
10th  of  August,  declined  to  admit  the  right  of  the  company  to  limit 
in  the  manner  attempted  the  business  he  might  do.  He  notified  the 
company  that  until  further  informed  he  should  continue  to  write 
business  as  theretofore.  On  the  23d  of  August  he  again  wrote 
through  his  attorneys.  These  gentlemen  said  that  they  had  advised  the 
agent  that  the  demand  to  restrict  his  future  business  to  the  preferred 
class  and  the  company's  subsequent  refusal  to  retain  insurance  written 
by  the  agent  for  risks  other  than  the  preferred  class  was  practically 
a  nullification  of  his  contract  of  agency  and  entitled  him  to  rescind 
the  contract  and  to  demand*  the  return  of  the  consideration  therefor 
as  well  as  compensation  for  the  losses  he  has  sustained.    They  add : 

"By  reason  of  this  breach  of  contract  by  your  company  In  maimer  indi- 
cated, Mr.  Wolfe  has  concluded  to  rescind  the  same  and  we  hereby  notify 
you  of  his  rescission  thereof  and  demand  on  his  behalf  a  return  of  the  con- 
sideration therefor  as  well  as  full  compensation  for  his  expenditures  and 


They  further  say  that  they  had  instructed  the  agent  that,  owing  to 
the  breach  of  contract  by  the  company,  he  was  not  to  make  his  month- 
ly remittances  as  agent  until  the  matter  was  adjusted.  They  added 
that,  in  order  to  minimize  the  company's  loss  as  much  as  possible,  he 
would,  until  further  notice,  without  waiving  any  of  his  rights,  continue 
to  forward  such  business  as  may  be  forthcoming  until  the  company 
could  make  such  other  arrangements  as  it  saw  fit  to  care  for  the  same. 

On  the  26th  of  August  the  company  replied  through  its  attorneys. 
In  that  letter  they  said,  "We  accept  your  notice  of  such  rescission." 
The  agent  was  notified  not  to  write  any  further  business.  They  said 
that,  if  the  agent  did  not  make  his  monthly  remittances  as  agent  in 
accordance  with  the  terms  of  the  contract  now  rescinded  by  him,  suit 
would  be  brought  upon  his  bond. 

In  another  letter  addressed  to  the  agent  and  written  on  the  same 
day  as  the  last,  viz.,  August  26,  1911,  he  was  told  that  the  company 
accepted  notice  of  his  rescission  of  the  contract  "which,  in  accordance 
with  your  election,  we  now  treat  as  terminated." 

The  company's  second  plea  alleged  full  performance  by  it  and 
breach  by  the  agent. 

On  the  second  plea  the  agent  joined  issue,  and  to  the  first  plea  he 
replied  that  from  the  correspondence  contained  in  the  company's  first 
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plea,  and  from  the  additional  letters  reproduced  in  the  agent's  replica- 
tion, it  did  not  appear  that  there  was  any  joint  concurrence  by  the 
parties  to  the  said  contract  under  which  the  same  was  by  mutual  agree- 
ment rescinded.  These  additional  letters  consist  of  a  letter  from  the 
agent's  attorneys  to  the  company  under  date  of  September  8,  1911,  in 
which  they  demanded  $25,000  damages  and  loss  sustained  by  the  agent 
by  reason  of  breach  by  the  company  of  its  contract  with  him.  $5,000 
of  this  is  the  amount  required  of  the  agent  for  the  purchase  of  stock 
in  the  company  in  ordler  to  obtain  the  general  agency.  $20,000  was 
the  estimated  loss  of  profits  on  business  written  and  to  be  written  dur- 
ing the  life  of  the  contract  if  it  had  not  been  broken.  In  reply  to 
this  letter,  the  company's  attorneys,  under  date  of  September  11,  1911, 
explained  that: 

"The  losses  of  the  company  had  become  bo  great  and  were  increasing  so 
rapidly  that  the  officers  of  the  company  called  together  the  directors  from 
the  different  parts  of  the  state  *  *  *  to  consider  what  could  be  done  to 
reduce  these  losses  and  protect  the  interests  of  the  company,  both  of  the 
policy  holders  and  the  stockholders." 

The  directors^ 

"decided  that  the  interests  of  the  company  imperatiyely  demanded  that  steps . 
be  taken  at  once  to  curtail  the  losses,  and  with  this  end  in  view,  and  this 
only,  they  decided  tiiat  in  those  states  where  the  business  had  been  unprofita- 
ble and  where  the  losses  had  been  so  great,  they  would,  at  least  for  the  time 
being,  instruct  their  agents  to  eliminate  the  unprofitable  business  and  take 
only  such  risks  as  the  company  might  safely  carry." 

They  stated  that  the  agent — 

"seemed  to  take  the  view  that  this  was  an  assault  upon  his  contract,  and 
through  you,  as  we  understand  the  communication,  he  threw  up  the  contract, 
and  the  company,  through  us,  accepted  the  resignation  and  has  since  then 
been  proceeding  on  the  basis  of  his  being  no  longer  a  g&ieni  agent  of  this 
company." 

In  reply  under  date  of  September  19,  1911,  the  attorneys  for  the 
agent  write,  among  other  things,  that: 

"The  business  he  handed  into  your  company  was  such  business  as  was  done 
by  all  insurance  companies  in  the  ordinary  course  of  insurance  business,  and 
that  when  you  cut  him  down  and  limited  him  to  the  character  of  insurance 
which  you  require  him  to  take,  his  business  was  practically  gone,  and  that 
be  would  not  realize  enough  from  it  to  pay  his  office  rent,  muc^  less  the 
many  other  expenses  of  the  same.  From  this  viewpoint  we  have  advised  Mr. 
Wolfe  that  the  action  on  the  part  of  your  company  was  a  rescission  of  the 
contract,  and  he  accepted  the  same  as  a  rescission  and  a  violation  of  the 
terms  of  the  contract  which  would  entitle  him  to  substantial  damages  for 
such  violation."  "If  we  are  correct  in  this  view,  Mr.  Wolfe  will  be  entitled 
to  repayment  of  the  $5,000  consideration  and  also  to  such  damages  as  he  may 
have  sustained,  measured  by  the  profits  which  he  might  have  made  during 
the  continuance  of  the  agreement" 

On  September  27th  the  attorneys  for  the  company  answered.  They 
said,  among  other  things : 

"If  we  understand  your  position,  it  is  that  Mr.  Wolfe  is  entitled  to  a  re- 
payment of  the  consideration  which  he  paid  for  stock  in  the"  company ;  "but 
you  do  not  say  whether  he  still  owns  the  stock,  nor  do.  you  offer  to  return  it 
to  the  company.  We  would  like,  therefore,  to  know  definitely  whether  Mr. 
Wolfe  BtlU  owns  this  stock,  or  whether  he  has  disposed  of  It,  and  what  he 
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considers  the  stock  wortb.  We  do  not  understand  that.  In  any  event,  h« 
would  be  entitled  to  recelTe  back  the  consideration,  even  if  he  should  return, 
or  ofifer  to  return,  the  stock.  It  was  a  reasonable  requirement  on  the  part 
of  the  company,  in  appointing'  its  general  agents,  that  they  should  have  a 
substantial  Interest  in  the  company  by  owning  stock,  and  Mr.  Wolfe  certainly 
oould  not  dalm  that  he  oould.  throw  up  his  agency  because  of  a  real  or  fan- 
cied grievance,  and  then  cancel  his  stockholding  and  recover  back  the  money 
he  had  paid  for  it." 

On  October  7th  the  agent's  attorneys  answered  that  they  ha3  taken 
it  for  granted  that  the  proposition  made  by  them  that  the  $5,000  should 
be  returned  to  the  agent  included  a  return  by  him  of  the  stock.  This 
letter  stated  that  the  suit  would  be  brought  in  a  few  days. 

[1]  The  company  demurred  to  this  replication.  It  says  that  at  the 
time  suit  was  brought  the  contract  had  been  rescinded  by  mutual  con- 
sent. The  agreement  had  so  far  ceased  to  exist  that  no  action  could 
be  maintained  upon  it.  The  agent  denies  that  what  passed  between 
the  parties  amounted  to  a  rescission.  He  does  not  question  that  he 
in  so  many  words  told  the  company  that  he  had  elected  to  rescind  the 
contract  and  the  company  expressly  said  that  it  accepted  such  rescis- 
sion. He  does  claim,  however,  that  all  that  in  fact  happened  was  that 
he  offered  to  rescind  upon  terms,  that  the  company  could  not  accept 
the  offer  otherwise  than  upon  such  terms,  and  that  it  never  did  as- 
sent to  the  latter.  If  so,  the  rescission  never  became  effective.  The 
contract  still  remained  in  force.  The  correspondence  does  not  sug- 
gest that  tlje  agent  thought  that,  in  telling  the  company  that  he  had 
elected  to  rescind,,  he  supposed  he  v/3is  making  it  an  oflEer.  Quite 
clearly  he  conceived  himself  to  be  exercising  a  legal  right  which,  un- 
der the  circumstances  as  he  saw  them,  was  absolute.  Having  so 
elected,  he  made  demand  upon  the  company  for  those  things  to  which 
in  consequence  of  his  choice  he  felt  he  had  become  entitled.  The 
company  in  effect  replied :  "We  assent  to  your  rescission  of  the  con- 
tract. We  do  not  think  that  your  view  of  what  follows  from  such 
action  is  in  all  respects  correct."  If  he  had  chosen,  the  agent  might 
thereupon  have  safely  acted  upon  the  assumption  that  the  contract 
was  at  an  end.  The  company  would  not  have  been  heard  to  say,  "We 
did  not  assent  to  your  rescission  of  the  contract  because  we  expressed 
our  nonconcurrence  in  your  understanding  of  the  legal  consequences 
which  it  entailed." 

It  is  true  that  the  words  "rescind"  and  "annul"  are  often  loosely 
used. 

Sometimes  the  party  claims  the  right  to  rescind  or  annul  a  contract 
when  he  means  nothing  more  than  to  say  that  he  considers  himself 
released  from  any  further  obligation  of  performance  on  his  part,  re- 
serving to  himself,  however,  the  right  to  recover  damages  for  the 
breaches  committed  by  the  other  party.  United  States  v.  O'Brien, 
220  U.  S.  327,  31  Sup.  Ct.  406,  55  L.  Ed.  481. 

It  will  not  always  be  either  fair  or  reasonable  to  deduce  sei*ious  legal 
consequences  from  the  mere  employment  of  such  words.  The  cir- 
cumstances under  which  they  were  used  and  the  interpretation  which 
the  party  using  them  put  upon  them  at  the  time,  as  shovm  by  the 
connection  in  which  he  used  them,  should  be  taken  into  account.    In 
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what  sense  were  they  used  in  the  correspondence  between  the  par- 
ties? At  the  time  the  correspondence  began,  the  agent  thought  that 
the  company  had  broken  its  contract.  If  that  were  so,  he  had  a  right, 
if  he  would,  to  treat  the  contract  as  still  alive,  and  to  sue  for  the 
damages  he  had  suffered  by  its  breach.  He  was  not  required  to  do 
so.  He  might,  if  he  preferred,  rescind  it.  If  he  did  the  latter,  he 
could  demand  back  the  consideration  he  had  paid,  repayment  of  mon- 
ey laid  out  by  him,  and  compensation  upon  a  quantum  meruit  for  the 
services  he  had  rendered.  If  he  elected  to  treat  the  contract  as  in 
force  by  suing  for  damages  for  its  breach,  he  could  not  ask  for  the 
return  of  the  consideration  he  had  paid.  The  measure  of  damages 
for  the  breach  of  a  contract  is  the  amouht  which  would  put  the  in- 
jured party  in  the  same  position  as  he  wpuld  have  been  had  the  con- 
tract been  performed.  He  who  recovers  such  damages  is  in  theory 
of  law  placed  in  the  same  situation  he  would  have  been  had  no  breach 
occurred.  To  give  him  back,  in  addition,  the  consideration  he  had 
paid  to  induce  the  other  party  to  enter  into  the  contract,  would  be  to 
give  him  all  the  benefit  of  the  contract  while  relieving  him  from  all 
its  burdens. 

In  the  same  sentence  in  which  the  agent's  attorneys  notified  the 
company  that  he  had  "concluded  to  rescind"  the  contract,  they  de- 
manded "on  his  behalf  a  return  of  the  consideration  therefor  as  well 
as  full  compensation  for  his  expenditures  and  losses."  The  return  of 
the  consideration  was  something  to  which  he  was  in  no  wise  entitled 
if  the  contract  was  to  continue  in  force,  even  to  the  limited  extent  that 
damages  for  its  breach  could  be  recovered.  At  no  stage  of  the  cor- 
respondence did  he  abandon  his  claim  for  the  return  of  the  original 
consideration.  It  is  true  in  his  later  letters  he  asked  not  only  to  be 
paid  back  the  consideration  for  the  contract,  but  to  be  given  damages 
for  its  breach.  His  insistence  that  he  was  entitled  to  get  back  the 
consideration  proves  that  he  was  still  asserting  that  the  contract  had 
been  ended. 

It  must  be  borne  in  mind  that  this  correspondence  was  conducted  on 
his  behalf  by  his  attorneys.  It  was  not  a  case  in  which  a  layman  used 
technical  words  without  comprehending  their  legal  import. 

There  is  no  longer  any  doubt  in  Maryland  that  a  contract  under 
seal  may  be  rescinded  by  mutual  assent,  although  that  assent  be  by 
parol.    Herzog  v.  Sawyer,  61  Md.  344. 

This  action  is  in  covenant.  If  the  contract  sued  on  has  been  by 
mutual  consent  rescinded,  as  from  the  correspondence  it  appears  that 
it  has  been,  the  suit  cannot  be  maintained.  It  follows  that  for  this 
reason  the  defendant's  demurrer  should  be  sustained. 

[2]  The  demurrer  mounts  up  to  the  first  fault  in  pleading.  In  this 
case  it  raises  an  issue  which  cuts  even  deeper  than  the  one  already 
considered.  Was  the  refusal  of  the  company  to  write  any  more  risks 
in  Maryland  and  Pennsylvania  except  those  of  the  preferred  class 
a  breadi  of  the  contract  sued  on?  If  it  was  not,  the  agent  has  no 
cause  of  action  against  it  upon  such  contract. 

From  the  correspondence  made  a  part  of  the  pleadings^  it  appears 
197  F.— 13 


Digitized  by 


Google 


194  197  FEDERAL  BBPOBTBB 

that  the  agent  claims  that  he  was  induced  to  invest  $5,000  in  the  stock 
of  the  company  and  to  enter  into  the  contract  sued  on  by  representa- 
tions as  to  the  character  and  extent  of  the  business  the  company  pro- 
posed to  do  in  Maryland  and  Pennsylvania.  What  rights,  if  any,  such 
representations,  if  made,  would  give  him  against  the  company,  need 
not  be  here  considiered.  Nor  in  this  case  can  the  court  properly  in- 
quire whether  the  company's  acquiescence  in  his  express  desire  to  re- 
scind the  contract  does  not  give  him  a  right  to  demand  that  he  shall 
be  restored  to  the  position  in  which  he  was  before  the  contract  was 
made,  and  this  irrespective  of  whether  the  pompany  had  or  had  not 
broken  it.  • 

In  the  case  at  bar  the  ag/^nt  seeks  damages  for  breach  of  the  con- 
tract, and  he  seeks  nothing  else.  He  says  that  by  the  contract  the 
company  made  him  its  general  agent  for  Maryland  and  Pennsylvania. 
No  limitations  were  put  by  that  agreement  upon  his  powers.  He  con- 
tends that  the  company  thereby  bound  itself  to  permit  him  to  transact 
all  kinds  of  business  which  a  well-conductedl  fire  insurance  company 
operating  in  the  states  named  ordinarily  and  habitually  does.  In  par- 
ticular he  claims  that  the  company  bargained  that  he  might  solicit  and 
write  policies  upon  all  that  great  mass  of  property  which  does  not 
constitute  what  is  technically  known  as  a  "preferred  risk."  The  con- 
tract by  its  terms  was  to  last  for  10  years,  imless,  in  the  event  that 
for  two  consecutive  years  the  losses  and  expenses  had  exceeded  the 
receipts,  the  company  elected  to  cancel  the  contract.  He  says  that  it 
is  upon  business  other  than  that  of  the  preferred  class  that  the  sub- 
stantial profits  of  a  general  agent  are  earned.  When  the  company 
told  him  that  he  must  not  write  policies  on  any  property  not  of  that 
class,  it  made  the  agency  valueless  to  him.  When  the  company,  without 
his  consent  and  against  his  protest,  put  him  undJer  such  a  prohibition, 
he  contends,  it  broke  the  contract.  He  argues  that  the  express  pro- 
vision for  its  termination  on  certain  contingencies  which  could  not 
^transpire  until  at  least  two  years  had  elapsed  from  the  making  of  the 
contract,  shows  that  the  company  could  not  end  the  contract  before 
the  two  years  were  up,  nor  afterwards  except  under  the  conditions  pro- 
vided for  in  the  contract.  There  can  be  no  question  that  the  parties 
intended  that  the  contract  should  last  for  ten  years  probably — for  two 
years  certainly. 

But  to  what  did  the  contract  bind  them?  The  company  says  that 
its  agreement  was  that  the  agent  was  to  be  its  general  agent  tfirough 
whom  it  must  for  a  period  of  ten  years  do  all  the  business  it  was  able 
to  do  and  saw  fit  to  do  in  the  states  of  Maryland  and  Pennsylvania. 
During  that  time  it  could  have  no  other  ag^nt  than  the  plaintiff  and 
his  employes  in  those  states,  or  either  of  them ;  but  it  reserved  to  it- 
self the  right  to  determine  from  time  to  time  the  kind,  character,  and 
extent  of  5ie  business,  if  any,  it  would  do  in  that  territory.  The  agent 
says  such  a  construction  would  be  unreasonable  because  it  would  make 
the  contract  worthless  to  him.  Would  it  ?  It  was  not  a  bargain  which 
would  necessarily  be  unattractive  to  a  general  agent.  An  experienced 
and  capable  insurance  man  is  not  likely  to  want  to  be  general  agent 
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for  a  fire  insurance  company  unless  he  thinks  it  is  likely  to  be  so 
managed  and  conducted  as  to  gaiij  and  hold  the  confidence  of  the  pub- 
lic. If  he  thinks  otherwise,  he  will  not  readily  put  $5,000  of  his  money 
into  its  stock.  The  Company  will  not  continue  to  stand  well  with  thi 
community  unless  its  losses  are  kept  within  a  reasonable  percentage 
of  its  receipts.  An  agent  will  not  doubt  that,  so  long  as  the  company 
can  make  money  by  doing  business,  it  will  want  to  do  all  the  business 
it  can  get  to  do.  He  cannot  afford  to  become  its  agent  at  all  unless 
he  supposes  that  it  will  prove  successful  and  successful  in  his  terri- 
tory. If  it  does  succeed  there,  it  will  be  as  eager  as  he  to  push  the 
business  it  must  do  through  him.  For  ten  years  he  will  share  what- 
ever measure  of  prosperity  it  enjoys  as  a  consequence  of  the  business 
originating  in  his  territory.  During  that  time  it  must  give  him  32^^ 
per  cent,  of  all  the  premiums  it  collects  from  business  there  done. 

Put  in  another  way :  It  is  worth  while  to  have  the  exclusive  right 
for  ten  years  to  represent  in  two  populous  and  wealthy  states  a  fire 
insurance  company  doing  a  profitable  business  in  them.  It  is  worth 
nothing,  and  in  the  long  run  less  than  nothing,  to  represent  a  com- 
pany which  is  not  successful.  From  this  point  of  view  there  will  be 
nothing  strange  in  an  agent  making  an  agreement  which  secured  him 
nothing  more  than  the  right  to  do  in  those  states  for  the  company 
whatever  business  it  from  time  to  time  saw  fit  to  do  in  them.  The 
agent,  however,  puts  a  different  construction  upon  the  contract  sued 
on.  He  says  that  it  binds  the  company  for  ten  years,  unless  sooner 
terminated  according  to  its  terms,  to  insure  all  kinds  of  property  which 
other  well-conducted  fire  insurance  companies  are  in  the  habit  of 
insuring.  He  says  the  company  must  continue  to  do  so  even  when  in 
the  judgment  of  its  officers  and  directors  such  a  course  will  be  con- 
trary to  its  best  interests  and  to  those  of  its  stockholders  and  policy 
holders.  H!e  claims  that  by  the  contract  he  has  obtained  a  vested  right 
during  its  life  to  write  policies  upon  all  kinds  of  property  not  of  an 
extrahazardous  nature,  and  to  get  his  commissions  therefor.  He 
relies  on  Stirling  v.  Waitland,  5  Best  &  Smith,  840;  Life  Association 
of  America  v.  Ferrill,  60  Ga.  414 ;  Macgregor  v.  Union  Life,  121  Fed. 
496,  57  C.  C.  A.  613  (C.  C.  A.  8th  Circuit) ;  Newcomb  v.  Imperial 
Ins.  Co.  (C.  C.)  51  Fed.  725;  Stowell  v.  Mfgrs.,  61  App.  Div.  58, 
70  N.  Y.  Supp.  80;  Seipel  v.  Inter.  Life  Ins.,  84  Pa.  47. 

It  will  serve  no  good  purpose  to  review  these  cases  in  detail.  Some 
of  them  can  be  readily  distinguished  from  that  at  bar ;  some  of  them 
cannot.  Other  cases  of  greater  authority  take  the  opposite  view.  The 
interests  of  policy  holders  and  stockholders  require  that  an  insurance 
company  shall  reserve  to  its  officers  and  directors  the  right  to  de- 
termine from  time  to  time,  as  conditions  change,  what  risks  the  com- 
pany should  assume.  The  presumption  at  least  is  that  it  will  not  sur- 
render this  power  for  long  periods  of  years  to  one  who  is  neither  an 
officer  nor  a  director,  to  one  who  may  never  have  been  a  stockholder, 
or,  if  he  has  ever  been,  may  at  any  time  cease  to  be.  Such  a  person 
may  be  so  situated  that  his  immediate  income  may  be  of  more  moment 
to  him  than  either  the  success  of  the  company  or  his  own  permanent 
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prosperity  as  its  agent.  Such  a  bargain  would  seem  to  be  unwise. 
For  the  purposes  of  this  case  it  is  not  necessary  to  say  or  suggest  that 
it  is  so  far  contrary  to  public  policy  that  it  would  be  unenforceable 
even  when  there  could  be  no  question  that  it  had  been  made.  All  that 
need  be  said  is  obvious  enough.  He  who  claims  that  such  an  agree- 
ment has  been  made  must  be  able  to  point  to  some  language  which  is 
susceptible  of  no  other  reasonable  interpretation.  It  will  not  be  lightly 
presumed  that  the  directors  of  an  insurance  ^company  will  so  hamper 
their  liberty  of  action.  This  is  the  view  taken  in  Pellett  v.  Manufac- 
turers' &  Merchants'  Ins.  Co.,  104  Fed  502, 43  C.  C.  A.  669  (C.  C.  A. 
7th  Circuit) ;  Kansas  Union  Life  Ins.  Co.  v.  Burman,  141  Fed.  849,  73 
C.  C.  A.  69  (C.  G.  A.  8th  Circuit)  ;  Moore  v.  Security  Trust  &  Life 
Ins.  Co.,  168  Fed.  496,  93  C.  C.  A.  652  (C.  C.  A.  8th  Circuit)  ;  In  re 
English  &  Scotch  Marine  Ins.  Co.,  Law  Reports  S  Chancery  Appeals, 
739.  It  may  be  now  taken  as  the  settled  doctrine  of  the  higher  federal 
courts.    It  should  govern  this  case. 

The  plaintiff's  narr.  discloses  no  cause  of  action.    Defendant's  de- 
murrer must  be  sustained. 


LOWTHBR  T.  POTTER  et  nx, 

(District  Court,  E.  D.  Kentucky.    May  27,  1912.) 

L  Fbauds,  Statute  of  (§  H7*) — Contbactb  fob  Saus  or  Bbai*  Pbopkbtt— 
Memorandum — ^Delivery. 

It  is  sufficient  to  take  a  parol  contract  for  a  sale  of  real  estate  out 
of  the  statute  of  frauds  If  a  note  or  memorandum  thereof  is  made  and 
signed  by  the  party  to  be  charged,  although  it  is  not  delivered,  but  re- 
tained in  his  own  possession. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of,  Gent.  Dig.  (  261 ; 
Dec.  Dig.  S  117.*] 

2.  Fbauds,  Statute  of  (8  117*) — Contbacts  fob  Sale  of  Baal  Pbopebty — 

SUFFICnCNCY   OF  MEMORANDUM— tUNDELIVERED  DEED. 

An  undeliyered  deed  to  real  estate  which  contains  no  recital  of  a  pre- 
vious contract  of  sale  does  not  of  Itself  constitute  a  memorandum  of  such 
a  contract  which  will  satisfy  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of,  Cent.  Dig.  {  261 ; 
Dec.  Dig.  §  117.*] 

In  Equity.  Suit  by  C.  F.  Lowther  against  William  Potter  and 
Nancy  Potter,  his  wife.    On  demurrer  to  bill.    Demurrer  sustained. 

Simeon  S.  Willis,  of  Ashland,  Ky.,  for  plaintiflf. 
David  Hays,  of  Whitesburg,  Ky.,  for  defendants. 

COCHRAN,  District  Judge.  This  cause  is  before  me  on  demurrer 
to  the  bill. 

It  is  a  suit  for  the  specific  performance  of  a  contract  for  the  sale 
of  certain  real  estate  on  Elkhorn  creek  and  its  tributaries,  in  Letcher 

county,  Ky.,  and  within  this  district,  alleged  to  have  been  made  on  or 

'  -  ■  ■  ■      I  I       . 

*For  other  cases  see  same  topic  A  (  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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about  September  20,  1910,  by  the  defendants  with  one  D.  V.  Lowther. 
The  consideration  to  be  paid  for  the  lajid  covered  by  the  contract  was 
the  sum  of  .$2,080.  Two  deeds  for  different  portions  thereof  were 
to  be  made,  one  a  general  warranty  deed,  and  the  other  a  quitclaim. 
It  is  not  alleged  that  the  contract  was  in  writing.  It  must  be  taken, 
therefore,  that  it  was  an  oral  contract.  It  is  alleged  that  on  Septem- 
ber 20,  1910,  the  defendants  prepared,  signed,  and  acknowledged 
deeds  in  accordance  with  the  contract,  and  in  pursuance  thereof,  con- 
veying the  real  estate  and  defendants  agreed  to  carry  same  to  Whites- 
burg  in  Letcher  county,  and  there  deliver  them  on  receipt  of  the  con- 
sideration, which  they  thereafter  refused  to  do,  and  that  on  the  same 
day — ^i.  e.,  September  20,  1910— the  defendants  made  an  affidavit  in 
which  they  stated  that  by  deed  of  even  date  therewith  they  conveyed 
lands  and  interests  in  land  in  Letqher  county,  Ky.,  and  had  executed 
no  mortgages  or  other  conveyances  affecting  the  title  to  the  lands  con- 
veyed, and  there  were  no  instruments  executed  by  them  affecting  the 
title  to  the  property  and  interest  so  conveyed  except  what  were  on 
record  in  the  clerk's  office  in  Letcher  county,  Ky.,  and  delivered  same 
to  the  purchaser,  D.  V.  Lowther.  Thereafter,  to  wit,  on  September 
30,  1910,  D.  V.  Lowther  in  writing  assigned  the  contract  of  sale  to 
the  plaintiff,  and  he  brings  this  suit  to  enforce  the  contract  as  assignee 
thereof.  Both  at  the  time  of  the  making  of  the  contract  and  its  as- 
signment as  iwell  as  at  the  time  of  the  bringing  of  the  suit  were  cit- 
izens and  residents  of  West  Virginia. 

The  ground  of  the  demurrer  is  that  the  contract  was  not  in  writing, 
nor  was  there  any  written  memorandum  or  note  thereof  signed  by  the 
defendants  or  by  their  authorized  agent  as  required  by  section  470 
of  Kentucky  Statutes,  which  is  substantially  the  same  as  the  English 
statute  of  frauds  (St.  29  Chas.  2).  The  plaintiff  relies  on  the  unde- 
livered deed  and  the  delivered  affidavit,  both  of  which  were  signed 
by  the  defendants,  the  one  acknowledged  and  the  other  sworn  to,  as 
a  sufficient  memorandum  or  note  in  writing  of  the  contract  to  take  the 
case  out  of  the  statute.    I  will  consider  each  instrument  by  itself. 

How  is  it  then  as  to  the  undelivered  deed? 

[1]  The  plaintiff  claims  that  the  statute  only  requires  that  the  ven- 
dor sign  the  written  memorandum  or  note  called  for  by  it,  and  that  it 
does  not  require  that  the  memorandum  or  note  be  delivered,  and  ar- 
gues from  tfiese  two  positions  that  a  case  involving  an  undelivered 
deed,  as  here,  is  not  within  the  statute.  I  think  that  these  two  posi- 
tions on  which  he  bases  his  conclusion  are  sound.  It  must  be  ac- 
cepted that  the  statute  only  requires  that  the  vendor  sign  the  written 
memorandum  or  note.  It  was  so  held  by  the  Court  of  Appeals  of 
Kentucky  in  the  recent  case  of  City  of  Murray  v.  Crawford,  138  Ky. 
25,  127  S.  W.  494,  28  L.  R.  A.  (N.  S.)  680,  following  a  line  of  earlier 
decisions  to  the  same  effect  I  think,  also,  that  the  better  doctrine  is 
that  the  statuite  does  not  require  a  delivery  of  the  written  memorandum 
or  note.  Some  cases  in  other  jurisdictions  hold  that  such  a  statute 
does  require  a  delivery,  but  the  weight  of  authority  is  otherwise.  Ben- 
jamin on  Sales  (7th  Ed.)  §  218,  says; 
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"Now  the  statute  in  itself  is  entirely  silent  on  the  question  of  the  delirery 
of  the  note  or  memorandum  of  the  bargain  signed  by  the  party  to  be  charged 
thereby.  The  statute  itself  deals  exclusively  with  the  existence,  and  not 
with  the  custody  of  the  paper." 

In  a  note  to  the  case  of  Charlton  v.  Columbia  Real  Estate  Co.,  67 
N.  J.  Eq.  629,  60  Atl.  192,  69  L.  R.  A.  394,  110  Am.  St.  Rep.  495, 
as  reported  in  3  Ann.  Cas.  402,  it  is  said : 

"Both  on  principle  and  authority,  however,  It  would  seem  that  delivery  of 
a  memorandum  of  a  verbal  agreement,  otherwise  sufficient  to  satisfy  the 
statute,  is  not  essential  to  its  validity  and  binding  force  and  effect" 

No  case  involving  this  question  decided  by  the  Court  of  Appeals  of 
Kentucky  has  been  cited  to  me,  nor  have  I  found  any  such.  In  the 
case  of  Fugate  v.  Hansford,  3  Lilt.  (Ky.)  262,  an  owner  of  a  lot  in 
the  town  of  Carlisle  had  given  a  written  order  on  the  town  trustees 
to  make  a  deed  therefor  to  another,  reciting  therein  that  such  other 
person  had  that  day  purchased  the  lot  from  him  and  paid  him  the 
purchase  price.  It  was  held  that  that  order  was  a  sufficient  note  or 
memorandum  to  entitle  the  purchaser  to  specific  performance.  But 
there  the  order  had  been  delivered  to  the  purchaser.  In  the  case  of 
Kleeman  &  Co.  v.  Collins,  9  Bush  (Ky.)  460,  there  was  some  proof 
that  the  vendor  had  written  to  his  partner  or  agent  specifying  the 
terms  of  the  contract  of  sale.    Judge  Pryor  said : 

'^Counsel  for  appellee  now  Insists  that  such  a  memorandum,  if  proven,  will 
take  the  case  out  of  the  statute.  We  are  not  disposed  to  doubt  but  that  such 
a  letter  being  produced,  or  its  contents  proven,  if  lost,  showing  the  nature 
of  the  contract  would  be  sufficient  evidence  of  the  agreement" 

There,  though  there  had  been  no  delivery  to  the  purchaser,  the 
vendor  had  put  the  memorandum  out  of  his  possession,  and  in  similar 
cases  emphasis  is  sometimes  placed  on  this  phase  of  the  matter,  as, 
for  instance,  in  the  case  of  Wier  v.  Batdorf,  24  Neb.  83,  38  N.  W. 
22.    Judge  Maxwell  said: 

"There  is  a  class  of  cases  where  letters  have  been  addressed  to  a  third 
party,  stating  and  affirming  the  contract  where  such  letters  may  be  used 
against  the  writer  as  evidence  of  the  contract  It  is  sometimes  said  that 
such  letters  may  be  used  as  a  memorandum  of  the  contract  In  fact,  how- 
ever, such  letters  are  independent  evidence  or  admissions  by  the  party  to  be 
charged  of  the  existence  of  the  contract  and  its  nature ;  and,  being  delivered 
to  a  third  party  and  thus  beyond  the  control  of  the  writer  of  Uie  letters, 
they  are  held  to  be  admissible  against  such  party  as  admissions  in  writing." 

In  the  case  of  McBrayer  v.  Cohen,  92  Ky.  479,  18  S.  W.  123,  the 
sale  was  at  public  auction  by  an  auctioneer.  He  made  a  memoran- 
dum of  the  sale  and  terms  thereof  in  a  blank  book  of  the  vendor, 
signing  it,  leaving  the  book  in  the  vendor's  possession,  and  making 
a  duplicate  of  the  memorandum  which  he  held  for  the  purchaser's 
benefit  and  subject  to  his  demand.    But,  as  Judge  Lewis  said: 

"The  auctioneer  is  to  be  ordinarily  treated  as  agent  of  both  seller  and 
purchaser  of  real  as  well  as  personal  property  sold  by  him." 

So  it  is  that  I  find  no  decision  of  the  Kentucky  Court  of  Appeals 
involving  the  question  whether  a  written  memorandum  or  note  signed 
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by  the  vendor  and  retained  in  his  custody  will  take  the  case  out  of 
the  statute.  In  this  connection,  however,  it  is  to  be  noted  that  I  am 
dealing  with  the  memorandum  or  note  of  a  contract  for  the  sale  of 
real  estate  referred  to  by  the  statute,  and  not  to  the  contract  itself. 
The  statute  recognizes  that  a  contract  for  the  sale  of  real  estate  and 
a  memorandum  or  note  thereof  are  two  distinct  things  and  requires 
that  one  or  the  other  must  be  in  writing.  The  latter  presupposes  a 
previous  oral  contract;  the  former  does  not.  Now  in  a  case  not  in- 
volving a  memorandum  or  note  of  a  previous  oral  contract,  but 
simply  whether  a  written  contract  for  the  sale  of  real  estate  has 
been*  made,  there  must  be  a  delivery.  A  delivery  is  essential  to  the 
making  of  the  contract  for  the  sale.  Such  was  the  case  of  New- 
burger  V.  Adams,  92  Ky.  26,  17  S.  W.  162.  In  that  case  the  pur- 
chaser delivered  to  the  vendor's  agents,  who,  in  turn,  handed  it  to  their 
principal,  the  vendor,  a  written  offer  to  buy.  The  vendor  indorsed 
on  this  written  offer  an  acceptance  thereof,  but  changing  the  terms 
as  to  the  payment  of  the  purchase  price  in  a  slight  particular,  suffi- 
cient, however,  to  prevent  the  making  of  the  contract  had  there  been 
a  delivery  without  more.  The  vendor  retained  the  written  offer  with 
his  acceptance  indorsed  thereon,  and  thereafter  the  purchaser  gave 
verbal  assent  to  the  change  in  terms  to  the  vendor's  agents  or  to  the 
vendor,  to  which  not  appearing.  Thereafter  the  vendor  tendered  a 
deed  in  accordance  with  the  contract,  and  demanded  performance  on 
part  of  the  purchaser,  and  upon  his  refusal  brought  suit  to  enforce  it. 
It  was  held  that  he  was  not  entitled  to  the  relief  sought  because  of 
the  nondelivery  of  the  acceptance  of  the  offer.  Inasmuch  as  the  pur- 
chaser gave  his  .assent  to  the  change  in  the  terms  of  payment  of  the 
purchase  price,  the  case  was  disposed  of  the  same  as  if  the  acceptance 
had  made  no  change  in  the  terms,  so  that  there  would  have  been  a 
binding  contract  had  the  acceptance  been  delivered.  Judge  Pryor 
said: 

"The  trouble  In  this  case,  it  seems  to  ns,  is  the  failure  to  allege  that  the 
writing  upon  which  the  proposition  of  purchase  was  made  by  the  defendant 
and  the  indorsement  of  an  acceptance  by  the  plaintiff  changiug  the  time  of 
payment  was  ever  delivered  to  the  defendant,  or  to  any  one  authorized  to  re- 
ceive it  for  him.  The  appellee  (the  vendor)  held  the  bond  for  title  as  well 
as.  the  deed  and  the  appellant  (the  vendee)  had  no  written  evidence  of  any 
sale  by  the  defendant  to  him  of  the  realty  in  question.  *  *  *  If  the  ap- 
pellant had  sued  Adams  to  enforce  the  contract,  he  could  have  responded 
that  the  writing  had  never  been  delivered  either  to  the  defendant  or  to  any 
one  for  him,  and  a  mere  parol  promise  to  deliver  would  not  upon  such  a  state 
of  facts  be  enforced.  If,  on  the  other  hand,  the  writing  had  been  delivered 
to  the  defendant  upon  his  (the  defendant's)  promise  to  pay  the  money  as 
aUeged,  that  part  of  the  agreement  consenting  merely  to  a  change  as  to  the 
time  of  payment,  although  in  parol,  would  have  been  enforced.  It  would 
have  been  a  bond  for  title  delivered  by  the  vendor  to  the  vendee  and  the  lat- 
ter's  promise  to  pay,  whether  in  parol  or  in  writing,  could  have  been  en- 
forced. As  it  now  appears  the  obligation  to  comply  is  on  the  defendant  alone. 
The  plaintiff  has  the  contract  in  his  pocket  and  tenders  a  deed  upon  a  parol 
promise  to  pay.  It  presents  a  case  where  the  vendor,  although  executing  a 
bond  for  title,  retains  it  and  then  asks  to  enforce  its  terms.  The  deUvery 
to  the  vendee  is,  in  such  a  case,  essential  in  order  to  perfect  the  agreement 
and  without  it  the  contract  is  not  complete." 
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The  subsequent  case  of  Alford  v.  Wilson,  95  Ky.  506,  26  S.  W. 
539,  does  not  decide  to  the  contrary  of  what  was  thus  decided,  though 
the  way  in  which  it  was  handled  by  Judge  Hazelrigg,  who  delivered 
the  opinion  on  behalf  of  the  court,  is  likely  to  give  rise  to  the  thought 
that  it  did.  That  this  is  so  will  appear  from  a  careful  and  close  criti- 
cism of  that  case.  There  the  purchasers  gave  a  written  authority, 
hereafter  termed  a  "power  of  attorney,"  to  their  brokers  to  offer  a 
certain  sum  for  certain  real  estate.  The  brokers,  instead  of  in  words 
making  an  offer  on  behalf  of  the  purchasers,  did  so  by  act — i.  e.,  by 
submitting  the  power  of  attorney  to  the  vendor — and  thereupon,  both 
the  purchasers'  brokers  and  the  vendor  being  present,  the  vendor 
indorsed  on  the  power  of  attorney  an  acceptance  of  the  offer,  and  it 
was  treated  by  them  as  if  a  binding  contract  had  been  made.  It  is 
not  stated  who  took  charge  of  the  paper  after  the  indorsement  of 
acceptance  was  made  on  it.  Seemingly  the  custody  thereof .  there- 
after was  in  the  vendor.  It  was  held  that  as  a  result  of  what  had 
taken  place  there  was  a  contract  of  sale  between  the  parties  which 
could  be  enforced  by  the  vendor.  The  lower  court  had  held  otherwise, 
rbasing  its  ruling  on  the  ground  that  it  was  essential  that  there  should 
have  been  a  written  offer  on  the  part  of  the  purchasers  to  the  vendor, 
and  the  submission  of  the  power  of  attorney  on  their  behalf  by  their 
brokers  to  the  vendor  was  not  the  making  of  such  an  offer  or  the 
equivalent  thereof.  It  was  conceded  that,  if  the  writing  "could  be 
held  under  the  facts  presented  in  the  case  .as  being  equivalent  to  a 
written  offer"  by  the  vendors,  "the  case  for  the  plaintiff  was  com- 
plete and  a  concise  specific  contract  for  the  purchase  of  the  land  was 
made  out." 

In  answer  to  the  position  of  the  lower  court  on  which  it  based  its 
ruling  Judge  Hazelrigg  said : 

"The  writing  must  be  regarded  as  the  offer  of  the  ^iC^ilsona  (the  purchasers), 
not  merely. the  'equivalent/  but  the  very  offer  to  be  presented  to  the  vendor; 
and  for  what  must  we  say  it  was  so  offered?  Certainly  for  acceptance  or 
rejection,  and  at  the  moment  of  acceptance  the  minds  of  the  contracting  par- 
ties met,  and  the  contract  was  complete.  Is  it  to  be  supposed  that  it  was 
thought  necessary  for  these  brokers  to  go  around  with  this  instrument,  set- 
ting forth  the  boundary  of  the  property  and  in  detaU  the  terms  of  the  pro- 
posed purchase,  merely  as  an  evidence  of  their  authority  as  brokers  to  treat 
with  Alford  (the  vendor)  on  the  subject  of  the  purchase  of  his  property? 
We  think  not  The  writing  was  intended  for  Alford's  acceptance  or  rejec- 
tion, as  much  so  as  if  It  had  been  addressed  to  him,  saying  that  the  signors 
•hereby  offered  for  the  property  through  their  brokers,  Stedman  &  Bowman, 
the  sum  of,*  etc.  And  acting  with  this  end  in  view,  and  in  pursuance  of  the 
Intention  with  which  the  writing  was  prepared,  the  brokers  did  present  it 
to  Alford  (the  vendor)  who,  at  once,  accepted  it,  his  acceptance  being  like- 
wise in  writing.  The  two  writings  tiiereby  and  at  once  became  the  contract 
of  the  parties,  enforceable  not  alone  against  the  Wilsons  (the  purchasers), 
but  against  Alford  (the  vendor)  as  well.  The  brokers  stood  in  the  shoes  of 
their  principals,  and  made  not  their  own  offer,  but  that  of  their  principals." 

This  responded  to  the  only  ground  upon  which  the  lower  court 
had  held  that  no  contract  had  been  made.  It  seems,  however,  to 
have  been  urged  that  no.  contract  had  been  made  because  there  was 
no  delivery  of  the  acceptance  by  the  vendor,  in  that  he  retained  the 
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custody  of  the  power  of  attorney  with  the  indorsement  of  his  ac- 
ceptance thereon,  and  that  the  case  of  Newburger  v.  Adams  was  an 
authority  in  support  of  this  position.    Judge  Hazelrigg  said : 

"It  Is  contended  otherwise  (i.  e.,  that  the  statute  had  not  been  complied 
with)  for  the  reason  that  the  written  acceptance  was  not  delivered  to  the 
Wilsons  (the  purchasers)  or  any  one  of  them,  so  far  as  the  petition  shows,  and 
this  contention  is  thought  to  be  upheld  by  the  case  of  Newburger  y.  Adams, 
92  Ky.  27  [17  S.  W.  162]." 

The  true  answer  to  this  contention  was  that  in  the  case  then  in 
hand  there  had  been  a  delivery  of  the  written  acceptance  which  was 
not  the  case  in  Newburger  v.  Adams.  In  ordfer  to  the  making  of  a 
written  contract  for  the  sale  of  real  estate,  it  is  not  essential  that 
there  be  an  actual  delivery.  A  constructive  delivery  will  do.  In  29 
A.  M.  &  Eng.  Enc.  of  Law,  p.  855,  it  is  said : 

"Actual  delivery  is  not  necessary.  It  must  only-  appear  that  what  was  done 
was  intended  by  the  parties  as  a  delivery." 

In  the  case  of  Alford  v.  Wilson,  though  there  had  been  no  actual 
delivery,  that  was  done  which  should  be  held  was  intended  by  the 
parties  as  a  delivery.  In  other  words,  there  was  a  constructive  de- 
livery. The  power  of  attorney  to  make  the  offer  was  submitted  by 
the  purchasers'  brokers  to  the  vendor,  and  he  thereupon  indorsed  his  . 
acceptance  on  it,  and  it  was  treated  that  a  contract  had  been  made, 
notwithstanding  the  fact  that  the  vendor  after  indorsing  his  accept- 
ance on  the  power  of  attorney  retained  custody  of  it.  The  transac- 
tion was  substantially  the  same  as  it  would  have  been  had  a  formal 
contract  of  sale  been  drawn  up,  signed  first  by  the  purchasers'  brokers 
and  on  their  behalf  and  then  by  the  vendor,  a^d  the  vendor  upon 
signing  had  retained  the  custody  of  the  contract.  The  vendor  did 
not  have  to  go  through  the  formality  of  handing  the  contract  in  its 
completed  condition  to  the  purchasers'  brokers  before  taking  custody 
of  it  in  order  to  the  making  of  the  contract.  That  was  done  which 
wzs  intended  by  the  parties  as  a  delivery.  So  in  the  case  of  Alford 
V.  Wilson,  when  the  vendor  indorsed  his  acceptance  on  the  power  of 
attorney,  he  did  not  have  to  go  through  the  useless  formality  of  hand- 
ing the  instrument  of  writing  consisting  of  the  power  of  attorney* 
construed  to  be  a  written  offer  from  the  purchasers  to  the  vendor, 
and  the  vendor's  acceptance  thereof,  to  the  purchasers'  brokers  before 
taking  custody  of  it  in  order  to  a  binding  contract. 

Now  in  Newburger  v.  Adams  there  was  neither  an  actual  delivery, 
nor  was  anything  done  that  can  be  said  to  have  been  intended  as  a 
delivery.  The  written  offer  of  the  purchase  was  not  submitted  to 
the  vendor  in  person.  Apparently  it  reached  him  through  his  agents 
to  whom  it  was  submitted  by  the  purchaser.  After  te  received  it 
and  in  the  absence  of  the  purchaser,  he  indorsed  his  acceptance  on  it, 
and  thereafter- retained  it  in  his  custody. 

Such  I  believe  to  be  the  true  distinction  between  the  two  cases. 
They  were  alike,  in  that  neither  involved  a  memorandum  or  note  of 
a  previous  oral  contract  for  the  sale  of  real  estate,  but  whether  a 
written  contract  for  the  sale  of  real  estate  had  been  made.    They 


Digitized  by 


Google 


202  197  FBDBBAL  BBPQBTBB 

differed,"  in  that  in  Newbutger  v.  Adams  thfere  bad  been  no  delivery, 
whereas  in  Alford  v.  Wilson  there  had,  though  not  an  actual  de- 
livery. Each  decision,  therefore,  was  perfectly  sound.  But  Judge 
Hazelrigg  did  not  respond  to  this  contention  in  the  way  in  which  I 
have  suggested.  He  conceded  that  there  had  been  no  delivery  in  the 
case  he  had  in  hand  and  dealt  with  the  situation  on  that  basis.  Ap- 
parently he  thought  that  in  such  a  case  no  delivery  was  essential,  and 
that  Newburger  v.  Adams  was  wrong  in  so  far  as  it  held  that  it  was. 
So  thinking,  he  was  put  to  overruling  the  case  directly  or  finding  some 
other  basis  for  upholding  it  than  the  ground  upon  which  it  was  put, 
to  wit,  that  a  delivery  was  essential.  He  resorted  to  the  latter  al- 
ternative. He  justified  the  decision  on  the  ground  that  there  had 
been  no  acceptance  of  the  offer,  because  the  acceptance  indorsed  on 
the  offer  changed  the  terms  as  to  payment  of  tfie  purchase  price. 
He  said : 

"An  examination  of  that  case  discloses  that  the  offer  of  the  proposed  par- 
chaser  was  not  accepted  by  the  vendor.  The  writing  indorsed  on  the  offer 
was:  'I  will  accept  the  $3,200  for  the  above-described  property,  $1,000  in  cash 
and  the  balance  in  equal  payments  of  one  and  two  years.*  And  the  offer  dif- 
fered materiaUy  from  this  conditional  acceptance  as  to  the  terp:is  of  pay- 
ment Under  these  circumstances,  the  indorsement  of  the  vendor  was  a  re- 
jection of  the  offer  and  a  new  proposal  altogether,  which,  of  course,  must 
have  been  delivered  to  the  vendee  and  accepted  by  him  before  it  could  be 
said  that  the  minds  of  the  contracting  parties  had  met" 

But  the  decision  in  Newburger  v.  Adams  was  not,  and  properly 
could  not  have  been,  placed  on  this  ground.  This  is  so  because  after 
the  indorsement  was  made  it  was  agreed  to  by  both  parties  that  the 
change  in  the  payment  should  be  made,  and  that  a  deed  be  made  and 
the  notes  executed  in  accordance  therewith,  so  that  the  minds  of  the 
parties  did  meet  without  a  delivery  of  the  acceptance.  The  case  was 
within  the  statute  because  there  was  no  memorandum  or  note  of 
thjs  oral  meeting  of  the  minds  after  the  indorsement  of  the  accept- 
ance and  no  written  contract  had  been  made  because  of  the  nonde- 
livery of  the  acceptance. 

Having  thus  gotten  rid  of  Newburger  v.  Adams  as  an  authority 
against  the  position  that  in  such  a  case  a  delivery  of  the  acceptance 
was  not  essential,  he  proceeded  to  justify  the  position  by  treating  the 
case  as  involving,  not  the  question  whether  a  written  contract  had 
been  made,  but  whether  there  was  such  a  memorandum  or  note  as 
to  take  the. case  out  of  the  statute  and  citing  an  authority  to  the  effect 
that  no  delivery  of  the  memorandum  or  note  called  for  by  the  statute 
is  required.    He  said : 

*'It  seems  to  us  that  the  substantial  requirements  of  the  statute  have  been 
complied  with  in  this  case,  and  that  the  writings  constitute  a  memorandum 
of  the  contract,  signed  by  the  parties  to  be  bound,  upon  which  an  action  for 
the  sipecific  execution  can  be  maintained." 

The  authority  which  he  cited  to  the  effect  that  no  delivery  of  the 
memorandum  or  note  called  for  by  the  statute  is  required  was  the 
case  of  Drury  v.  Young,  58  Md.  546,  42  Am.  Rep.  343.  He  quoted 
from  the  opinion  this  language: 
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•*Now,  the  statute  itself  Is  entirely  silent  on  tbe  question  of  the  dell«rery 
of  the  note  or  memorandum  of  the  bargain,  and  its  literal  requirements  are 
fulfilled  by  the  execution  of  the  note  or  memorandum  of  the  bargain,  signed 
by  the  party  to  be  charged  thereby.  The  statute  Itself  deals  exclusively  with 
the  existence,  and  not  with  the  custody  of  the  paper.  If  the  nondelivery  of 
the  note  does  not  violate  the  letter  of  the  statute,  would  it  violate  its  spirit, 
and  be  liable  to  any  of  its  mischiefs  which  the  statute  was  made  to  prevent? 
The  statute  was  passed  to  prevent  fraud  practiced  through  the  instrumental- 
ity of  perjury.  It  was  passed  to  prevent  the  defendant  from  suffering  loss 
upon  the  parol  testimony  of  either  a  perjured  or  mistaken  witness,  speak- 
ing of  a  bargain  different  from  the  one  in  fact  made.  It  made  the  defend- 
ant only  liable  when  a  note  or  memorandum  of  the  bargain,  signed  by  him- 
self, was  produced  at  the  trial."  x 

But,  as  we  have  seen,  the  case  like  that  of  Newburger  v.  Adams 
did  not  involve  the  question  whether  there  was  a  sufficient  memoran- 
diun  or  note  to  take  the  case  out  of  the  statute,  but  whether  a  writ- 
ten contract  had  been  made.  Because  of  this,  I  do  not  think  that  it 
can  justly  be  treated  as  an  authority  to  the  effect  that  delivery  is  not 
essential  to  the  making  of  a  written  contract  for  the  sale  of  real  estate, 
or  as  in  conflict  with  Newburger  v.  Adams  on  this  point,  for,  as  I 
have  already  shown,  there  was  a  delivery,  though  the  delivery  was  not 
actual.    It  was  merely  constructive  and  that  was  sufficient. 

The  result,  then,  of  the  extended  consideration  of  these  two  cases 
is  that  Newburger  v.  Adams  is  not  an  authority  against  the  position 
that  delivery  of  the  memorandum  or  note  called  for  by  the  statute  is 
not  essential,  to  take  a  case  out  of  it,  it  being  solely  an  authority  for 
the  position  that  delivery  is  essential  to  the  making  of  the  written  con- 
tract called  for  thereby ;  that  Alford  v.  Wilson  does  not  in  reality  neg- 
ative this  latter  position,  though  seemingly  Judge  Hazelrigg  thought 
it  was  unsound  and  Newburger  v.  Adams  so  far  as  it  was  based  on 
it  was  wrongly  decided ;  and  that  Judge  Hazelrigg  in  that  case,  though 
it  did  not  call  for  it,  gave  assent  to  the  position  that  delivery  of  the 
memorandum  or  note  called  for  by  the  statute  is  not  essential  to  take 
a  case  out  of  it.  In  this  way,  then,  the  position  that  a  delivery  of 
memorandum  or.  note  called  for  by  the  statute  is  not  required  has  been 
approved,  and  not  by  any  decision  to  that  effect  in  a  case  involving 
the  question. 

[2]  I  will,  therefore,  dispose  of  this  case  on  the  idea  that  both  the 
positions  on  which  plaintiff  bases  his  contention  that  an  undelivered 
deed  takes  a  case  out  of  the  statute  are  sound,  to  wit,  that  the  statute 
only  required  that  the  vendor  sign  the  memorandum  or  note  called 
for  by  it,  and  that  it  is  not  essential  that  it  be  deliveied. 

Does  it  follow  therefrom  that  an  undelivered  deed  takes  a  case  out 
of  the  statute?  It  seems  to  me  that  it  follows  therefrom  that  such 
a  deed,  which  contains  a  recital  that  it  is  made  in  pursuance  to  a  pre- 
vious contract  of  sale,  takes  the  case  out  of  the  statute.  But  I  am 
equally  convinced  that  such  a  deed  which  contains  no  such  recital, 
which  is  the  case  here,  does  not,  and  that  notwithstanding  it  sets  forth 
the  terms  upon  which  it  is  being  made.  Because  a  vendor  has  in  his 
custody  such  a  deed  fully  executed  and  acknowledged  does  not  nec- 
essarily mean  that  there  has  been  a  previous  contract  of  sale  pursu- 
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ant  to  which  it  was  so  executed  and  acknowledged.  It  may  mean  no 
more  than  a  willingness  and  purpose  to  convey  on  the  terms  stated 
therein.  The  circumstances  of  the  custody  of  such  a  deed  is  there- 
fore equivocal.  Perhaps  it  is  just  to  say  that  it  is  more  likely  that  it 
was  executed  and  acknowledged  in  pursuance  of  a  previous  contract 
of  sale  than  not.  But  that  such  is  the  case  is  a  mere  inference  from 
the  custody  of  such  a  deed.  The  deed  does  not  say  that  such  is  the 
case,  and,  in  the  absence  of  such  a  statement  therein,  it  cannot  be  said 
that  there  is  a  memorandum  or  note  of  an  existing  contract  of  sale 
for  the  real  estate  covered  by  the  deed  on  the  terms  stated  therein. 
How,  then,  does  the  matter  standi  upon  authority?  Reference  is  made 
on  behalf  of  plaintiff  to  this  statement  in  note  to  the  case  of  Halsell 
V.  Renfrow,  202  U.  S.  287,  26  Sup.  Ct.  610,  50  L.  Ed.  1032,  6  Ann. 
Cas.  189,  as  reported  in  50  Lawyer's  Co-operative  Company's  Edi- 
tion, p.  1032,  to  wit : 

"A  sharp  conflict  exists  on  the  question  whether  an  undelivered  deed  will 
satisfy  the  statute  of  frauds.  Gases  answering  the  question  in  the  affirma- 
tive  are  Jenkins  t.  Harrison,  66  Ala.  345;  Griel  ▼•  Lomax,  89  Ala.  420,  6 
South.  741;  Johnston  v.  Jones,  85  Ala.  286,  4  Sonth«  748;  Magee  v.  Blanken- 
ship,  05  N.  0.  563 ;  Bowles  v.  Woodson,  47  Va.  78." 

The  cases  thus  referred  to  are  not  before  me.  In  order  that  they 
may  support  plaintiff's  contention,  it  is  essential  that  the  deeds,  in- 
volved in  them  respectively  contained  no  recital  that  they  were  made 
pursuant  to  a  previous  contract  of  sale.  So  far  as  they  contained 
such  a  recital  the  cases  involving  them  do  not  support  it  But  the 
note  referred  to  continues  as  follows,  to  wit: 

"The  great  weight  of  authority,  however,  is  to  the  effect  tliat  an  undeliver- 
ed deed,  whether  or  not  the  terms  of  the  contract  are  fully  recited  in  it, 
will  not  of  itself  constitute  a  memorandum  of  the  contract  which  will  satis- 
fy the  statute  of  frauds." 

And  it  cites  in  support  of  this  statement  decisions  of  the  Supreme 
Courts  of  Indiana,  Georgia,  New  York,  Pennsylvania,  Texas,  Arkan- 
sas, Washington,  Iowa,  Nebraska,  Minnesota,  Massachusetts,  Maine, 
Wisconsin,  California,  and  Illinois.  It  concludes  with  these  words, 
to  wit :  "The  more  recent  cases  take  the  same  view,  that  an  undeliv- 
ered deed  will  not  take  the  contract  out  of  the  statute  of  frauds"— cit- 
ing in  support  thereof  three  decisions  of  the  Supreme  Court  of  Ne- 
braska, Tennessee,  and  Maine.  Of  course,  deductions  must  be  made 
from  these  decisions  of  such  of  them  as  came  from  courts  holding  that 
delivery  of  the  memorandtun  or  note  called  for  by  the  statute  is  essen- 
tial. Such  decisions  have  no  pertinency  here,  in  so  far  at  least  that 
they  are  based  on  this  position,  for  I  am  proceeding  on  the  basis  that 
no  such  delivery  is  required.  But  no  great  amount  of  deduction  has  to 
be  made  on  this  score  because  in  the  quotation  heretofore  madle  from 
the  note  to  the  case  of  Charlton  v.  Columbia  Real  Estate  Co.,  67  N. 
J.  Eq.  629,  60  Atl.  192,  69  L.  R.  A.  394,  110  Am.  St.  Rep.  495,  as  re- 
ported in  3  Ann.  Cas.  402,  it  is  stated  that  the  weight  of  authority  is 
to  the  effect  that  no  such  delivery  is  required  and  thereafter  in  the 
same  note  it  is  stated  further  as  follows,  to  wit: 
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"Where  the  andellyered  deed,  will,  or  other  writing  relied  on  to  take  the 
case  out  of  the  statute  does  not  set  forth  the  terms  of  any  agreement,  pur 
auant  to  which  It  was  executed,  It  does  not,  of  course,  satisfy  the  require- 
ment of  the  statute  and  is  of  np  force  and  effect  as  a  note  or  memorandum 
in  writing." 

And  in  support  thereof  numerous  decisions  are  cited. 

My  conclusion  thereof,  both  upon  principle  and  authority,  is  that  the 
undelivered  deed  in  this  case  does  not  satisfy  ^he  requirements  of  the 
statute,  and  that  it  does  not  follow  that  it  dbes  from  the  two  positions 
advanced  by  plaintiff  to  whose  correctness  I  have  acceded.  There  is 
nothing  in  any  of  the  decisions  of  the  Kentucky  Court  of  Appeals  lend- 
ing support  to  the  claim  that  any  such  significance  should  be  attached 
thereto. 

Then  how  is  it  as  to  the  delivered  affidavit?  That  writing  contains 
nothing  more  than  the  mere  statement  that  by  deed  of  even  date  there- 
with the  defendants  herein  had  conveyed  lands  and  interests  in  land 
in  Letcher  county  and  they  had  theretofore  created  no  incumbrances 
on  the  same,  and  there  were  none  others  than  those  of  record.  Clear- 
ly there  is  nothing  in  this  to  satisfy  the  statute,  and  plaintiff  seemingly 
attached  no  importance  to  it,  as  no  reliance  has  been  placed  upon  it 
in  ar^giunent. 

The  demurrer  is  therefore  sustained,  with  leave  to  amend 


SAMSON  CORDAGE  WORKS  v.  PURITAN  OORDAGB  MILLS 

(District  Court,  W.  D.  Kentucky.     July  3,  1912.) 

No.  84. 

1.  Tbade-Mabks  and  Tbade-Nambs  (§  70*) — Unlawful  Competition — ^Use 

OF  Colored  Mateblals  in  Manufactdbe. 

Where  complainant,  in  the  manufacture  of  cordage,  used  one  colored 
strand,  the  other  strands  being  of  another  and  uniform  color,  so  as  to 
make  spots  or  check  marks  on  the  finished  cord  or  rope  where  the  col- 
ored strand  came  to  the  surface,  such  checks  or  spots  did  not  constitute 
a  mark  Indicating  origin  or  a  distinctive  feature  of  complainant's  cord- 
age which  could  not  be  appropriated  by  any  other  maker,  and  hence  de- 
fendant's use  of  one  or  more  colored  strands  in  Its  cordage  did  not  con- 
stitute unlawful  competition;  there  being  no  exclusive  right  in  the  use 
of  colors  in  the  manufacture  of  goods. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  81;   Dec.  Dig.  §  70.* 

Unfair  competition  in  use  of  trade-mark  or  trade-name,  see  notes  to 
Scheuer  v.  Muller,  20  C.  C.  A.  165;  Lare  v.  Harper  &  Bros.,  30  C.  C. 
A.  37a] 

2.  Tbai»-Mabks  and  Tbade-Nambs  (§  95*) — Tempobabt  Injunction — ^Dis- 

cbetion. 

Where  complainant  sued  for  Infringement  of  an  alleged  trade-mark, 
consisting  of  check  marks  or  spots  on  cordage  resulting  from  the  use  of 
a  colored  strand  in  the  manufacture  thereof,  and  on  being  cast  in  that 
suit  appealed  to  the  Circuit  Court  of  Appeals,  and  pending  such  appeal 
instituted  another  suit  on  the  theory  that  defendant's  use  of  a  colored 

•For  other  casei  see  lame  topic  A  S  numbbb  in  Dec.  A  Am.  Dlgi.  1907  to  date,  A  Rep'r  Indexes 
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strand  In  Its  prodnct  constituted  unlawful  competition,  the  court,  in  the 
exercise  of  discretion,  would  not  grant  a  temporary  injunction  restraining 
defendant's  use  of  such  colored  strand  during  the  pendency  of  the  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Trad^-Marks  and  Trade-Names,  Cent 
Dig.  $  108;   Dec.  Dig.  f  95.*] 

In  Equity.  Suit  by  the  Samson  Cordage  Works  against  the  Puritan 
Cordage  Mills.     On  motion  for  a  temporary  injunction.     Denied 

Coale  &  Hayes,  of  Boston,  Mass.,  and  McDermott  &  Ray,  of  Louis- 
ville, Ky.,  for  complainant. 

Helm  &  Helm,  of  Louisville,  Ky.,  for  defendant 

EVANS,  District  Judge.  The  complainant  a  year  or  more  ago 
brought  an  action  in  this  court  in  which  it  asserted  its  ownership  of 
a  trade-mark  used  in  connection  with  certain  sorts  of  cordage  manu- 
factured by  it  and  in  which  one  of  the  threads  or  strands  used  was  of 
a  different  color  from  the  others,  and  which  therebv  made,  when  the 
threads  were  intertwined  in  the  process  of  fabrication,  figures  which, 
for  want  of  a  better  short  name,  we  called!  "checks,"  and  which  showed 
themselves  spirally  around  the  cord,  not  indeed  as  a  mark  indicating 
origin,  but  as  a  necessary  and  inevitable  result  of  making  cord  out 
of  different  colored  strands.  A  motion  for  a  temporary  injunction 
in  that  case  was  denied  upon  reasons  briefly  stated  in  an  opinion  re- 
ported in  (C.  C.)  193  Fed.  274.  On  final  hearing  the  action  was  dis- 
missed upon  grounds  set  forth  in  another  short  opinion  reported  in 
(D.  C.)  194  Fed  573.  From  the  decree  dismissing  that  case  an  appeal 
has  been  prosecuted  to  the  Circuit  Court  of  Appeals,  and  is  now  pend- 
ing and  undetermined. 

In  both  of  the  opinions  referred  to  it  seemed  well,  owing  to  some 
things  which  had  been  said  at  the  hearing,  to  state  that  we  expressed 
no  opinion  as  to  whether,  the  matters  complained  of  would  constitute 
unfair  trade.  We  endeavored  to  emphasize  the  absence  of  any  opinion 
upon  a  question  not  then  involved  for  the  reason  that  that  suit  was 
expressly  and  exclusively  based  upon  the  alleged)  infringement  of  a 
trade-mark. 

[1]  The  complainant  now  sues  to  restrain  the  defendant  from  al- 
leged unfair  competition,  and  the  question  which  we  did  not  consider 
in  the  former  case  is  directly  involved  in  this  one.  Practically  the 
same  arguments  Have  been  made  in  this  case  as  were  made  in  the 
other.  •  Indeed,  the  principal  claim  to  the  relief  now  sought  is  based 
largely  upon  the  same  grounds  as  those  presented  in  the  former  suit. 
Nevertheless,  we  have  given  the  subject  in  its  new  phase  a  very  care- 
ful reconsidieration,  and  the  result,  especially  as  it  concerns  the  motion 
for  a  temporary  injunction,'  is  the  conclusion  that  the  motion  must  be 
denied.    In  (D.  C.)  194  Fed.  573,  574,  we  said : 

''In  manufacturing  cordage  the  complainant  combines  as  many  threads 
or  strands  as  may  be  desired.  One  of  these  is  of  a  color  different  from  all 
the  others  which  are  of  a  uniform  color.  The  process  of  fabrication  by 
twisting  and  intertwining  these  strands  into  cord  and  the  regular  appear- 
ance of  spots  on  its  surface  as  the  result  of  the  process  were  described  in 

•For  oUier  cmm  see  Bame  tonio  *  S  nvmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexee 
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tbe  former  opinion.  It  will  suffice  now  to  say  that  in  this  way  striking  and 
probably  decorative  spots  are  made  to  appear  on  the  surface  of  the  cord — 
a  red  spot,  if  a  red  strand  is  used,  and  so  on  through  the  list  of  colors. 
The  complainant  insists  that  It  may  in  this  way  appropriate  all  the  colors 
for  trade-mark  purposes.  As  has  been  done  time  out  of  mind  in  making 
cordage  by  others,  one  thread  of  a  different  color  from  the  others  is  used 
by  the  complainant.  In  the  process  of  fabrication  the  colored  thread,  as 
the  strands  are  twisted,  makes  spots  of  its  own  color  on  the  surface  of  the 
cord.  All  this  is  part  of  the  cord  itself  and  cannot  be  regarded  as  a  'mark,* 
arbitrary  in  character,  within  the  meaning  of  trade-mark  law.  It  is  an 
inherent  and  necessary  result  of  the  fabrication  of  a  rop^  out  of  strands 
of  different  colors,  and  hence  cannot  be  a  trade-mark.  Many  cloth  fabrics 
have  more  or  less  distinctively  colored  figures  woven  into  them.  These  are 
not  regarded  as  trade-marks  but  as  decorative  devices  open  to  all  and  free 
from  monopoly. 

"The  line  may  be  a  narrow  one,  but  we  take  it  the  distinction  is  this: 
When  an  arbitrary  mark,  not  naturally  part  of  the  fabric,  is  in  any  wise 
impressed  upon  it,  it  may  be  a  trade-mark,  if  so  intended  and  used,  but 
no  spot  made  on  or  color  imparted  to  a  fabric  as  the  inevitable  or  natural 
result  of  using  the  material  of  which  the  fabric  is  made  can  be  the  basis 
of  a  trade-mark,  for  the  rei^on  that  the  making  of  the  spots  thereon  or 
the  Impartation  of  the  color  thereto  by  the  use  of  appropriate  raw  material 
Is  open  to  the  public  generally,  and  may  not  be  exclusively  appropriated  by 
anybody.    'Any  other  doctrine  would  be  intolerable. 

"The  complainant  seeks  support  in  the  fact  that  it  uses  the  trade-mark 
on  sash  cord;  but  we  think  such  a  limitation,  if  insisted  upon,  is  imma- 
terial. It  may  be,  too,  that,  if  a  trade-mark  is  not  applicable  to  the  genus. 
it  cannot  be  so  as  to  any  species  of  cordage.  However,  it  is  not  necessary 
to  rule  upon  this  proposition." 

If  these  views,  so  far  as  they  concern  the  rights,  respectively,  of 
the  public  and  of  the  manufacturer  to  use  different  colored  strands 
in  making  cord,  be  sound,  they,  to  that  extent,  apply  as  well  to  the 
claim  of  unfair  trade  as  to  that  of  a  trade-mark.  If  the  complainant 
might  make  its  cordage  out  of  different  colored  strands,  so  might  the 
defendant,  because  what  is  done  by  the  dlefendant  in  this  respect  is 
a  thing  open  to  the  public  generally ;  no  one  having  a  right  to  the  ex- 
clusive use  of  any  color. 

The  fallacy  of  the  contention  that  the  "checks"  on  the  cord  (or  its 
"dress,"  as  the  complainant  prefers  to  call  it),  made  as  we  have  in- 
dicated, constitutes  a  "mark"  indicating  origin,  or  a  distinctive  appear- 
ance which  can  be  appropriated  by  any  one  maker,  is  that  the  "check" 
is  not  a  "mark"  at  all  within  the  proper  meaning  of  that  word  in 
this  connection.  Certainly  it  is  not  one  which  is  arbitrary  in  character 
or  which  indicates  origin,  inasmuch  as  such  spots  or  "dress"  would 
naturally  appear  when  any  person  used  different  colored  strands  in 
making  rope,  and  therefore  would  not,  per  se,  indicate  that  the  cord 
originated  with  any  particular  person.  Complainant's  so-called  "mark" 
or  dressing  is  an  inherent  part  of  the  fabric  itself  and  inseparable  from 
it.  The  checks  spirally  encircling  the  cord  are  not  fixed  upon  the 
fabric  as  a  "mark"  or  a  dressing.  They  constitute,  as  spirally  arranged, 
a  characteristic  variegation  necessarily  and  inevitably  given  by  the 
use  of  the  materials  of  which  the  cord  is  composed.  If,  as  we  hold, 
everybody  may  use  different  colored  threads  as  material  in  making 
cord,  it  must  logically  follow  that  nobody  can  exclusively  a,ppropriate 


Digitized  by 


Google 


208  197  FEDERAL  REPORTER 

the  result,  namely,  the  spots  or  dressing  of  different  colors  which  the 
strands  inevitably  make  in  the  fabric.  To  say  that  you  may  use  differ- 
ent colored  strands,  but  that  it  is  wrongful  to  thereby  make  spots, 
would  be  quite  absurd.  To  somewhat  illustrate  the  question,  suppose, 
for  example,  that  for  20  years  one  manufacturer  had  made  and  sold 
all  the  black  hosiery  in  the  market,  and  then  that  somebody  else  chose 
to  make  and  sell  black  hosiery  also.  It  would  be  an  astonishing  legal 
proposition  to  hold  that  the  former  could  exclude  the  latter  from  the 
use  of  black  thread  in  making  hosiery  either  upon  the  ground  of  a 
trade-mark  or  upon  that  of  unfair  competition  in  trade,  because  black, 
as  a  color,  cannot  be  exclusively  appropriated  by  anybody  in  manu- 
facturing any  kind  of  fabric,  and  if  the  color  cannot  be  exclusively 
appropriated  neither,  as  we  have  seen,  can  the  "spot"  it  makes.  Such 
a  case  is,  in  principle,  precisely  analogous  to  this,  unless  we  may  say 
that  the  mere  use  of  black  threads  in  making  hosiery,  per  se,  indicates 
origin  or  that  black,  which  pervades  the  entire  article,  is  a  "mark" 
upon  it.  The  mere  presence  of  any  colbr  in  a  fabric,  particularly 
of  standard  fabrics  like  rope,  socks,  or  cloth,  of  itself  gives  no  hint  of 
origin  or  of  the  manufacturer. 

We  have  thus  far  considered  the  case  upon  the  contention  of  the 
complainant  that  its  long  use  of  different  colored  strands  whereby  the 
checks  made  on  the  surface  of  its  cord  were  spirally  extended  around 
it  gave  to  complainant  an  exclusive  right  to  do  that  thing,  and  have 
seen  that  the  contention  is  not  sustainable  because  the  defendant,  in 
doing  the  same  thing,  exercised  a  right  which  was  open  to  all;  no 
one  being  permitted  to  appropriate  the  exclusive  use  of  any  color. 
If  this,  conclusion  be  sound,  it  is  decisive  of  the  motion  because  it 
cannot  be  unfair  to  the  complainant  for  the  defendant  to  do  what  it 
has  both  the  legal  and  the  moral  right  to  do.  Nevertheless  it  may  be 
well  to  consider  whether  the  defendant,  by  what  it  did  in  manufactur- 
ing cord  out  of  different  colored  strands  and  putting  it  on  the  market 
or  otherwise,  intended  to  represent  to  the  public  that  its  goods  were 
those  of  the  complainant,  or  whether  we  can  clearly  infer  from  the 
testimony  that  the  defendant  has  been  guilty  of  such  deceitful  rep- 
resentations or  such  perfidious  dealings  in  respect  to  cordage  as  en- 
titles complainant  to  the  relief  it  seeks,  remembering  while  doing  so 
the  established  rule  that  nothing  less  than  conduct  tending  to  pass  off 
one  man's  merchandise  as  tfiat  of  another  will  constitute  unfair  com- 
petition. Edward  Hilker  Mop  Co.  v.  United  States  Mop  Co.,  191 
Fed.  618,  112  C.  C.  A.  176,  and  cases  there  cited. 

Speaking  generally,  those  just  indicated  are  the  grounds  for  relief 
in  such  cases,  and  they  must  be  established  by  proof.  Each  of  the 
parties  makes  a  cord  which  has  spots  upon  it  as  flie  result  of  the  use 
of  different  colored  strands,  and  the  testimony  shows  that  each  of 
them  puts  up  its  cord,  and  especially  its  sash  cord,  about  which  this 
litigation  centers,  in  hanks  or  coils  containing  usually  about  100  feet. 
Completely  around  the  center  of  each  of  its  hanks  or  coils  the  com- 
plainant wraps  a  label  about  four  inches  wide,  the  ends  of  which  are 
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sealed  together  so  as  to  fasten  them  securely.  This  label  is  made  of 
white  paper.  The  printed  matter  on  it  is  in  red  or  black  letters  and 
its  borders  are  red.    One  of  them  is  now  inserted  and  is  as  follows : 


mMW,TiTJJJJJJJJJMiI.HWgg^^ 


SAMSON 

Cordage  •*•  Works. 


(Registered  tn  U.  8.  Pi^tant  Offloe) 

SOLID  BRAIDED 


Window  Sash  Cord. 


IZQO  Feet. 


For  weights  of  not  over  20  lbs* 
Smallest  pulley  allowable  2  in.  diam. 


WARRANTED  FREE  FROM  IMPERFECTIONS 
The  Spots  on  the  cord  are  our 
TRADE    MARK 

and  guarantee  of  quality. 

SAMSON  CORDAGE  WORKS. 

MtHMhthmti     BnINi  Mm* 
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In  the  plainest  way  this  label  speaks  for  itself,  smd  shows  exactly 
the  contents  of  the  hank  it  encircles. 

Completely  around  the  center  of  each  of  its  hanks  the  defendant 
wraps  one  or  the  other  of  the  two  different  labels  (each  a  little  over 
four  inches  in  width)  which  it  uses  thereon  according  to  its  classifi- 
cation of  its  cord.  The  ends  of  these  labels  are  also  sealed  together 
so  as  to  fasten  them  securely  around  the  hanks.  One  of  these  labels 
has  a  very  conspicuously  dark  blue  background  for  the  white  or  red 
lettering  and  trade-mark  on  its  face,  and  a  copy  of  it  is  as  follows: 


100  Feet 


No. 


Regal  Braid 

Cotton  Braided  Window 
Sash  and  Signal  G>rd 


This  cord  will  not  kink  and  will  run  smoothly 
over  pulleys,  and  is  far  superior  to  a  twisted  or 
wire  cord.    Quality  guaranteed. 

PURITAN  CORDAGE  MILLS, 

INOORPOBAtn). 

LOUISVILLE.  KENTUCKY 
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The  other  of  them  has  an  equally  conspicuous  and  striking  back- 
ground of  a  bright  but  lighter  blue  color  for  a  different  lettering  and 
a  different  trade-mark.    It  is  as  follows : 


100  Feet 


m47 


SIZE 


CXIRAQUAUTY' 


BLUE  GRASS 

Solid  Braided 
Window  Sash  Cord 


Highest  Quality^  Tully Guaranteed 
BELKNAP  HARDWARES  MFC  CO. 

INCORPORATED 

LOUISVILLE,  KY. 


We  understand  this  latter  label  is  not  used  except  for  the  cord 
made  for  one  large  wholesale  customer. 

Each  of  these  labels  speaks  in  the  plainest  terms  and  tells  exactly 
what  it  encircles.  With  the^e  precautions  taken  by  the  defendant  to 
distinguish  its  cord  from  that  of  the  complainant  we  have  not  been 
able  to  see  how  any  reasonably  prudent  person  could  be  deceived  as 
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to  what  he  was  buying,  unless  he  was  grossly  careless.  Nor  can  we 
perceive  the  equity  of  compelling  the  defendant  to  desist  from  ex- 
ercising its  right  of  using  strands  of  different  colors  in  making  cord- 
age, because  careless  persons  will  not  read  the  plainest  possible  state- 
ment staring  them  in  the  face,  showing  them  as  clearly  as  human  lan- 
guage can  that  the  cordage  he  is  buying  is  not  Samson's  "spot"  cord  or 
Samson's  cord  of  any  kind.  But  it  is  suggested  that  the  labels  may  be 
easily  torn  off  and  removed.  This  is  no  more  true  of  those  of  the  de- 
fendant than  it  is  of  those  put  on  by  the  complainant,  for  each  is 
made  of  strong  paper  and  put  on  the  hanks  in  the  same  way.  There 
is,  however,  nothing  to  show  that  it  is  the  intention  of  the  defendant 
that  they  shall  be  removed  until  that  is  done  by  the  ultimate  purchaser, 
nor  are  we  at  liberty  to  found  a  decree  upon  the  imagination  that  it 
is  defendant's  desire  or  purpose  that  that  shall  be  done.  As  there 
is  no  sufficient  testimony  to  the  contrary,  we  must  assume  that  the 
defendant's  purpose  is  a  fair  one,  and  this  is  emphasized  by  the  fact 
that,  having  the  right  to  use  every  color  and  to  make  its  cord  just  as 
it  is  made,  the  defendant  is  under  no  obligation  to  the  complainant  to 
put  on  labels  of  any  sort.  Its  doing  so  at  all  indicates  a  spirit  of  fair- 
ness rather  than  unfairness. 

It  was  indeed  shown  at  the  hearing  that  certain  dealers  had  de- 
ceived some  of  their  customers  who,  probably,  were  the  ultimate  pur- 
chasers, by  palming  off  upon  them  as  complainant's  cord  some  cord 
made  by  the  defendant ;  but  that,  we  think,  must  be  a  matter  between 
the  dealer  and  his  customer  in  an  action  for  deceit.  The  possibility 
that  falsehoods  may,  in  special  instances,  be  told  by  dealers,  does 
not  diminish  the  force  of  what  we  have  said. 

[2]  Without  pursuing  the  matter  further,  we  conclude  that  there 
are  two  grounds  upon  either  of  which  we  should  overrule  the  pend- 
ing motion.  The  first  and  principal  one  is  that  the  complainant,  for 
the  reasons  we  have  stated,  does  not  seem  to  be  entitled  to  it  on  the 
merits.  The  second  one  is  that,  if  we  have  any  discretion  in  the 
matter  of  granting  temporary  injunctions,  it  should,  in  this  case,  be 
exercised  against  the  motion,  because  the  complainant  has  in  the 
former  case  elected  to  sue  to  establish  the  validity  of  its  trade-mark 
and  from  the  decree  in  that  case  has  taken  an  appeal  to  the  Circuit 
Court  of  Appeals,  which  is  still  pending.  Should  the  judgment  in 
that  case  be  reversed,  complainant's  trade-mark  would  be  established, 
and  this  suit  seeking  relief  upon  the  ground  of  unfair  trade  would 
be  wholly  unnecessary. 

We  think,  for  the  purposes  of  this  motion,  that  the  complainant 
should  have  stood  by  its  election  originally  made  until  the  first  suit 
was  finally  disposed  of. 
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THE  LOCKPORT. 

(District  Court,  D.  New  Jersey.    June  10,  1912.) 

L  SmppiiYe   (§   121*) — Contract  of   AFFBEiaHnawT— Wabbantt   of   Sea- 

WOBTHIKESS. 

A  warranty  in  a  contract  of  affreightment  that  the  vessel  is  tight, 
staunch,  strong,  and  in  every  way  fitted  for  the  voyage  is  an  absolute 
warranty  of  fitness  for  the  service  contracted  for,  both  as  to  the  struc- 
ture and  equipment,  even  against  latent  defects. 

[Ed.  Note—For  other  cases,  see  Shipping,  Cent  Dig.  §§  226,  449-451, 
466;   Dec.  Dig.  §  121.*] 

2.  Shipping  (§  132*) — Damage  to  Cabgo — ^Liability  of  Cabbieb. 

Under  a  bill  of  lading  acknowledging  the  receipt  of  cargo  in  good 
order  and  condition,  and  undertaking  to  deliver  it  in  like  order  and 
condition,  dangers  of  the  sea  only  excepted,  the  burden  rests  on  the  car- 
rier to  show  that  damage  to  the  cargo  was  occasioned  by  perils  for  which 
it  was  not  responsible. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent.  Dig.  f |  471-487 ;  Dec. 
Dig.  §  132.»] 

8.  Shipping    (|   332*) — Daicage   to    Cabgo — Ijabilitt   of   Vessel — ^Unsea- 
wobteuness. 

Evidence  considered,  and  held  to  show  that  damage  by  water  to  a 
cargo  of  fertilizer,  carried  by  respondent's  barge  from  Baltimore  to 
Salem,  N.  J.,  was  due  to  the  unseaworthiness  of  the  barge,  because  of 
an  old  crack  in  the  keelson  and  rotten  floor  timbers,  for  the  carriage  of 
the  cargo  shipped,  whether  the  leakage  occurred  during  the  voyage,  or 
while  lying  at  the  wharf  to  unload,  where  she  lay  on  the  bottom  at  low 
tide,  as  was  customary  and  expected  with  vessels  of  her  draft 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §|  471-487;  Dec. 
Dig.  §  132.*] 

In  Admiralty.  Suit  by  the  Fogg  &  Hires  Qjmpany  against  the 
barge  Lockport;  Peter  Hagan  &  Co.,  a  corporation,  claimant.  De- 
cree for  libelant. 

Howard  M.  Long,  for  libelant. 
Willard  M.  Harris,  for  claimant 

RELLSTAB,  District  Judge.  The  barge  Lockport  was  seized  and 
sold  in  this  suit  to  recover  damages  to  a  cargo  of  fertilizer  shipped 
on  it  from  Baltimore,  Md.,  to  Salem,  N.  J.  The  answer,  by  the  mas- 
ter on  behalf  of  himself  and  the  owner,  admits  that  a  part  of  the 
,cargo  was  damaged  by  water;  and  the  dispute  pertains,  not  to  the 
extent  of  the  damage,  but  to  whether  it  is  due  to  the  unseaworthiness 
of  the  barge  <Jr  the  failure  of  the  libelant,  in  the  language  of  the 
answer,  "to  provide  a  safe  berth  for  said  barge  to  unload." 

[1]  By  the  contract  between  the  parties,  called  a  charter  party, 
but  in  reality  a  contract  of  affreightment,  the  owner  of  the  barge, 
Peter  Hagan  &  Co.,  a  corporation,  warranted  that  such  barge  "shall 
be  tight,  staunch,  strong,  and  in  every  way  fitted  for  such  voyage." 
This  warranty  is  one  of  the  most  rigid  known  to  the  law,  both  as. to 
structure  and  equipment — an  absolute  warranty  of  fitness,  even 
against  latent  defects.    Hughes  on  Admiralty,  §§  73,  85 ;  The  North- 

•For  other  e«ae«  m«  same  topic  ft  |  nvmbbb  ia  Deo.  ft  Am.  Digs.  1907  to  dato.  ft  Rep'r  IndMcee 
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ern  Belle,  76  U.  S.  526,  19  L.  Ed.  746;  The  Northern  Belle  v.  Rob- 
son,  154  U.  S.  571,  Append.,  14  Sup.  Ct.  1166,  19  L.  Ed.  748.  The 
test  of  seaworthiness  is  whether  the  vessel  is  reasonably  fit  to  carry 
the  cargo  which  she  has  undertaken  to  transport.  The  Silvia,  171 
U.  S.  462,  19  Sup.  Ct.  7,  43  L.  Ed.  241 ;  The  Southwark,  191  U.  S. 
1,  24  Sup.  Ct.  1,  48  L.  Ed.  65. 

[2]  The  bill  of  lading  is  .in  the  usual  form,  acknowledges  that  the 
cargo  was  shipped  in  good  order  and  condition,  and  the  undertaking 
is  to  deliver  it  in  like  order  and  condition— dangers  of  the  sea  only 
excepted.  Under  the  law  and  such  bill  of  lading,  the  burden  is  upon 
the  carrier  to  show  that  the  damage  was  occasioned  by  perils  for 
which  it  was  not  responsible  (Clark  v.  Barnwell,  53  U.  S.  272,  13  L. 
Ed.  985';  The  Folmina,  212  U.  S.  354,  29  Sup.  Ct.  363,  53  L.  Ed. 
546,  15  Ann.  Cas.  748),  and,  in  view  of  the  contentions  of  respondent 
in  this  case,  that  it  was  due  to  the  failure  of  libelant  to  furnish  a 
proper  and  safe  berth  at  the  place  of  destination. 

[3]  The  barge  left  Baltimore  on  or  about  March  12,  1910,  and  ar- 
rived at  Salem  in  the  afternoon  of  the  15th.  Nothing  unusual  in  her 
appearance  was  then  noted  by  libelant.  The  next  morning,  however, 
she  was  discovered  to  be  hogged  and  twisted — stem  down  on  port  side 
and  bow  up  on  starboard  side — and  that  she  had  taken  in  considerable 
water.  On  pumping,  the  water  showed  a  yellow  or  walnut  discolora- 
tion, indicating  that  it  had  reached  the  fertilizer.  The  unloading  of 
the  cargo  began  early  the  second  day,  and  continued  with  reasonable 
dispatch  until  it  was  discharged.  The  fertilizer  was  carried  in  bags, 
and  no  wet  or  damaged  cargo  was  discovered  until  the  bottom  layers 
were  reached.  While  the  first  day's  unloading,  near  its  close,  revealed 
that  some  of  the  cargo  was  injured  by  water,  the  full  extent  of  the 
damage  was  not  ascertained  until  the  following  day.  Of  the  cargo  of 
430  tons,  about  169  tons,  being  that  contained  in  the  bags  forming 
the  bottom  tiers,  was  damaged,  of  which  109  tons  was  so  badly  dam- 
aged as  to  require  re-treating  by  chemicals.  The  testimony  fixes  the 
libelant's  damage  at  $1,961.57.  The  water  which  caused  the  damage 
came  through  the  bottom  of  the  barge,  about  amidships. 

The  barge  was  bought  by  the  present  owner  after  it  had  been  in 
service  as  a  grain-carrying  barge  for  a  number  of  years,  a  service 
which  tends  to  shorten  the  life  of  the  barge  for  carrying  perishable 
freight.  The  present  cargo  was  of  greater  tonnage  than  had  been 
carried  by  such  barge  during  its  present  ownership,  and  the  barge 
dragged  the  bottom  of  the  canal  between  the  Chesapeake  Bay  and  the 
Delaware  river,  and  stirred  up  the  mud  in  Salem  creek  at  high  water. 
The  only  person  who  testified  concerning  the  voyage  from  Baltimore 
to  the  Delaware  river  was  the  captain,  and  he,  while  testifying  to 
having  had  a  rough  voyage  on  account  of  a  heavy  storm  in  the  Ches- 
apeake Bay,  says  that  no  greater  leakage  occurred  on  such  voyage 
than  is  usual  with  a  good,  staunch  vessel,  and  that  the  cargo  was  not 
damaged  until  after  it  had  reached  the  Salem  wharf.  But  this  tes- 
timony is  so  radically  different  from  his  statement  made  under  oath 
a  few  days  after  the  damaged  cargo  was  discovered,  in  which  he  clearly 
and  positively  declared  that  the  barge  was  unsea worthy  for  the  cargo 
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then  being  carried,  and  that  a  great  leakage  took  place  on  such  voyage, 
that  even  if  such  sworn  statement,  in  view  of  such  testimony,  cannot 
be  accepted  as  plenary  proof  of  the  facts  of  such  voyage,  it  clearly 
discredits  him,  and  compels  the  court  to  disregard  entirely  his  version 
of  the  occurrences  on  such  voyage.  The  testimony  of  the  captain  and 
master  of  the  tug  Delaware,  which  took  the  barge  from  the  Delaware 
river  end  of  such  canal  to  Salem,  that  little  water  was  in  the  barge 
on  its  trip  across  the  Delaware  river  to  and  up  Salem  creek,  while 
tending  to  establish  that  no  great  leakage  was  then  taking  place,  does 
not  prove  that  no  previous  great  leakage  had  taken  place,  nor  over- 
come the  preponderating  weight  of  the  other  testimony  that  the  barge 
was  unseaworthy. 

After  the  barge  was  sufficiently  unloaded  to  locate  the  leakage,  an 
examination  revealed  a  crack  in  the  keelson,  opening  about  two 
inches,  in  which  were  found  limips  of  coal.  As  coal  was  not  a  part 
of  that  cargo,  it  is  evident  that  the  crack  existed  before  this  trip  be- 
gan, and  that  it  was  due  to  strains  encountered  on  some  previous  voy- 
age. A  more  extended  examination,  made  subsequent  to  the  removal 
of  the  barge  to  the  owner's  yard,  where  she  was  hauled  out  for  re- 
pairs, revealed  that  between  the  forward  end  of  the  forward  hatch 
and  some  distance  aft  of  the  after  hatch  a  large  number  of  floor  tim- 
bers, then  exposed  to  view  preparatory  to  making  repairs,  were  very 
much  decayed.  How  many  and  how  much  of  each  were  decayed  is 
in  dispute,  but  the  evidence  convinces  that  the  decay  had  progressed 
to  such  an  extent  as  to  weaken  the  framework  of  the,  barge  and  unfit 
her  for  the  carr)dng  of  a  perishable  cargo  of  the  dead  weight  of  the 
fertilizers  in  question. 

In  the  facts  of  this  case,  the  inference  is  justified  that  the  cargo 
was  damaged  because  of  the  unseaworthiness  of  the  barge,  due  to 
the  rotten  floor  timbers,  beams,  etc.,  and  the  old  crack  in  the  keelson, 
unless  the  other  evidence  in  the  case  shows  that  the  berth  given  to 
this  barge  at  the  Salem  wharf  was  not  safe  and  proper  for  a  sea- 
worthy vessel  to  lie  in,  and  that  the  bad  bottom  of  such  wharf  was 
the  primary  and  efficient  cause  for  the  leakage  which  damaged  the 
cargo. 

At  no  public  wharf  in  Salem,  nor  at  any  other  place  where  this 
barge  could  have  been  unloaded,  was  there  sufficient  water  at  low  tide 
to  float  her  while  drawing  the  depth  of  water  drawn  on  that  trip. 
There  is  a  dispute  as  to  the  character  of  the  bottom  of  the  creek,  and 
whether  it  was  even  where  the  barge  was  moored.  "The  evidence  is 
satisf)ring,  however,  that  the  bottom  was  of  soft  mud  and  sand,  most- 
ly the  former,  that  it  was  comparatively  level  where  the  barge  lay,  and 
that  a  barge  would  safely  make  her  bed  in  the  mud  bottom  when  she 
settled  down  with  the  ebbing  tide.  Other  loaded  barges  drawing  a 
like  depth  of  water  lay  there  before  and  after  without  mishap.  It  is 
customary  and  necessary  in  this  creek,  and  like  waters,  for  barges  and 
other  boats  to  rest  on  the  bottom  at  low  tide,  which  is  a  well-recog- 
nized condition  of  such  service,  and  they  are  expected  and  required, 
in  order  to  be  seaworthy,  to  be  sufficiently  staunch  and  strong  to  main- 
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tain  their  integrity  when  so  caught  with  cargo.  The  Northern  Belle, 
76  U.  S.  526,  19  L.  Ed.  746. 

Even  if  no  part  of  the  cargo  was  damaged  before  it  arrived  at  Sa- 
lem, the  burden  of  proving  t^^hich  was  on  the  respondent,  and  which  it 
has  not  met,  and  sudi  damage  was  due  to  the  bottom  of  the  barge 
giving  way  under  the  strain  produced  by  lying  on  the  bottom  of  the 
creek  at  the  first  low  tide  it  encountered  there,  such  collapse  was  not 
due  to  the  character  of  the  bottom,  but  to  the  inability  of  the  boat, 
by  reason  of  its  cracked  keelson  and  rotten  floor  timbers,  etc.,  to  with- 
stand the  strain  that  began  when  the  barge  settled  down  on  the  creek 
bottom.  The  creek  bottom  was  not  the  cause  of  the  collapse,  but 
was  the  condition  upon  which  the  primary  cause — ^unseaworthy  barge 
— operated.  The  latter  was  the  primary  and  efficient  cause,  and  is 
one  that  is  chargeable  to  respondent. 

The  libelant  is  entitled  to  a  decree  for  the  sum  of  $1,700.57,  being 
$1,961.57  damages  sustained,  less  $261  for  freight  due  on  undamaged 
cargo,  besides  costs. 


In  re  EUREKA  ANTHRACITE  OOAIi  CO. 

(District  Court,  W.  D.  Arkansas,  Ft  Smith  Division,    June  28.  1912.) 

Bankbuptct  (S  78*)  —  Involuntary  Pboceedinob  Against  Corporation  — 
Right  of  Stockholders,  to  Defend — **Ureditor." 

Under  Bankr.  Act  July  1,  1896.  c.  541,  §  18b,  80  Stat.  551  (U.  S.  Comp. 
St  1901,  p.  3429),  which  provides  that  the  bankrupt  or  any  creditor  may 
appear  and  plead  to  a  petition  in  involuntary  bankruptcy,  stockholders 
of  a  corporation  as  such  cannot  appear  and  defend  a  proceeding  against 
the  corporation,  unless  such  a  showing  is  made  as  would  entitle  them  to 
maintain  or  defend  a  suit  in  equity  in  its  behalf. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  S§  111,  112; 
Dec.  Dig.  $  78.* 

For  other  definitions,  see  Words  and  Phrases,  voL  2,  pp.  1713-1727; 
vol.  8,  pp.  7622-7623.] 

In  the  matter  of  the  Eureka  Anthracite  Coal  Company,  bankrupt. 
On  motion  to  strike  from  the  files  petition  and  answer  of  D.  J. 
Young,  R,  C.  Johnston,  and  J.  B.  Johnston.    Motion  sustained. 

G.  O.  Patterson,  of  Clarksville,  Ark.,  and  H.  C.  Mechem,  of  Ft. 
Smith,  Ark.,  for  petitioning  creditors. 

Hill,  Brizzolara  &  Fitzhugh,  of  Ft  Smith,  Ark.,  for  petitioning 
stockholders. 

YOUMANS,  District  Judge.  An  involuntary  petition  in  bank- 
ruptcy was  filed  against  the  Eureka  Anthracite  Coal  Company,  a  cor- 
poration, by  two  alleged  creditors,  the  Bank  of  Clarksville  and  the 
Citizens'  Fire  Insurance  Company.  D.  J.  Young,  R.  C.  Johnston, 
and  J.  B.  Johnston,  stockholders  of  the  Eureka  Anthracite  Coal  Com- 
pany, owning  121.55  shares,  have  filed  what  is  termed  a  "petition 
and  answer."     The  petition  in  bankruptcy  alleges  that  the  Eureka 

•For  other  casM  see  sama  topic  ft  i  KmtssR  in  Dec.  ft  Am.  DtgB.  1907  to  date,  ft  Rn>'r  Indezee 
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Anthracite  Coal  Company  is  insolvent,  and  that  it  committed  an  act 
of  bankruptcy,  in  that  it  did  "on  the  9th  day  of  May,  1912,  admit  in 
writing  its  inability  to  pay  its  debts,  and  its  willingness  to  be  ad- 
judged a  bankrupt  on  that  ground."  In  their  petition  the  stockhold- 
ers "ask  leave  as  such  stockholders  to  appear  and  defend  the  bank- 
ruptcy petition."    For  cause  these  stockholders  say : 

"That  the  Eureka  Anthracite  Ck>al  Company  is  not  insolvent  within  tiie 
meaning  of  the  Bankruptcy  Act,  and  state  that  its  property  at  a  fair  valua- 
tion is  sufficient  in  amount  to  pay  its  debts ;  that  it  is  true  that  in  some  meet- 
ing of  said  corporation  held  on  the  9th  day  of  May,  1912,  some  proceeding 
was  had  therein  in  order  to  have  its  affairs  placed  in  the  court  of  bank- 
ruptcy, instead  of  being  administered  in  the  state  court  in  a  receivership  suit 
therein  pending ;  that  the  Bank  of  GlarksviUe  and  the  Citizens'.  Fire  Insur- 
ance Company  are  each  managed  and  controlled  principally  by  the  same  di- 
rectors who  manage  and  control  the  Eureka  Anthracite  Coal  Company ;  that 
the  Bank  of  Clarksville  claims  that  it  owns  bonds  to  the  amount  of  $80,000 
of  said  Eureka  Anthracite  Coal  Company  and  the  Citizens'  Fire  Insurance 
Company  claims  it  owns  bonds  to  the  amount  of  $20,000;  whereas,  these 
petitioners  are  informed  and  believe,  and  so  allege,  that  they  have  not  pur- 
chased said  bonds  bona  fide,  and  are  not  Innocent  holders  of  the  same,  and 
they  have  not  paid  the  Eureka  Anthracite  Coal  Company  therefor." 

The  petitioning  creditors  have  filed  a  motion  to  strike  from  the 
files  the  petition  and  answer  of  Young,  Johnston  and  Johnston  because 
they  "are  not  parties  to  this  proceeding  and  cannot  become  such." 
The  matter  comes  up  for  consideration'  on  the  motion  to  strike.  It 
will  be  considered  in  connection  with  the  request  of  the  stockholders 
for  leave  to  appear  and  defend  for  the  bankrupt 

The  Bankruptcy  Act  provides  that : 

'*The  bankrupt,  or  any  creditor  may  appear  and  plead  to  the  petition  within 
five  days  after  the  return  day,  or  within  such  further  time  as  the  court  may 
allow."    Section  18b. 

In  this  instance  the  alleged  bankrupt  is  a  corporation.  It  is  a 
distinct  legal  entity.  One  or  more  of  its  stockholders  as  such  can- 
not ordinarily  represent  it  either  in  the  bringing  of  a  suit,  or  in  de- 
fending against  one.  Park  v.  N.  Y.  &  K.  Oil  Co.,  26  W.  Va.  486; 
Henry  v.  Elder,  63  Ga.  347;  Miller  v.  Murray,  17  Colo.  408,  30  Pac. 
46;  Home  Mining  Co.  v.  McKibben,  60  Kan.  387,  56  Pac.  756; 
Waymire  v.  San  F.  &  San  Mateo  Ry.  Co.,  112  Cal.  646,  44  Pac.  1086; 
Henry  v.  Travelers'  Ins.  Co.,  16  Colo.  179,  26  Pac.  318.  Section  1 
of  the  Bankruptcy  Act  provides  that  the  term  "creditor,"  as  used 
therein,  "shall  include  any  one  who  owns  a  demand  or  claim  prov- 
able in  bankruptcy."  Stodkholders  as  such  are  not  creditors  of  a  cor- 
poration whose  stock  they  own.  Cook  v.  Emmet  Perpetual  &  Mutual 
Building  Association,  90  Md.  284,  44  Atl.  1022.  The  petitioners 
have  no  standing  either  as  representatives  of  the  corporation  or  as 
creditors.  Creditors  of  a  corporation  who  happen  also  to  be  stock- 
holders and  directors  in  the  company  are  not  precluded  by  reason  of 
such  relation  from  commencing  proceedings  in  involuntary  bank- 
ruptcy against  the  corporation.  In  re  Rollins  Gold  &  Silver  Mining 
Co.  (D.  C.)  102  Fed.  892. 

In  proceedings  at  law  stockholders  cannot  appear  and  answer  or 
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defend  either  for  the  corporation  or  in  their  own  behalf.  •  2  Clark  & 
Marshall  on  Private  Corporations,  §  1692.  In  certain  cases  in  equity, 
however,  a  stockholder  may  intervene  and  set  up  any  defense  which 
could  properly  be  made  by  the  corporation.  Bronson  v.  La  Crosse 
Railroad  Co.,  69  U.  S.  283,  17  L.  Ed.  725.  "Proceedings  in  bank- 
ruptcy generally  are  in  the  nature  of  proceedings  in  equity."  Bardes 
V.  Hawarden  Bank,  178  U.  S.  524,  20  Sup.  Ct.  1000,  44  L.  Ed. 
1175.  In  a  proper  case,  therefore,  stockholders  may  intervene  in  a 
suit  "in  bankruptcy.  In  the  case  of  Hawes  v.  Oakland,  104  U.  S. 
450,  26  L.  Ed.  827,  the  rule  was  stated  that  would  warrant  the  bring- 
ing by  a  stockholder  in  equity  in  his  own  name  of  a  suit  foimded  on 
a  right  of  action  in  a  corporation.    In  that  connection  the  court  said : 

"We  tinderstand  that  doctrine  to  be  that,  to  enable  a  stockholder  In  a  cor- 
poration to  sustain  in  a  court  of  equity  in  his  own  name,  a  suit  founded  on 
a  right  of  action  existing  in  the  corporation  itself,  and  in  which  the  corpora- 
tion itself  is  the  appropriate  plaintiff,  there  must  exist  as  the  foundation  of 
the  suit  some  action  or  threatened  action  of  the  managing  board  of  directors 
or  trustees  of  the  corporation  which  is  beyond  the  authority  conferred  on 
them  by  their  charter  or  other  source  of  organization ;  or  such  a  fraudulent 
transaction  completed  or  contemplated  by  the  acting  managers,  in  connection 
with  some  other  party,  or  among  themselves,  or  with  other  shareholders  as 
will  result  in  serious  injury  to  the  corporation,  or  to  the  interests  of  the  other 
shareholders;  or  where  the  board  of  directors,  or  a  majority  of  them,  are 
acting  for  their  own  interest,  in  a  manner  destructive  of  the  corporation  it- 
self, or  of  the  rights  of  the  other  shareholders;  or  where  the  majority  of 
shareholders  themselves  are  oppressively  and  illegally  pursuing  a  course  in 
the  name  of  the  corporation,  which  is  in  violation  of  the  rights  of  the  other 
shareholders,  and  which  can  only  be  restrained  by  the  aid  of  a  court  of 
equity.  Possibly  other  cases  may  arise  in  which,  to  prevent  irremediable  in- 
Jury,  or  a  total  failure  of  Justice,  the  court  would  be  Justified  in  exercising 
its  powers,  but  the  foregoing  may  be  regarded  as  an  outline  of  the  principles 
which  govern  tliis  class  of  cases.  But,  in  addition  to  the  existence  of  griev- 
ances which  call  for  this  kind  of  relief,  it  is  equally  important  that,  before 
the  shareholder  is  permitted  in  his  own  name  to  institute  and  conduct  a 
litigation  which  usually  belongs  to  the  corporation,  he  should  show  to  the 
satisfaction  of  the  court  that  he  has  exhausted  all  the  means  within  his 
reach  to  obtain,  within  the  corporation  itself,  the  redress  of  his  grievances, 
or  action  in  conformity  to  his  wishes.  He  must  make  an  earnest,  not  a 
simulated  effort,  with  the  managing  body  of  the  coriK)ration,  to  induce  re- 
medial action  on  their  part,  and  this  must  be  made  apparent  to  the  court.  If 
time  permits  or  has  permitted,  he  must  show,  if  he  fails  with  the  directors, 
that  he  has  made  an  honest  effort  to  obtain  action  by  the  stockholders  as  a 
body,  in  the  matter  of  which  he  complains.  And  he  must  show  a  case,  if 
this  is  not  done,  where  it  could  not  be  done,  or  it  was  not  reasonable  to 
require  It" 

Equity  rule  No.  94  (29  Sup.  Ct.  xxxvii)  was  promulgated*  to  give 
effect  to  that  decision.  In  effect,  the  same  rule  applies  to  a  proposed 
defense  by  a  stockholder  of  a  suit  against  a  corporation.  Ex  parte 
Cutting,  94  U.  S.  22,  24  L.  Ed.  49;  In  re  Metropolitan  Railway 
Receivership,  208  U.  S.  90,  28  Sup.  Ct.  219,  52  L.  Ed.  403;  Minot 
V.  Mastin,  95  Fed.  739,  37  C.  C.  A.  234;  United  States  v.  Philips, 
107  Fed.  824,  46  C.  C.  A.  660;  Simkins'  Federal  Suit  in  Equity, 
484.       ^ 

In  this  case  there  is  no  allegation  that  the  directors  have  been  re- 
quested to  make  defense.    There  is  an  express  statement  in  the  stock- 
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holders'  petition  and  answer  that  in  "some  meeting"  of  the  corpora- 
tion on  the  9th  day  of  May,  1912,  "some  proceeding  was  had  therein 
in  order  to  have  its  affairs  placed  in  the  court  of  bankruptcy,  in 
lieu  of  bein|;  administered  in  the  state  court  in  a  receivership  suit 
therein  pending."  The  meeting  referred  to  as  "some  meeting"  must, 
in  the  absence  of  an  allegation  to  the  contrary,  be  presumed  to  have 
been  a  legal  meeting.  The  proceeding  referred  to  as  "some  pro- 
ceeding" must  for  the  same  reason  be  regarded  as  a  legal  proceed- 
ing. A  legal  meeting  of  the  corporation  had  power  to  take  such 
action.  In  re  Kenwood  Ice  Co.  (D.  C.)  189  Fed.  525.  As  shown  in 
the  petition  and  answer,  that  course  was  taken  in  preference  to  hav- 
ing the  "affairs"  of  the  corporation  "administered"  in  a  receivership 
suit  in  a  state  court.  There  is  no  allegation  that  any  one  will  derive 
any  advantage  from  the  administration  of  the  affairs  of  the  corpo- 
ration in  the  bankrupt  court.  There  is  nothing  to  show  that  the 
discretion  of  the  directors  or  stockholders  in  maJcing  the  order  was 
not  properly  exercised.  It  was  apparently  a  choice  between  two 
courts.  There  could  have  been  nothing  illegal,  improper,  or  fraudu- 
lent in  the  choice  of  the  bankruptcy  court.  In  re  Metropolitan  Rail- 
way Receivership,  208  U.  S.  Ill,  28  Sup.  Ct.  219,  52  L.  Ed.  403. 

The  stockholders  further  allege  with  reference  to  the  bonds  which 
the  petitioning  creditors  claim  to  own  that: 

'*They  have  not  purchased  said  bonds  bona  fide  and  are  not  Innocent  hold- 
ers of  the  same,  and  they  have  not  paid  the  Eureka  Anthracite  Ck>al  Ck>mpany 
therefor." 

It  is  not  sufficient  to  allege  that  one  did  not  purchase  something 
bona  fide,  nor  is  it  sufficient  to  allege  that  one  is  not  an  innocent 
holder.  The  facts  n;ust  be  shown  from  which  the  conclusions  may 
be  drawn.  The  allegation  that  the  alleged  creditors  have  not  paid  the 
corporation  for  the  bonds  is  not  sufficient.  They  may  have  acquired 
the  bonds  through  some  other  source  than  the  corporation.  "A  bona 
fide  holder  for  value  of  negotiable  paper  is  one  who  has  acquired  ti- 
tle in  the  usual  course  of  business  for  a  valuable  consideration  in 
good  faith  from  one  capable  of  transferring  it,  or  from  one  in  pos- 
session of  the  title  with  an  apparent  right  to  transfer  it,  and  without 
notice  or  knowledge  of  defenses,  or  circumstances  which  should  put 
him  on  inquiry."  7  Cyc.  924.  The  presumption  is  that  the  alleged 
creditors  are  bona  fide  holders  of  the  bonds.  The  allegations  of  the 
petition  and  answer  do  not  state  facts  that  would  overturn  that  pre- 
sumption, neither  do  those  allegations  state  facts  sufficient  to  author- 
ize the  stockholders  to  intervene  in  this  suit 

The  motion  to  strike  will  be  sustained. 
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ALUMINUM  CASTINGS  (X).  T.  LOCAL  NO.  84  OF  INTERNATIONAL 
MOLDBRS'  UNION  OF  NORTH  AMERICA  et  aL 

(DlBtrlct  Court,  W.  D.  New  York.    June  16,  1912.) 

INJUITOTION  (I  230*)— Violation — Contempt— Evidence. 

Evidence  considered,  and  held,  to  show  that  certain  of  the  defendants 
Intimidated  and  assaulted  an  employ^  of  complainant  because  of  his  re- 
fusal to  Join  in  a  strike,  in  violation  of  an  injunction  previousOy  issued 
and  served  on  them,  thereby  committing  a  contempt  of  court 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  {{  502-516; 
Dec.  Dig.  I  230.*] 

In  Equity.  Suit  by  the  Aluminum  Castings  Company  against  Local 
No.  84  of  the  International  Molders'  Union  of  North  America  and 
others.    On  motion  to  punish  for  contempt.    Motion  sustained. 

Love  &  Keating,  of  Buffalo,  N.  Y.,  for  complainant. 
Daniel  V.  Murphy,  of  Buflfalo,  N.  Y.,  for  defendants. 

HAZEL,  District  Judge.  A  temporary  restraining  order  was  is- 
sued on  the  27th  day  of  April,  1912,  and  said  order,  together  with 
the  bill  of  complaint  herein,  was  duly  served  by  the  marshal  on  the 
defendants  Stemp,  Smith,  Copkins,  also  known  as  Paradowski,  and 
Lothringer,  restraining  them  from  molesting  any  person  or  persons 
employed  by  the  complainant  or  seeking  to  enter  such  employment,  or 
going  to  and  from  complainant's  premises.  Later,  on  May  8th, 
there  was  issued  and  directed  to  the  defendants  above  namedl  an 
order  to  show  cause  why  they  should  not  be  punished  for  contempt 
in  disobeying  the  order  of  the  court.  There  has  been  a  hearing  upon 
such  order,  and  I  have  considered!  the  affidavits  in  support  thereof 
and  the  affidavits  in  opposition. 

It  is  shown  that  defendants  Stemp,  Smith,  and  Copkins  on  the  7th 
day  of  May,  1912,  intimidated  Joseph  Zachowicz  and  James  Rozen, 
complainant's  employes,  and  committed  assault  and  battery  upon  the 
person  of  Zachowicz,  at  the  same  time  remonstrating  with  him  and 
molesting  him  concerning  his  emplo)rment.  The  defendants  have  read 
affidavits  tending  to  show  that  there  was  no  intimidation  or  unlawful 
persuasion  on  their  part,  that  the  workman  Zachowicz  was  the  aggres- 
sor, and  threatened  to  strike  the  defendant  Stemp;  but  there  is  dis- 
interested'  testimony,  which  in  connection  with  the  surrounding  cir- 
cumstances I  think  sufficiently  corroborates  complainant's  affidavits 
with  reference  to  the  assault  and  the  intimidation.  The  affiant  Hil- 
liker,  a  passerby  at  the  place  where  the  melee  occurred,  states  that 
as  Zachowicz  and  Rozen  came  out  of  Flynn's  saloon,  near  complain- 
ant's plant,  the  defendant  Stemp  grabbed  Zachowicz  by  the  arm  and 
hit  him  on  the  head,  knocking  off  his  hat.  This  was  the  beginning 
of  an  affray  in  which  Andy  Smith  and  Copkins,  who  also  committed 
assault  and  battery  upon  the  person  of  Zachowicz,  joined. 

No  reasonable  doubt  exists  in  my  mind  as  to  the  truth  of  the 
assertion  that  the  defendants  named  committed  the  assault  without 

*For  other  caaea  see  same  topic  it  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 


Digitized  by 


Google 


ALUMINUM  CASTINGS  CO.  V.  LOCAL  NO.  84,  I.  M.  U.  221 

* 

provocation,  and  that  it  was  due  to  the  fact  that  the  workmen  assault- 
ed were  unwilling  to  join  in  the  strike  of  complainant's  employes. 
The  charge  that  the  defendant  Lothringer  threatened  the  affiant  Ro- 
zen  is  not  sufficiently  substantiated,  and  the  charge  as  to  him  is 
dismissed.  But  as  to  defendants  Stemp,  Smith,  and  Copkins  the 
charge  of  contempt  of  court  is  sustained,  and,  as  such  contempt  is 
civil  in  its  nature,  each  of  the  said  defendants  is  directed  to  pay  a 
fine  of  $100  for  the  benefit  of  the  complainant,  and  attachment  may 
issue  accordingly. 


ALUMINUM  CASTING^  CO.  v.  LOCAL  NO.  84  OF  INTERNATIONAL 
MOLDERS*  UNION  OF  NORTH  AMERICA  et  aL 

(District  Court,  W.  D.  New  York.    June  17,  1912.) 

L  Mastkb  and  Sebvant  (i  338*) — Labob  Stbikb — Rights  of  Stbikebb  and 

OF   EiMPLOTEB. 

Wblle  employes  engaged  in  a  strike  have  the  right  to  quit  the  serv- 
ice of  the  employer  singly  or  in  association  with  others,  and  even  to 
properly  picket  or  patrol  the  premises  of  the  employer,  and  to  peaceably 
induce  other  workmen  to  refrain  from  engaging  in  his  service  and  to 
peaceably  persuade  remaining  employ^  to  Join  them  In  the  strike,  they 
have  not  the  right,  nor  has  the  union  of  which  they  are  members  the 
right,  to  resort  to  means  which  make  those  workmen  who  wish  to  enter 
or  remain  In  the  service  of  the  employer  afraid  to  do  so,  which  is  an  un- 
lawful Interference  with  his  property  rights  and  with  the  personal  righta 
of  the  workmen,  and  will  be  restrained  by  Injunction. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  f  338.*] 

2i  Tbads  Unions  (i  6*) — ^Labob  Stbike — ^Rights  of  Unions. 

It  is  not  unlawful  for  a  local  labor  union  to  Inaugurate  or  conduct  a 
strike  for  the  benefit  of  its  members,  nor  will  it  be  enjoined  because  of 
unlawful  acts  of  its  Individual  members  which  neither  its  officers  nor  con- 
mittees  directed  or  approved,  unless  committed  In  carrying  out  their 
orders. 

[Ed.  Note.— For  other  cases,  see  Trade  Unions,  Cent  Dig.  i  5;  Dec. 
Dig.  f  6.* 

Restraining  boycotts,  strikes,  and  other  combinations  by  employ^  in- 
terfering with  commerce  or  business,  see  note  to  Shine  v.  Fox  Bros. 
Mfg.  Co.,  86  C.  C.  A.  313.] 

In  Equity.  Suit  by  the  Aluminum  Castings  Company  against  Lo- 
cal No.  84  of  the  International  Molders*  Union  of  North  America  and 
others.  On  motion  to  dissolve  preliminary  injunction.  Motion  sus- 
tained as  to  Local  No.  84,  but  denied  as  to  individual  defendants. 

Love  &  Keating,  of  Buffalo,  N.  Y.,  for  complainant. 
Daniel  V.  Murphy,  of  Buffalo,  N.  Y.,  for  defendants. 

HAZEL,  District  Judge.  [1]  The  continuance  of  the  preliminary 
injimction  heretofore  granted  depends  upon  whether  the  salient  aver- 
ments of  the  bill  charging  misconduct  by  the  defendants  and  unlaw- 
ful combination  are  substantiated  by  specific  acts  of  intimidation,  or 
by  violence  done  to  or  threatened  against  the  employes  or  the  property 
of  the  complainant.    Counsel  for  defendants  has  directed  my  attention 
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to  Union  Pacific  R.  Co.  v.  Ruef  et  al.  (C.  C.)  120  Fed.  102,  where 
the  law  and  the  power  of  a  court  of  equity  in  cases  of  labor  strikes 
are  fully  and  comprehensively  stated.  Aii  extended  discussion  thereof 
is  unnecessary,  but,  in  brief,  the  case  cited  holds  that  members  of 
a  labor  union  who  are  engaged  in  a  strike  commit  wrongful  acts  if 
they  prevent  the  employer  from  conducting  his  business,  and  by  threats 
and  intimidations  or  assaults  prevent  other  men  from  entering  or 
remaining  in  his  employ.  While  the  employes  engaged  in  a  strike 
have  the  right  to  quit  the  service  of  the  employer  singly,  or  in  associa- 
tion with  others,  and  even  to  properly  picket  or  patrol  the  premises 
of  the  employer,  and  to  peaceably  induce  other  workmen  to  refrain 
from  engaging  in  his  service,  and  to  peaceably  persuade  remaining 
employes  to  join  them  in  the  strike,  yet  they  have  not  the  right,  nor 
has  the  union  of  which  they  are  members  the  right,  to  resort  to 
means  which  make  those  workmen  who  wish  to  enter  or  remain  in 
the  service  of  the  employer  afraid  to  do  so.  Such  conduct  is  uni- 
formly held  by  the  federal  and  state  courts  to  be  unlawful  as  inter- 
fering with  the  property  rights  of  the  employer,  as  well  as  with  the 
personal  rights  of  the  workmen. 

In  this  case  the  bill  alleges  in  general  language  that  strikers,  de- 
fendants and  members  of  Lx>cal  No.  84,  picket  or  patrol  the  premises 
of  complainant ;  that  the  individual  defendants  loiter  in  the  neighbor- 
hood of  complainant's  plants,  and  endeavor  to  prevent  persons  from 
.entering  its  employ;  that  they  intimidate  workmen,  and  solicit  those 
who  have  not  left  the  employ  of  complainant  to  do  so ;  and  that  they 
threaten  others,  and  have  already  attacked  and  assaulted  some. 

It  not  only  appears  in  general  that  strikers  have  threatened  arid  as- 
saulted various  employes,  but,  in  particular,  that  one  Andy  Smith, 
a  striking  molder,  one  of  the  defendants,  and  a  member  of  Local  No. 
84,  committed  acts  of  intimidation,  and  threatened  to  kill  the  affiant 
workman  if  he  did  not  quit  work,  and  that  on  April  24,  1912,  the  de- 
fendant Koelzow,  a  member  of  Local  No.  84,  together  with  strikers 
Lanka  and  Knoph,  intimidated  the  workman  Kaczmarek,  and  threat- 
ened and  assaulted  him.  By  additional  affidavits,  filed  by  leave  of  the 
court  since  the  granting  of  the  order  to  show  cause,  it  is  shown  that 
the  defendant  Copkins,  also  known  as  Paradowski,  a  member  of  Local 
No.  84,  accompanied  by  a  number  of  strikers  or  sympathizers,  twice 
attacked  workman  Nowak,  and  threatened  to  injure  or  kill  him  un- 
less he  ceased  working  for  complainant.  Other  affidavits  show  that 
other  individual  defendants  have  made  threats,  and  used  improper 
epithets. towards  complainant's  workmen,  and  in  different  ways  have 
intimidated  them,  inducing  them  to  leave  its  employment. 

In  opposition  to  the  continuance  of  the  restraining  order,  affidavits 
have  been  read  showing,  among  other  things,  that  Local  No.  84  did 
not  declare  the  strike,  but  that  it  was  declared  or  inaugurated  by  the 
vice  president  of  the  International  Molders'  Union  of  North  America, 
an  organization  not  within  the  jurisdiction  of  this  court,  because  of 
complainant's  refusal  to  accede  to  the  demands  made  by  its  officers 
that  the  hours  of  labor  be  reduced,  and  the  rate  of  compensation  in- 
creased.   It  is  denied  that  an  unlawful  combination  exists  to  commit 
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the  unlawful  acts  specified  in  the  bill,  and  it  is  claimed  that  many  of 
the  acts  complained  of  were  committed  by  nonmembers  of  the  union. 

The  afpdavits  satisfy  me  that  the  officers  of  Local  No.  84  condemn 
and  disapprove  the  commission  by  its  members  of  acts  of  intimidation 
and  assault,  and  are  in  favor  of  lawful  methods  of  inducing  the  com- 
plainant to  accede  to  the  demands  of  the  strikers  and  of  the  union. 
Indeed,  it  is  shown  by  the  affidavits  of  Mr.  Humphrey,  the  business 
agent  of  Local  No.  84,  and  Mr.  Holtz,  the  chairman  of  the  strike 
committee,  that  at  the  first  meeting  of  the  union  after  the  order  to 
show  cause  why  preliminary  injunction  should  not  be  granted  was 
served  the  same  was  read  aloud,  and  each  paragraph  of  the  injunc- 
tion was  explained  in  detail  to  the  150  members  present,  16  of  whom 
were  employes  of  complainant,  and  they  were  advised  andl  urged,  both 
at  the  time  and  since,  at  other  meetings  of  the  union,  and  individual- 
ly in  conversations  had  with  them  to  strictly  comply  with  the  terms 
of  the  injunction. 

[2]  As  the  case  stands,  there  is  nothing  to  show  that  Local  No.  84 
or  Its  principal  officers  have  incited  or  coerced  members  of  the  union 
or  other  strikers  to  acts  of  intimidation  or  assault.  It  was  not  un- 
lawful for  Local  No.  84  or  for  the  International  Molders'  Union  of 
North  America  to  which  it  is  subsidiary  to  order  the  strike,  for  work- 
men have  the  right  to  affiliate  with  organizations  of  that  character, 
and  they  have  the  right  to  authorize  their  officers  to  inaugurate  strikes 
for  their  benefit,  and  to  consult  and  receive  advice  from  them  con- 
cerning the  conduct  of  such  strikes.  Thomas  v.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  (C.  C.)  62  Fed.  803;  Delaware,  L.  &  W.  R.  Co.  v. 
Switchmen's  Union  of  North  America  (C.  C.)  158  Fed.  541.  The 
affidavits  of  complainant  are  insufficient  to  show  that  the  union  by 
its  officers  either  separately  or  collectively  is  responsible  for  the  acts 
of  Smith,  Koelzow,  and  Copkins,  or  of  other  strikers,  and  I  am  there- 
fore loth  to  hold  that  such  conditions  as  to  actual  intimidations  ex- 
isted in  the  union  or  among  a  sufficiently  large  proportion  of  its  mem- 
bers as  to  justify  the  continuance  of  the  injunction  before  trial  on 
the  merits  can  be  had.  Kerbs  v.  Rosenstein,  56  App.  Div.  619,  67 
N.  Y.  Supp.  385.  Of  course,  if  subsequently  it  appears  that  those  on 
picket  duty  and  those  strikers  who  are  members  of  Local  No.  84 
commit  acts  or  continue  the  commission  of  acts  of  intimidation  or  as- 
sault, there  may  be  a  renewal  of  this  application.  Though  the  in- 
junction will  not  at  this  time  be  continued  against  the  union  or  its  of- 
ficers, the  members  of  the  union  will  nevertheless  be  held  to  have  been 
apprised  of  these  views,  and  bound  to  obey  the  injunction  in  the  same 
manner  as  those  against  whom  it  remains  in  force,  and,  if  there  be  a 
violation,  shall  be  subject  to  the  same  penalties.  Union  Pacific  R. 
Co.  V.  Ruef  et  al.,  supra.  The  union  and  its  officers  must  not  lose 
sight  of  the  fact  that  from  its  membership  it  has  formed  a  strike  com- 
mittee under  whose  supervision  and  subject  to  whose  orders  the  strik- 
ing members  concededly  are.  It  supervises  the  picketing  and  patrol- 
ing  of  the  premises  of  the  complainant,  putting  it  to  large  expense  to 
protect  its  workmen  and  property,  and,  though  picketing  is  not  un- 
lawful per  se,  yet  it  is  to  be  considered  that  where  picketing  is  ac- 
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companied  by  threats  of  violence  and  intimidation  that  which  is  in 
itself  lawful  becomes  unlawful,  aVid  the  union,  its  officers,  and  mem- 
bers having  actual  or  presumptive  knowledge  of  such  acts  mjiy  be  en- 
joined by  a  court  of  equity.  Schwarcz  v.  International  L.  G.  W. 
Union,  68  Misc.  Rep.  528,  124  N.  Y.  Supp.  968. 

The  injunction  heretofore  issued  should  continue  during  the  pend- 
ency of  the  actions  to  all  defendants  save  as  to  Local  No.  84. 


1 


O'CONNOR  v.  ATCHISON,  T.  &  S.  P.  RY.  CO. 

(District  Court,  D.  New  Mexico.    June  11,  1012.) 

No.  114. 

(Byllabus  hy  the  Court,) 

1.  Railboads   (I  282*) — Operation — Injubus — Questions  fob   JtTBT— Coh- 

TBIBUTOBT  NEOLIOENCE. 

Applying  the  rule  that  a  peremptory  Instruction  should  not  be  glYen 
the  Jury  when  the  evidence  Is  conflicting  or  where  divergent  Inferences 
therefrom  may  be  drawn  by  reasonable  minds,  the  question  of  contribu- 
tory negligence,  under  the  facts  of  the  present  case,  was  for  the  jury. 

[£2d.  Note.— For  other  cases,  see  RaUroads,  Cent  Dig.  U  910-923;  Dec 
Dig.  i  282.*] 

(Additional  8yllahu9  »y  editorial  Staff.) 

2.  Railboads  (§  282*) — Opebation — ^Injubibs  to  Pbbsonb  on  Tbagks — Sum* 

ciENCT  of  Evidences. 

In  an  action  against  a  railroad  for  causing  the  death  of  a  servant  of 
a  tie  company  which  was  loading  cars,  while  he  was  passing  between 
cars,  evidence  held  to  justify  the  jury  in  holding  defendant  guilty  of  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  RaUroads,  Cent  Dig.  §i  910-928 ;  Dec 
Dig.  i  282.*] 

At  Law.  Action  by  Charles  O'Connor,  by  next  friend,  against  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company.  Verdict  for  plain- 
tiff for  $5,000.    On  motion  for  a  new  trial.    Denied. 

Marron  &  Wood,  of  Albuquerque,  N.  M.,  for  plaintiff. 

R.  E.  Twitchell,  of  East  Las  Vegas,  N.  M.,  for  defendant 

POPE,  District  Judge.  The  only  point  argued  upon  the  motion 
for  a  new  trial  is  the  allegation  of  error  by  the  court  in  failing  to  in- 
struct the  jury  to  find  for  the  defendant. 

The  two  controlling  questions  in  the  case  were :  First,  was  the  de- 
fendant negligent?  Second,  if  so,  was  the  deceased  likewise  guilty 
of  negligence,  contributing  to  his  death? 

[2]  Upon  the  first  of  these  there  was  ample  evidence  from  which 
the  jury  was  justified  in  holding  the  defendant  guilty.  The  situa- 
tion, briefly  stated,  is  as  follows :  Two  cars  were  standing  at  as  many 
chutes  being  loaded  with  ties.  There  was  about  three  feet  between 
these  cars.  Under  the  system  of  loading  pursued,  the  cars  when 
loaded  were  to  be  pushed  down  the  track  by  hand  to  join  cars  previ- 
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ously  loaded,  which  latter,  when  aggregating  a  sufficient  number,  werc^ 
taken  out  by  one  of  defendant's  locomotives,  which  was  coupled  on  to 
the  loaded  cars  for  that  purpose.  The  locomotive  had  no  relation  to 
the  cars  in  process  of  loading.  These  latter  were  to  stand  unmolested 
until  loaded  and  even  then  to  be  moved,  not  by  the  locomotive,  but 
by  hand.  The  deceased,  who  was  foreman  for  the  tie  company  and 
in  charge  of  the  work  of  loading,  desired  to  go  from  the  vicinity  of 
the  chutes  to  the  opposite  side  of  the  track.  The  purpose  for  which 
he  was  going  is  not  shown  by  the  proofs.  It  may  have  been  to  inspect 
the  work  of  loading  from  that  side  of  the  cars,  as  was  entirely  proper, 
or  it  may  have  been  to  go  to  his  house,  which  was  situated  in  that  di- 
rection, which  was  equally  proper.  In  going  from  the  chutes  he 
might  have  gone  around  the  end  of  the  cars,  or  across  them,  or  under 
them,  or  between  them.  To  have  done  the  first  would  have  not  only 
involved  considerable  distance,  but  would  have  involved  his  going  un- 
der the  string  of  ties  which  was  being  introduced  from  the  river 
through  the  chutes  and  into  the  two  cars.  This  would  have  involved 
his  getting  wet  and  also  have  involved  some  danger  from  the  ties 
above  his  head.  To  have  gone  over  the  cars  would  have  necessitated 
his  encountering  the  operation  of  loading  there  going  on,  which  in- 
cluded the  discharge  of  ties  at  a  rapid  rate  into  the  cars.  As  between 
going  under  the  cars  or  between  them  he  chose  the  latter.  While  so 
going  defendant's  locomotive  wa's  driven  against  the  loaded  cars,  some 
seven  in  number,  which  were  standing  about  30  feet  from  the  nearest 
car  being  loaded,  with  such  force  that  the  loaded  cars  were  driven 
through  this  intervening  distance  of  30  feet,  against  the  nearest 
car  being  loaded,  which  latter  in  turn  was  driven  against  the  other  car 
being  loaded  next  north  with  such  force  as  that  these  two  cars  were 
thrown  together  and  coupled  to  each  other  through  deceased's  body, 
resulting  in  his  death.  The  evidence  is  conflicting  as  to  whether  the 
bell  of  the  locomotive-  was  being  rung  and  the  whistle  blown  as  the 
engine  approached  the  loaded  cars.  But,  even  if  both  of  these  were 
done,  the  jury  were  justified  in  believing  that  defendant  had  not  fully 
discharged  the  duty  which  the  situation  put  upon  it.  The  parties  en- 
gaged in  and  about  the  loading  might  well  have  considered  the  bell 
and  whistle,  if  used,  simply  as  notice  that  the  engine  was  about  to 
couple  to  and  take  out  the  loaded  cars,  not  that  it  was  about  to  kick 
these  latter  30  or  more  feet  against  the  two  cars  upon  and  about 
which  men  were  busily  engaged  in  receiving  ties  from  the  chutes.  If 
defendant's  employes  saw  that  it  was  for  any  reason  necessary  or  in- 
evitable that  the  train  should  come  in  contact  with  the  cars  being 
loaded,  those  working  upon  the  latter  were  entitled  to  more  specific 
notice  than  the  ringing  of  the  bell  or  blowing  of  the  whistle.  Ordi- 
nary prudence  would  seem  to  have  suggested  a  warning  to  the  men  on 
or  about  the  cars  by  one  of  the  train  crew  as  the  train  was  being 
shoved  up  against  the  two  cars  at  the  chutes.  There  is  no  pretense 
that  any  such  notice  was  given. 

[1]  This  brings  us  to  a  consideration  of  the  second  question,  and 
it  is  upon  this  that  the  defendant  apparently  principally  relies :    That 
197r.— 16 
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the  act  of  deceased  in  going  between  the  cars  was,  as  a  matter  of  bw^ 
such  negligence  contributing  to  the  mjury  as  debars  recovery.  The 
duty  imposed  upon  the  deceased  was  that  of  ordinary  care  for  his 
safety,  the  care  that  a  reasonably  prudent  man  would  exercise  under 
such  circumstances.  Whether  such  reasonable  care  is  used  is  ordi- 
narily a  question  for  the  jury,  and  a  court  may  not  properly  give  a 
peremptory  instruction  in  favor  of  the  defendant  where  the  evidence 
on  an  issue  of  contributory  negligence  is  conflicting  or  where  divergent 
inferences  therefrom  may  be  drawn  by  reasonable  minds.  Empire 
State  Co.  v.  Atchison  Co.,  210  U.  S.  1,  28  Sup.  Ct.  607,  52  L.  Ed. 
931,  15  Ann.  Cas.  70.  Viewing  the  matter  in  the  light  of  all  the 
proofs,  it  was  a  question  for  the  jury  as  to  whether  the  deceased 
should,  in  going  across  the  track,  have  gone  between  the  cars  or  have 
taken  one  of  the  other  methods  of  getting  east  of  the  track,  above 
indicated.  It  must  be  recalled  that  the  situation  was  not  one  in  which 
the  injured  person  went  between  cars  which  he  had  reason  to  believe 
might  at  any  moment  be  moved,  but  between  cars  which  he  had  every 
reason  to  believe  would  be  left  untouched  by  defendant's  locomotive. 
Even  if,  under  such  circumstances,  the  duty  to  look  and  listen  rested 
upon  him  as  in  crossing  cases,  where  the  coming  of  a  train  may  be 
reasonably  expected,  the  application  of  such  a  rule  does  not  establish 
contributory  negligence  against  deceased.  The  record  is  silent  as  to 
whether  deceased  did  look  and  listen;  and  under  such  circumstances 
the  presumption  is  that  he  did.  De  Padilla  v.  Atchison,  T.  &  S.  F.. 
R.  Co.  (N.  M.)  120  Pac.  724,  and  cases  cited.  Assuming,  therefore, 
that  he  looked  and  listened,  the  circumstances  were  not  such  that  he 
must  necessarily  have  seen  or  heard  the  locomotive  and  loaded  cars 
backing  toward  him.  The  obstructions  resulting  from  the  chutes  and 
the  incoming  ties  interfered  with  a  view  in  the  direction  of  the  engine. 
The  plats  in  evidence  indicate  that  there  was  a  bend  in  the  track  east- 
ward so  that  the  engine  at  the  south  end  of  the  loaded  cars  was  not 
visible  from  the  vicinity  of  the  chutes,  where  deceased  was  standing. 
The  confusion  resulting  from  the  stationary  engine  which  was  oper- 
ating the  discharge  of  ties  from  the  river  into  the  cars  at  the  chutes, 
together  with  the  noise  of  the  latter,,  tendedl  to  prevent  deceased  from 
hearing  the  approach  of  the  locomotive  from  the  south.  Under  all 
the  circumstances,  the  issue  of  contributory  negligence  impresses  me 
in  this  case  as  having  been  one  peculiarly  for  the  jury.  With  the  con- 
clusion of  the  jury,  that  there  was  no  contributory  negligence,  the 
court  has  no  fault  to  find. 
The  motion  for  a  new  trial  is,  accordingly,  denied. 
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GUINDON  V.  CARGOES  Or  CANAL  BOATS  ZENITH,    ADBIiPHI,  AND 

GOLD  DUST. 

(District  Court,  W.  D.  New  Tork.    June  8,  1912.) 

Salvage;  (|  18*) — ^Right  to  Compensation — Services  to  Vessels  on  Fibs. 
Libelant  was  owner  and  master  of  a  steam  canal  boat  which  towed 
three  other  canal  boats,  laden  with  cargo  consi^ed  to  claimant,  into 
claimant's  slip,  where  they  became  exposed  to  serious  danger  from  a  fire 
which  started  in  a  nearby  building.  Being  prevented  from  taking  any 
of  the  boats  out  of  the  slip  by  the  presence  therein  of  fire  tugs,  libelant 
employed  the  fire  apparatus  on  his  boat  in  keeping  down  the  fires  which 
were  started  on  his  own  and  the  other  boats  after  their  own  crews  had 
left  them ;  neither  having  any  fire  appliances  of  its  own.  In  this  work 
he  was  aided  toward  the  last  by  the  fire  department,  with  the  result  that 
the  boats  were  not  greatly  injured,  and  their  cargoes  were  saved.  Held, 
that  libelant's  relation  to  his  tows  was  not  such  as  to  preclude  his  recov- 
ery for  salvage  services  rendered  to  them,  and  that  while  there  could  be 
no  recovery  for  services  rendered  by,  or  losses  to  his  vessel,  which  were 
incident  to  her  own  protection,  libelant  was  entitled  to  recover  salvage 
compensation  for  his  services  rendered  to  the  other  boats  and  their 
cargoes. 

[Ed.  Note.— For  other  cases,  see  Salvage,  Cent  Dig.  S|  31-43;   Dec. 
Dig.  I  18.* 

Salvage  awards  in  federal  courts,  see  note  to  the  Lamington,  80  C.  C. 
A.  280.] 

In  Admiralty.  Suit  by  William  Guindon,  owner  and  master  of 
the  steam  canal  boat  Deland,  against  the  cargoes  of  the  canal  boats 
Zenith,  Adelphi,  and  Gold  Dust ;  Western  Transit  Company,  claimant. 
Decree  for  libelant. 

Gibbons  &  Pottle  (Frank  Gibbons,  of  counsel),  for  libelant 
Brown,  Ely  &  Richards,  for  respondent. 

HAZEL,  District  Judge.  The  libelant,  William  Guindbn,  has  filed  a 
libel  against  the  cargoes  of  the  canal  boats  Zenith,  Adelphi,  and  Gold 
Dust  to  recover  for  the  salvage  services  rendered  by  him  for  the  bene- 
fit of  such  cargoes  on  the  1st  day  of  November,  1909.  It  appears  that 
about  7  o'clock  in  the  evening,  while  the  said  canal  boats  were  lying 
at  the  wharf  in  the  Wfestem  Transit  Company's  slip,  a  fire  broke  out 
in  an  adjacent  building  close  to  where  the  canal  boats  and  the  De- 
land,  the  steam  canal  boat  which  towed  them,  lay.  None  of  the  canal 
boats  against  whose  cargoes  the  libelant  has  proceeded  possessed  any 
fire-fighting  apparatus,  and  the  claim  is  that  had  it  not  been  for  the 
services  of  libelant,  and  the  fire  apparatus  of  the  Deland,  the  said  car- 
goes would  have  been  destroyed  by  fire.  The  Western  Transit  Compa- 
ny was  the  consignee  of  the  cargoes,  and  it  claims  that  the  fire  on  the 
canal  boats  was  extinguished  by  the  fire  tugs  and  apparatus  of  the 
fire  department  of  the  city  of  Buffalo;  that  whatever  services  were 
performed  by  libelant  were  performed  in  saving  the  steam  canal  boat 
Deland  of  which  he  was  owner  and  master,  and  not  otherwise. 

The  evidence  is  that  the  fire  broke  out  in  the  shed  in  front  of  the 
pier,  and  that  to  escape  the  flames  libelant,  with  the  assistance  of 
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the  steam  canal  boat  Deland,  endeavored  to  back  the  canal  boats 
out  of  the  slip.  Efforts  in  this  direction,  however,  were  un- 
successful, owing  to  the  arrival  of  the  fire  tugs  Grattan  and)  Hutch- 
eson,  which  came  into  the  mouth  of  the  slip  close  to  the  canal 
boat  Gold  Dust,  and  interfered  with  the  movements  of  the  canal  boats, 
so  that  libelant,  on  account  thereof  and  because  6i  the  density  of 
the  smoke,  was  unable  to  leave  the  slip.  The  libelant  swears  that  he 
asked  the  firemen  in  charge  of  the  fire  tug  Grattan  to  pump  water 
on  the  Deland  and  her  consorts  which  had  caught  fire  from  flying 
sparks,  and  were  then  burning  at  different  parts,  but  that  his  request 
received  no  immediate  attention;  the  firemen  playing  water  on  the 
shedl  and  pier.  The  Zenith  was  the  first  of  the  consorts  to  catch  fire ; 
flames  on  the  Adelphi  and  Gold  Dust  soon  following.  The  fire  lasted 
upwards  of  two  hours,  and,  though  the  crews  of  the  Zenith,  Adel- 
phi, and  Gold  Dust  shortly  after  the  arrival  of  the  fire  tugs,  when 
the  fire  threatened  the  destruction  of  their  boats  and  the  heat 
had  become  unbearable,  left  them,  the  libelant  remained,  and  ren- 
dered services  aboard  the  Deland'  and  her  consorts.  He  played  a 
stream  of  water  from  a  two-inch  hose  on  the  three  canal  boats,  and 
on  the  Deland,  and  succeeded  in  extinguishing  a  number  of  incipient 
fires  upon  the  different  boats.  It  is  shown  that  after  the  fire  was 
wholly  extinguished  the  Deland  was  found  to  have  been  burned,  not 
only  at  the  end,  but  also  amidships  on  the  deck  andl  sides,  while  the 
hatches  of  the  other  canal  boats  were  burned  and  charred.  It  is 
stoutly  denied  by  respondent  that  the  libelant  performed  any  valuable 
services  in  the  way  of  saving  the  canal  boats  or  their  cargoes;  the 
claim  being  that  the  firemen  in  the  employ  of  the  city,  not  only  arrived 
promptly  upon  the  scene  of  the  fire,  but  that  they  almost  immediately 
'pumped  water  upon  the  pier,  shed,  and  said  canal  boats. 

The  evidence  as  to  the  extinguishment  of  the  flames  on  the  canal 
boats  is  very  conflicting  in  many  particulars.  The  libelant  has  sworn, 
and  there  is  corroboratory  evidlence  tending  to  show,  that  not  until 
the  fire  tug  Grattan  left  for  the  city  elevator,  where  another  fire  had 
broken  out,  did  she  put  any  water  upon  any  of  the  canal  boats  ex- 
cept the  steam  tug  Deland,  and  that  he  was  the  only  one  to  pour 
water  at  different  times  on  the  other  boats  which  were  aflame  from 
one  end  to  the  other.  It  is  not  altog:ether  unlikely  that  the  extent 
of  the  services  performed'  by  Guindon  is  somewhat  exaggerated,  as  it 
appears  clearly  enough  that  firemen  on  the  Grattan  and  on  the  shore 
later  from  time  to  time  pumped  water  upon  the  canal  boats.  For 
instance,  fireman  Goodrich  testifies  that  he  threw  water  on  the  steam 
canal  boat  three  or  four  times,  and  that  the  flames  upon  the  other 
boats  also  were  extinguished  by  the  fire  tug  before  the  Grattan  left 
for  the  elevator.  Although  the  services  of  the  firemen  can  scarcely 
be  overestimated,  still  I  am  persuaded  that  libelant  performed  services 
which  were  helpful  and  tended  to  protect  arid  did  protect  the  cargoes 
of  the  Zenith,  Adelphi,  and  Gold  Dust,  and  that,  therefore,  he  is 
entitled  to  salvage  compensation.  Even  if  it  were  absolutely  true 
that  the  firemen  extinguished  the  flames,  the  libelant  would  not  there- 
by be  wholly  deprived  of  recovery,  but  it  is  fairly  shown  that  he 
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also  rendered  efficient  services  towards  such  extinguishment.  That 
there  was  danger  of  the  destruction  of  the  three  canal  boats  by  fire 
is  beyond  controversy;  and  that  there  were  flames  on  the  different 
boats  at  different  times  which  were  extinguished  by  the  efforts  of 
the  libelant  is  satisfactorily  shown,  though  the  fire  department  with 
its  powerful  hose  is  doubtless  entitled  to  the  principal  credit  for  their 
extinguishment. 

The  respondent  asserts  that  the  canal  boats  were  trespassers  in  the 
slip,  as  it  was  shown  that  a  rule  of  the  respondent,  of  which  the  libel- 
ant had  knowledge,  required  that  before  entering  the  slip  report  should 
first  be  made  to  the  Western  Transit  Company,  and  permission  to 
enter  obtained.  Guindon  swore  that  such  permission  was  obtained  by 
him,  but  this  is  denied  by  respondent's  witnesses.  If  it  were  neces- 
sary to  decide  that  in  this  particular  the  libelant  has  not  maintained 
the  burden  of  proof,  I  should  have  no  hesitation  in  so  doing,  but  such 
evidence  in  my  opinion  was  irrelevant.  It  is  difficult  to  conceive  how 
libelant,  could  have  anticipated  the  fire,  or  how  he  can  be  held  to  have 
voluntarily  placed  the  canal  boats  in  a  position  of  danger  simply  be- 
cause he  did  not  first  obtain  permission  to  enter  the  slip,  if  such  was 
the  case. 

Libelant  claims  to  be  entitled  to  recover  a  salvage  award  of  $1,000, 
$500  for  personal  injuries,  and  $200  for  the  destruction  of  hose  and 
lanterns  on  board  the  Deland.  There  can  be  no  salvage  award  for 
any  services  by  the  Deland,  or  for  services  by  her  master  in  saving 
her.  The  rule  is  that  neither  the  crew  nor  the  master  of  a  vessel  can 
recover  salvage  compensation  for  services  rendered  in  the  saving  of 
their  own  ship.  Abbot's  Merchant  Ships  and  Seamen  ( 14th  Ed.)  968 ; 
Gilchrist  Transportation  Co.  v.  110,000  Bushels  of  No.  1  Northern 
Wheat  (D.  C.)  120  Fed  432.  The  services  of  the  Deland  to  her  con- 
sorts were  incidental  to  her  own  safety,  and  she  therefore  cannot  re- 
coup from  the  cargo  or  freight  of  the  other  canal  boats  her  damages 
and  loss  occasioned  by  the  fire.  The  services  rendered  by  libelant  in 
extinguishment  of  the  fires  on  the  Zenith,  Adelphi,  and  Gold  Dust 
come  under  a  different  rule.'  It  was  generally  held  in  The  BlackwalU 
77  U.  S.  1,  19  L.  Ed.  870,  that: 

"Useful  services  of  any  kind  rendered  to  a  vessel  or  her  cargo,  exposed  to 
any  Impending  danger  and  imminent  peril  of  loss  or  damage,  may  entitle 
those  who  render  such  service  to  salvage  reward." 

There  was  no  such  relation  between  the  master  of  the  Deland  and 
her  consorts  and  their  cargoes  as  would  deprive  him  of  the  right  to 
recover  for  protection  to  them  and  their  cargoes.  But  the  character 
of  the  services  and  the  circumstances  under  which  they  were  ren- 
dered were  scarcely  such  as  call  for  a  large  award,  as  the  valuable 
services  rendered  by  the  fire  department  in  finally  extinguishing  the 
flames  prevent  a  liberal  compensation.  However,  the  services  rendered 
by  the  libelant,  in  view  of  the  fact  that  the  crew  left  their  boats  because 
of  the  heat  and  threatened  danger,  manifestly  involved  some  risk,  and 
their  performance  under  such  conditions  is  accordingly  to  be  en- 
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couraged.  For  the  entire  services  performed  I  think  an  award  of 
$750  in  full  compensation  for  the  injuries  sustained  and  as  salvage 
award  is  sufficient,  such  amount  to  be  borne  proportionately  by  the  im- 
perilled Zenith,  Adelphi,  and  Gold  Dust,  and  their  respective  cargoes. 


Ill  re  SHAWMUT  TINISHING  (XX 

In  re  CITY  OF  CRANSTON. 

(District  Oourt,  D.   Rhode  Island.     Jaly  S,  1912J 

(No.  1,044.) 

Taxation  (i  605*) — ^Lienb — Statutes. 

Under  Gen.  Laws  R.  I.  1909,  c.  60,  S§  8,  11-13,  declaring  that  taxes  on 
real  estate  sha:il  constitute  a  Hen  thereon  for  two  years  after  the  assess- 
ment, and  authorizing  the  collector  to  sell  real  estate  liable  for  taxes 
after  notice  of  levy  and  of  time  and  place  of  sale,  a  levy  evidenced  by 
the  tax  collector's  entry  in  the  tax  levy  book,  reciting  a  levy  on  real 
estate  for  unpaid  taxes,  to  advertise  and  sell  the  same  for  taxes,  made 
within  the  two  years,  preserves  the  lien,  and  is  the  beginning  of  the 
steps  required  in  case  of  sale,  and  the  lien  is  not  lost  by  failure  to  give 
the  required  notice  within  that  period,  and  on  the  bankruptcy  of  the 
owner  the  municipality  has  a  lien  on  the  proceeds  of  a  sale  of  his  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Gent  Dig.  |  935 ;  Dec.  Dig. 
|606.*] 

In  the  matter  of  the  Shawmut  Finishing  Company,  a  bankrupt.  On 
petition  for  review  of  an  order  allowing  a  claim  of  the  city  of  Cran- 
ston.   Decision  of  referee  affirmed. 

Benjamin  W.  Grim,  of  Providence,  R.  I.,  for  City  of  Cranston. 
Gardner,  Pirce  &  Thornley,  of  Providence,  R.  I.,  for  Union  Trust 
Co. 

BROWN,  District  Judge.  This  is  a  petition  for  review  of  the  or- 
der of  the  referee  allowing  the  claim  of  the  city  of  Cranston  for 
taxes  for  the  years  1908,  1909,  and  1910,  with  interest  thereon,  and 
declaring  a  lien  therefor  on  the  moneys  received  from  the  sale  of 
the  bankrupt's  property. 

The  question  is  one  of  statutory  construction,  involving  sections 
3,  11,  12,  and  13,  of  chapter  60,  General  Laws  of  Rhode  Island,  Re- 
vision of  1909.    Section  3  is  as  follows: 

"Sec.  8.  All  taxes  assessed  against  the  owner  of  any  real  estate  shall  con- 
stitute a  lien  on  such  real  estate  in  any  town,  for  the  space  of  two  years 
after  the  assessment,  and,  if  such  real  estate  be  not  aliened,  then  until  the 
same  is  collected." 

For  the  city  of  Cranston  it  is  contended  that  legal  proceedings  were 
begun  within  the  two-year  period,  and  that  for  this  reason  the  lim- 
itation in  section  3  is  inapplicable.  It  seems  to  have  been  a  general 
usage  to  consider  that,  if  a  levy  was  made  at  any  time  within  a  two- 
year  period,  the  lien  was  preserved,  even  if  the  real  estate  were 
aliened.    In  this  case  the  tax  collector  made  an  entry  in  what  is  called 
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the  "tax  levy  book."    This  levy,  signed  by  the  collector  of  taxes/ is 
as  follows: 

"Cranston — sc.: 

"In  Cranston,  on  this  10th  day  of  September,  A.  D.  1910,  at  1  o'clock  p.  m., 
I  have  levied  on  the  real  estate  situated  In  said  Cranston  taxed  to  the  persons 
hereinafter  named,  by  virtue  of  the  assessment  made  on  the  14th  day  of 
September,  A.  D.  1908.  The  taxes  on  said  real  estate  are  now  due  and  un- 
paid, and  this  levy  is  made  for  the  purpose  of  advertising  and  selling  said 
real  estate  for  the  collection  of  said  unpaid  taxes  as  provided  by  law." 

This  entry  was  within  the  two-year  period. 

The'  petitioner  admits  that,  when  legal  proceedings  have  been  in- 
stituted before  the  lien  has  expired,  the  lien  may  be  enforced  as  of 
the  date  when  proceedings  were  begun,  if  there  has  been  no  improper 
delay  in  the  prosecution  of  proceedings.  It  is  contended  that,  even 
if  the  book  entry  is  sufficient  to  constitute  a  levy,  a  levy  is  not  equiv- 
alent to  the  institution  of  legal  proceedings  to  permanently  fix  the 
lien.  The  petitioner  contends  that  it  is  when  the  notice  of  an  inten- 
tion to  sell  and  the  time  and  place  of  sale  is  given  that  legal  proceed- 
ings are  begun.  In  the  case  at  bar  this  notice  was  not  given,  and  the 
contention  is  that  therefore  no  legal  proceedings  were  begun.  Sec- 
tions 12  and  13  are  as  follows : 

"Sec.  12.  In  all  cases  where  any  parcel  of  real  estate  is  liable  for  payment 
of  taxes,  so  much  thereof  as  is  necessary  to  pay  the  tax,  Interest,  costs,  and 
expenses,  shall  be  sold  by  the  collector,  at  public  auction,  to  the  highest 
bidder,  after  notice  has  been  given  of  the  levy,  and  of  the  time  and  place  of 
sale,  in  some  newspaper  published  in  the  town,  if  there  be  one,  and  if  there 
be  no  newspaper  published  in  the  town,  then  in  some  newspaper  publisAied  In 
the  county,  at  least  once  a  week  for  the  space  of  three  weeks,  and  the  col- 
lector shall  also  post  up  notices  in  two  or  more  public  places  in  the  town 
for  the  same  period. 

"Sea  13.  If  the  person  to  whom  the  estate  is  taxed  be  a  resident  of  this 
state,  the  collector  shall,  in  addition  to  the  foregoing,  cause  notice  of  his  levy, 
and  of  the  time  and  place  of  sale,  to  be  left  at  his  last  and  usual  place  of 
abode,  or  personally  served  on  him,  at  least  twenty  days  previous  to  the  day 
of  sale.'* 

Section  13  uses  the  significant  language: 

"The  collector  shaU  «  «  «  cause  notice  of  his  levy,  and  of  the  time 
and  place  of  sale." 

This  seems  a  clear  indication  that  the  collector  is  required  to  make 
his  own  levy  as  a  matter  distinct  from  the  original  imposition  of  the 
tax.  The  notice  under  section  12,  read  in  connection  with  section  13, 
is  a  notice  of  a  levy  made  by  the  collector  as  an  act  which  precedes 
the  notice  which  is  to  be  "given  of  the  levy,  and  of  the  time  and  place 
of  sale." 

The  statute  does  not  support  the  contention,  therefore,  that  the  no- 
tice is  itself  the  beginning  of  legal  proceedings.  The  preceding  levy, 
of  which  notice  is  to  be  given  in  conjunction  with  the  notice  of  time 
and  place  of  sale,  must  be  regarded  as  the  institution  of  the  proceed- 
ings. This  seems  to  have  been  the  ordinary  construction  of  the  stat- 
ute, and  the  ordinary  practice  has  been  to  make  the  levy  by  an  entry 
upon  a  levy  book  in  substantially  the  form  that  has  been  set  out. 
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I/agrce  with  the  referee  that  a  reasonable  construction  of  tHc  stat- 
ute requires  proceedings  to  be  started  within  two  years  from  the  as- 
sessment, but  that  it  is  not  necessary  that  proceedings  be  completed 
within  that  period.  The  referee  has  carefully  considered  the  case, 
and  I  see  no  sufficient  reason  for  dissenting  from  his  conclusion, 
which  seems  to  be  consistent  with  a  long-continued  interpretation 
of  the  statute.  In  the  present  case  the  lien  would  have  expired  on 
September  14,  1910.  The  entry  in  the  levy  book  was  made  by  the 
tax  collector  on  September  10th. 

The  case  of  Russell  v.  Deshon,  124  Mass.  342,  relied  upon  by  the 
petitioner,  is  upon  a  statute  which  is  materially  different  from  the 
Rhode  Island  statute.  The  statute  uses  the  expression  "may  be  levied 
by  sale."  In  the  Rhode  Island  statute  the  levy  is  an  act  which  pre- 
cedes the  sale,  and  of  which  notice  must  be  given. 

Upon  both  briefs  it  is  said: 

'*Tliere  is  nothing  in  the  Rhode  Island  statute  that  defines  a  tax  levy.** 

It  seems  to  be  defined  to  this  extent,  however,  that  it  is  clearly  an 
act  to  be  performed  by  the  collector,  and  which  is  his  levy,  and  of 
which  he  is  to  give  notice.  The  tax  levy  book  is  a  record  which  has 
been  kept  in  the  land  records  of  the  city  of  Cranston  for  many  years, 
and  is  always  open  to  the  inspection  of  persons  searching  titles.  The 
record  in  this  levy  book  is  apparently  a  public  record,  which  gives 
public  notice  to  intending  purchasers;  but,  even  if  this  is  doubtful, 
it  is  a  record  made  in  due  course  by  a  collector  of  taxes,  which  proves 
the  beginning  of  the  steps  required  by  the  statute  in  case  of  sale. 

The  decision  of  the  referee  is  affirmed. 


In  re  VOIiENCB. 
(District  Court,  S.  D.  New  York.    November,  1910.) 

Chattel  Mortgages  (§  188*) — Validitt— Fbaud. 

A  chattel  mortgage  of  fixtures  used  in  conducting  a  storey  and  of  the 
stock  of  goods  therein,  or  which  shall  be  brought  therein  to  conduct  the 
business,  which  provides  that  the  mortgagor  shaU,  untU  default,  remain 
in  possession  of  the  mortgaged  chattels,  is  fraudulent  under  New  York 
law,  because  permitting  the  mortgagor  not  only  to  sell  at  will  the  mort- 
gaged stock,  but  apply  the  proceeds  to  his  own  benefit;  and  the  whole 
mortgage  is  void  as  against  creditors. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  fi  3d3, " 
404;   Dec.  Dig.  f  188.*] 

In  the  matter  of  the  bankruptcy  of  Joseph  Volence.  Claim  in 
reclamation  of  Vincent  Volence.  Heard  on  motion  to  confirm  report 
of  special  master.    Finding  of  special  master  set  aside. 

Holm,  Whitlock  &  Scarff,  for  claimant. 
H.  &  J.  J.  Lesser,  for  trustee. 

HOUGH,  District  Judge.  The  facts  in  the  matter,  not  being  in 
dispute,  need  not  be  recapitulated.     It  is  noted,  however,  that  for 

•For  oUier  casei  see  same  topic  &  S  mumbxb  In  Dec.  A  Am.  Digs.  1907  to  dato,  A  Rep'r  Ind«xw 
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the  purpose  of  argument  it  is  assumed  that  Vincent  Volence  was, 
at  the  time  of  the  creation  of  certain  chattel  mortgages,  and  still  is, 
a  creditor  of  the  bankrupt;  that  in  consideration  of  such  existing 
and  honest  debt  the  bankrupt  gave  said  chattel  mortgages  to  the 
present  claimant,  who  is  his  brother;  that  the  mortgages  in  terms 
covered  (in  one  case)  "all  the  stock  and  fixtures,  of  every  nature, 
form  and  description,"  in  two  grocery  stores,  and  (in  the  other  case) 
"all  the  fixtures  and  all  other  chattels  now  used  in  conducting  [a  cer- 
tain other  grocery  business],  also  stock  of  goods,  wares,  and  mer- 
chandise on  said  premises,  or  which  shall  be  brought  on  said  premises 
for  the  purposes  of  conducting  the  [grocery  business]." 

Both  mortgages  also  provide  that  the  mortgagor  shall,  until  de- 
fault, "remain  and  continue  in  a  quiet  and  peaceable  possession" 
of  all  the*  mortgaged  goods.  It  may  also  be  noted  that  a  considerable 
time  elapsed  between  the  giving  of  these  mortgages  and  the  bank- 
ruptcy of  Joseph  Volence;  that  during  that  time  Joseph  treated  the 
stock  in  trade  of  the  grocery  stores  as  his  own,  sold  it,  replenished 
it,  and  sold  it  again,  devoting  the  proceeds  of  such  sales  to  his  own 
purposes,  and  not  to  the  payment  of  the  debts  secured  by  the  mort- 
gages, and  did  this*  with  the  knowledge  and  consent  of  his  brother, 
the  mortgagee.  The  conclusion,  apparently  reached  by  the  master, 
that  this  course  of  business  began  with  the  execution  and  delivery  of 
the  mortgages,  and  was  intended  by  the  parties,  is  irresistible. 

It  has  been  admitted  that  as  to  the  shifting,  stock  the  mortgage? 
are  invalid  and  that  they  are  to  be  considered  as  one  mortgage.  The 
question  remains  whether  they  can  be  held  good  as  to  the  fixtures, 
which  are  found  to  have  remained  in  situ  from  the  time  the  mort- 
gages were  given  until  the  bankruptcy  of  the  mortgagor.  The  prop- 
erty sought  to  be  mortgaged  may  be  divided  into  three  classes:  (1) 
Fixtures  and  similar  chattels.  (2)  Merchandise  on  hand  at  the 
date  of  mortgage  given.  (3)  After-acquired  personal  property.  It 
has  been  apparently  thought  by  the  master,  and  is  now  argued  by 
counsel  for  the  mortgagee,  that  although  the  instruments  be  inef- 
fectual, if  not  void,  as  to  shifting  stock  and  after-acquired  property, 
they  may  still  be  held  valid  as  to  the  fixtures  which  were  in  existence 
at  the  mortgage  dates,  were  specifically  coveredl  by  the  mortgage,  and 
remained  in  the  possession  of  the  mortgagor  or  mortgagee  until  bank- 
ruptcy petition  filed. 

For  this  position  reliance  is  placed  on  Zartman  v.  First  National 
Bank,  19  Am.  Bankr.  Rep.  27,  189  N.  Y.  267,  82  N.  E.  127,  12  L.  R. 
A.  (N.  S.)  1083,  and  Burmeister  v.  Koster,  56  Misc.  Rep.  373,  107 
N.  Y.  Supp.  636.  As  is  pointed  out  by  Vann,  J.,  in  the  case  first  cited 
(189  N.  Y.  274,  82  N.  E.  127,  12  L.  R.  A.  [N.  S.]  1083),  there  are 
two  leading  reasons  why  chattel  mortgages  have  in  many  cases  been 
pronoimced  invalid:  (1)  Because  a  man  cannot  grant  what  he  does 
not  own;  and  (2)  because  an  agreement  permitting  a  mortgagor  to 
sell  the  mortgaged  property  for  his  own  benefit  and  advantage  ren- 
ders the  mortgage  fraudulent  as  matter  of  law.  Both  of  the  cases 
relied  upon  by  the  mortgagee  in  this  litigation  relate  to  after-acquired 
Droperty,  and  it  is  obvious,  both  upon  reason  and  authority,  that  al- 
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though  a  iridn  cannot  graht  what  he  doe^  not  own,  y^t  if  by  one  in- 
strument he  does  grant  what  he  does  own,  and  attempts  to  grant 
what  he  does  hot  own,  no  one  is  injured  by  enforcing  the  grant  that 
was  within  the  grantor's  power,  and  disregarding  the  effort  to  do  the 
impossible. 

The  case  is  quite  different  where  a  mortgagor  goes  through  the 
form  of  placing  a  lien  upon  that  which  both  he  and  the  mortgagee  in- 
tend shall,  notwithstanding  the  formal  hypothecation,  be  continuously 
used  for  tfie  benefit  of  the  very  person  who  on  the  public  records  has 
granted  the  identical  property  to  his  creditor.  It  has  always  been 
held  that  such  a  transaction  is  a  mere  cover,  a  pretended  mortgage; 
and  the  reasons  for  it  were  amply  set  forth  long  ago  by  Grover,  J,, 
in  Russell  v.  Winne,  37  N.  Y.  591,  97  Am.  Dec.  755,  who,  inquiring 
into  the  propriety  of  such  a  transaction,  asked: 

"Why,  then,  is  ,the  mortgage  given  upon  such  property?  Bvidently  the 
better  to  enable  the  mortgagor  to  enjoy  the  benefit  thereof,  at  the  eTgeose 
of  the  creditors.  Were  there  no  creditors  of  the  mortgagor,  there  would  be 
no  object  in  giving  or  taking  mortgages  accompanied  with  such  an  agreement 
(L  e.,  an  agreement  to  sell  without  using  the  proceeds  of  sale  to  reduce  the 
mortgage.)" 

And  the  same  doctrine  was  fully  expounded  in  Southard  v,  Ben- 
ner,  72  N.  Y.  424,  430,  where  Allen,  J.,  remarked: 

"The  question  then  is:  Did  the  arrangement,  if  made  as  alleged,  and  car- 
ried out  by  the  permitted  sales  of,  and  dealing  with,  the  mortgaged  property, 
necessarUy  invalidate  the  mortgage?  Did  it  conclusively  prove  that  the 
mortgage  was  fraudulent  in  la^;  that  is,  so  conclusively  establish  the 
fraud  that  a  verdict  of  the  Jury  to  the  contrary  would  have  been  set  aside 
as  against  evidence?  Such  an  arrangement  is  incompatible  with  a  mortgage 
designed  only  as  security  to  the  mortgagee.  The  dealing  with  the  mortgaged 
property  as  merchandise  by  the  mortgagor,  and  the  sale  of  the  same  in  the 
ordinary  course  of  business  as  a  merchant,  with  the  consent  of  the  mort- 
gagee, necessarily  destroys  the  value  of  the  mortgage  as  a  security,  and 
makes  it  only  available  (if  for  any  purpose)  so  long  as  this  arrangement  and 
dealing  continues  to  protect  the  property  from  creditors  and  secure  it  to 
the  mortgagor.    Such  a  transaction  is  necessarily  fraudulent" 

See,  also,  Frost  v.  Warren,  42  N.  Y.  204,  and  the  notes  to  that 
case  in  book  5,  p.  706,  of  Parsons'  edition  of  the  Court  of  Appeals 
Reports. 

It  thus  appears  that  it  is  not  only  important  to  note  the  facts  that 
mortgages  of  after-acquired  property  and  of  property  permitted  to 
be  sold  as  his  own  by  the  mortgagor,  without  proper  application  of 
proceeds,  are  invalid,  but  to  observe  the  reasons  why  their  invalidity 
is  declared.  In  the  case  of  after-acquired  property  the  basic  reason 
is  that  a  man  cannot  grant  what  he  does  not  own;  but  in  the  case 
of  property  which  may  be  sold  at  will  by  the  mortgagor  the  funda- 
mental proposition  is  that  the  whole  transaction  is  a  fraud,  and  a 
fraud  of  such  obvious  nature  that,  when  the  facts  are  once  estab- 
lished no  jury  shall  be  permitted  to  infer  an  honest  intent,  when  the 
law  declares*  a  dishonest  intent  inherent  in  the  nature  of  the  transac- 
tion. This  is  what  is  meant  by  the  phrase  "a  fraud  upon  the  law." 
Men  frequently,  do  things  which  they  do  not  know  to  be  wrong,  but 
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which  arc  as  matter  of  fact  so  very  wrong  that  the  doers  may  not 
escape  the  charge  of  fraud  upon  the  law,  although  they  were  individ- 
ually innocent  of  wicked  design,  or  ignorant  of  the  consequences  ex- 
perience has  shown  to  be  inherent  in  their  actions,  or  both.  It  must 
therefore  be  found  that  on  the  admitted  facts  the  Volence  mortgages 
were,  as  to  the  stock  sold,  not  only  invalid,  but  void  ab  initio,  and 
when  this  finding  is  once  made  the  language  of  Woodruff,  J.,  in  Rus- 
sell V.  Winne,  supra  (37  N.  Y.  596,  97  Am.  Dec.  755),  is  applicable: 

"I  tblnk  it  entirely  settled  that,  if  a  mortgage  be  one  which,  by  reason  of 
the  fraudulent  purpose  and  intent  with  which  it  is  executed,  is  declared  void 
by  the  statute,  it  is  wholly  void,  notwithstanding  it  may  include  property  as 
to  which  it  would  be  valid  if  it  could  be  regarded  as  a  mortgage  of  that  only. 
To  speak  more  clearly,  if  a  mortgage  be  given  with  the  fraudulent  intent  to 
cover  up  and  conceal  from  creditors  a  portion  of  the  debtor's  property,  it  is 
altogether  void,  notwithstanding  it  also  includes  land  or  other  property  in 
relation  to  which  there  is  a  bona  fide  intent  to  convey  it  as  security  for  an 
honest  debt,  and  no  other  purpose  and  intent.  A  mortgage,  void  in  part  as 
a  violation  of  the  statute,  is  void  altogether." 

No  difference  is  perceived  between  a  result  produced  by  statute 
and  one  by  general  law  as  declared  in  decisions  of  authority.  The 
doctrine  of  the  case  heretofore  cited  and  relied  upon  is  reasserted  in 
Brackett  v.  Harvey,  91  N.  Y.  214,  which  case  has  special  reference 
to  agreements  for  sale  by  mortgagor,  not  contained  in  the  mortgage 
instrument  itself,  but  resting  in  parol.  The  case  as  presented  seems 
a  hard  one  for  this  mortgagee,  who  has  certainly  diminished  expenses 
by  the  method  pursued  in  respect  of  the  sale  of  the  property. 

The  finding  of  the  special  master  is  set  aside,  and  an  order  may 
be  entered  in  accordance  with  this  opifiion.    There  will  be  no  costs. 


KIRKPATRICK  v.  JOHNSON. 

(District  Court,  8.  E.  D.  Pennsylvania.    June  18,  1912.) 

No.  2. 

Bahkbitftct  (i  179*) — ^Fbaudulent  OI^ranbfbb  of  Pbopbbtt— Bboovbbt  bt 
Tbustee. 

A  trustee  in  bankruptcy  may  recover  from  the  wife  of  tlie  bankrupt, 
as  property  transferred  in  fraud  of  his  creditors,  a  life  insurance  policy 
having  a  cash  surrender  value  which  the  bankrupt  transferred  to  her 
without  her  knowledge  and  without  consideration  while  insolvent,  and 
the  effect  of  which  transfer  was  to  hinder,  delay,  and  defraud  creditors 
who  remained  such  until  the  bankruptcy. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  272;  Dec 
Dig.  i  179.*] 

In  Equity.  Suit  by  William  H.  Kirkpatrick,  trustee  in  bankruptcy 
of  Harry  K.  Johnson,  against  Henrietta  B.  Johnson.  On  final  hearing. 
Decree  for  complainant. 

Kirkpatrick  &  Maxwell,  of  Easton,  Pa.,  for  complainant. 
James  W.  Fox  and  Robert  A.  Stotz,  both  of  Easton,  Pa.,  for  de- 
fendant. 

•For  other  caiei  lee  lame.topic  &  S  nuicbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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J.  B.  Mcpherson,  circuit  judge.  On  April  25,  1911,  Harry 
K.  Johnson  was  adjudged  bankrupt, 'and  on  May  6th  the  plaintiff 
qualified  as  trustee.  He  seeks  by  this  suit  to  perfect  his  claim  to  a 
policy  of  life  insurance,  now  in  the  defendant's  possession,  in  order 
that  he  may  realize  its  surrender  Value  for  the  benefit  of  the  estate. 
Without  discussing  the  evidence  that  supports  them>  I  state  my  find- 
ings of  fact  as  follows: 

On  December  27,  1900,  the  bankrupt  took  out  a  20-year  term,  $10,- 
000,  policy  of  life  insurance  in  the  Equitable  Life  Assurance  Society 
of  New  York,  in  favor  of  Osborne  H.  Snyder,  who  was  then  his  part- 
ner; or,  if  Snyder  should  die  first,  then  in  favor  of  the  bankrupt's 
executors,  administrators,  or  assigns.  The  policy  escpressly  reserved 
the  right  of  the  assured  to  change  the  beneficiary,  and  accordingly, 
on  June  9,  1908,  het  substituted  his  own  executors,  administrators,  or 
assigns  in  place  of  Snyder.  No  other  change  of  beneficiary  has  since 
been  made,  but  on  June  10,  1910,  the  policy  having  then  a  cash  sur- 
render value  of  $1,300,  which  the  insurance  company  was  bound  to 
pay  to  the  bankrupt  on  demand,  he  transferred  the  policy  to  his  wife, 
the  present  defendant,  by  an  assignment  in  writing.  She  knew  noth- 
ing about  the  transaction  until  after  the  bankruptcy.  He  was  insolvent 
in  June,  and  continuously  thereafter  until  the  date  of  adjudication. 
There  was  no  consideration  for  the  assignment,  and  no  agreement  be- 
tween his  wife  and  himself  in  relation  thereto.  He  knew  that  he  was 
in  financial  difiiculties,  and  both  the  intent  and  the  effect  of  the  trans- 
action were  to  hinder,  delay,  and  defraud  the  bankrupt's  creditors 
then  existing.  Among  these  creditors  was  the  Converse  Rubber  Shoe 
Company,  to  whom  he  remained  indebted  continuously  in  large  and 
varying  amounts  until  the  date  of  adjudication;  the  shoe  company 
being  then  his  only  creditor.  Between  June  10,  1910,  and  April  25, 
1911,  the  bankrupt  paid  the  further  sun^^  of  $772.50  to  the  insurance 
company,  being  premiums  for  three  years  upon  the  policy,  one  pre- 
mium of  $257.50  being  due  on  November  21,  1910,  and  the  other  two 
premiums  being  paid  unnecessarily  in  advance.  These  payments  were 
made  for  the  benefit  of  his  wife,  without  her  knowledge  and  without 
consideration,  and  both  their  intent  and  their  effect  were  also  to  hin- 
<ler,  delay,  and  defraud  the  bankrupt's  creditors  then  existing.  When 
the  trustee  qualified,  the  policy  had  a  cash  surrender  value  of  $1,760, 
and  the  insurance  company  was  bound  to  pay  that  sum  to  the  person 
legally  entitled  thereto. 

It  would  not  be  easy  to  improve  on  the  clear,  concise,  and  cogent 
argument  in  favor  of  the  trustee,  and  indeed  the  defendant  does  not 
seriously  controvert  it,  except  upon  one  point,  namely,  the  fact  of  the 
bankrupt's  insolvency  in  June,  1910.  On  this  matter,  however,  the 
evidence  is  I  think  plainly  in  favor  of  the  trustee,  and  I  have  already 
found  the  fact  against  the  defendant.  Little  remains  to  be  said  if 
the  facts  have  been  correctly  found,  for  the  legal  questions  scarcely 
admit  of  dispute.  This  was  a  voluntary  transfer  of  property,  without 
consideration^  by  an  insolvent  man,  and  he  must  be  held  to  have  in- 
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tended  the  natural  consequences  of  his  act     In  my  opinion  the  as- 
signment cannot  be  sustained,  and  the  trustee  is  entitled  to  the  re- 
lief prayed  for. 
A  decree  may  be  entered  in  accordance  with  the  bill 


MATHEWS  V.  WAYNE  JUNCTION  TRUST  CO. 

(District  Court,  B.  D.  Penngylvanla.    June  24,  1912.) 

No.  1,450. 

CONTRAOTB  (I  138*) — ^Fbaudulent  Tbansaotion— Pboof  in  Rbbitttal--Re- 

UEF. 

A  certificate  of  deposit  and  an  ordinary  collateral  note  being  involved 
in  a  fraudulent  transaction  between  a  life  Insurance  company  and  de- 
fendant trust  company,  plaintiff,  as  receiver  of  tbe  insurance  coa 
panyr  sued  on  the  certificate,  which,  being  innocent  on  its  face,  was  suffi 
dent  to  establish  a  prima  facie  case.  Defendant  thereupon  put  in  evi- 
dence the  ordinary  collateral  note,  accompanied  by  a  contract  in  wriv- 
Ing,  also  regular  and  innocent  on  its  face,  which  completely  answered 
plaintiff's  prima  facie  evidence,  whereupon  he  was  compelled  in  rebuttal 
to  prove  the  fraudulent  transaction.  Held,  that  plaintiff  could  not  re- 
cover without  calling  on  the  fraud  for  help,  and  hence  relief  would  be 
denied. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  §§  681-700;  Dec. 
Dig.  S  138.*] 

At  Law.  Action  by  Charles  H.  Mathews,  as  receiver  of  the  Union 
National  Life  Insurance  Company,  against  the  Wayne  Junction  Trust 
Company.    On  motion  for  new  trial.     Denied. 

Alfred  I.  Phillips  and  Dimner  Beeber,  both  of  Philadelphia,  Pa.,  for 
plaintiff. 

J.  W.  Bayard  and  J.  G.  Johnson,  both  of  Philadelphia,  Pa.,  for  de- 
fendant. 

J.  B.  McPHERSON,  Circuit  Judge.  In  harmony  with  the  author- 
ities, it  is  agreed  by  both  parties  that  neither  a  plaintiff  nor  a  defendant 
may  found  his  case,  either  in  whole  or  in  part,  upon  a  fraudulent  trans- 
action, although  his  antagonist  may  have  participated  therein.  It  is  no 
doubt  true  that,  although  both  may  have  joined  in  the  fraudi,  a  plain- 
tiff may  nevertheless  recover  if  he  is  able  to  make  out  his  case  with- 
out calling  upon  the  fraud  for  help;  but  he  must  fail  if  such  help 
is  indispensable.  In  the  present  dispute  the  plaintiff  is  receiver  of  the 
insurance  company  that  was  party  to  the  fraud  in  question,  and  it  is 
obvious  I  think  that,  although  to  some  extent  he  may  be  the  representa- 
tive of  creditors,  he  must  accept  the  consequences  of  the  undeniable 
fact  that  the  company  did  participate  in  the  fraudulent  transaction. 
Whatever  burden  that  fact  imposes,  he  must  of  necessity  bear ;  other- 
wise, his  appointment  would  in  effect  transform  the  fraud  into  an 
innocent  agreement,  thus  making  a  new  contract  between  the  com- 
pany and  the  defendant.   The  case  now  under  examination  differs  from 

*For  othtr  catw  pee  samt  topic  A  6  mumbbb  in  Dec.  A  Am.  Digs.  ^907  to  dat«,  A  Rep'x  Indezap 
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the  situation  usually  presented  only  in  the  fact  that  the  plaintiff  <Iid 
not  encounter  the  need  of  disclosing  the  fraud  until  the  rebuttal  stage 
of  the  trial.  He  put  in  evidence  the  trust  company's  certificate  of 
deposit,  regular  and  innocent  upon  its  face,  and,  having  thus  made  out 
a  prima  facie  case,  awaited  the  defense.  Thereupon  the  trust  com- 
pany put  in  evidence  an  ordinary  collateral  note,  accompanied  by 
a  contract  in  writing,  also  regular  and  innocent  upon  its  face,  and 
these  papers  answered  completely  the  plaintiff's  prima  facie  evidence. 
Up  to  this  point  no  fraud  had  appeared,  and  if  the  case  had  gone 
to  the  jury  at  that  stage  the  plaintiff  could  not  have  recovered  He 
was  therefore  compelled  to  turn  in  rebuttal  to  the  fraudulent  transac- 
tion, and  for  the  first  time  that  transaction  was  brought  into  the  con- 
troversy. I  thought  at  the  trial,  and  after  argument  and  further  re- 
flection I  still  think,  that  the  rule  of  law  referred  to  bound  the  plain- 
tiflf  as  much  at  that  stage  of  the  cause  as  it  would  have  bound  him  if 
he  had  offered  to  prove  the  fraud  as  part  of  his  case  in  chief.*  A 
prima  facie  case  had  been  presented,  to  which  a  complete  prima  facie 
defense  had  been  interposed.  In  effect,  therefore,  the  plaintiff  was 
bound  to  begin  again,  and  to  show  a  new  reason  why  he  should  be  al- 
lowed io  recover.  But  in  order  to  show  it  he  was  compelled  to  dis- 
close a  fraud  to  which  his  principal  and  the  defendant  had  both  been 
parties,  and  this,  as  it  seems  to  me,  he  could  not  be  permitted  to  do. 
A  court  of  justice  will  lend  no  aid!  to  either  party  to  such  a  transac- 
tion. 

It  may  be  added  that  the  fraud  did  not  succeed,  and  that  the  plain- 
tiff's failure  to  recover  will  simply  leave  the  parties  where  they  were. 
The  collateral  deposited  with  the  note  has  probably  no  value  what- 
ever; but,  even  if  it  has,  the  defendant  may  easily  be  compelled  to 
surrender  it  to  the  plaintiff  for  the  benefit  of  the  insurance  company 
or  the  creditors.    It  will  ho  doubt  be  voluntarily  handed  over. 

The  motion  is  refused. 


BEOWN  v.  GREENFIELD  CONGREGATIONAL  SOCIETY  et  al. 

(District  Court,  D.  Connecticut    July  9,  1912.) 

No.  1362. 

L  Eabiehentb  (I  19*)— ViBW — Rights  Acquibed. 

Where  the  proprietors  of  a  town  prior  to  1750  set  apart  a  common  to 
pubUe  use  subject  to  the  right  to  build  a  church  edifice  thereon,  and  a 
church  buUding  was  erected  In  1762,  and  rebuUt  in  1845  and  1853,  an 
owner  of  lots  originally  set  apart  to  the  minister  in  charge  of  the  church 
did  not  baye  a  fundamental  right  to  an  unobstructed  view  across  the 
common. 

[Ed.  Note.— For  other  cases,  see  Easements,  Cent  Dig.  §{  56-58;  Dec. 
Dig.  i  19.*] 
2.  Easements  (|  19*) — ^Vibw — Obstbucteons — ^Estoppel. 

Where  the  view  across  a  common  set  apart  by  the  proprietors  of  a 
town  prior  to  1750  had  been  partially  obstructed  by  a  church  building 
erected  on  the  common  in  1762,  and  rebuilt  in  1845  and  again  in  1853^ 
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and  the  latter  Btmctnre  was  In  existence,  tlie  principle  of  estoppel  ap- 
plied to  one  acQuif  ing  lots  originally  set  apart  to  the  minister  in  charge 
of  the  church,  and  he  could  not  maintain  an  injunction  to  compel  an  un- 
obstructed view  across  thQ  common. 

[Ed.  Note. — For  other  cases,  see  Basements,  Cent.  Dig.  §|  56-58 ;  Dep. 
Dig.  I  19.*] 

In  Equity.  Action  by  Alfred  S.  Brown,  executor  and  trustee, 
against  the  Greenfield  Congregational  Society  and  others.  Motion 
for  preliminary  injunction  denied. 

Alfred  S.  Brown,  of  New  York  City,  and  Marsh,  Stoddard  &  Day, 
of  Bridgeport,  Conn.,  for  plaintiff. 

Elmore  S.  Banks,  of  Bridgeport,  Conn.,  for  defendants. 

PLATT,  District  Judge.  The  allegations  of  the  bill  do  not  cor- 
respond with  the  facts  which  have  been  brought  to  my  attention  by 
the  affidavits.  The  statement  of  the  bill  is  that  the  proprietors  of 
the  town  of  Fairfield,  prior  to  1750,  set  apart  the  public  green  or 
town  common  as  a  place  of  parade,  public  meeting,  recreation,  and 
amusement,  and  the  same  has  always  been  left  open  for  those  pur- 
poses. The  affidavits  show  that  a  church  edifice  was  built  upon  the 
common  in  1762,  and  another  took  its  place  in  1845,  and  a  third,  the 
present  church,  in  1853,  and  that  the  second  covered  more  land  than 
the  first  and  the  third  more  than  the  second.  It  would  appear,  there- 
fore, from  the  affidavits,  that  the  dedication  of  the  common  to  pub- 
lic use  carried  with  it  the  right  to  build  a  church  edifice  upon  it.  The 
fact  is  emphasized  by  the  further  fact  that  the  proprietors  were  all 
members  of  the  Ecclesiastical  Society,  and  that  the  very  property 
which  the  plaintiff  claims  is  irreparably  damaged  consists  in  part  of 
two  lots  originally  set  apart  to  the  minister  who  was  in  charge  of  the 
church. 

[1,  2]  The  affidavits  show  that  the  only  injury  which  the  plaintiff 
apprehends  will  be  some  slight  additional  obstruction  to  the  partial 
view  which  the  plaintiff  now  enjoys  across  the  common,  from  one  of 
the  houses  on  his  property.  Upon  the  affidavits,  therefore,  the  funda- 
mental right  of  the  plaintiff  to  an  unobstructed  view  is  not  sustained, 
and,  even  if  such  a  right  can  be  found,  it  is  clear  to  me  that  the  con- 
duct of  the  plaintiff's  predecessors  in  title  has  placed  him  in  a  position 
where  be  cannot  expect  his  right  to  be  enforced  by  the  extraordinary 
process  of  injunction.  The  principle  of  estoppel  applies,  and  beyond 
that  the  injury  is  too  insignificant  to  compel  the  discretion  of  the 
chancellor  to  be  exerted  in  the  plaintiff's  favor. 

The  motion  for  injunction  is  denied,  with  costs. 
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In  re  JAMAICA  SLATE  ROOFING  ft  SUPPLY  00. 

(District  Court,  B.  D.  New  Yor^.     June  20,  1912.) 

Bankbuftoy  (§  99*) — DisiassAL  of  Pbocbedings — Gbounds. 

The  mere  fact  that  a  corporation  adjudged  a  bankrupt  may  pay  its 
creditors  in  full  is  no  ground  for  dismissal  of  the  proceeding,  though  an 
attempt  has  been  made  by  a  creditor  to  use  the  bankruptcy  court  in  an 
improper  way. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  13*6,  146; 
Dec.  Dig.  I  99.*] 

In  the  matter  of  the  Jamaica  Slate  Roofing  &  Supply  Cpmpany,  an 
alleged  bankrupt.    Motion  to  dismiss  the  proceeding  denied. 

M.  S.  Schoenbaum,  for  intervening  creditor. 
Robert  McC.  Robinson,  for  petitioning  creditors. 

CHATFIELD,  District  Judge.  The  motion  is  to  dismiss  the  pro- 
ceeding, in  which  adjudication  has  been  had  and  a  trustee  appointed. 
The  objecting  creditor  filed  no  answer,  nor  was  the  question  of  solven- 
cy raised  by  any  one.  At  the  first  meeting  certain  claims  were  proven, 
which  appear  to  be  filed  by  relatives  of  individuals  having  some  pre- 
vious connection  with  the  bankrupt,  and  the  testimony  upon  the  ex- 
amination under  section  21a  furnishes  a  basis  for  some  action  by  the 
present  objecting  creditor,  either  toward  an  attempt  to  expunge  these 
claims  or  to  have  their  allowance  opened  and  oppose  them  before  the 
referee.  It  is  also  hinted  that  there  is  ground  for  opposing  the  dis- 
charge of  the  bankrupt  and  for  possible  prosecution  of  various  in- 
dividuals, and  the  objecting  creditor  should  see  that  none  of  his  rights 
as  to  these  matters  are  lost.  No  notice  of  the  application  for  dis- 
missal has  been  given  to  the  various  creditors,  as  is  necessary  under 
the  statute,  nor  would  the  fact  that  the  company  may  pay  100  cents 
on  the  dollar  be  a  ground  for  refusing  administration  in  bankruptcy, 
even  if  an  attempt  has  been  made  by  one  creditor  to  use  the  bank- 
ruptcy court  in  an  improper  way.  Such  payment  would  result  in  a 
dismissal  of  the  case,  but  not  until  the  creditors  are  sure  of  their  pay 
in  full. 

The  trustee,  according  to  the  record,  was  appointed  by  the  referee 
upon  a  failure  by  the  creditors  to  elect.  This  means  that  the  trustee 
must  be  presumed  to  be  impartial  and  ready  to  do  whatever  is  to  the 
advantage  of  the  estate.  Any  reluctance  on  his  part,  or  improper  ac- 
tion, would  be  a  basis  for  his  removal,  and,  if  the  corporation  had 
assets  which  can  be  traced,  it  should  be  possible  to  locate  and  trace 
them  in  bankruptcy. 

I  see  no  reason  why  better  success  should  be  expected  if  the  bank- 
ruptcy petition  were  set  aside;  and  the  present  motion  must  be  de- 
nied, but  without  prejudice  as  to  any  other  action  as  to  which  the 
objecting  creditor  may  be  advised. 
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In  re  KLEIN. 

DOUGHERTY  T.  FIRST  NAT.  BANK  OP  CANTON.  OHIOli 

(Oixcult  Court  of  Appeals.  Sixth  Circuit    June  20,  19120 

No.  2434. 

1.  BAKKBUFTCnr    (I  160«) — PbEFEBENCB— INSOLVBNOT. 

In  determining  the  question  of  the  solvency  of  a  bankrupt,  who  con- 
ducted and  owned  the  furniture  in  a  hotel,  at  the  time  he  executed  a 
mortgage  to  a  creditor  claimed  to  be  preferential,  his  property  must  be 
valued  as  that  of  a  going  concei^n.  and  not  at  what  it  was  worth  as  dead 
property  after  bankruptcy  had  intervened. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  249-258; 
Dec.  Dig.  S  160.*] 
S.  Bankruptcy  (§  160*) — Pbbfebencb — KNowiiCDOB  of  Obeditob. 

Bankrupt,  who  was  an  experienced  hotel  keeper,  leased  a  large  hotel, 
and  invested  several  thousand  dollars  of  his  own  money  In  furnishing 
the  same  together  with  $10,000.  borrowed  from  a  bank.  He  afterward 
applied  for  an  additional  loan  of  $5,000,  to  pay  other  bills,  which  was 
made  in  consequence  of  an  examination  of  his  books  and  hotel  equip- 
ment by  the  cashier,  ^ho  represented  the  bank  in  the  transactiou.  whicb 
examination  tended  to  support  bis  claim  as  to  the  amount  of  his  invest- 
ment, and  on  his  statement  that  the  business  was  profitable,  and  would 
pay  all  of  his  debts  in  time.  The  bank  then  took  a  mortgage  on  the 
hotel  furnishings,  which  constituted  the  greater  part  of  the  bankrupt's 
property,  to  secure  both  loans.  Held,  that  such  facts  were  not.  sufficient 
to  charge  the  bank  with  reasonable  cause  to  believe  that  the  bankrupt  was 
Insolvent  so  as  to  render  the  mortgage  voidable  as  a  preference  under 
Bankr.  Act  July  1.  1898.  c.  541,  f  60b,  30  Stat.  562  (U.  S.  Comp.  St  1901, 
p.  d447).  as  amended  by  Act  Feb.  5,  1903,  c.  487,  |  13,  82  Stat  799  (U.  8. 
Comp.  St  Supp.  1911.  p.  1506). 

[Ed.  Note. — For  other  cases,  see  Bankruptcy!  Cent  Dig.  ||  260-258: 
Dec.  Dig.  §  166.*] 

t.  Bankbuftoy  (§  161*) — ^Pbefebbncb— Dbiat  in  Rbcobdinq  Chattel  Mobt- 

QAQE. 

A  chattel  mortgage  given  when  the  mortgagor  was  solvent  to  secure 
an  antecedent  debt  but  not  recorded  until  after  he  became  insolvent  and 
within  four  months  prior  to  his  bankruptcy,  does  not  constitute  a  pref- 
erence under  Bankr.  Act  July  1,  1898,  c.  541,  §  60a,  30  Stat  562  (U.  S. 
Comp.  St  1901,  p.  3447),  as  amended  by  Act  Feb.  5.  1903,  c.  487.  S  13.  32 
Stat  799  (U.  S.  Comp.  St  Supp.  1911.  p.  1506).  where  the  withholding 
from  record  was  not  with  any  fraudulent  intent  nor  with  knowledge  of 
the  mortgagor's  insolvency,  and  under  the  law  of  the  state  the  failure  to 
record  rendered  it  void  only  as  to  subsequent  purchasers  without  notice 
and  lien  creditors,  and  did  not  affect  its  validity  as  between  the  parties 
or  as  to  general  creditors.  In  such  case  it  takes  effect  as  of  the  date  of 
its  execution,  and  is  to  be  Judged  as  of  that  time  in  determining  its 
Toidable  character. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  U  261-263; 
Dec.  Dig.  I  161.*] 

Appeal  from  and  Petition  to  Review  an  Order  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of  Ohio. 

In  the  matter  of  J.  Alfred  Klein,  bankrupt.  Appeal  and  petition 
for  review  by  C.  A.  Dougherty,  trustee,  to  review  an  order  of  the  Dis- 
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trict  Court  sustaining  a  chattel  mortgage  in  favor  of  the  First  Na- 
tional Bank  of  Canton^  Ohio.    Affirmed. 

The  trustee  In  bankruptcy  brings  tills  case  here  by  both  appeal  and  peti- 
tion to  review. 

In  March,  ld05,  the  bankrupt,  Klein,  an  experienced  hotel  keeper,  leased  a 
large  hotel  at  Canton,  Ohio,  for  $8,200  for  the  first  year  and  an  increased 
rental  thereafter  of  $1,200  per  year  until  the  maximum  of  $13,000  was 
reached.  After  equipping  it  anew  in  an  elaborate  manner,  he  opened  it  for. 
business  on  October  17th.  In  his  evidence  he  fixed  his  investment  at  about 
$50,000.  Its  exact  amount  is  uncertain,  but,  not  including  certain  necessary 
expenditures  incident  to  fitting  and  opening  the  hotel,  he  expended  $20,500 
of  his  own  funds,  and  $10,000  borrowed  of  the  First  National  Bank,  of  Can- 
ton, with  which  he  did  his  banking  business.  On  December  14th  he  borrowed 
on  the  note  of  himself  and  his  father-in-law,  Clayson,  $6,000,  for  which  the 
latter  pledged  certain  bank  stock.  Klein's  evidence  tends  to  show  that  this 
sum  was  used  in  connection  with  the  hotel.  In  October,  1906,  he  represented 
to  Loichot,  the  bank's  cashier,  as  he  did  on  different  occasions  to  others,  his 
investment  to  be  between  $60,000  and  $65,000,  and  his  entire  indebtedness  be- 
tween $35,000  and  $36,000— being  $10,000  due  the  bank,  about  $11,000  (hiclud- 
ing  the  $6,000  above  mentioned)  to  Clayson,  about  $4,000  to^  the  William  Ed- 
wards Company,  his  principal  merchandise  creditor,  and,  'including  certain 
unpaid  rent  about  which  there  was  a  dispute,  about  $10,000  to  various  smaU 
creditors,  and  requested  an  additional  $5,000  loan,  to  be  applied  on  such  lastp 
named  debts^  the  residue  of  which  he  proposed  to  pay  out  of  the  profits  of 
his  business,  which  he  fixed  at  about  $1,000  per  month.  Having  submitted  a 
list  of  his  assets  and  liabilities,  Loichot  personaUy  inspected  his  books  and 
the  hotel  equipment,  with  which  he  had  some  acquaintance  and  by  whose 
elegance  he  was  impressed,  and  checked  up  not  only  the  greater,  part  of  the 
listed  liabilities,  which  were  found  to  be  correct,  but  also  the  invoices  and 
bills  of  cost,  which,  in  so  far  as  submitted,  aggregated  a  sum  between  $40,- 
000  and  $45,000.  The  bank  suggested  that  it  furnish  $3,000  and  Clayson 
$2,000  of  the  desired  loan,  but  the  latter,  not  being  in  funds,  an  agreement 
was  made  that  the  bank  should  loan  the  $5,000,  a  note  for  ^,000  of  which 
49hould  be  indorsed  by  Clayson,  and  that  Klein  should  give  the  bank  a  chattel 
mortgage  on  his  hotel  belongings  to  secure  both  the  original  $10,000  and  the 
new  $5,000  loan,  and  a  second  mortgage  on  the  same  property  to  Clayson 
and  the  William  Edwards  Company,  which,  through  a  representative  and 
attorney,  was  asking  for  security,  to  secure  the  former's  claim  of  $11,708 
and  the  latter's  of  $4,184.95.  The  mortgages  were  executed  and  delivered  on 
October  29th,  $1,500  of  the  new  loan  being  applied  in  the  payment  of  two  of 
Klein's  notes — one  made  to  a  third  party  and  discounted  by  the  bank,  and 
another  left  at  the  bank  for  collection.  After  delivery  of  the  mortgages, 
Klein  requested  that  they  be  not  then  filed,  because  he  was  negotiating  the 
sale  of  his  property,  and  feared  that  their  filing  would  reduce  the  price 
otherwise  obtainable.  The  only  reason  assigned  at  any.  time  for  selling  was 
Insuflaciency  of  capital  for  his  business.  If  he  sold,  he  proposed  to  liquidate 
all  his  debts.  It  was  thereupon  agreed  between  him  and  his  mortgagees 
that  Loichot  should  take  possession  of  and  withhold  both  mortgages  from 
the  files,  so  long  as  he  saw  fit,  pending  negotiations  for  the  sale  of  the  prop- 
erty, and  that,  when  he  filed  the  bank's  he  should  also  thereafter  file  the 
other.  Negotiations  for  a  sale  continued  with  various  parties  almost  to  the 
time  Klein  went  into  bankruptcy.  Loichot's  making  of  the  loan  and  with- 
holding of  the  mortgages  from  the  files  had  the  approval  of  Lynch,  a  lawyer 
and  a  director  of  the  bank,  whose  advice  was  sought,  however,  in  the  capac- 
ity of  a  director  only.  Loichot  believed  Klein's  statements  regarding  his 
liabilities,  profits,  and  cost  and  value  of  his  property  to  be  true,  and  that 
Klein  had  a  large  equity  in  the  property  mortgaged  over  and  above  his  lia- 
bilities. He  did  not  know  that  Klein  was  insolvent  or  unable  to  pay  his 
debts,  or  that  they  would  not  be  paid  in  full  on  account  of  the  bank  obtain- 
ing the  mortgage.  Klein  reported  to  Loichot  on  different  occasions  his  nego- 
tiations for  the  sale  of  the  property,  at  prices  ranging  from  $50,000  to  $60,- 
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OOO,  but  in  October  or  November,  1907,  Lolchot  learned  of  an  offer  of  it  for 
$40,000.  Klein  on  different  occasions  also  made  statements  to  Lolchot  as  to 
ills  business,  which  showed  for  some  months  a  loss,  and  for  others  a  profit 
varying  from  $500  to  $1,500  per  month.  He  reported  that  he  was  paying  off 
his  unsecured  creditors  out  of  the  hotel  earnings,  and  in  the  fall  of  1907, 
that  his  patronage  was  increasing  and  his  business  doing  well,  which  Loi- 
chot's  observations  in  August  and  September  tended  to  confirm.  Klein  paid 
the  interest  on  the  bank's  mortgage,  but  no  part  of  the  principal.  In  Sep- 
tember of  that  year,  a  representative  of  Klein's  landlord  informed  Lolchot 
that  Klein  was  behind  in  his  rent,  but  did  not  say  how  much,  or  when  he 
became  so,  or  tliat  the  arrearage  was  other  or  greater  than  that  which  ex- 
isted when  the  mortgages  were  given,  and  says  that  he  and  Lolchot  discussed 
the  advisability  of  inducing  Klein  to  sell  out  at  a  reasonable  and  fair  price 
and  agreed  to  co-operate  in  that  direction,  but  no  price  was  named.  Except- 
ing his  unpaid  rent,  Klein  paid  his  unsecured  debts  contracted  prior  to  the 
execution  of  the  mortgages.  'Subsequent  thereto  and  prior  to  their  filing  he 
incurred  other  liabilities  for  merchandise,  rent,  etc.,  in  an  amount  somewhat 
difficult  to  determine,  but  approximately  from  $12,000  to  $14,000.  We  as- 
sume  that  his  debts  for  labor  and  otherwise  entitled  to  priority  (including 
$384  for  taxes),  amounting  to  about  $2,604,  in  the  absence  of  dates  of  their 
incui^ing,  and  from  their  character  and  (save  one)  their  smallness,  arose  after 
the  filing  of  the  mortgages.  Within  such  subsequent  period  he  also  incurred 
merchandise  and  other  debts  of  several  thousand  dollars.  On  October  17^ 
1907,  feeling  that  Klein  had  had  sufficient  time  to  make  some  substantial 
payment  on  his  indebtedness  to  the  bank  and  that  there  was  no  immediate 
prospect  of  his  reducing  it,  Lolchot,  who  had  not  conversed  with  Klein  about 
his  affairs  for  about  a  month,  of  his  own  accord  filed  the  bank's  mortgage 
and  then  that  of  Olayson  and  the  William  Edwards  Company.  Klein  had 
told  him  on  different  occasions  after  the  mortgages  were  given,  that  he  was 
making  money,  had  been  paying  off  his  old  debts  and  would  soon  be  in  readi- 
ness to  pay  the  bank,  and  at  one  time,  in  the  spring  of  1907,  stated  that  the 
hotel  was  doing  so  much  better  that  he  did  not  think  he  would  sell,  as  he  did 
not  see  how  he  could  get  a  better  investment.  Lolchot  did  not  know  or  be- 
lieve at  the  time  the  mortgages  were  filed  that  Klein  was  insolvent,  or 
believe  him  unable  to  pay  his  debts  in  full.  He  did  not  withhold  the  mort- 
gages from  the  files  to  conceal  them  from  Klein's  existing  or  future  cred- 
itors or  to  enable  him  to  get  credit;  nor  did  he  know  that  Klein,  who  had 
promised  to  take  care  of  new  expenditures,  had  incurred  new  debts.  None 
of  Klein's  unsecured  creditors  knew  of  the  existence  of  the  mortgages  until 
they  were  filed.  On  January  24,  1908,  an  Involuntary  petition  in  bankruptcy 
was  filed  against  Klein,  who  was  adjudged  a  bankrupt  on  February  14th. 
According  to  his  schedules,  his  debts  were  $57,411,  and  his  assets,  $34,273. 
The  property,  so  counsel  state,  was  appraised  at  $29,210,  and  sold  for  $18,- 
000.  It  is  asserted  by  the  bank's  counsel  that  the  allowed  claims  are  only 
about  $50,000,  but  their  amount  is  not  disclosed  by  the  record.  The  referee 
found  that  Klein's  debts  aat  the  time  the  mortgages  were  given  were  about 
$35,000,  but  according  to  his  figures,  his  finding  should  have  been  about 
$33,792.  He  held  both  mortgages  void  as  against  creditors,  but  allowed  the 
sums  secured  thereby  as  valid  unsecured  debts,  excepting  that  Glayson's 
claim  was  reduced  $2,100.  The  bank,  but  not  the  second  mortgagees,  pros- 
ecuted a  petition  for  review  to  the  District  Court,  which  reversed  the  referee, 
and  we  are  now  asked  to  reverse  the  District  Court 

Harold  Remington,  of  Nev^r  York  City  (Clarke  &  Clarke,  on  the 
brief),  for  appellant. 

A.  V.  Cannon,  of  Cleveland,  Ohio,  and  Austin  Lynch,  of  Canton, 
Ohio  (Lynch  &  Day,  of  Canton,  Ohio,  on  the  brief),  for  appellee. 

Before  WARRINGTON  and  KNAPPEN,  Circuit.  Judges,  and 
SATER,  District  Judge. 
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SATER,  District  Judge  (after  stating  the  facts  as  above).  The 
case  is  here  both  on  appeal  and  on  a  petition  for  review.  As  no  ob- 
jection is  made  touching  the  remedies  so  chosen  to  bring  the  matters 
in  controversy  into  this  court,  we  need  not  concern  ourselves  with  any 
question  of  remedy  or  jurisdiction.  Re  Martin,  193  Fed.  841  (C.  C. 
A.  6). 

The  trustee  in  bankruptcy,  to  maintain  his  contention  that  the  bank's 
mortgage  is  invalid  as  against  him  as  the  representative  of  the  bank- 
rupt's creditors,  advances  the  following  propositions: 

(1)  The  chattel  mortgage  transferred  to  the  bank  the  whole  of 
Klein's  property  when  he  was  insolvent  and  when  the  bank  had  rea- 
sonable cause  to  believe  that  a  preference  was  thereby  intended  to  be 
given  to  it,  in  consequence  of  which  the  bank,  if  the  mortgage  be  up- 
held, will  receive,  in  the  order  of  priorities  prescribed  by  the  bank- 
ruptcy statute,  a  greater  percentage  of  its  claim  than  other  cred- 
itors of  the  same  class.  The  mortgage,  therefore,  constitutes  a  pref- 
erence whether  the  date  of  the  transfer  be  considered  as  of  the  date 
of  the  execution  or  of  the  filing  of  the  mortgage. 

(2)  The  bank  is  conclusively  estopped  from  claiming  against  him 
under  such  mortgage,  because  the  mortgage,  in  pursuance  of  a  con- 
certed plan  and  positive  agreement,  was  withheld  from  record  for 
almost  a  year,  on  account  of  which  others  were  disposed  to  give  and 
did  give  Klein  credit  between  the  date  of  the  execution  and  of  the 
filing  of  such  instrument. 

(3)  The  bank's  mortgage,  considered  in  conjunction  with  that  of 
Clayson  and  the  William  Edwards  Company,  which  was  given  at  the 
same  time,  and  with  its  withholding  from  record  in  pursuance  of  an 
agreement  which  contemplated  the  effect  such  withholding  would. have 
on  the  debtor's  financial  standing,  was  taken  for  the  purpose  and  with 
the  intent  of  hindering  and  delaying  his  other  creditors. 

These  propositions  are  all  controverted  by  the  bank  not  only  as 
to  the  conclusions  of  fact  adlduced  from  the  evidence,  but  as  to  the 
law  applicable  to  the  case.  The  transactions  involved  occurred  when 
sections  60a  and  60b  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c. 
541,  30  Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3447] ),  as  amended  Febru- 
ary 5,  1903  (Act  Feb.  5,  1903,  c.  487,  32  Stat.  799  [U.  S.  Comp.  St 
Supp.  1911,  p.  1506]),  were  in  force.  * 

[1]  Whether  the  mortgage  to  the  bank  constituted  a  preference 
or  not  at  the  time  it  was  given  must  be  determined  by  the  facts  and 
circumstances  then  existing.  The  situation  was  such  as  to  beget  con- 
fidence in  Klein  and  in  his  ability  to  pay  his  creditors  in  full.  As 
the  bank  was  not  urging  payment  of  its  original  $10,000  loan,  and  as 
it  from  the  first  considered  favorably  his  application  for  an  increased 
accommodation,  it  must  be  presumed  that  his  business  relations  with 
it  for  the  preceding  year  had!  been  satisfactory.  There  is  no  sugges- 
tion in  the  record  that  he  had  ever  been  untruthful  in  his  dealings,  or 
had  practiced  deception,  or  had  done  aught  to  excite  distrust.  His  ap- 
parent frankness  in  submitting  for  inspection  his  invoices,  bills  of  cost, 
and  a  statement  of  assets  and  liabilities  was  such  as  to  induce  re- 
liance on  his  representations.    In  the  light  of  subsequent  events,  it 
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appears  that  he  magnified  his  investment  and  his  monthly  profits,  it, 
indeed,  there  were  any  at  all,  and  overstated  his  liabilities  by  $2,100  in 
favor  of  his  father-in-law,  Clayson,  but  the  valuation  for  the  test  of 
solvency  or  insolvency  under  the  issue  made  must  relate  to  the  con- 
ditions affecting  the  hotel  as  a  going  concern  when  the  mortgage  was 
given,  and  not  at  its  value  as  dead  property  after  bankruptcy  inter- 
vened. Butler  Paper  Co.  v.  Goembel,  143  Fed.  295,  74  C.  C.  A.  433 
(C.  C.  A.  7) ;  Loveland,  Bank.  (4th  Ed.)  303. 

'  [2]  The  trustee,  on  whom  is  cast  the  burden  of  proof  that  the 
mortgage  constituted  a  preference,  concedes  that  the  cost  of  the  hotel 
equipment  for  which  Klein  specifically  accotmted  reaches  $35,500, 
but  he  did  not  pretend  to  account  for  all  of  it.  Although  Klein's  evi- 
dence beyond  that  amount  is  uncertain,  nevertheless,  notwithstanding 
his  valuation  of  assets  as  scheduled  in  Jjie  bankruptcy  proceedir 
considering  the  aggregate  of  his  expenditures,  as  evidenced  by  his/iost[ 
bills,  and  of  the  funds  which  had  been  at  his  disposal  for  investif 
in  his  business,  none  of  which  appear  to  have  been  otherwise  expended^ 
the  expense  othei;  than  for  mere  furnishings  incident  to  the  launching 
of  an  enterprise  of  the  magnitude  of  his  hotel  venture,  we  are  not 
prepared  to  say  that  his  assets  did  not  exceed  his  liabilities,  or  that  h^ 
was  insolvent,  or  that  he  did  not  in  good  faith  believe  he  could  pay 
his  debts  in  ftdl,  and  have  a  substantial  sum  remaining.  The  record 
does  not  disclose  the  terms  on  which  his  liabilities  other  than  for 
rent  and  not  secured  by  the  mortgages  were  incurred,  but  the  infer- 
ence to  be  drawn  is  that  some  of  them  had  matured.  There  is,  how- 
ever, no  suggestion  in  the  evidence  that  he  contemplated  a  cessation 
of  business,  if  the  additional  loan  were  not  granted,  nor  any  fact  dis- 
closed that  the  necessity  for  an  increased  loan  to  meet  his  obligations 
was  due  to  any  circumstance  other  than  his  recent  embarking  in  a  new 
but  reported  growing  and  prosperous  enterprise  in  which  he  had  made 
an  investment  in  excess  of  what  his  capital  warranted.  He  had  not 
stopped  the  payment  of  any  of  his  paper,  nor  had  any  of  it  gone  to 
protest,  nor  had  he  been  sued  or  threatened  with  suit  for  any  debt, 
nor  were  there  rumors  that  he  was  financially  embarrassed,  nor,  were 
any  creditors,  save  the  William  Edwards  Company,  pressing  for  pay- 
ment or  security.  He  proposed,  it  is  true,  to  mortgage  the  whole  of 
his  property  and  did  not  intend  to  pay  from  the  additional  loan  his 
arrearage  of  rent,  about  which  there  was  a  dispute,  or  the  whole  of 
his  floating  debt,  but,  if  his  investment  was  as  much  as  Loichot,  as 
cashier  acting  for  the  bank,  found  it  to  be  from  the  submitted  partial 
list  of  bills  of  cost,  or  as  Klein  represented  it  to  Loichot  to  be,  his 
equity  in  the  mortgaged,  property  was  from  two  to  four  times  the 
amount  of  his  remaining  unsecured  debt,  and  this  he  could  easily  pay, 
as  he  agreed  to  do,  out  of  his  earnings,  if  they  were  as  represented. 
The  trustee  seeks  to  draw  an  inference  prejudicial  to  Klein  and  the 
bank  from  the  withholding  of  the  wife's  property  from  the  mortgage, 
but  the  argument  is  without  merit.  The  law  did  not  cast  on  her  the 
duty  of  subjecting  her  property  to  liability  for  her  husband's  debts, 
and  under  the  facts  then  known  it  did  not  appear  that  any  necessity 
for  her  so  doing  existed. 
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The  property  mortgaged,  excepting  a  small  amount  intended  for 
consumption,  was  not  of  the  character  of  a  stock  of  goods,  subject  to 
sale  and  requiring  replacement.  It  was  more  in  the  nature  of  a  per- 
manent investment  and  akin  to  that  of  a  manufacturing  plant,  .which 
is  replaced  only  when  worn  out.  Its  incumbrance  would  not  neces- 
sarily cause  a  stoppage^  of  his  business.  Loichot  was  not  an  expert 
on  the  value  of  hotel  equipments,  and  did  not  cause  an  appraisement 
to  be  made,  nor  did  he  conduct  an  exhaustive  examination  into  Klein's 
affairs,  but  he  verified  his  statement  as  to  liabilities,  and  found  it,  as- 
submitted,  to  be  correct,  and  as  to  assets  he  examined  far  enough  to 
learn  that  Klein's  equity  in  the  property  was  substantial.  He  thus 
entitled  himself  to  the  benefit  of  the  rule  that  reasonable  cause  to  be- 
lieve that  a  transfer  and  the  effect  of  its  enforcement  will  operate  as 
a  preference  does  not  exisU  where  the  creditor  examines  the  debtor's 
books,  which  do  not  reveal  insolvency.  Loveland,  Bank.  (4th  Ed.) 
1006, 1007.  It  now  appears  that  his  finding  as  to  liabilities,  but  through 
no  fault  of  his,  was  excessive  to  the  amount  of  $2,100.  He  found  the 
pressure  for  security  from  the  William  Edwards  Company,  the  largest 
merchandise  creditor,  so  slight  that,  acting  with  deliberation  and  after 
it  had  availed  itself  of  the  advice  of  counsel  regarding  its  claim,  that 
company  was  content  to  take  a  second  mortgage,  defer  payment  and 
pro  rate,  if  need  be,  with  Clayson's  large  claim.  Clayson,  although  not 
able  for  want  of  ready  funds  to  advance  a  part  of  the  desired  new 
loan,  expressed  his  confidence  in  Klein's  financial  strength,  not  only 
by  his  ready  acceptance  of  a  second  mortgage,  but  by  his  indorsement 
of  Klein's  note  to  the  bank  for  a  sum  equal  to  what  he  would  have 
personally  loaned,  had  he  been  in  funds.  The  presumption  is  strong 
that  the  bank  would  not  have  increased  its  loan  had  it  not  felt  itself 
entirely  secure  in  so  doing.  Loichot,  in  the  performance  of  his  part 
of  the  transaction,  did  what  a  reasonable  and  prudent  man  would  ordi- 
narily have  done  under  like  circumstances.  He  believed  in  the  accu- 
racy of  Klein's  statements  as  to  the  extent  of  his  investment,  his  lia- 
bilities and  profits,  and  his  personal  investigation  tended  to  confirm 
their  truthfulness.  But  knowledge  of  or  belief  in  Klein's  insolvency 
is  not  the  criterion  of  proof.  The  true  inquiry  is.  Did  he  have  rea- 
sonable cause  to  believe?  Merchants'  Nat.  Bank  v.  Cook,  95  U.  S.  342, 
346,  24  L.  Ed.  412;  Loveland,  Bank.  (4th  Ed.)  911,  note;  Re  Mc- 
Donald &  Son  (D.  C.)  178  Fed.  487,  492;  Collier,  Bank.  (8th  Ed.) 
666.  In  view  of  the  evidence  submitted,  we  are  constrained  to  hold 
that  he  did  not  have  such  knowledge  of  facts  as  would!  induce  in  the 
mind  of  an  ordinarily  prudent  man  reasonable  belief  that  Klein  was  in- 
solvent, or  that  the  intrinsic  value  of  his  assets  was  not  largely  in  ex- 
cess of  his  debts,  or  that  he  intended  to  give  the  bank  a  preference  by 
the  execution  and  delivery  of  the  mortgage  to  it,  nor  did  he  accept  it  for 
that  purpose.  Excepting  as  to  the  hotel  and  saloon  supplies  intended 
for  consumption,  the  ba^'s  mortgage  at  his  inception  and  execution 
was  free  from  infirmitj. 

We  do  not  attach  importance  to  the  nonproduction  by  the  bank  of 
the  list  of  assets  and)  liabilities  submitted  to  it  by  Klein  prior  to  the 
execution  and  delivery  of  the  mortgage.     No  formal  demand  was 
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made  for  it  by  the  trustee,  nor  does  it  appear  that  such  list  was  left 
in  Loicfaot's  possession,  or  that  any  search  was  made  for  it  by  any 
party  to  this  proceeding.  If  it  remained  with  Klein,  the  duty  of  pro- 
ducing it  or  of  accounting  for  its  absence  rested  on  the  trustee  rather 
than  on  Loichot.  The  evidence  as  to  its  submission  and  as  to  what 
it  showed  is  convincing.  There  is  nothing  in  the  record  derogatory  to 
the  credibility  of  Loichot  as  a  witness. 

[3]  The  agreement  that  the  mortgage  should  be  withheld!  from  the 
files  pending  negotiations  for  the  sale  of  the  mortgaged  property  was 
not  in  contemplation  at  or  prior  to  the  time  of  the  giving  of  the  mort- 
gages, but  had  its  origin  after^  they  had  been  executed  and  delivered. 
That  intending  purchasers  will  ordinarily  take  advantage  of  a  seller's 
financial  burdens,  if  their  existence  be  known,  to  minimize  the  price 
to  be  paid  for  the  article  offered,  is  a  well-known  fact.  The  purpose 
of  the  agreement  was  meritorious,  in  that  it  sought  to  avoid  such  a 
situation  and  to  realize  the  greatest  sum  possible  for  the  mortgagor 
and  his  creditors,  and  not  to  enable  him  to  obtain  a  fictitious  credit 
or  to  continue  business.  Its  design  was  to  benefit,  and  not  to  injure, 
creditors.  Loichot's  information  at  the  time  the  mortgages  were  filed 
was  that  Klein's  financial  standing  was  better  than  when  the  mort- 
gages were  given,  and  that  no  new  liability  had  been  incurred,  unless 
the  vague  statement  of  the  landlord's  representative  to  Loichot  is 
susceptible  of  the  strained  construction  that  the  arrearage  for  rent 
was  other  than  or  in  excess  of  that  which  existed  when  the  mort- 
gages were  given.  The  landlord  knew  of  Klein's  debt  to  the  bank, 
but  Loichot  did  not  communicate  to  the  landlord  the  existence  of  the 
mortgages,  nor  was  he  called  upon  by  anything  that  occurred  in 
such  conversation  to  make  any  disclosure  regarding  them.  Klein, 
however,  at  the  time  the  mortgages  were  filed,  had  incurred  liabilities 
largely  in  excess  of  those  which  he  had  satisfied,  to  persons  ignorant 
of  the  existence  of  the  mortgages,  and  was  insolvent,  and  it  iS  there- 
fore urged  that  the  bank  is  conclusively  estopped  from  claiming  under 
.its  mortgage  as  against  the  unsecured  creditors. 

The  withholding  of  the  mortgages  from  record  in  pursuance  of 
an  agreement  is  a  fact  to  be  considered  in  connection  with  all  the  other 
facts  and  circumstances  in  dSetermining  whether  the  transaction  was 
fraudulent  or  not.  It  is  doubtless  true  that  the  failure  to  file  the  mort- 
gages gave  Klein  better  credit  than' he  otherwise  would  have  had  and 
enabled  him  to  continue  business  longer  than  he  otherwise  could  have 
done,  and  yet  the  average  amount  of  credit  per  month  obtained  by 
him  was  seemingly  as  great  after  they  were  filed  as  it  was  before. 
This  may  have  been  due  to  his  decreased  ability  to  pay.  There  is, 
however,  no  affirmative  evidence  that  any  one  gave  Klein  credit  in 
reliance  on  his  apparently  unincumbered!  property,  nor  did  the  bank 
have  knowledge  of  an  intent  on  his  part  to  deal  with  others  as  the 
owner  of  property  of  that  character.  It  did  not  misrepresent  its  in- 
terest in  the  property,  or  withhold  the  mortgage  from  an  actual  fraud- 
ulent motive,  or  know  or  believe  that  the  mortgagor  was  insolvent. 
Actual  fraud  did  not  exist. 
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The  law  of  Ohio  is  controlling  upon  federal  courts  in  questions  aris- 
ing upon  the  validity  of  chattel  mortgages  given  and  filed  in  Aat  state 
upon  property  located  therein.  Re  Shirley,  112  Fed.  301,  SO  C.  C.  A 
252;  Etheridge  v.  Sperry,  139  U.  S.  266,  11  Sup.  Ct  565,  35  L.  Ed. 
171.  Section  4150,  Revised  Statutes  of  Ohio,  regulating  the  filing  of 
chattel  mortgages,  provides : 

"A  mortgage,  or  conveyance,  intended  to  operate  as  a  mortgage  of  goods 
and  chattels,  which  is  not  accompanied  by  an  immediate  delivery,  and  fol- 
lowed by  an  actual  and  continued  change  of  possession  of  the  things  mort- 
gaged, shall  be  absolutely  void  as  against  the  creditors  of  the  mortgagor, 
subsequent  purchasers,  and  mortgagees  in  good  faith,  unless  the  mortgage, 
or  a  true  copy  thereof,  be  forthwith  deposited  as  directed  in  the  next  section." 

Section  4151  provides  that  chattel  mortgages  shall  be  deposited  with 
the  county  recorder  of  the  county  in  which  the  mortgagor  resides, 
and  they  may,  when  filed,  be  recorded,  if  their  respective  owners  de- 
sire. Section  4153.  Under  the  state  law,  the  bank's  mortgage  con- 
veyed the  property  therein  described  to  the  bank,  the  title  passing  to 
it  as  general  owner  with  the  right  of  immediate  possession  on  breach 
of  condition.  Robinson  v.  Fitch,  26  Ohio  St.  659,  663;  Lindemann 
V.  Ingham,  36  Ohio  St.  1,  9;  Bates  v.  Wiles,  1  Handy  (Ohio)  532. 
It  was  valid  under  the  Ohio  rule,  as  between  the  bank  and  Klein, 
whether  it  was  filed  or  not  (Francisco  v.  Ryan,  54  Ohio  St.  307,  43 
N.  E.  1045,  56  Am.  St.  Rep.  711;  Boyer  v.  Knowlton  Co.,  85  Ohio 
St.  104,  97  N.  E.  137),  but  void  as  against  contesting  creditors,  who, 
between  the  time  of  its  execution  and  filing,  had  acquired  rights  or 
liens  upon  it  by  attachment,  execution,  or  other  appropriate  legal 
steps  for  the  payment  of  their  debts  (Wilson  v.  Leslie,  20  Ohio,  161 ; 
Brown  v.  Webb,  20  Ohio,  389;  York  Mfg.  Co.  v.  Cassell,  201  U. 
S.  344,  26  Sup.  Ct.  481,  50  L.  Ed.  782;  Re  Shirley,  supra).  Therefore, 
when  it  was  filed,  it  became  operative  as  against  all  of  Klein's  other 
creditors,  because  none  of  them  had  fastened  a  valid  right  or  lien  up- 
on the  mortgaged  property  before  its  filing.  In  the  Shirley  Case 
Judge  Day,  speaking  for  this  court,  said : 

"We  reach  the  conclusion  that  under  the  Ohio  statutes,  as  Interpreted  by 
the  highest  courts  of  the  state,  a  chattel  mortgage  being  wholly  void  as 
against  certain  creditors  until  filed,  mere  withholding  it  from  record  does 
not  necessarily  work  a  fraud  upon  the  other  creditors.  Such  withholding 
with  the  intent  to  defraud  others  ui^doubtedly  invalidates  the  security,  It 
is  claimed  that  the  mortgagee  is  estopped  to  assert  his  security  as  against 
others  who  dealt  with  the  mortgagor  on  the  faith  of  the  property  after  the 
execution  of  the  mortgage  and  before  its  record.  But  there  can  be  no  estop- 
pel, in  the  absence  of  fraud,  if  the  mortgagee  simply  held  a  security  void 
until  filed  as  against  creditors  who  were  at  full  liberty  to  assert  their  rights 
against  the  property.  The  mortgagor  had  an  undoubted  right  to  prefer  cred- 
itors by  giving  to  one  a  security  denied  to  others.  When  the  chattel  mort- 
ji:age  Is  filed  it  becomes  such  preference  only  from  the  date  of  filing.  Until 
filed,  it  is  void  a^  to  'creditors.*  While  this  term  is  used  without  limitation 
in  the  statute,  as  construed  by  the  Ohio  Supreme  Ck)urt,  it  means  such  cred- 
itors as  have  fastened  upon  the  property  before  the  filing  of  the  mortgage^ 
All  other  creditors  must  assail  the  security  for  fraud  in  order  to  defeat  the 
preference." 

It  is  clear  from  what  has  been  said  that  the  bank's  mortgage  was 
not  given  or  taken  with  intent  to  hinder,  delay,  or  defraud)  Klein's 
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creditors,  or  any  of  them,  and  that  the  bank  is  not  estopped  to  claim 
under  it  unless  such  result  flows  from  the  amendment  of  February 
5,  1903,  to  section  60a  of  the  Bankruptcy  Act.  Although  the  bank's 
chattel  mortgage,  which  was  given  to  secure  an  additional  loan  as  well 
as  an  antecedent  debt,  was  executed  and  delivered  in  good  f aith^  when 
Klein,  for  aught  that  appears,  was  solvent,  and  was  not  fraudulently 
withheld  from  record,  and  the  whole  transaction  relating  to  it  was  had 
in  good  faith,  nevertheless,  did  the  filing  of  it  within  four  months  of 
the  institution  of  bankruptcy  proceedings  bring  it  within  the  disabilities 
of  section  60a?  The  answer  must  be  in  the  negative,  if  we  concur  in 
the  views  announced  in  Re  Sturtevant,  188  Fed.  196,  110  C.  C.  A.  68 
(C.  C.  A.  7),  Meyer  Bros.  Drug  Co.  v.  Pipkin  Drug  Co.,  136  Fed. 
396,  69  C.  C.  A.  240  (C.  C.  A.  5),  Re  Sayed  (D.  CO  185  Fed.  962, 
and  Debus  v.  Yates  (D.  C.)  193  Fed,  427,  or  if  we  adopt  the  neces- 
sarily logical  conclusion  flowing  from  Re  Doran,  154  Fed.  467,  83 
C.  C.  A.  265,  decided  by  this  court. 

Under  the  bankrupt  law  as  originally  enacted,  a  transfer  dtetted  as 
of  the  time  it  was  actually  made  without  regard  to  the  date  of  filing 
or  recording.  Cases  consequently  arose  in  which  preferential  trans- 
fers, though  fraudulent  and  constituting  acts  of  bankruptcy,  could 
not  be  successfully  assailed,  even  thotrgh  the  instruments  evidencing 
them  were  filed  or  recorded,  as  the  case  might  be,  within  four  months 
of  the  filing  of  the  petition  in  bankruptcy,  because  the  transfers  were 
made  prior  to  the  beginning  of  the  four  months'  period.  The  withhold- 
ing of  such  transfers  from  the  files  or  record  thus  operated  to  defeat 
the  benefit  contemplated  by  the  establishment  of  such  period.  To  correct 
this  defect  in  the  law,  the  amendment  of  February  S,  1903,  was  made, 
whereby  the  words  "within  four  months  before  the  filing  of  the  peti- 
tion, or,  after  the  filing  of  the  petition  and  before  adjudication,"  were 
eliminated  from  section  60b  and  inserted  in  section  60a,  and  also  the 
words,  "where  the  preference  consists  of  a  transfer,  such  period  of 
four  months  shall  not  expire  until  four  months  after  the  date  of  re- 
cording or  registering  the  transfer,  if  by  law  such  recording  or  regis- 
tering is  required,"  were  added  at  the  end  of  section  60a.  The  pur- 
pose of  section  60a,  as  originally  enacted,  was  to  define  what  judg- 
ments and  what  transfers  are  preferential,  and  it  still  performs  that 
office.  The  addedl  sentence  prolonging  the  four  months'  period  until 
four  months  after  the  date  of  recording  or  registering  the  transfer 
applies  only  to  cases  "where  the  preference  consists  in  a  transfer," 
and  the  conditional  clause,  "if  by  law  such  recording  or  registering  is 
required,"  we  interpret  to  mean,  if  by  the  law  of  the  state  by  which  the 
validity  of  the  mortgage  against  contesting  creditors  is  determined, 
such  recording  or  registering  is  required.  The  purpose  of  the  amend- 
ment was,  we  think,  as  stated  in  Re  Sturtevant,  to  prevent  preferential 
fraudulent  transfers  from  escaping  the  four  months'  provision,  unless 
they  were  filed  or  recorded!,  as  the  case  may  be,  before  that  period 
began  to  run.  It  did  not  change  the  date  as  to  which  such  transfers 
are  to  be  judged  in  determining  their  voidable  character.  As  was 
said  in  Debus  v.  Yates  (D.  C.)  193  Fed,  447,  in  speaking  of  the 
amendment  of  1903 : 
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"It  simply  prolonged  the  time  In  which,  by  the  filing  of.  a  petition  In  bank-, 
ruptcy,  a  recorded  preferential  transfer  might  be  deemed  to  be  a  voidalUe 
preference.  It  had  nothing  whatever  tQ  do  with  changing  the  date  as  to 
which  it  was  to  be  Judged  in  determining  whether  all  the  elements  of  a  void- 
able preference  were  present" 

This  view  finds  support  in  the  fact  that  the  amendment  did  not 
abrogate  the  well-settled  rule  that,  to  make  a  transfer  preferential^ 
the  transferee's  reasonable  cause  to  believe  that  the  debtor  intended 
to  give  him  a  preference  over  other  creditors  must  concur  with  the 
debtor's  intent  to  give  a  preference.  Re  First  Nat.  Bank  of  Louisville, 
155  Fed.  100,  84  C.  C..A,  16  (C.  C.  A.  6);  Re  Leech,  171  Fed.  622, 
96  C.  C.  A.  424  (C.  C.  A.  6) ;  Hardy  v.  Gray,  144  Fed.  922,  75  C. 
C.  A.  562  (C.  C.  A.  2)  ;  Curtiss  v.  Kingman,  159  Fed.  880,  87  C. 
C.  A.  60  (C.  C  A.  1)  ;  Tumlin  v.  Bryan,  165  Fed.  166,  91  C.  C.  A. 
200,  21  L.  R.  A.  (N.  S.)  960  (C.  C.  A.  5).  The  debtor  performs  his 
part  in  reference  to  a  transfer  when  it  is  made.  The  time  at  which  the 
transfer  instriunent  shall  be  filed  and  recorded  is  ordinarily  determined 
wholly  by  the  transferee.  There  may  be,  as  in  the  present  case,  a 
transfer  wholly  free  from  preferential  and  fraudulent  taint,  a  with- 
holding for  a  laudable  purpose  as  regards  unsecured  creditors  and 
for  a  period  wholly  within  the  discretion  of  the  transferee,  and  yet, 
if  the  preferential  character  of  the  instrument  must  be  judged  as  of 
the  date  of  its  filing,  the  transfer  then  becomes  preferential  in  the 
absence  of  any  intent  in  that  behalf  on  the  part  of  the  debtor.  If  this, 
be  the  correct  view  of  the  statute,  it  then  not  only  postpones  the  time 
within  which  a  transfer  may  be  successfully  assailed,  but  also  mate- 
rially alters  the  essential  character  of  the  transaction.  To  avoid  such 
a  result  and  the  creation  by  construction  of  a  transaction  diflferent 
from  the  actual  one,  the  court  in  Re  Jackson  Brick  &  Tile  Co.  (D.. 
C.)  189  Fed.  636,  refused  to  apply  the  rule,  which  we  are  asked  to 
adopt,  to  a  transfer  based  on  a  present  consideration;  but  if  it  has 
no  application  to  a  transfer  based  on  a  present  consideration,  which 
is  not  preferential,  we  see  no  reason  why  it  should  apply  to  a  transfer 
which  is  not  preferential,  though  based  on  a  pre-existing  debt,  unless 
the  state  law,  unlike  that  of  Ohio,  is  such  that  the  conveyance  has  no 
force  and  validity  whatever  as  to  creditors  until  filed  or  recorded. 
Speaking  to  this  point,  it  was  ruled,  in  Re  Sayed  (D.  C.)  185  Fed. 
965: 

"We  find  that  the  Intent  to  give  a  preference  •  •  •  must  exist  on  the 
part  of  the  giver  of  the  security  at  the  time  it  is  given,  and  the  receiver 
must  then  have  cause  to  beUeve  that  the  giver  has  such  intent  ♦  ♦  • 
The  intent  on  the  part  of  the  transferrer  must  exist  at  the  critical  moment. 
If  that  moment  be  the  instant  of  recording,  how  can  it  be  said  that  the 
transferrer  then  has  that  intent,  when  he  perhaps  gave  and  delivered  the 
instrument  two  years  before,  while  he  was  perfectly  solvent,  and  had  con- 
tinuously supposed  that  it  was  recorded,  as  might  well  be  the  case  if  the  lack 
of  recording  had  been  from  the  carelessness  of  the  secured  creditor?'' 

The  contention  is  not  without  merit  that,  because  the  amendment 
did  not  provide  that  transfers  shall  be  judged  as  to  validity  as  of 
the  date  of  filing  and  without  regard  to  their  execution,  section  60b 
was  so  amended  June  25,  1910  (Act  June  25,  1910,  c.  412,  §  11,  36 
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Stat.  842),  as  to  eliminate  from  preferential  transfers  the  intent  of 
the  debtor  and  make  them,  when  recordable  and  recorded,  speak  as 
of  the  date  of  recording.  The  action  of  Congress,  it  is  true,  in  thus 
amending  the  statute  is  not  necessarily  such  an  admission  of  imperfec- 
tion in  the  previous  enactment  of  1903  as  to  prevent  judicial  interpre- 
tation from  giving  it  the  same  effect  as  the  amendment  imparts 
(School  District  v.  Kelley,  120  Iowa,  119,  94  N.  W.  284),  but  ordi- 
narily such  an  amendment  may  be  taken  as  indicating  an  intention  to 
make  some  change  in  the  previously  existing  law  (Mosle  v.  Bid  well, 
130  Fed  334,  65  C.  C.  A.  533  [C.  C  A.  2]). 

By  necessary  implication  the  same  result  as  is  obtained  here  was 
reached  by  this  court  in  Re  Doran,  154  Fed.  467,  83  C.  C.  A.  265. 
The  case  arose  under  the  statutes  of  Kentucky,  which,  as  regards 
the  subject-matter  under  consideration,  are  not  dissimilar  from  those 
of  Ohio.  The  amendment  of  1903  was  then  in  force.  The  mortgage, 
which  was  valid  at  its  inception,  was  not  recorded  for  more  than  four- 
teen months  after  its  execution,  or  until  within  less  than  four  months 
prior  to  the  filing  of  the  petition  in  bankruptcy.  Debts  were  created 
between  the  date  of  the  giving  and  the  filing  of  the  mortgage,  but,  as 
none  of  the  creditors  had  fastened  upon  the  mortgaged  property  be- 
fore the  mortgage  was  filed,  it  was  sustained  excepting  as  to  the  stock 
of  goods  from  which  sales  were  made  by  the  mortgagor  in  the  course 
of  trade;  the  evidence  failing  to  show  what  part,  if  any,  of  such  stock 
passed  into  the  hands  of  the  trustee.  The  validity  of  the  mortgage  was 
necessarily  measured  as  of  the  date  of  its  execution  and  delivery. 

Crucible  Steel  Co.  v.  Holt,  174  Fed.  127,  98  C.  C.  A.  101,  decided 
by  this  court  in  1909,  involved  the  rights  of  a  vendor  who  had  made 
a  conditional  sale  of  goods  tmder  an  agreement,  which  was  not  re- 
corded, that  the  title  was  to  remain  in  him  until  payment  of  the  pur- 
chase price.  Under  the  law  of  Kentucky,  where  the  transaction  oc- 
curred, such  a  sale  amounts  to  a  sale  and  a  chattel  mortgage  back  to 
the  vendor,  and  is  controlled  by  the  provisions  of  th^  state  statute  con- 
cerning the  recording  of  chattel  mortgages.  After  the  execution  and 
delivery  of  the  contract,  but  before  the  filing  of  the  petition  in  bank- 
ruptcy, the  bankrupt  became  indebted  to  certain  parties,  in  whose  be- 
half the  trustee  in  bankruptcy  contested  the  claim  of  the  vendor  as  to 
the  title  to  and  right  of  possession  of  the  goods  sold.  The  vendor 
asked  for  the  enforcement  of  a  lien  thereon  and  asserted  priority  over 
general  creditors  in  the  proceeds  of  their  sale.  The  case  differed  from 
the  Doran  Case,  in  that  in  the  latter  the  chattel  mortgage  had  been 
filed.  The  difference,  however,  was  not  regarded  as  important,  and 
we  refused  to  disturb  the  ruling  of  the  Doran  Case  and  upheld  the 
vendor's  lien  upon  the  goods  in  question  for  the  unpaid  purchase 
money.  The  Supreme  Court,  to  which  the  case  was  appealed,  in  its 
opinion  (Holt  v.  Crucible  Steel  Co.,  224  U.  S.  262,  32  Sup.  Ct.  414, 
56  L.  Ed.  756),  announced  April  1,  1912,  affirming  this  court,  treated 
the  instrument  of  sale  as  a  valid  unrecorded  chattel  mortgage.  It 
affirmed  its  holdings  in  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344,  26 
Sup.  Ct.  481,  50  L.  Ed.  782,  and  Thomas  v.  Taggart,  209  U.  S.  385, 
28  Sup.  Ct  519,  52  L.  Ed.  845,  that  the  effect  to  be  given  to  ao 


Digitized  by 


Google 


J 


26s  197  FBDBRAL  RBPOBTBB 

unrecorded  chattel  mortgage  must  be  determined  ty  tlic  recording 
law  of  the  state.  The  result  obtained  is  in  harmony  with  the  conclu- 
sion reached  in  the  Doran  Case  and  does  not  consist  with  the  conten- 
tion here,  made  by  the  trustee. 

Loeser  v.  Savings  Deposit  Bank  &  Trust  Co.,  148  Fed  975,  78 
C.  C.  A.  597,  18  L.  R.  A.  (N.  S.)  1233  (C.  C.  A.  6),  does  not  militate 
against  the  conclusion  here  reached.  That  case  was  decided  with  ref- 
erence to  the  express  stipulation  that  the  bankrupt  at  the  time  of  the 
execution  and  delivery  of  the  mortgage  was  insolvent,  and  that  the 
mortgagee  had  reasonable  cause  to  believe  at  that  time  that  she  was 
insolvent,  which  condition  existed  at  the  time  the  mortgage  was  filed, 
and  that  the  effect  of  enforcing  the  mortgage,  if  held  valid,  woiild 
be  to  enable  the  mortgagee  to  obtain  a  greater  percentage  of  its  debt 
than  any  other  of  the  bankrupt's  creditors  of  the  same  class.  The 
question  as  to  whether  the  validity  of  the  mortgage  should  be  de- 
termined as  of  the  date  of  the  making  or  of  the  recording  was  not 
involved. 

We  are  not  unmindful  that  there  are  reported  cases  which  hold  con- 
trary to  the  foregoing,  but  the  views  above  expressed  are  believed  to  be 
the  better  and  are  in  accord  with  those  heretofore  entertained  by  this 
court. 

As  the  validity  of  the  bank's  mortgage  must  be  judged  as  of  the 
date  of  its  execution,  and  as  under  the  Ohio  law  it  was  neither  prefer- 
ential nor  fraudulent,  and  therefore  not  within  the  disabilities  of  sec- 
tion 60a,  It  must  be  sustained,  excepting  as  to  the  stock  of  goods  die- 
signed  for  consumption  in  the  hotel  and  saloon. 

The  District  Court  is  affirmed. 


CENTURY  THROWING  CO.  ▼.  MULLER  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    June  10,  1012.) 

No.  17  (1,685). 

L  Cabriebs  (8  68») — ^Bill  of  Lading — ^Bankbb's  Title— Advanoim  to  Pat 
FOB  Goods — Delivery  on  Trust  Receipt. 

A  bank  which,  under  an  arrangement  made  in  accordance  with  well- 
established  commercial  custom,  furnished  credit  for  the  purchase  of 
goods  for  import  by  acceptance  of  a  draft  at  six  months,  and  took  the 
bills  of  lading  in  its  own  name,  became  the  legal  owner  of  the  goods, 
and  not  merely  a  pledgee,  and  its  title  was  not  divested  by  permitting 
the  company  for  which  the  importation  was  made  to  take  the  goods  on 
signing  a  trust  receipt  binding  it  to  hold  the^  same  or  their  proceeds  for 
the  bank  until  it  paid  the  purchase  price.  In  such  case,  where  the 
transaction  was  in  good  faith,  it  is  not  fraudulent  in  law,  and  the  courts 
will  recognize  and  protect  the  bank's  title  as  against  one  to  whom  the 
company  in  possession  attempted  to  pledge  the  goods. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  {{  179-190;  Dec. 
Dig.  S  68,*] 

2.  Bailment  (J  18*) — ^Lien— New  Jebsbt  Statute— Thbowstbb's  Lien. 

The  throwster's  Uen  giv^  by  8  Comp.  St  N.  J.  1910,  p.  8140,  §  06,  on 
goods  coming  into  their  possession  for  treatment  for  accounts  due  them 

*For  other  cases  see  same  topic  A  |  KuaoaB  in  Dec.  ft  Am.  Digs.  1B07  to  date,  ft  Rep'r  Indozos 
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for  work  done  on  "other  goods  of  such  owner  or  owners/'  mnst  be  limited 
to  actual  ownership,  as  distinguished  from  apparent  ownership  due  to 
possession,  and  a  bailee  cannot  subject  goods  In  his  possession  to  a  lien 
for  work  done  on  other  goods  in  which  the  owner  of  the  bailed  goods  had 
no  interest. 

[Ed.  Note.~For  other  cases,  see  Bailment,  Gent  Dig.  |{  77-79,  81,  84; 
Dec.  Dig.  S  18.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Action  at  law  by  Frederick  MuUer,  William  Schall,  Jr.,  Carl  Mul 
ler,  and  Edmund  Pavenstedt,  partners  trading  as  MuUer,  Schall  & 
Co.,  against  the  Century  Throwing  Company.     Judgrtient  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed 

John  W.  Griggs  (John  W.  Harding,  of  New  York  City,  of  counsel), 
for  plaintiff  in  error. 

Rounds,  Hatch,  Dillingham  &  Debevoise  (Ralph  S.  Rounds,  of  New 
York  City,  of  counsel),  for  defendants  in  error. 

Argued  before  GRAY,  BUFFINGTON,  and  McPHERSON,  Cir- 
cuit  Judges. 

GRAY,  Circuit  Judge.  The  defendants  in  error,  MuUer,  Schall 
&  Co.  (hereinafter  called  the  plaintiffs)  brought  an  action  in  trover 
in  the  court  below  against  the  Century  Throwing  Company,  the  plain- 
.tiff  in  error  (hereinafter  called  the  defendant).  At  the  conclusion  of 
the  evidence,  and  before  the  case  was  submitted  to  the  jury,  both  the 
plaintiffs  and  the  defendant  moved  for  the  direction  of  a  verdict. 
The  learned  judge  of  the  court  below  refused  the  motion  of  the  de- 
fendant and  granted  that  of  the  plaintiffs,  and  from  the  judgment  upon 
the  verdict  so  directed  (which  was  for  damages  amounting  to  $3,516.- 
51)  this  writ  of  error  was  sued  out  by  the  defendant. 

The  action  was  for  the  recovery  of  damages  for  the  detention  of 
888.9  pounds  of  raw  silk,  which  plaintiffs  claim  ^s  their  property 
and  allege  that  the  defendant  had  converted.  The  material  facts  are 
as  follows: 

Vivanti  Bros,  were  purchasers  or  brokers  in  the  purchase  and  sale 
of  raw  silk,  doing  business  in  New  York  City  and  Yokohama,  Japan. 
Neuberger-Phillips  Silk  Company  was  a  New  Jersey  corporation, 
manufacturing  silk  goods  in  Paterson.  The  defendant  company  was 
engaged  in  throwing  raw  silk,  an  operation  which  consisted  of  twist- 
ing, spinning  and  preparing  the  raw  silk  for  manufacture.  This 
operation  was  well  known  in  the  silk  trade,  and  carried  on  by  various 
concerns,  for  manufacturers,  at  a  certain  price  per  pound. 

Wishing  to  purchase  raw  silk  in  Japan,  the  Silk  Company  arranged 
with  Vivanti  Bros.,  in  January,  1910,  for  the  purchase  of  a  quantity 
of  the  same -at  Yokohama,  and  in  February,  1910,  the  Silk  Company 
were  notified  by  the  said  silk  brokers  that  the  purchase  had  been  ma^e 
as  ordered.  Under  this  arrangement,  the  shipment  was  to  be  made  on 
the  basis  of  a  six  months*  sight  draft  drawn  against  the  silk,  provided 

*For  other  cmm  mo  same  topic  A  ft  huubmsl  in  Deo.  ft  Am.  Digi.  1907  to  dato,  ft  R«p'r  Indezea 


Digitized  by 


Google 


'254  197  FEDERAL  REPORTER 

that  payment  of  the  same  should  be  guaranteed  by  a  banker's  letter 
of  credit.    Such  letter  of  credit,  in  order  to  accomplish  this  importa- 
tion, was  obtained  by  the  Silk  Company  from  the  plaintiffs,  who  were 
bankers  doing  business  in  New  York,  and  was  as  follows : 
"MuUer,  ^hall  &  Co.,  Bankers,  /44-46  WaU  Street 
"No.  6169,  for  £3,000. 

"New  York,  February  9,  1910. 
''Messrs.  Viyantl  Bros.,  Yokohama. 

"Dear  Sirs:  We  hereby  open  a  credit  In  your  favor  for  three  thousand 
pounds  Sterling  for  account  of  the  Neuberger,  PhiHips  Silk  Co.,  Paterson, 
New  Jersey,  to  be  used  by  your  Drafts  on  Direction  der  Dlsconto  GeseUs- 
chaft,  London,  at  4  or  6  months*  sight  for  Invoice  cost  of  Raw  silk  to  New 
York.  And  we  agree  with  yourselves  as  Drawers  and  with  the  Ehidorsers, 
and  bpna  fide  holders  respectively  of  your  drafts,  that  they  will  be  duly  ac- 
cepted on  presentation  in  London  by  Direction  der  Dlsconto  Oesellschaft  on 
receipt  of  due  advice,  provided  they  are  drawn  as  aforesaid  and  accompanied 
by  one  Bill  of  Lading/ insurance  certificate  and  abstract  of  invoice  (Original 
and  Duplicate  draft  to  be  accompanied  by  one  Bill  of  Lading  and  abstract  of 
Invoice  each).  The  other  Bills  of  Lading  are  to  be  sent  direct  to  Messrs. 
Muller,  Schall  &  Co.,  New  York,  one  of  which  with  Consular  Invoice  by  the 
Vessel  carrying  the  goods.  The  Bills  of  Lading  have  to  be  made  out  to  the 
order  of  Muller,  Schall  &  Co.  The  Marine  Insurance  on  the  shipments  here* 
under  is  cared  for  by  the  shippers.  This  Credit  to  be  in  force  In  Yokohama 
till  June  1,  1910.  Please  fill  up  drafts  as  follows:  'Against  Letter  of  Credit' 
No.  6169.    Dated  New  York,  February  9,  1910.' 

"We  are.  Dear  Sirs,  Your  obedient  Servants, 

"Muller,  SchaU  &  Co." 

Upon  obtaining  this^  letter  of  credit,  the  Silk  Company  made  the  • 
following  acknowledgment: 

"New  York,  February  9,  1910. 
"Mess.  Muller,  SchaU  &  Co.,  New  York  City. 

'*Dear  Sirs:  We  beg  to  acknowledge  having  received  from  you  Letter  of 
Credit  No.  6169,  and  we  hereby  confirm  to  you  that  the  Letter  of  obligation 
which  we  signed  for  previous.  Letter  of  Credit  in  favor  of  Messrs.  Vivantl 
Bros.,  Yokohama,  is  also  to  be  considered  in  force  for  and  to  apply  to  the 
above  mentioned  Letter  of  Credit 

"Yours  very  truly.  Neuberger-PhiUips  Silk  Co., 

"By  I.  Neuberger,  Pst** 

Relying  upon  the  plaintiflFs'  guaranty,  as  set  forth  in  this  letter  of 
credit,  Vivanti  Bros.,  on  February  15,  1910,  shipped  the  silk  to  New 
York,  taking  a  bill  of  lading,  deliverable  to  the  order  of  plaintiffs. 
The  duplicate  bills  of  lading,  with  the  consular  invoice,  were  sent 
direct  to  the  plaintiffs  and  in  due  course  received  by  them,  as  was 
also  the  original  bill  of  lading  attached  to  the  draft.  About  March 
11,  1910,  the  goods  themselves  arrived  in  New  York,  and  on  the  same 
day  the  plaintiffs  indorsed  the  bill  of  lading  and  delivered  it  to  Mr. 
Neuberger,  president  of  the  Silk  Company,  receiving  from  him  at 
the  same  time  the  so-called  trust  receipt,  signed  on  behalf  of  his  com- 
pany.   This  trust  receipt  read  as  follows: 

"Received  from  Messrs.  Muller,  Schall  &  Co.  the  merchandise  specified  in 
the  BUI  of  Lading  per  S.  S.  'Inaba  Maru'  to  N.  Y.  via  Seattle. 
F  V 

206/235  30  bales  raw  silk. 

Imported  under  the  terms  of  their  Letter  of  Credit  No.  6169  issued  for  our 
Account^  together  with  Consular  Invoice,  Invoice  and  Insurance  Policy;  and 
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In  oonslderation  thereof,  we  agree  to  bold  the  said  merchandise,  on  storage, 
as  the  property  of  Alessrs.  Muller,  Schall  &  Company,  and  subject  to  their 
order,  with  liberty  to  sell  the  same  for  cash,  and  in  case  of  sale  to  pay  over 
to  them  the  proceeds  as  soon  as  received,  to  be  held  and  applied  by  them 
against  the  acceptances  of  Direction  der  Disconto  Gesellscliaft,  London,  on 
our  account  under  the  terms  of  the  said  Letter  of  Credit  and  to  the  payment . 
of  any  other  liability  or  indebtedness  of  ours  to  Messrs.  Muller,  Schall  & 
Company  or  to  Direction  der  Disconto  Gesellschaft,  London,  the  intention 
being  to  protect  and  preserve  unimpaired  the  title  of  the  said  Muller,  Schall 
&  Company  to  the  said  merchandise  and  the  proceeds  thereof.  It  is  further 
agreed  that  the  undersigned  shall  keep  said  merchandise  insured  against  fire 
at  its  full  value,  loss,  if  any,  payable  to  Messrs.  Muller,  Schall  &  Company, 
and  that  said  Muller,  Schall  &  Company  shall  not  be  chargeable  with  any 
storage,  insurance  premiums  or  other  expenses  incurred  thereon,  and  that 
nothing  in  this  Receipt  contained  shall  impair  or  alter  any  of  the  provisions 
or  obligations  of  the  said  Letter  of  Credit  or  of  our  agreement  accepting  the 
same. 
"New  York,  8/UAO. 

"Neuberger-Phlllips  Co.,  by  J   Neuberger,  Pst** 

The  draft  drawn  on  the  London  bankers  for  the  purchase  price, 
with  bill  of  lading  attached,  payable  six  months  after  sight,  was  pre- 
sented and  accepted  in  London  on  March  8,  1910,  in  accordance  with 
the  stipulations  of  the  letter  of  credit,  thus  becoming  payable  in  Lon- 
don September  8,  1910.  On  March  17,  1910,  the  plaintiffs  made  the 
following  written  statement  to  the  Silk  Company: 

••Muller,  SchaU  &  Co.,  44-46  Wall  Street 
•To  the  Neuberger-Philllps  Silk  Co.,  New  York  City. 

••New  York,  March  17,  1910. 
'•Dear  Sir:    We  have  received  from  Direction  der  Disconto  Gesellschaft, 
the  following  advice  of  maturities  for  yoiir  account 

Under  L/c    Amount    Due  in         Due  in  N.  Y.  Valued  Against 

No.  London 

ei60  6m/B    8,137.11/-Sept  8,  *10    Aug.  27,  '10    30  bales  raw  silk  per  S.  S. 

•Inaha  Maru* 
**YourB  trtdy,  Muller,  Schall  &  Co." 

[1]  When  the  plaintiffs  handed  over  to  the  Silk  Company  the  pos- 
session of  the  silk,  by  indorsing  and  delivering  the  bill  of  lading,  there 
is  no  direct  evidence  that  it  was  for  the  purpose  of  passing  title  to 
the  Silk  Company,  or  waiving  or  abandoning  any  of  their  rights  of 
property,  as  security  for  the  liability  incurred  by  reason  of  their  ac- 
ceptances of  the  purchase  money  drafts,  which  were  to  be  cared  for 
at  maturity  by  the  Silk  Company.  On  the  contrary,  that  there  was 
no  such  purpose  may  legitimately  be  inferred  from  the  facts  as  tes- 
tified to  and  from  the  stipulations  of  the  letter  of  credit,  apart  from 
the  trust  receipt.  The  trust  receipt,  however,  given  by  the  Silk  Com- 
pany expressly  negatives  such  purpose,  by  setting  forth  the  nature 
and  character  of  the  transaction  under  which  the  silk  was  delivered 
by  the  plaintiffs  to  the  Silk  Company,  and  closing  with  the  stipulation 
"that  nothing  in  this  receipt  contained  shall  impair  or  alter  any  of  the 
provisions  or  obligations  of  the  said  letter  of  credit  or  of  our  agree- 
ment accepting  the  same.'* 
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Shortly  after  receiving  the  bill  of  lading  from  the  plaintiffs,  which 
was  necessary  in  order  to  enable  it  to  receive  possession  of  the  goods 
from  the  carrier,  the  Silk  Company  handed  over  a  portion  of  the 
importation  of  30  bales  to  the  defendants,  as  throwsters,  to  be  thrown 
by  them.  It  seems  that  before  the  silk  here  in  question  was  offered  to 
the  defendant  to  be  thrown,  the  defendant  had  had  deposited  with 
it  other  silk  for  the  same  purpose,  which  had  been  already  thrown. 
The  Silk  Company,  desiring  to  get  possession  of  this  silk,  found  that 
the  defendant  was  unwilling  to  deliver  the  same  without  payment  of 
a  claimed  lien  thereon  for  an  indebtedness  which  amounted  to  several 
thousand  dollars.  It  was  then  agreed  that  the  defendants  should  de- 
liver this  thrown  silk  to  the  Silk  Company,  and  should  receive  the 
raw  silk  here  in  question  from  the  Silk  Company,  and  hold  the  same 
as  security,  not  only  for  the  throwing  of  it,  but  for  this  past  indebt- 
edness. 

Shortly  after  the  defendant  got  possession  of  the  silk  in  question, 
the  Silk  Company  was  adjudicated  a  bankrupt,  on  a  petition  filed 
April  12,  1910.  On  April  13,  1910.  a  receiver  of  the  alleged  bank-, 
rupt  was  appointed  and  duly  qualified,  and  on  April  18,  1910,  plain- 
tiffs preferred  their  petition  to  the  District  Court,  in  bankruptcy,  for 
the  Southern  District  of  New  York,  stating  the  fact  of  the  petition 
in  bankruptcy  and  the  appointment  of  a  receiver,  as  also  the  facts  in 
relation  to  the  transaction  between  the  plaintiff  and  the  Silk  Company 
as  to  the  raw  silk  here  in  question,  arid  stating  that  part  of  the  same 
was  in  possession  of  the  receiver  and  the  remainder  in  the  possession 
of  the  defendant  and  other  throwsters;  also  that  plaintiffs  had  de- 
manded of  the  receiver  that  he  deliver  up  to  them  all  of  the  said  30 
bales  of  silk,  or  any  part  thereof  in  his  possession  or  control;  and 
that  the  said  receiver  had  refused  so  to  do. 

In  consideration  of  the  premises  and  the  prayer  of  the  petitioners, 
the  court,  on  the  23d  day  of  April,  1910,  ordered  that  the  receiver 
deliver  to  MuUer,  Schall  &  Co.,  as  their  property,  certain  portions 
then  in  his  possession  of  the  said  30  bales  of  raw  silk,  which  had 
been  delivered  by  said  MuUer,  Schall  &  Co.  to  the  alleged  bankrupt, 
as  bailee,  on  or  about  March  11,  1910;  "without  prejudice,  however, 
to  any  rights  which  the  alleged  bankrupt  or  its  receiver  may  have 
against  Muller,  Schall  &  Co.  for  any  charges  which  either  the  alleged 
bankrupt  or  its  receiver  has  incurred  or  paid,  or  shall  be  compelled 
to  pay,  for  throwing,  dyeing,  or  otherwise  increasing  the  value  of  any 
part  of  said  silk  after  it  came  into  the  possession  of  the  alleged  bank- 
rupt on  March  11,  1910,  or  to  the  claim  of  Muller,  Schall  &  Co.  that 
they  are  under  no  obligation  whatsoever  to  the  alleged  bankrupt,  or 
its  receiver,  because  of  any  such  charges.  *  *  *  The  question 
of  such  liens  to  be  determined  in  this  court,  to  the  summary  jurisdic- 
tion of  which  for  that  purpose  the  said  Muller,  Schall  &  Co.  shall  be 
deemed  to  consent  by  the  acceptance  of  the  silk  included  in  this  or- 
der." The  receiver  w^as  further  authorized  by  the  said  order  of  the 
court  to  "consent  to  the  delivery  to  Muller,  Schall  &  Co.,"  by  certain 
named  parties,  "of  the  silk  in  their  possession  belonging  to  Muller, 
Schall  &  Co.,"  including  the  888  pounds  in  the  possession  of  the 
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Century  Throwing  Company,  "without  prejudice  to  the  rights  of 
cither  the  receiver  or  Muller,  Schall  &  Co.  in  regard  to  any  charges 
for  work  done  on  said  silk."  The  receiver  thereupon  informed  the 
defendant,  in  writing,  of  the  said  order  of  the  court,  stating  that  it 
was  determined  thereby  that  the  said  888  pounds  of  silk  delivered 
to  the  defendant  by  the  Silk  Company,  in  March,  1910,  was  at  the 
time  of  said  delivery,  and  had  always  continued  to  be,  the  property 
of  Muller,  Schall  &  Co.  (the  plaintiffs),  and  not  of  the  Silk  Company, 
and  that  he,  the  receiver,  "had  been  directed  by  order  of  said  court 
to  notify  you,  as  I  hereby  do,  that  I  consent  to  the  delivery  by  you 
to  that  firm  of  the  said  silk."  Demand  was  afterwards  made  upon  the 
defendant  by  the  plaintiffs  for  the  delivery  of  said  silk,  and  upon 
refusal  thereof  this  action  of  trover  was  brought  in  the  court  below. 

As  already  stated,  before  the  case  was  submitted  to  the  jury  and 
after  motions  on  both  sides  for  the  direction  of  a  verdict  had  been 
made  and  argued,  the  court  granted  that  of  the  plaintiffs,  and  from 
the  judgment  on  the  verdict  so  directed  this  writ  of  error  was  sued 
out  by  the  defendant. 

It  is  contended  by  the  defendant  that  the  ordinary  rule  that,  where 
both  parties  request  a  direction  for  a  verdict  in  its  favor,  the  facts 
are  thereby  submitted  to  the  court,  whose  findings  in  that  respect  are 
not  subject  to  review,  does  not  apply  to  the  present  case,  for  the  fol- 
lowing reasons :  First,  because,  in  resisting  the  motion  for  a  directed 
verdict  for  plaintiffs,  defendant's  counsel  argued  that  there  were  dis- 
puted questions  of  fact  that  should  properly  be  decided  by  a  jury. 
The  record,  however,  does  not  disclose  that  this  was  the  case.  Sec- 
ond, that  after  the  judge  had  determined  to  grant  the  plaintiffs'  mo- 
tion, defendant's  counsel  asked  for  a  direction  in  its  favor,  on  the 
ground  that  the  evidence  showed  conclusively  that  plaintiffs'  conduct 
was  fraudulent  and  an  estoppel  as  a  question  of  law,  without  regard 
to  the  question  whether  plaintiffs  actually  intended  to  defraud. 

We  do  not  think  the  grounds  stated  are  sufficient  to  take  the  case 
out  of  the  rule  as  laid  down  in  Beuttell  v.  Magone,  157  U.  S.  154, 
15  Sup.  Ct.  566,  39  L.  Ed.  654.  At  the  conclusion  of  the  evidence, 
as  shown  by  the  record,  plaintiffs  made  a  motion  for  a  directed  ver- 
dict in  their  favor.  Immediately  thereafter,  defendant  moved  for 
such  a  verdict  in  its  favor.  After  argument,  pro  and  con,  on  the 
plaintiffs'  motion,  the  court  decided  to  grant  the  same.  Thereupon 
the  defendant  asked  leave  to  renew  its  motion.  The  court  said  that, 
having  disposed  of  the  first  motion,  it  saw  no  use  of  hearing  argu- 
ment on  the  other.  It  finally,  however,  allowed  the  defendant's  coun- 
sel to  renew  his  motion  for  a  direction  of  a  verdict. in  its  favor,  and 
argue  the  same,  which  was  done.  Counsel  thereupon  argued  that  a 
verdict  should  be  directed  for  the  defendant  on  the  following  grounds : 
First,  that  the  agreement  by  which  the  silk  in  question  was  delivered 
to  the  Silk  Company  was  a  chattel  mortgage,  and  as  such  had  not 
been  recorded  in  compliance  with  either  the  laws  of  New  York  or 
New  Jersey;  second,  that  the  evidence  conclusively  showed  such 
fraud  and  secret  understanding  on  the  part  of  the  plaintiffs  as  to 
197  F.— 17 
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make  the  vitist  receipt  void  as  to  creditors,  and  an  estoppel;  ^and 
third,  on  the  ground  that,  by  the  facts  in  evidence,  the  plaintiffs  were 
estopped.  After  this  contention  on  the  part  of  the  defendant,  the 
court  refused  to  direct  a  verdict  for  the  defendant,  and  directed  the 
verdict  in  favor  of  the  plaintiffs,  above  referred  to.  The  record  does 
not  disclose  that  any  contention  was  made  by  the  defendant  that  the 
case  should  be  submitted  to  the  jury  upon  the  evidence.  On  the  con- 
trary, the  contention  of  defendant's  counsel  was  for  a  direction  of 
a  verdict  in  its  favor,  on  the  grounds  above  stated.  We  think,  there- 
fore, that  all  questions  of  fact  and  all  matters  of  inference  were  con- 
clusively decided  against  the  defendant  by  the  directed  verdict.  The 
application,  however,  of  this  rule  is  not  necessary  to  the  decision  of 
this  case. 

A  strong  'prima  facie  case,  establishing  the  plaintiifs'  title  to  the 
goods  in  question,  was  madle  by  the  documents  above  referred  to  and 
by  the  history  of  the  transaction  between  the  plaintiffs  and  the  Silk 
Company,  as  disclosed  by  the  evidence.  From  this  evidence,  it  ap- 
pears that  the  financing  of  such  importations  has  for  years  constituted 
a  regular  part  of  the  plaintiffs'  business,  and  that  this  transaction  was 
begun  and  carried  through  in  the  regular  form.  The  papers  used 
were  filled  up  printed  blanks,  thereby  showing  the  customary  character 
of  the  transactions  embodied  therein,  and  that  the  method  of  pro- 
cedure was  the  usual  and  customary  one.  There  were  no  special 
agreements  between  the  parties,  and  no  arrangements  or  understand- 
ings of  any  kind,  except  those  embodied  in  the  papers  mentioned. 
The  plaintiffs  were  conducting  a  conservative  foreign  banking  transac- 
tion in  the  usual  and  customary  way,  their  compensation  being  a  small 
commission  of  about  1%  per  cent.,  and  amounting  to  less  than  $200 
for  a  transaction  extending  over  six  months  and  for  a  liability  of 
about  $16,000,  the  smallness  of  the  commission  being  due  to  the  reli- 
ance placed  upon  the  security  afforded  by  title  to  the  goods  until  this 
liability  had  been  discharged. 

The  customary  character  of  the  transaction  is  attested,  not  only  by 
the  record  before  us,  but  by  the  judicial  notice  elicited  in  many  mod- 
em cases  more  or  less  similar  to  the  present  one.  We  can  readily 
understand  how  the  business  of  foreign  importation  by  merchants, 
and  especially  by  manufacturers,  is  facilitated  and  enlarged  by  mak- 
ing available  to  those  of  small  means  the  credit  of  banking  capital. 
The  business  of  importation  is  thus  extended,  by  not  being  confined 
to  those  concerns  having  large  capital  and  established  foreign  credit. 

The  exigencies  of  trade  and  commerce  have  caused  many  excep- 
tions to  be  made  to  the  rigid  rule  founded  on  the  policy  underlying 
the  statute  of  frauds,  by  which  the  divorce  of  title  from  possession 
is  declared  either  evidence  of  fraud  or  to  be  fraudulent  per  se.  Ac- 
cordingly, courts  consistently  recognize  and  protect  the  title  of  the 
real  owner  of  goods  placed  by  him  in  the  hands  of  a  bailee  for  a 
legitimate  purpose,  and  will  protect  it,  even  where  such  bailee  is 
clothed  with  all  the  indicia  of  ownership  that  physical  possession  can 
give,  and  undertakes,  in  violation  of  his  contract,  to  dispose  of  the 
goods  to  an  innocent  purchaser.    Cases  of  conditional  sale  and  other 
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bailments,  where  title  has  never  passed  from  the  real  owner  and  where 
the  possession  of  the  bailee  is  not  inconsistent  with  the  real  contract 
between  the  parties,  are  familiar  illustrations  of  the  law  in  this  regard. 
In  the  present  case,  there  can  be  no  doubt  that  the  title  to  the  goods 
in  question  passed  from  the  original  vendors  to  the  plaintiffs  for  a 
well  recognized  and  lawful  purpose,  viz.,  to  secure  the  plaintiffs  by 
the  acquirement  and  retention  of  saidi  title  against  failure  on  the  part 
of  the  Silk  Company  to  make  good  the'acceptance  by  the  plaintiffs  of 
the  purchase  money  draft  at  its  maturity.  Nor  can  it  be  seriously 
questioned  that  the  plaintiffs  could  legally  deliver  possession  of  these 
goods  to  the  manufacturer,  for  whose  benefit  the  purchase  had  been 
made  in  Japan,  without  parting  with  the.  title  to  the  same,  and  measur- 
ably retain  the  security  intended  to  be  given  the  plaintiff^  by  virtue 
of  the  original  undertaking,  provided  always  that  the  possession  be 
consistent  with  the  agreement  between  the  parties  for  that  purpose. 
The  law  has  long  been  settled  that  such  title  and  ownership  will  be 
recognized,  so  far  as  they  are  necessary  to  the  security  they  were  in- 
tendied  to  give  for  the  payment  of  the  purchase  money  of  the  goods 
bailed,  and  this,  although  a  dishonest  bailee  is  thereby  enabled,  by 
violating  his  contract  of  bailment,  to  avail  himself  of  such  possession 
to  represent  the  property  as  his  own,  and  thus  practice  a  fraud  on 
third  persons  with  whom  he  deals  in  respect  thereto.  But  such  cases 
are  an  exception  to  the  ancient  rule  founded  on  the  policy  of  the  stat- 
ute of  frauds,  touching  the  divorce  of  actual  title  and  possession,  the 
doctrine  being,  as  held  in  New  Jersey,  that  possession  in  one  person, 
which  is  consistent  with  an  agreement  between  the  parties  is  not  in- 
consistent with  the  actual  title  in  another,  which  will  be  supported  for 
the  purposes  stated  in  the  contract.  As  said  by  the  Supreme  Q)urt 
of  New  Jersey  in  Cole  v.  Berry,  42  N.  J.  Law,  308,  314  (36  Am.  Rep. 
511),  in  speaking  of  a  conditional  sale: 

•*Where  the  vendee  la  In  possession  nnder  a  conditional  contract  of  sale, 
he  has  no  property  to  convey  to  a  purchaser,  and  the  vendor's  title  never 
having  been  divested,  he  may  reclaim  the  property  if  the  condition  be  not 
performed,  even  as  against  a  purchaser  for  value  in  good  faith." 

Many  cases  are  cited  by  the  courts  in  New  Jersey  and  other  states, 
in  support  of  this  doctrine,  and  in  conclusion  the  court  says: 

"Possession  is  evidence  of  title,  but  is  not  title,  and  in  this  state"  (New 
Jersey)  "possession  by  a  party,  not  in  accordance  with  the  actual  state  of 
the  title,  is  not  per  se  fraudulent" 

There  is  no  doubt  at  all  that  the  understanding  of  the  parties,  as 
evidenced  by  what  they  did,  the  documents  passing  between  them,  the 
evident  purpose  of  the  transaction,  and  the  well  understood  com- 
mercial custom  above  referred  to,  was  that  the  title  to  the  goods  in 
question  should  pass  from  the  vendor  directly  to  the  plaintiffs,  and 
should  there  remain  for  his  protection  until  the  payment  had  been 
made  for  the  invoices  by  the  Silk  Company.  That  this  is  the  law  of 
the  contract  we  ai'e  here  considering,  is  well  stated  by  the  Court  of 
Appeals  of  the  great  commercial  state  of  New  York  in  the  leading 
case  of  Moors  v.  Kidder  et  al.,  106  N.  Y.  32,  40,  12  N.  E.  818.    Re- 
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ferring  t6  the  earlier  case  of  Farmers'  &  Mechanics'  Nat.  Bank  v. 
Logan,  74  N.  Y,  568,  the  court  says : 

"The  doctrine  stated  was,  in  substance,  that  where  a  commercial  corres- 
pondent, however  set  in  motion  by  a  principal  for  whom  he  acts,  advances 
his  own  money  or  credit  for  the  purchase  of  property  and  takes  the  bill  of 
lading  in  his  own  name,  looking  to  such  proper^  as  the  reliable  and  safe 
means  of  reimbursement  up  to  the  moment  when  the  original  principal  shall 
pay  the  purchase  price,  he  becomes  the  owner  of  the  property  instead  of  its 
pledgee,  and  his  relation  to  the  original  mover  In  the  transaction  is  that  of 
an  owner  under  a  contract  to  sell  and  deliver  when  the  purchase  price  iM 
paid.  The  authorities  which  sustain  and  the  reasons  which  justify  the  doc- 
trine need  not  be  repeated,  and  it  is  required  only  that  we  determine  wheth- 
er it  applies  to  and  settles  the  case  in  hand." 

In  the  case  before  us,  the  Silk  Company,  upon  the  procuring  of 
the  letter  of  credit  authorizing  Vivanti  Bros,  to  draw  upon  the  plain- 
tiffs' correspondent  in  London,  made  an  acknowledgment  to  the  plain- 
tiffs of  the  same  and  confirmed  the  terms  of  the  letters  of  obligation, 
signed  upcfti  receiving  a  similar  letter  of  credit  in  a  former  transac- 
tion. Some  of  the  terms  in  this  letter  of  obligation  are  much  relied 
upon  by  the  defendants.  It  speaks  of  "giving  security,"  if  required, 
for  due  fulfillment  of  the  conditions  of  the  undertaking  and  to  pay, 
12  days  before  maturity,  the  amount  of  acceptances  in  sterling  bill,  etc. 
They  also  say: 

"And  we  hereby  give  you  a  specific  claim  and  lien  on  all  goods  and  the 
proceeds  thereof,  for  which  Direction  der  Disconto  Gesellschaft  may  come 
under  engagements  under  said  credit" 

This  letter,  however,  was  given  at  the  very  inception  of  the  trans- 
action, was  a  document  of  which  the  defendant  had  no  knowledge, 
was  long  prior  to  the  purchase  of  the  goods  and  the  acquirement  of 
title  by  the  plaintiffs  under  the  stipulations  of  the  letter  of  credit,  and 
could  in  no  way  control  or  prescribe  the  manner  in  which  plaintiffs 
dietermined  to  secure  themselves  in  accordance  with  the  general  bank- 
ing custom  when  they  delivered  the  goods  upon  the  contract  of  bail- 
ment described  in  the  trust  receipt.  In  the  leading  case  of  Moors  v. 
Kidder  to  which  we  have  above  referred,  Swain,  on  whose  account 
the  shellac  was  bought  in  Calcutta,  agreed  to  provide  funds  in  London 
to  meet  such  bills  as  should  be  drawn,  at  their  maturity,  and  that  "all 
property  which  shall  be  purchased  by  means  of  the  within  credit 
*  *  *  together  with  the  bills  of  lading  for  the  same,  are  hereby 
pledged  and  hypothecated  to  Messrs.  Baring  Bros.  &  Co."  (being  the 
principals  for  whom  Kidder,  Peabody  &  Co.  were  the  agents)  "as 
collateral  security  for  the  payment,  as  above  promised."  Upon  the 
words  "pledged  and  hypothecated"  and  "collateral  security,"  the  same 
argument  was  made  as  is  made  here,  that  the  general  property  was 
conveyed  to  the  person  on  whose  account  the  purchase  was  made, 
the  plaintiffs  retaining  only  such  security  as  could  be  given  by  the 
words  "specific  claim  and  lien"  in  the  letter  of  obligation.  Such  secur- 
ity, of  course,  would  not  amount  to  a  common  law  pledge,  as  the 
so-called  lign  would  be  unaccompanied  by  possession.  The  court, 
however,  disposed  of  this  contention  by  referring  to  the  Logan  Case, 
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supra,  Where  the  wheat  was  described  as  "pledged"  to  the  plaintiff. 
The  court  then  used  this  language: 

*'Here.  then,  we  have  a  case  where  no  title  was  attempted  to  be  given  to 
Swain,  where  It  was  given  to  the  Barings  by  the  biU  of  lading  to  them,  where 
they  paid  for  the  property  by  their  own  credit  and  money,  where  it  was  the 
very  pith  of  the  adventure  that  the  shellac  should  furnish  the  means  of  meet- 
ing the  price,  where  the  invoice  was  to  be  made  to  their  order,  where  the 
possession  was  to  be  theirs,  where  they  were  to  have  the  right  of  disposal 
at  discretion,  and  Swain  was  to  have  no  control  until  payment  of  the  draft. 
In  such  a  case  he  could  not  be  general  owner,  and  an  inference  to  that  effect 
from  an  inapt  expression  cannot  be  indulged."  ' 

Swain  had  received  the  bill  of  lading  and  invoice  from  the  Bar- 
ings, signing  a  receipt  therefor  explicitly  specifying  that  they  had  been 
indorsed  in  blank  to  enable  Swain  to  make  entry  and  to  warehouse  the 
goods  as  agreed  (i.  e.,  to  keep  them  in  storage  as  the  property  of  the 
Barings).  Swain,  *however,  entered  the  goods  in  the  name  of  his 
broker  and  then  pledged  them  to  the  plaintiff  as  security  for  a  loan, 
the  pledgee  trusting  to  the  representations  of  Swain  and  the  ware- 
house receipt  which  he  obtained.  Notwithstanding  that  the  plaintiff 
was  an  innocent  party  and  that  Swain  had  been  enabled  by  the  dotu- 
ments  in  question  to  deceive  him  as  to  his  ownership  of  the  goods,  the 
court  affirmed  the  judgment  below,  saying  that  no  verdict  in  favor  of 
the  plaintiff  would  have  been  justified. 

Where  the  real  nature  of  the  transaction  upon  which  the  banker's 
credit  is  advanced  for  the  purchase  of  goods  on  another's  account  is 
apparent,  courts  will  sustain  the  title  and  property  of  the  banker  as 
security  for  his  advances,  even  where  the  goods  have  been  allowed  to 
go  into  the  possession  of  the  one  upon  whose  account  they  were  pur- 
chased, though  no  trust  receipt,  as  in  thi^  case,  or  other  document, 
specifically  stated  the  agreement  upon  which  they  were  so  delivered. 
Such  a  case  was  tliat  of  Farmers'  Bank  v.  Logan,  supra,  where  there 
was  no  trust  receipt  or  no  letter  of  credit  or  letter  of  obligation,  but 
upon  the  advances  made  by  the  bank  and  the  nature  of  the  transac- 
tion the  court  sustained  the  bank's  title.  So  also  in  Merchants'  Bank 
V.  McGraw,  76  Fed.  930,  22  C.  C.  A.  622,  there  was  no  trust  receipt. 
Plaintiff  guaranteed  a  purchaser's  draft  for  payment  of  certain  goods, 
under  agreement  that  it  should  have  the  goods'  bill  of  lading  and 
invoice  as  security.  The  goods  were  to  be  paid  for  before  delivery, 
but  they  were  placed  in  a  depot  and  the  bill  of  lading  was  issued  in 
the  purchaser's  name.  After  the  bill  of  lading  issued  and  before  pay- 
ment of  the  draft,  the  goods  were  levied  on  under  execution  against 
the  purchaser.  It  was  held  that  the  effect  of  the  bill  of  lading,  as 
prima  facie  evidence  of  title  in  the  purchaser,  was  overcome  by  the 
facts  which  proved  the  intention  that  title  should!  be  in  the  guarantor, 
the  Court  of  Appeals  for  the  Ninth  Circuit  saying : 

"Common  bonesty  demands  that  agreements  of  this  character  made  In  good 
faith  should  be  protected  by  the  courts." 

In  the  New  Haven  Wire  Co.  Cases,  57  Conn.  352,  18  All.  266,  5 
L.  R.  A.  300,  there  was  an  agreement  for  a  conditional  sale,  which 
in  the  absence  of  fraud  was  held  valid  by  the  Supreme  Court  of  Er- 
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rors  of  Connecticut,  as  well  against  third  persons  as  against  the  par- 
ties ;  and  this,  although  the  delivery  was  accompanied  by  permission 
to  sell  the  property  as  that  of  the  original  vendor,  and  hold  the  pro- 
ceeds for  him.  To  the  validity  of  such  a  transaction,  said  the  court, 
it  is  only  requisite  that  it  shall  be  one  of  good  faith  and  not  a  cover 
for  a  pledge.    In  the  course  of  its  opinion,  the  court  said : 

^The  decisions  are  so  numerous,  and  by  so  many  courts,  to  the  effect  that 
when  a  commercial  correspondent  advances  money  for  the  purchase  of  prop- 
erty and  takes  possession,  either  actual  or  symbolical,  he  becomes  the  owner 
thereof,  even  when  the  advancement  was  made  and  the  property  was  pur- 
chased at  the  request  and  for  the  ultimate  use  and  profit  of  another,  and 
there  is  an  agreement  to  transfer  title  to  that  other  upon  the  performance 
of  conditions  precedent,  and  ownership  was  taken  solely  for  the  protection  of 
the  advancement,  that  such  may  be  said  to  be  the  established  rule.  *  *  * 
A  contract  of  purchase  and  sale  is  within  legal  protection,  although  the  ven- 
dee takes  title  merely  for  protection  and  agrees  to  resell  upon  the  perform- 
ance of  conditions,  if  the  transaction  assumes  that  form  in  good  faith." 

The  plenary  protection  affordied  by  this  customary  banker's  title, 
where  the  goods  have  been  delivered  to  the  one  on  whose  account  they 
have  been  purchased  under  circumstances  like  those  of  the  present 
case,  has  been  often  sustained  by  courts  of  the  highest  authority,  as 
attested  by  the  numerous  cases  cited  by  the  defendant  in  error.  The 
courts  have  not  attempted  to  define  exactly  what  the  relation  between 
the  credit-lending  banker  and  the  merchant  is,  as  to  the  goods.  In 
the  language  of  the  court  in  Charavay  v.  York  Silk  Co.  (C.  C.)  170 
Fed.  ^19: 

"It  Is  not  necessary  to  find  In  the  nomenclature  of  security  relations  a 
cat^ory  In  which  to  place  this  one.  It  is  governed  by  the  contract  of  the 
parties,  and  the  contract  will  only  be  disturbed  by  courts  for  Illegality." 

[2]  As  the  case  at  bar  was  an  action  of  trover,  and  only  the  right 
to  the  possession  of  the  goods  could  be  determined,  the  defendant 
contends  that  it  had  a  lien  for  its  work  done  on  other  goods  deposited 
by  the  Silk  Company  for  that  purpose  at  the  commencement  of  the 
suit,  and  it  relies  upon  an  act  of  the  Legislature  of  New  Jersey  "in 
relation  to  the  lien  of  manufacturers,  spinners  and  throwsters  of 
cotton,  woolen  and  silk  goods."  3  Comp.  Stats,  of  N.  J.  p.  3140,  § 
66.    Section  1  of  said  act  is  as  follows : 

"That  all  persons  or  corporations  engaged  in  the  business  of  manufactur- 
ing, spinning  or  throwing  cotton,  wool  or  silk  into  yam  or  other'  goods,  shall 
be  entitled  to  a  lien  upon  the  goods  and  property  of  others  that  may  come  In- 
to their  possession  for  the  purpose  of  being  so  manufactured,  spun  or  thrown 
into  yam  or  other  goods,  for  the  amount  of  any  account  that  may  be  due 
them  from  the  owners  of  such  cotton,  wool  or  silk,  by  reason  of  any  work 
and  labor  performed  and  materials  furnished  in  or  about  the  manufacturing, 
spinning  or  throwing  of  the  same  or  other  goods  of  such  owner  or  owners." 

The  defendant  contends  that  the  plaintiflFs'  ownership  was  secret 
and  fraudulent  as  to  defendant,  and  that  the  plaintiffs  are  estopped 
by  their  conduct  from  denying  that  the  Silk  Company  was  owner  of 
the  goods  within  the  act  giving  the  defendant  a  lien.  In  support  of 
this  position,  the  only  documentary  evidence  much  relied  upon  is  cer- 
tain words  in  the  trust  receipt  itself,  in  which  the  Silk  Company 
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agree  to  hold  the  merchandise  in  storage  as  the  property  of  plaintiffs 
and  subject  to  their  order,  "with  opportunity  to  sell  the  same  for 
cash  and  in  case  of  sale  to  pay  over  to  them  the  proceeds  as  soon  as 
received,  to  be  held  and  applied  by  them  against  the  acceptances/' 
etc.  It  appears  that  this  trust  receipt  was  written  upon  printed  blanks, 
some  of  which  were  intended  for  manufacturers  and  some  for  mer- 
chants dealing  in  silk  or  silk  goods.  It  is  testified  that  the  clause  in 
question  was  printed  and  intended  to  apply  to  a  merchant  and  not  to 
a  manufacturer. 

However  this  may  be,  we  do  not  find  that  the  authority  to  sell  and 
account  for  the  proceeds  to  the  plaintiffs  weakened  or  in  any  manner 
modified  the  character  of  the  bailment.  A  number  of  cases  are  cited 
by  the  counsel  for  defendant  in  error,  where  conditional  sales  and 
bailments  .have  been  upheld,  in  which  the  conditional  vendee  or  bailee 
had  the  right  to  sell,  not  only  when  it  was  stipulated  that  he  must 
accoimt  for  payment  of  the  goods  sold,  but,  when  he  had  the  right  to 
"sell  goods  in  the  ordinary  course  of  business.'*  The  latter  unre- 
strained right  to  sell  was  upheld  in  the  case  of  Bryant  v.  Swofford 
Bros.,  214  U.  S.  279,  29  Sup.  Ct.  614,  53  h.  Ed.  997.  See,  also,  In 
re  Pierce,  157  Fed.  755,  87  C.  C.  A.  537;  Cole  v.  Mann,  62  N.  Y.  1 ; 
Ford  V.  Williams,  24  N.  Y.  359.  These  and  other  cases  cited  by  coun- 
sel for  defendant  in  error  seem  to  establish  the  proposition  that  the 
authority  to  sell  in  the  usual  course  of  business,  much  less  an  au- 
thority to  sell  and  account  for  the  proceeds  to  the  owner,  does  not 
destroy  the  title  reserved  to  him. 

But  in  the  case  before  us,  the  question  does  not  arise.  The  de- 
fendant here  is  claiming  to  retain  the  goods  by  virtue  of  a  throwster's 
lien,  not  under  the  common  law,  but,  created,  as  he  claims,  by  the 
statute  of  New  Jersey  above  referred  to.  This  is  the  real  defense  in- 
sisted upon.  As  this  is  not  a  common  law  lien,  but  in  derogation  of 
the  common  law,  the  statute  under  which  it  is  claimed  must  be  con- 
strued strictly  by  its  terms.  In  considering  this  statute  of  New  Jersey, 
we  are  not  helped  by  the  citation  of  any  decision  of  the  courts  of 
that  state,  touching  its  application  to  circumstances  like  those  of  the 
present  case.  Manifestly,  however,  the  extension  of  the  lien  created 
by  the  statute  to  "other  goods  of  such  owner  or  owners"  must  be 
restricted  to  actual  ownership,  as  distinguished  from  apparent  own- 
ership due  to  possession.  It  is  not  necessary  to  inquire  what  effect 
the  statute  may  have  upon  a  common  law.  lien,  but  it  would  be  an 
inequitable  and  violent  construction  of  the  statute  to  say  that  it  con- 
ferred upon  such  a  bailee  as  the  Silk  Company  was  in  this  case  the 
right  to  subject  the  plaintiffs'  goods  to  a  lien,  not  only  for  the  services 
performed  upon  them  in  increasing  their  value,  but  also  to  a  lien  for 
like  services  performed  upon  other  goods  deposited  by  the  bailee  in 
which  plaintiffs  had  no  interest.  The  contention  of  the  defendani 
turns,  then,  upon  the  question  which  we  have  been  discussing,  viz., 
did  the  Silk  Company  have  not  only  possession  but  the  general  title 
to  and  ownership  of  the  silk  in  question?  In  view  of  the  discussion 
already  had,  we  think  this  question  must  be  answered  in  the  negative. 
Until  the  title  originally  and  indisputably  acquired  by  the  plaintiffs 
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in  the  goods  purchased  on  the  faith  of  their  letter  of  credit,  and  of 
the  liability  incurred  by  them  under  their  acceptances  had  answered 
the  purpose  of  securing  them  against  the  failure  of  the  Silk  Company 
to  meet  those  acceptances  under  their  contract  in  the  premises,  that 
title  remained  in  them  intact  and  was  not  impaired  by  the  bailment 
to  the  Silk  Company  under  the  stipulations  of  the  trust  receipt.  If 
the  goods  in  question  are  to  be  subjected  to  the  indebtedness  due 
for  work  done  upon  "other  goods  of  such  owner  or  owners,"  they 
could  only  be  so  subjected  in  case  the  Silk  Company  was  the  owner 
not  only  of  the  goods  here  in  question  deposited  with  the  defendant, 
but  also  of  the  "other  goods,"  as  to  which  the  antecedent  indebtedness 
arose.  The  claim  for  a  lien  for  throwing  these  specific  goods  is  not 
here  in  question,  as  tender  was  made  by  the  plaintiffs  for  the  amount 
of  such  claim  and  has  been  allowed  for  by  the  judgment  appealed 
from. 

The  defendant,  however,  urges  that,  even  if  the  documentary  evi- 
dence, consisting  of  the  letter  of  credit,  the  letter  of  obligation,  the 
trust  receipt,  and  such  open  conduct  of  the  parties  in  conformity 
thereto  by  themselves,  might  serve  to  establish  the  title  of  the  plain- 
tiffs, nevertheless  all  the  steps  in  this  transaction,  though  on  their 
face  regular  and  legitimate  for  the  purposes  had  in  view,  were  but  a 
mask  for  a  secret  and  fraudulent  understanding  between  the  plaintiffs 
and  the  Silk  Company,  by  which  it  was  permitted  to  have  such  a 
possession  and  control  that  enabled  it  to  deceive  the  defendant  into 
believing  that  it  was  the  real  owner  of  the  silk  in  question,  and  had 
the  right  to  dispose  of  it  as  such.  For  establishing  the  existence  of 
such  an  understanding,  which  it  contends  was  a  "tacit"  one,  defend- 
ant asserts  that  the  plaintiffs  had  knowledge  that  the  Silk  Company 
was  a  manufacturing  concern  when  defendant  delivered  to  it  the  goods 
in  question  and  took  the  trust  receipt,  and  that  therefore,  although  no 
expression  was  given  to  such  understanding,  either  orally  or  in  writ- 
ing, it  must  have  been  contemplated  that  the  goods  were  to  be  put  in 
the  course  of  manufacture  and  sale.  A  "tacit"  understanding  is  some- 
what elusive  as  a  subject  of  proof.  In  this  case  it  seems  to  us  to 
rest  simply  upon  the  assertion  of  defendant  that  there  must  have 
been  such  an  understanding  as  above  stated.  This  assertion  so 
grounded  cannot  be  accepted  as  a  sufficient  basis  for  evading  seriously 
the  character  of  the  transaction  between  the  plaintiffs  and  the  Silk 
Company.  We  do  not  find  that  the  transfer  of  the  bill  of  lading  by 
the  plaintiffs  to  the  Silk  Company  served  to  clothe  the  Silk  Company 
with  a  title  contradicting  that  explicitly  set  forth  and  stated  in  the 
trust  receipt,  and,  independently  of  that  receipt,  inherent  in  the  char- 
acter of  the  transaction  between  the  parties.  It  is  true,  the  indorse- 
ment of  the  bill  of  lading  -was  a  symbolical  delivery  of  the  goods.  In 
this  case,  however,  it  cannot  amount  to  more  than  the  physical  deliv- 
ery of  the  goods  themselves  would  have  amounted  to.  It  did  not  im- 
port anything  more  than  a  possessory  title,  even  if  it  had  been  ex- 
hibited by  the  Silk  Company  to  the  defendant,  which  the  defendant 
does  not  claim  to  have  been  the  case.  The  only  evidence  relied  upon 
in  this  regard  is  that  of  the  stenographer  of  the  defendant  company. 
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who  testified  that  early  in  March  she  had  a  conversation  with  the 
manager  of  the  Silk  Company,  and  asked  him  when  the  defendant 
could  expect  further  stock  from  the  company,  and  that  upon  going 
to  his  desk  he  replied  that  he  had  30  bales  of  silk  coming  in  and  would 
give  them  10  and  probably  a  few  more.  She  then  asked  him  what 
time  the  siHc  could  be  expected,  and  he  replied  that  they  had  the  in- 
voice and  bill  of  lading  in  New  York  and  would  get  it  in  about  a 
week's  time,  as  it  was  then  on  its  way  across  the  continent. 

As  we  are  of  opinion  that  the  exhibition  of  the  bill  of  lading  by  the 
Silk  Company  to  the  defendant  would  not  have  served  as  a  muniment 
of  more  than  possessory  title,  much  less  can  the  mere  reference  to  a 
bill  of  lading  not  then  delivered  have  that  eflFect.  It  is  hardly  neces- 
sary to  add  that  where,  under  a  contract,  delivery  of  possession  with- 
out transfer  of  title  or  ownership  is  consistent  with  the  honest  and 
legitimate  purpose  of  the  parties  to  the  contract,  and  where  the  real 
owner  is  not  estopped  to  assert  his  title,  by  conduct  fraudulent  or 
otjierwise,  his  title  cannot  be  divested  by  an3rthing  done  by  the  one 
in  possession  in  fraud  of  or  inconsistent  with  such  contract. 

After  a  careful  examination,  we  see  nothing  in  the  evidence  in  this 
case  that  shows  any  conduct  or  act  on  the  part  of  the  plaintiffs  by 
which  they  would  be  estopped  to  assert  their  title  and  ownership  to 
the  goods  in  question,  so  far  as  the  same  would  serve  to  protect  them 
in  respect  to  the  liability  incurred  by  them  for  the  acceptances  made 
in  the  purchase  of  such  goods.  To  hold  otherwise  would  be  to  strike 
down  a  bona  fide  and  honest  transaction  of  great  commercial  benefit 
and  advantage  and  founded  upon  a  well  recognized  custom  by  which 
banking  credit  is  efficiently  mobilized  for  manufacturers  and  importers 
of  small  means. 

It  only  remains  to  say  that  we  find  no  ground  upon  which  we  can 
hold  that  the  transaction  here  in  question  was  tantamount  to  a  mort- 
gage, equitable  or  otherwise. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


UNITED  STATES  v.  SHIPLBT. 
(drcoit  Ck>urt  of  Appeals,  Third  Glrcnlt    Jtine  12,  1912.) 
No.  1  (1,507). 

1.  IlTRBNAL  BBVENUB  (J  38*) — LSGAOT  TaX— AOTION  FOR  RSFUND. 

Act  June  27,  1902,  c.  1160,  {  8,  32  Stat  406  (U.  S.  Comp.  St  Snpp. 
1911,  p.  983),  In  authorizing  and  directing  the  Secretary  of  the  Treasury, 
on  proper  application  to  the  Commissioner  of  Internal  Revenue,  under 
such  rules  and  regulations  as  may  be  prescribed,  to  refund  so  much  of 
any  legacy  tax  as  may  have  been  collected  under  the  war  revenue  act 
of  1898  (Act  June  13,  1898,  c  448,  30  Stat  448  [U.  S.  CJomp.  St  1901,  p. 
2286])  on  contingent  beneficial  Interests  which  shall  not  have  become 
vested  prior  to  July  1,  1902,  does  not  confer  on  the  Secretary  exclusive 
Jurisdiction  to  determine  who  are  entitled  to  Its  benefits;  but  the  duty 
imposed  on  him  is  ministerial,  and  on  his  refusal  of  an  application  made 
thereunder  the  appUcant  may  maintain  an  action  against  the  United 
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States,  under  Tncker  Act  March  3,  1887,  c.  359,  24  Stat.  505  (tJ.  S.  Gomp. 
St  1901,  p.  752),  to  enforce  the  right  to  a  refund  given  him  by  the  act 

[Ed.  Note. — ^For  other  cases,  see  Internal  Revenue,  Gent  Dig.  |§  83,  84 ; 
Dec  Dig.  §  38.*] 

2.  Intxbnal  Revenuib  (§  38*) — ^Lbgaoy  Taxes — ^Rffundmsnt  Statut*. 

Refunding  Act  June  27,  1902,  c.  1160,  i  3,  32  Stat  406  (U.  S.  Ck)mp. 
St  Supp.  1911,  p.  983),  directing  the  refunding  of  legacy  taxes  paid  on 
contingent  Interests  which  did  not  become  vested  prior  to  July  1,  1902, 
is  not  a  part  of  the  general  system  of  internal  revenue  laws,  but  a  dis- 
tinct and  special  enactment  for  the  benefit  of  a  designated  dass  of  per- 
sons ;  and  Rev.  Stat  J  3228  (U.  S.  Gomp.  St  1901,  p.  2089),  limiting  the 
time  for  presentation  of  claims  for  the  recovery  of  internal  revenue  taxes 
erroneously  or  illegally  collected  to  two  years,  has  no  application  to 
claims  for  refund  under  such  act 

[Ed.  Note.— For  other  cases,  see  Internal  Revenue,  Gent  Dig.  M  83, 
84;    Dec.  Dig.  8  38.* 

Internal  revenue  tax  on  legacies,  inheritances,  and  transfers,  see  note 
to  Ward  y.  Sage,  108  G.  G.  A.  417.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Action  by  Walter  Penn  Shipley,  surviving  executor  of  the  estate 
of  Thomas  P.  Cope,  deceased,  against  the  United  States.  Judgment 
for  plaintiff,  and  the  United  States  brings  error.    Affirmed. 

J.  Y.  Brinton,  Asst.  U.  S.  Atty.,  of  Philadelphia,  Pa.,  and  J.  Whit- 
aker  Thompson,  U.  S.  Atty.,  for  the  United  States. 

Edward  W.  Evans,  of  Philadelphia,  Pa.,  and  Walter  Penn  Shipley, 
for  defendant  in  error. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  BRAD- 
FORD, District  Judge. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  decision  pf  the 
United  States  District  Court  for  the  Eastern  District  of  Pennsylvania, 
in  favor  of  the  defendant  in  error,  the  plaintiff  below,  in  a  suit  for 
the  refunding  of  taxes  under  the  provisions  of  section  3,  Act  June  27, 
1902  (32  Stat.  406),  directing  the  Secretary  of  the  Treasury  to  re- 
fund taxes  paid  on  contingent  beneficial  interests  not  vested  prior  to 
July  1,  1902. 

.  The  plaintiff  below  is  the  surviving  executor  of  the  will  of  Thomas 
P.  Cope,  of  Philadelphia,  who  died  October  22,  1900.  By  his  will,  the 
testator  bequeathed  to  his  widow  an  annuity  during  her  life,  together 
with  all  his  real  estate  for  her  life,  and  gave  the  remainder  of  his  es- 
tate to  his  children,  in  equal  shares,  two  of  these  shares  being  given 
in  trust.  The  income  from  the  personal  estate  was  insufficient  to  pay 
the  annuity,  and  a  portion  of  the  principal  was  required  each  year 
for  that  purpose.  Under  the  War  Revenue  Act  of  June  13,  1898, 
imposing  a  tax  upon  legacies,  the  Internal  Revenue  Department,  on 
October  10,  1901,  claimed  and  collected  from  the  plaintiff  a  tax  upon 
the  shares  of  the  testator's  children  in  his  personal  estate,  the  aggre- 
gate value  of  these  shares  being  taken  to  be  the  value  of  the  total 
personal  estate,  less  the  value  of  the  widow's  life  interest.  Section  3 
of  the  act  of  June  27,  1902,  above  referred  to,  providing  for  the  re- 

«For  oUiar  cases  see  same  topic  ft  8  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  datop  ft  Rep*r  Intfezsa 
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funding  of  taxes  paid  on  the  interest  not  vested  prior  to  July  1,  1902, 
is  as  follows : 

"Sec.  8.  That  in  all  cases  wbere  an  executor,  administrator  or  trustee 
stall  have  paid,  or  shall  hereafter  pay  any  tax  upon  any  legacy  or  distribu- 
tive share  of  personal  property  under  the  provisions  of  the  act  approved  June 
thirteenth,  eighteen  hundred  and  ninety-eight,  entitled,  *An  act  to  provide 
ways  and  means  to  meet  war  expenditures,  and  for  other  purposes,'  and 
amendments  thereof,  the  Secretary  of  the  Treasury  be,  and  he  is  hereby  au- 
thorized and  directed  to  refund  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  upon  proper  application  being  made  to  the  Commissioner 
of  Internal  Revenue,  under  such  rules  and  regulations  as  may  be  prescribed, 
so  lAuch  of  said  tax  as  may  have  been  collected  on  contingent  beneficial  in- 
terests which  shall  not  have  become  vested  prior  to  July  first,  nineteen  hun- 
dred and  two.  And  no  tax  shall  hereafter  be  assessed  or  imposed  under  said 
act  approved  June  thirteenth,  eighteen  hundred  and  ninety-eight,  upon  or  in 
respect  of  any  contingent  beneficial  interest  which  shall  not  become  absolute- 
ly vested  in  possession  or  enjoyment  prior  to  said  July  first,  nineteen  hundred 
and  two." 

Under  the  provisions  of  this  section,  the  plaintiff,  on  May  4,  1908, 
presented  a  claim  to  the  Internal  Revenue  Department  for  a  refund 
of  this  tax  paid  on  the  shares  of  the  testator's  children,  but  the  claim 
was  refused,  except  as  to  the  sum  of  $63.23,  assessed  upon  the  capi- 
tal of  the  two  trust  shares,  on  the  ground  that  the  executors  had  no 
authority  under  the  will  for  retaining  the  entire  personal  estate  dur- 
ing the  life  of  the  widow,  to  pay  her  annuity  (the  same  having  been 
so  retained  by  order  of  the  orphans'  court  of  Philadelphia),  but  should 
have  purchased  an  annuity,  and  that  therefore  the  entire  estate,  over 
and  above  the  personal  effects  bequeathed  to  the  widow  and  the  value 
of  her  annuity,  should  have  been  treated  as  divided  among  the  six 
children,  the  shares  of  four  of  them  vesting  absolutely  and  the  shares 
of  two  vesting  as  life  estates. 

Suit  was  accordingly  brought  in  the  court  below  by  the  plairrtiff,  on 
June  26,  1908,  under  the  "Tucker"  Act  (authorizing  such  suits  in  the 
District  Courts  of  the  United  States)  for  the  refund  of  the  taxes  so 
paid  and  alleged  to  fall  within  the  provisions  of  section  3  of  the  Re- 
funding Act,  as  above  recited.  The  demurrer  by  the  government  to 
the  statement  of  claim  was  overruled  by  the  court  below  and  judg- 
ment thereon  entered  in  favor  of  the  plaintiff  for  the  amount  of  tax 
claimed  to  be  refunded.  It  is  not  contended  by  the  counsel  for  the 
government  that  the  taxes  so  collected  were  not  properly  within  the 
classification  of  taxes  required  to  be  refunded  by  the  said  act,  as  be- 
mg  contingent  beneficial  interests  which  did  not  become  vested  prior 
to  July  1,  1902,  and  the  decision  of  the  court  below  was  not  ques- 
tioned upon  its  merits,  but  upon  two  propositions  covered  by  the  as- 
signments of  error : 

(1)  That  section  3  of  the  said  Refunding  Act,  upon  which  plaintiff's 
claim  is  based,  confers  upon  the  Secretary  of  the  Treasury  exclusive 
jurisdiction  to  determine  who  are  entitled  to  its  benefits,  and  that 
such  determination  is  not  reviewable  in  the  court  below  or  in  this 
court. 

(2)  That  any  claim  which  the  plaintiff  may  have  had  against  the 
said  defendant  cannot  now  be  maintained,  for  the  reason  that,  as 
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appears  from  the  plaintiff's  statement  of  claim,  the  same  was  not 
presented  to  the  Commissioner  of  Internal  Revenue  within  two  years 
next  after  the  alleged  cause  of  action  accrued,  as  required  under  the 
provisions  of  Act  June  6,  1872,  c.  315,  17  Stat.  257,  Rev.  St.  §  3228 
(U.  S.  Comp.  St.  1901,  p.  2089).  ; 

[1]  In  support  of  the  first  proposition,  it  is  argued  by  the  counsel 
for  the  government  that  section  3  of  the  Refunding  Act  itself  pro- 
vides for  the  determination  of  all  questions  as  to  the  right  to  claim  a 
refund  under  its  provisions,  and  that  a  discretionary  or  quasi  judi- 
cial function  is  conferred  upon  the  Secretary  of  the  Treasury  oi;  the 
Treasury  Department  in  that  respect.  The  language  of  the  Act  re- 
lied upon  is  as  follows : 

''The  Secretary  of  the  Treasury  be  and  he  Is  hereby  authorized  and  directed 
to  refund  ♦  ♦  •  upon  proper  application  being  made  to  the  Commissioner 
of  Internal  Revenue,  under  such  rules  and  regulations  as  may  be  prescribed, 
so  much  of  said  tax  as  may  have  been  collected  on  contingent  beneficial  inter- 
ests which  shall  not  have  become  vested  prior  to  July  1st,  1902." 

Undoubtedly  this  language  confers  upon  the  Secretary  of  the  Treas- 
ury authority  to  prescribe  such  rules  as  may  be  necessary  and  proper 
to  secure  orderly  procedure  under  the  provisions  of  the  act,  but  we 
cannot  think  that  more  than  this  was  included  in  the  legislative  intent. 
The  language  of  one  or  two  cases  rdied  upon  by  counsel  for  the  gov- 
ernment may  seem  to  support  their  contention.  Nevertheless,  wc 
think  they  may  clearly  be  distinguished  in  principle  from  the  case  at 
bar.  One  of  these  cases— United  States  v.  Black,  128  U.  S.  40,  9  Sup. 
Ct.  12,  32  L.  Ed.  354 — ^was  a  case  where  it  was  held  that  the  court 
below  had  no  right,  by  mandamus,  to  compel  the  Commissioner  of 
Pensions  to  reverse  his  decision  disallowing  an  application  for  an  in- 
crease of  pension  under  certain  statutes  passed  in  regard  to  such  in- 
crease', and  issue  the  pension  applied  for.  The  court  held  that  the 
act  sought  to  be  thus  controlled  was  an  executive  act,  involving  ex- 
ecutive discretion,  and  as  such  not  to  be  controlled  by  the  writ  of 
mandamus.  The  court  goes  on  to  say,  however,  that  if  the  decision 
of  the  Commissioner  is  overruled  by  the  Secretary  of  the  Interjor,  on 
the  ground  that  the  applicant  comes  under  the  meaning  of  the  law 
granting  the  increase,  the  pensioner  is  entitled  to  a  rule  upon  the 
Commissioner  to  show  cause  why  a  writ  of  mandamus  should  not  is- 
sue to  comj^el  him  to  obey  the  decision  of  the  Secretary.  The  inter- 
esting opinion  of  Mr.  Justice  Bradley  in  this  case  is  confined  to  a  dis- 
cussion of  the  principle  upon  which  mandamus  will  issue  to  compel 
the  performance  of  a  merely  ministerial  duty  imposed  by  law,  and 
the  court's  want  of  power  to  interfere  with  the  action  of  an  executive 
officer,  where  he  is  invested  with  discretion  as  to  what  that  action 
should  be,  illustrating  the  distinction  by  stating  that  when  such  an 
officer  refuses  to  act  at  all  in  the  exercise  of  the  discretion  imposed 
on  him  by  law,  mandamus  may  issue  to  compel  him  to  exercise  such 
discretion.  In  the  case  before  us,  the  duty  imposed  upon  the  Secre- 
tary of  the  Treasury  by  the  Refunding  Act  is  a  direct  and  positive 
one  to  refund  all  taxes  collected  on  certain  interests  which  shall  not 
hasre  become  vested  prior  to  a  certain  date.    The  duty  imposed  upon 


Digitized  by 


Google         j 


UNITED   STATES  V.  SHIPLEY  269 

the  Secretary  is  ministerial,  and  not  executive  or  quasi  judicial.  Cer- 
tain persons  who  paid  such  taxes  as  are  designated  in  the  act  were 
vested  with  the  right  to  have  them  refunded  by  the  government.  The 
act  was  an  act  of  grace  and  bounty  on  the  part  of  the  government, 
while  those  entitled  to  it  were  entitled  to  it  by  law,  and  the  Secretary 
of  the  Treasury,  as  custodian  of  the  funds  from  which  such  bounty 
was  to  be  paid,  was  not  empowered  by  any  discretion  vested  in  him 
by  law  to  refuse  the  same,  or  to  diminish  or  impair  its  value. 

Ferry  v.  United  States,  85  Fed.  550,  29  C.  C.  A.  345,  is  another 
case  cited  by  the  plaintiff  in  error.  Suit  in  that  case  was  brought  un- 
der Revised  Statutes,  §  2984  (U.  S.  Comp.  St,  1901,  p.  1958),  author- 
izing the  Secretary  of  the  Treasury,  upon  the  production  of  satis- 
factory proof  to  him  of  the  actual  injury  or  destruction  of  merchan- 
dise while  in  the  custody  of  customs  officers,  etc.,  to  abate  or  refund 
the  amount  of  .duties  paid  or  accrued  thereon.  Judge  Taft,  in  de- 
livering the  opinion  of  the  Circuit  Court  of  Appeals,  said  the  section 
referred  to — 

"gave  the  Secretary  of  ttie  Treasury  authority  to  hear  and  determine  claims 
for  refunds  coming  within  this  section.  *  *  *  In  the  case  at  bar  he  [the 
Seeretaryl  rendered  his  decision  that,  on  the  facts  stated,  the  petitioner  did 
not  bring  his  case  within  the  section,  and  that  therefore  the  petition  filed 
under  the  section  must  be  rejected." 

He  further  says: 

'*It  is  a  well  settled  principle  tn  federal  jurisprudence  that  the  government 
of  the  United  States  has  the  right  to  provide  for  the  summary  collection  of 
its  revenues  and  to  restrict  the  dul7  payer  to  certain  special  tribunals  and 
certain  specific  remedies  for  acts  of  injustice  that  may  be  done  on  behalf 
of  the  government  under  such  a  system." 

Undoubtedly  the  court  was  right  in  this  statement,  for  the  law  had 
expressly  clothed  the  Secretaiy  in  regard  to  any  claim  under  this  act 
with  power  to  hear  and  determine  the  same.  No  such  express  authori- 
ty is  given  to  the  Secretary  of  the  Treasury  or  the  Treasury  Depart- 
ment to  hear  and  determine  the  case  of  an  applicant  under  the  pro- 
visions of  the  Refunding  Act,  and,  as  we  have  already  said,  we  think 
there  is  no  implication  of  such  authority  from  the  mere  right  to  pre- 
scribe regulations  as  to  the  procedure  for  administering  the  act. 
Judge  Taft,  in  the  case  from  which  we  have  just  quoted,  cites  the  de- 
cision of  the  Supreme  Court  in  the  case  of  Nicholl  v.  United  States,  7 
Wall.  122,  19  L.  Ed.  125,  in  which  it  was  held  that,  where  importers 
had  paid  duties  without  protest,  as  required  by  the  customs  laws,  they 
might  not  thereafter  bring  suit  in  a  Court  of  Claims  for  a  recovery 
of  excess  duties.  The  Supreme  Court,  in  referring  to  the  revenue 
customs  laws,  speaks  of  them  as — 

"a  system  under  which  the  prompt  collection  of  the  revenue  and  its  faithful 
application  is  one  of  the  most  vital  duties  of  government." 

The  government  depends  upon  this  prompt  collection  of  its  ordinary 
revenue  to  meet,  not  only  its  current  expenses,  but  to  pay  the  interest 
on  its  debt,  and  it  is  of  the  utmost  importance  that  it  should  be  col- 
lected with  dispatch,  and  that  the  officers  of  the  treasury  should  h» 
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enabled  to  make  a  reliable  estimate  of  means,  in  order  to  meet  such 
liabilities.    For  this  purpose — 

"Congress  has  from  time  to  time  passed  laws  on  the  subject  of  the  revenue, 
which  not  only  provide  for  the  manner  of  Its  collection  but  also  point  out 
a  way  In  which  errors  can  be  corrected.  These  laws  constitute  a  system 
which  Congress  has  provided  for  the  benefit  of  those  persons  who  complain 
of  illegal  assessments  of  taxes  and  illegal  exactions  of  duty." 

It  seems  to  us  manifest  that  the  Refunding  Law  of  1902  is  not 
part  of  this  system,  but  was  enacted  to  meet  the  case  of  a  designated 
class  who  had  paid  taxes  not  intended  to  be  collected  from  them  under 
a  former  law  and  to  whom  Congress  thought  it  fair  and  just  that  such 
taxes  should  be  refunded,  and  directed  the  Secretary  of  the  Treasury 
to  refund  the  same  upon  proper  application  made  in  accordance  with 
such  appropriate  rules  as  he  should  prescribe.  These  taxes  were  to  be 
refunded,  regardless  of  protest,  which  under  the  general  system  for 
revenue  collection  referred  to  by  the  Supreme  Court  in  the  case 
just  cited,  was  necessary  on  every  application  to  the  customs  offi- 
cers for  a  refund.  In  accord  with  the  view  here  taken  is  the  de- 
cision of  the  Court  of  Claims  in  the  case  of  Fidelity  Trust  Co. 
V.  United  States,  45  Ct.  CI.  363  (1910),  in  which  it  was  held  that  the 
decision  of  the  Secretary  of  the  Treasury,  upon  the  question  of  law 
whether  the  interests  involved  were  contingent  interests,  not  vested 
prior  to  July  1,  1902,  was  not  final  and  conclusive,  but  that  the  Court 
of  Claims  had  jurisdiction  of  the  case.  It  was  argued  for  the  govern- 
ment, as  here,  that  the  third  section  of  the  act  of  1902  confers  upon 
the  Secretary  of  .the  Treasury  judicial  functions  in  the  determination 
of  facts  and  the  law  applicable  to  the  same,  and  that  such  determina- 
tion is  not  subject  to  review  by  the  courts.    The  court  said,  however : 

"He  [the  Secretary]  is  only  required  to  Identify,  a  certain  class  of  persons, 
and  when  identified  to  pay  them  the  sum  to  which  under  the  law  they  are 
entitled.  It  may  require  some  knowledge  of  the  law  to  determine  that  fact» 
but  none  the  less  the  ultimate  determination  is  a  fact.  ♦  •  •  In  short, 
the  act  of  June  27,  1902,  is  an  appropriation  to  a  certain  class  of  persons  to 
be  paid  by  the  Secretary  of  the  Treasury  when  identified  by  him.  *  •  * 
This  claim  rests  solely  upon  the  provision  of  the  act  of  June  27,  1902,  and 
we  think  is  clearly  within  the  Jurisdiction  of  this  court  by  the  act  of  March 
3,  1897." 

In  the  case  of  Medbury  v.  United  States,  173  U.  S.  492,  19  Sup. 
Ct.  503,  43  h.  Ed.  779,  the  Supreme  Court  held  that  the  Secretary  of 
the  Interior  was  not  created  a  special  tribunal  with  exclusive  jurisdic- 
tion by.  section  2  of  the  act  of  June  16,  1880,  21  Stat.  287,  c.  244  (U. 
S.  Comp.  St.  1901,  p.  1416).  This  section  provides  for  the  refunding- 
in  the  case  of  homestead  entries  thereafter  canceled,  to  the  entrymen, 
the  fees,  commissions  and  amount  of  purchase  money  paid  upon  the 
same,  "and  in  all  cases  where  parties  have  paid  double  minimum  price 
for  land  which  has  afterwards  been  found  not  to  be  within  the  limits 
of  a  railroad  grant,  the  excess  of  $1.25  per  acre  shall  in  like  manner 
be  repaid  to  the  purchaser  thereof,  or  his  Jieirs  or  assigns,"  by  the 
Secretary  of  the  Interior.  An  application  having  been  made  for  a 
repayment  under  the  portion  of  the  section  just  quoted,  the  application 
was  denied  by  the  Secretary  of  the  Interior.    Suit  was  then  brought  in 
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the  Court  of  Claims,  upon  an  agreed  statement  of  facts.  The  Court 
of  Claims  decided  that  it  had  no  jurisdiction,  on  the  ground  that  the 
decision  of  the  Secretary  was  final  and  conclusive.  On  appeal,  the 
Supreme  Court  reversed  the  decision  and  held  that  the  Court  of 
Claims  had  jurisdiction.  It  said,  speaking  through  Mr.  Justice  Peck- 
ham: 

"If  there  *were  any  disputed  questions  of  fact  before  the  Secretary,  his  de- 
cision in  regard  to  those  matters  would  probably  be  conclusive,  and  would 
not  be  reviewed  in  any  court.  But  where,  as  in  this  case,  there  is  no  disputed 
question  of  fact,  and  the  decision  turns  exclusively  upon  the  proper  construc- 
tion of  the  act  of  Congress,  the  decision  of  the  Secretary  refusing  to  make 
the  payment  is  not  final,  and  the  Court  of  Claims  has  jurisdiction  of  such  a 
case." 

• 

It  is  to  be  observed  that  in  this  case  the  Supreme  Court  was  deal- 
ing with  a  special  act  providing  for  the  payment  of  money  to  a  par- 
ticular and  designated  class  of  persons,  and  in  the  case  before  us  the 
act  of  Congress  with  which  we  are  concerned  is  of  the  same  character. 

By  the  Refunding  Act,  Congress  has  only  created  a  special  obliga- 
tion on  the  part  of  the  United  States.  In  this  respect,  the  act  differs 
essentially  from  those  constituting  the  revenue  system  referred  to  by 
the  Supreme  Court  in  NichoU  v.  United  States,'  supra.  No  provision 
for  the  enforcement  of  that  obligation  is  included  within  its  terms 
and  no  special  remedy  to  be  followed  in  case  of  violation  of  the  obli- 
gation. In  this  respect,  the  language  of  Mr.  Justice  Peckham,  in 
Medbury  v.  United  States,  supra,  is  applicable : 

"In  this  case  it  is  not  a  right  and  a  remedy  created  by  the  same  statute. 
The  statute  creates  the  right  to  have  repayment  under  the  facts  therein  stat- 
ed, but  it  gives  no  remedy  for  a  refusal  on  the  part  of  the  Secretary  to  com- 
ply with  its  provisions.  The  person  has  the  right  under  the  act  to  obtain  a 
warrant  from  the  Secretary  of  the  Interior  for  the  repayment  of  the  excess 
therein  mentioned,  and  for  the  purpose  of  obtaining  it  he  must  malse  his  ap- 
plication and  prove  the  facts  which  the  statute  provides,  and  then  the  Sec- 
retary is  to  draw  his  warrant  on  the  Treasury.  This  constitutes  the  right 
of  the  appellant  Applying  for  the  warrant  is  not  a  remedy.  When  applica- 
tion for  repayment  is  made  there  is  nothing  to  remedy.  He  has  not  beeu 
wronged.  A  right  of  repayment  of  money  theretofore  paid  has  been  given  by 
the  act,  but  it  is  only  under  the  act  that  the  right  exists,  and  that  right  is 
to  have  the  Secretary  in  a  proper  case  issue  his  warrant  in  payment  of  the 
<daim,  and  until  he  refuses  to  do  so,  no  wrong  is  done  and  no  case  for  a 
remedy  is  presented.  After  the  refusal,  the  question  then  arises  as  to  the 
remedy,  and  you  look  in  vain  for  any  in  the  act  itself.  We  cannot  suppose 
that  Congress  intended  in  such  case  to  make  the  decision  of  the  Secretary 
final  when  it  was  made  on  undisputed  facts.  If  not,  then  there  is  a  remedy 
In  the  Court  of  Claims,  for  none  is  given  in  the  act  which  created  the  right 
The  procedure  for  obtaining  the  repayment  as  provided  for  in  the  act  .must 
be  foUowed,  and  when  the  application  \a  erroneously  refused,  the  party 
wronged  has  his  remedy,  but  that  remedy  is  not  furnished  by  the  same  stat- 
ute which  gives  him  the  right" 

[2]  What  we  have  just  said  in  regard  to  the  first  proposition  of 
the  plaintiff  in  error,  we  think  is  largely  determinative  of  the  second 
proposition,  viz.: 

"That  any  claim  which  the  plaintiff  may  have  had  against  the  said  de- 
fendant cannot  now  be  maintained,  for  the  reason  that  as  appears  from  the 
plaintifiTs  statement  of  claim,  the  same  was  not  preseAted  to  the  Commia- 
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sloner  of  Internal  Revenue  within  two  years  next  after  the  alleged  cause  of 
action  accrued,  as  required  under  the  provisions  of  Act  June  6,  1872,  c.  315 
(Rev.  Stat  §  3228)." 

The  Refunding  Act  admittedly  contains,  neither  expressly  nor  by 
implication,  any  limitation  of  time  within  which  application  must  be 
made  to  the  Secretary  of  the  Treasury  or  any  office  of  the  Treasury 
Department.  On  the  theory,  however,  that  the  Ref undng  Act  is  part 
of  the  revenue  system  to  which  reference  has  been  made,  it  is  con- 
tended that  the  period  of  limitation  prescribed  in  section  3228  of  the 
Revised  Statutes  is  enforceable  as  to  applications  made  under  the 
Refunding  Act  in  question.    That  section  reads  as  follows : 

"AH  claims  for  the  refunding  of  any  Internal  tax  alleged  to  have  been  erro- 
neously or  illegally  assessed  or  collected,  or  of  any  penalty  alleged  to  have 
been  collected  without  authority,  or  of  any  sum  alleged  to  have  been  exces- 
sive or  in  any  manner  wrongfully  collected,  must  be  presented  to  the  Com- 
missioner of  Internal  Revenue  within  two  years  next  after  the  cause  of  ac- 
tion accrued." 

This  section  is  part  of  the  revenue  system  above  referred  to,  and  as 
such,  for  the  reasons  stated  above,  can  have  no  application  to  the 
special  Refunding  Act  of  June  27,  1902.  Nor  does  the  general  lan- 
guage of  that  act,  by  which  the  Secretary  of  the  Treasury  is  author- 
ized to  make  the  refund  upon  "proper  application  being  made  to  the 
Commissioner  of  Internal  Revenue,  under  such  rules  and  regulations 
as  may  be  prescribed,"  authorize  the  Secretary  or  the  Revenue  Com- 
missioner to  apply,  by  way  of  regulation,  the  period  of  limitation  pre- 
scribed in  section  3228  of  the  Revised  Statutes.  Nevertheless,  the 
contention  of  the  government  is,  that,  inasmuch  as  the  acting  Com- 
missioner, by  way  of  prescribing  regulations  for  the  making  of  such 
applications  under  the  Refunding  Act,  has  among  other  things  pre- 
scribed as  follows: 

"Such  claims  will  be  considered  and  disposed  of  as  claims  for  refunding 
under  section  3220,  Revised  Statutes,  are  now  disposed  of." 

— ^ndt  only  section  3220,  but  the  collocated  sections  3226, 3227,  and  3228 
form  one  co-ordinate  and  consistent  scheme  of  limitation  for  applica- 
tions and  suits  under  the  internal  revenue  laws,  and  are  therefore  ap- 
plicable in  the  present  case.  It  hardly  needs  argument  to  support  the 
statement  that  if  the  limitation  prescribed  in  section  3228  does  not, 
proprio  vigore,  apply  to  claims  made  under  the  special  Refunding  Act 
of  June  27,  1902,  it  is  entirely  beyond  the  power  of  the  Secretary  of 
the  Treasury  or  the  Commissioner  of  Internal  Revenue  to  prescribe 
such  a  limitation.  To  hold  otherwise  would  bring  us  to  the  absurd 
conclusion  that  the  Secretary,  in  the  guise  of  a  regulation,  could  cur- 
tail or  diminish  the  right  which  Congress,  by  lawful  enactment,  had 
conferred  upon  a  designated  class  of  persons.  If  he  could  by  any 
regulation  have  adopted  the  two  years  period  of  section  3228,  he  could 
likewise  have  prescribed  any  longer  or  shorter  period.  It  follows, 
then,  that  if  the  period  of  limitation  ordained  in  section  3228  applies 
to  this  act,  it  is  because  it  applies  to  any  and  all  acts,  special  or  other- 
wise, by  which  for  any  reason  Congress  directs  money  to  be  refunded 
or  paid  to  a  particular  class  of  persons. 
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We  Have  already  stated  reasons  for  our  conclusion  tKaf  this  Re- 
funding Act  is  quite  independent  "of  the  general  system  of  revenue 
laws,  of  which  tihe  sections  of  the  Revised  Statutes  above  referred 
to  are  a  part.  Section  3228  applies,  as  contended  for  by  the  defendant 
in  error,  only  to  claims  based  on  applications  arising  out  of  errors  or 
illegalities  in  the  assessment  or  collection  of  such  taxes  as  are  provid- 
ed for  and  imposed  under  the  general  system  of  the  revenue  laws,  of 
which  said  section  is  a  part.  But  the  Refunding  Act  is  not  part  of 
the  revenue  system,  but  a  distinct  and  special  enactment  in  no  wise 
concerning  the  levying  or  collecting  of  the  tax,  but  creating  an  obliga- 
tion to  pay  money  to  certain  claimants. 

In  the  case  of  Fidelity  Company  v.  United  States,  supra,  the  Court 
of  Claims  said : 

"It  Is  also  argued  by  the  defendants  tbat  this  snit  has  relation  to  the  rev- 
enue system  of  the  United  States,  and  hence  Is  to  be  governed  by  some  of  the 
principles  which  have  been  established  regarding  the  refunding  of  taxes  un- 
der that  system.  The  several. statutes  relating  to  that  subject  and  numerous 
decisions  under  them,  have  been  cited  to  sustain  that  contention.  As  It  ap- 
pears to  us,  the  remedy  given  by  Congress  in  this  case  has  no  relation  what- 
ever to  the  revenue  system  so  far  as  the  question  of  Jurisdiction  or  method 
of  procedure  is  concerned.  True,  the  money  which  is  directed  to  be  refunded 
was  illegally  collected  under  the  revenue  system,  and  the  Refunding  Act  pro- 
vides that  application  for  the  same  must  be  made  to  the  Commissioner  of 
Internal  Revenue;  but  as  the  tax  was  paid  voluntarUy,  its  legality  or  ille- 
gality does  not  enter  Into  the  case.  Reduced  to  Its  lowest  terms,  the  act 
simply  directs  the  Secretary  of  the  Treasury  to  pay  definite  sums  of  money 
to  certain  persona  therein  described." 

It  is  also  of  interest  to  note  that  the  Attorney  General  in  the  Daley 
Case,  26  Op.  Atty.  Gen.  194,  in  which  the  question  arose  under  the 
very  Refunding  Act  we  are  now  considering,  decided  that  claims  aris- 
ing under*the  act  of  June  27,  1902,  are  not  barred  because  of  the  fail- 
ure of  claimants  to  present  them  for  allowance  within  two  years  from 
the  date  of  payment;  that  the  provisions  of  the  act  of  1902  are  spe- 
cial and  apply  to  a  particular  class  of  obligations  against  the  govern- 
ment, and  being  special  these  claims  are  not  governed  by  the  pro- 
visions of  a  prior  general  statute  (section  32^,  Revised  Statutes). 
This  also  was  the  view  taken  by  the  Circuit  Court  for  the  District  of 
Massachusetts,  in  Thacher  v.  United  States,  149  Fed.  902. 

We  are  compelled  to  the  conclusion  that  the  judgment  below  ^ould 
be  affirmed,  and  it  is  so  ordered. 
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70HANSBN  BROS.  SHOB  CO.  et  al.  ▼.  AIAMS  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  29,  1912.) 

No.  115  (Original). 

L  Bankruptot  (§  446*)  —  Denial  of  Involuwtabt  Pktitiow  —  PfcriTioif  TO 

RSVISE — QXTESTIONS  REVIEW ABLB. 

A  petition  to  revise  an  order  denying  an  Involuntary  petition  in  bank- 
ruptcy presents  only  a  question  of  law  which  must  arls^  on  the  record. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  929;  Dec 
Dig.  I  440.* 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  Fisher  v.  Cushman, 
43  O.  C.  A.  389.] 

2.  Bankbuptot  (I  89*) — "Creditobs" — Who  Abb. 

Where  creditors  petitioning  for  a  revision' of  an  order  densring  an  in- 
voluntary petition  in  bankruptcy  declared  that  a  third  person  was  a 
creditor  of  the  alleged  bankrupt,  and  the' third  person  in  his  verified  an- 
swer to  the  petition  averred  that  he  was  a  creditor  in  a  spSecified  sum 
above  the  value  of  the  security  held  by  him,  and  the  answer  was  not  de- 
nied, and  the  special  master  treated  the  third  person  as  a  creditor,  the 
third  person  was  a  creditor  within  Bankr.  Act  July  1,  1898,  c.  541,  S 
57,  c  b,  30  Stat  560  (U.  S.  Comp.  St  1901,  p.  3448),  and  he  could  plead  to 
a  petition  in  involuntary  bankruptcy^ 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  120-122; 
Dec.  Dig.  i  89.* 

For  other  definitions,  see  Words  and  Phrases,  voL  1,  p»  118;  voL  8, 
p.  7662.1 

3.  Bawkbuptct  (S  59*) — ^"Acr  of  Bankbuptcy.** 

A  solvent  debtor  who  mortgages  his  stock  In  trade  to  secure  a  debt 
and  who  permits  his  secured  creditor  to  obtain  a  preference  through 
legal  proceedings,  does  not  commit  an  act  of  bankruptcy  within  Bankr. 
Act  July  1,  1898,  c.  541,  |  3,  subds,  2,  3,  30  Stat  546  (U.  S.  Comp.  St 
1901,  p.  2423),  making  insolvency  of  the  debtor  at  the  time  of  the  trans- 
fer with  intent  to  prefer  a  creditor  over  others  or  at  the  time  he  per- 
mits a  creditor  to  obtain  a  preference  through  legal  proceedings  essen* 
tial  to  constitute  acts  of  bankruptcy,  and  a  petition  to  revise  an  order  deny- 
ing an  involuntary  petition  in  bankruptcy  based  on  such  acts  is  prop- 
erly denied,  where  it  shows  the  solvency  of  the  alleged  bankrupt  at  the 
time  of  the  mortgage  and  preference. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  81f  82; 
Dec.  Dig.  I  59.* 

For  other  definitions,  see  Words  and  Phrases,  voL  2,  pp.  1713-1727; 
vol.  8,  pp.  7622-7623.] 

4.  Fraudulent  Convbtangbs  (§§  137,  149*)  —  Mobtqaqes  —  Posomsion  bt* 

Mobtgaoob — "Void." 

A  mortgage  of  a  stock  in  trade  executed  by  a  debtor  to  his  creditor 
which  authorizes  the  mortgagor  to  remain  in  possession,  and  sell  the 
stock  in  the  usual  course  of  business,  without  obligating  himself  to  ap- 
ply the  proceeds  to  the  payment  of  the  debt  is  constructively  fraudu- 
lent and  void  as  to  other  creditors,  within  Rev.  St  Mo.  1909,  ff  2880, 
2881,  declaring  that  any  conveyance  in  trust  for  the  use  of  person  mak- 
ing it  or  with  intent  to  defraud  creditors  is  void  as  to  creditors,  but  1b 
the  absence  of  actual  fraud,  the  constructive  fraud  is  purged  by  the 

«For  othtr  casfls  lee  lame  topic  ft  8  mumbsb  In  D«o.  ft  Am.  Digi.  1S07  to  dat^  ft  Rctp'r  IndexM 
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mortgagee  taking  possession  before  the  other  creditors -seize  the  proper- 
ty or  take  any  action  to  enforce  their  rights  to  it. 

[Ed-  Note.— -For  other  cas^s,  see  Fraudulent  Conveyances,  Cent  Dig.  H 
432-^7,  462-463%;    Dec.  Dig.  K  137,  149.* 

For  other  definitions,  see  Words  and  Phrases,  vol,  8,  pp.  7332-7339; 
ToL  8,  p.  7830.] 

6.  GOUBTS  (I  867*) — FRATTDUiaWT  COWVBTANCBS— DECISIONS  OP  StAM  OoUBTS 

— Conclusiveness. 

Where  the  execution  by  a  debtor  of  a  mortgage  is  relied  on  as  an  act 
defrauding  other  creditors,  justifying  an  adjudication  of  bankruptcy  on 
an  involuntary  petition  therefor,  the  decisions  of  the  state  Supreme  Court 
construing  the  statute  defining  fraudulent  conveyances  and  the  acts  nec- 
essary to  purge  constructive  fraud  based  on  such  statutes  are  binding 
on  the  federal  courts  sitting  in  the  state. 

[Ed.  Note—For  other  cases,  see  Courts,  Cent  Dig.  H  958,  959;  Dec. 
Dig.  I  367.» 

Conclusiveness  of  Judgment  between  federal  and  state  courts,  see 
notes  to  Kansas  City,  Ft  S.  &  M.  R.  Co.  v.  Morgan,  21  O.  C.  A.  478; 
Union  Planters'  Bank  v.  City  of  Memphis,  49  O.  C.  A.  468.] 

a  Chattel  Mobtgages  (I  143*)— Stock  in  Trade — Pbopsbtt  Inoluded  in 
Mortgage. 

Taking  possession  by  the  mortgagee  of  after-acquired  chattels  which 
by  the  mortgage  is  pledged  to  secure  the  mortgagee  subjects  such  prop- 
erty, except  as  to  prior  purchasers  and  attaching  creditors,  to  the  ob- 
ligation of  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  i  2^0; 
Dec.  Dig.  I  143.*] 

Hook,  CirciUt  Judge,  dissenting. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Missouri. 

Petition  by  the  Johansen  Bros.  Shoe  Company  and  others  against 
Herman  Alles  and  another  to  revise  an  order  denying  an  involuntary 
petition  to  adjudge  defendant  J.  Brooks  Johnson  a  bankrupt  Dis- 
missed. 

On  October  29,  1910,  Johnson  was  indebted  to  Alles  In  the  sum  of  $1,400 
balance  due  for  a  stock  of  boots  and  shoes  before  then  purchased  by  him 
from  Alles,  and  on  that  day  he  purchased  another  lot  of  boots  and  shoes  for 
$1,100.  As  security  for  the  payment  of  this  indebtedness  aggregating  $2,500 
which  was  evidenced  by  several  promissory  notes,  payable,  respectively,  on 
the  1st  day  of  each  month  thereafter,  beginning  on  November  1,  1910,  John- 
son executed  to  Alles  a  chattel  mortgage  conveying  to  him  his  entire  stock 
in  trade  then  on  hand,  including  the  new  purchase  of  that  day.  The  mort- 
gage contained  this  provision:  "The  said  J.  Brooks  Johnson  shall  have  the 
rig^t  to  sell  from  the  above  stock  in  the  regular  course  of  a  retail  shoe 
business,  and  he  agrees  to  replenish  the  same  by  new  purchases  and  agrees 
to  keep  the  said  stock  at  all  times  up  to  a  value  of  twenty  per  cent  above 
tlie  amount  unpaid  at  such  time  under  this  mortgage,  and  all  stock  so 
bought  and  all  personal  property  acquired  by  the  said  J.  Brooks  Johnson 
and  used  in  said  business  hereafter,  shall  be  included  in  and  subjected  to 
this  mortgage  to  the  same  extent  and  with  like  effect  as  If  now  owned  and 
described  in  this  mortgage." 

The  mortgage  contained  a  provision  authorizing  the  mortgagee  to  take  pos- 
session of  the  property  thereby  conveyed  in  case  of  failure  of  the  mortgagor 
to  pay  any  of  the  notes  as  therein  provided  and  authorized  the  mortgagee  to 
sell  the  property  In  case  of  default  Johnson  having  failed  to  pay  the  notes 
maturing  January  1  and  February  1,  1911,  AUes  demanded  possession  of  the 
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property  mortgagpd  and  upon  Johnson's  refusal  to  surrender  possession,  on 
February  20,  1911,  sued  out  a  writ  of  replevin  In  the  circuit  court  In  the 
dty  of  St.  Louis,  obtained  an  order  of  deliyery  which  was  duly  executed  by 
the  sheriff  of  ther  city  taking  the  same  Into  his  possession  and  delivering  It 
to  Alles. 

Up  to  about  February  20,  1911,  Johnson  carried  on  business  of  a  retail 
dealer,  and  sold  boots  and  shoes  from  the  stock  mortgaged  and  also  from 
time  to  time  purchased  shoes  to  keep  the  stock  up.  On  February  28,  1911, 
certain  creditors,  the  petitioners  herein,  filed  a  petition  In  the  District  Court 
to  secure  an  adjudication  of  bankruptcy  against  Johnson,  who  then  owed 
Alles  $2,110  on  his  mortgage  Indebtedness,  and  owed  other  creditors,  Includ- 
ing the  petitioning  creditors,  about  $750. 

Three  acts  of  bankruptcy  were  alleged  In  the  involuntary  petition:  (1) 
That  on  October  19»  1910,  Johnson  transferred  all  his  property  to  Alles  with 
intent  to  hinder,  delay,  and  defraud  his  creditors ;  (2)  that  on  the  same  day 
Johnson,  being  insolvent,  transferred  a  portion  of  his  property  to  his  cred- 
itor Alles  with  Intent  to  prefer  him  over  his  other  creditors;  and  (3)  that, 
being  Insolvent,  he  suffered  and  permitted  Alles,  one  of  his  creditors,  to  ob- 
tain a  preference  through  legal  proceedings  without  having  vacated  or  dis- 
charged such  preference  within  five  days  before  the  sale  of  the  property 
affected  by  such  preference. 

Johnson  made  no  defense  to  this  petition,  but  Alles  filed  an  answer  alleg- 
ing, in  substance,  that  Johnson  was  Indebted  to  him  In  the  sum  of  $2,091.75 
represented  by  notes  secured  by  the  chattel  mortgage  already  referred  to; 
that  he  was  a  creditor  of  Johnson  in  the  sum  of  about  $400,  being  the  amount 
of  the  Indebtedness  aforesaid,  above  the  value  of  the  security  held  by  him. 
He  denied  that  Johnson  was  Insolvent,  and  denied  that  he  had  committed 
any  of  the  acts  of  banl^ruptcy  charged  against  him.  The  petition  was  then 
referred  to  a  special  master  to  hear  the  evidence  and  report  for  the  In- 
formation of  the  court.  His  report  shows  that  he  heard  the  evidence  and 
certified  a  transcript  of  It  to  the  District  Court,  and  that  on  the  evidence  so 
taken  no  act  of  bankruptcy  had  been  committed.  The  District  Court  ap- 
proved this  report,  and  declined  to  adjudicate  Johnson  a  bankrupt  There- 
upon this  original  petition  to  revise  the  action  of  the  District  Court  was  filed 
in  this  court 

Morris  G.  Levinson,  for  petitioners. 

William  Hilkerbaumer  (McShane  &  Goodwin,  on  the  brief),  for 
respondents. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is 
first  contended  that  Alles  was  not  a  creditor  of  Johnson,  and  had  no 
standing  to  defend  against  his  adjudication. 

[1]  This  petition  to  revise  presents  only  a  question  of  law  for  our 
consideration.    This  must  arise  on  the  record  brought  before  us. 

[2]  Taking  that  record  as  a  whole,  we  think  Alles  must  be  treated 
as  a  creditor.  The  petitioning  creditors  in  their  petition  declared  him 
to  be  a  creditor.  In  his  verified  answer  to  the  petition  he  alleged  that 
he  was  a  creditor  in  the  sum  of  $400  over  and  above  the  value  of  the 
security  held  by  him,  and  this  is  nowhere  denied.  The  special  master 
in  his  report;  after  reciting  the  evidence  of  the  bankrupt  to  the  effect 
that  the  fair  value  of  the  stock  and  fixtures  taken  from  him  in  the 
replevin  suit  was  from  $1,500  to  $1,800,  treated  Alles  as  a  creditor. 
His  status  as  a  creditor  therefore  is  fixed  by  the  record. 

Because  a  secured  creditor  may  prove  a  debt  in  an  amount  in  ex- 
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cess  of  the  value  of  his  securities  (section  57c  and  "h"),  and  because  . 
any  one  who  has  a  demand  or  claim  "provable  in  bankruptcy"  is- a 
creditor  within  the  meaning  of  the  act,  and  because  "any  creditor  may 
appear  and  plead"  to  a  petition  in  involuntary  bankruptcy,  Alles  had 
a  clear  right  to  make  a  defense  against  Johnson's  adjudication. 

[3]  Insolvency  of  the  debtor  (a)  at  the  time  of  the  transfer  with 
the  intent  to  prefer  one  creditor  over  others,  or  (b)  at  the  time  he  suf- 
fered or  permitted  a  creditor  to  obtain  a  preference  through  legal 
proceedings,  etc.,  is  a  necessary  element  or  condition  to  either  the  sec- 
ond or  third  acts  of  bankruptcy  alleged  against  Johnson.  Without 
it  no  adjudication  could  have  been  had  on  them.  Section  3,  subds. 
2  and  3  of  the  Bankruptcy  Act.  The  petition  to  revise,  failing  to 
show  that  Johnson  was  insolvent,  but,  on  the  contrary,  showing  him 
to  have  been  solvent  on  October  25,  1910,  discloses  no  error  on  the 
part  of  the  trial  court  in  not  adjudicating  him  a  bankrupt  on  either 
of  those  grounds. 

[4]  The  only  other  act  of  bankruptcy  charged  is  that  on  October 
29,  1910,  he  conveyed  and  transferred  his  property  to  Herman  Alles 
with  intent  to  hinder,  delay,  and  defraud  his  creditor ;  and  the  chattel 
mortgage  of  that  date  is  the  only  conveyance  or  transfer  relied  upon 
to  sustain  this  charge.  A  prior  mortgage  had  been  given  to  Alles  by 
Johnson  for  the  purchase  price  of  the  first  stock  of  goods  purchased 
by  him.  This  was  in  Mardh,  1910.  But,  as  it  was  superseded  by  the 
mortgage  of  October  29th  of  that  year,  it  ceases  to  be  of  interest  in 
this  case,  except  as  it  bears  on  the  question  of  actual  fraud  herein- 
after discussed,  and  no  further  reference  will  be  made  of  it.  The 
mortgage  in  question  was  duly  acknowledged  by  Johnson  on  the  day 
of  its  date,  October  29,  1910,  and  was  filed  for  record  and  duly  re- 
corded in  the  recorder's  office  of  the  city  of  St.  Louis,  where  the  par- 
ties resided  and  the  property  was  situated,  on  November  1,  1910. 
The  mortgagor  was  then  solvent  and  apart  from  the  legal  effect  of 
the  peculiar  provisions  of  the  mortgage  in  question  the  transaction 
would  not  have  been  with  intent  to  hinder,  delay,  or  defraud  cred- 
itors. 

Because  the  mortgage  authorized  the  mortgagor  to  remain  in  pos- 
session of  the  stock  of  goods  and  sell  the  same  in  the  usual  course 
of  business  without  any  obligation  to  apply  the  proceeds  to  the  pay- 
ment of  the  mortgage  debt,  it  was  a  conveyance  to  the  use  of  the 
mortgagor,  and  was  constructively  fraudulent  and  void  in  law  as  to 
creditors  within  the  meaning  of  the  Missouri  statute  governing  fraud- 
ulent conveyances.  Sections  2880  and  2881,  R.  S.  1909.  These  declare, 
in  substance,  (1)  that  any  conveyance  of  goods  and  chattels  in  trust 
to  the  use  of  the  person  making  the  conveyance;  and  (2)  that  any 
conveyance  of  goods  and  chattels  made  with  intent  to  hinder,  delay, 
or  dtef  raud  creditors  is  void  as  to  creditors  and  purchasers.  That  this 
is  the  meaning  of  those  sections  and  that  a  conveyance  contrary  to 
their  provisions  constitutes  a  constructive  fraud  at  least  is  manifest 
by  reference  to  the  following  Missouri  decisions:  White  v.  Graves, 
68  Mo.  218;  Kuh  v.  Garvin,  125  Mo.  547,  28  S.  W.  847;  Barton 
V.  Sitlington,  128  Mo.  164,  30  S.  W.  514;  Bank  v.  Powers,  134  Mo. 
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432,  35  S.  W.  1132;  Rubber  Mfg.  Co.  v.  Supply  Co.,  149  Mo.  538, 
SaS.  W.  912. 

[5]  It  may  be  admitted  that  this  constructive  fraud  or  fraud  in  law 
is  equivalent  in  many  respects  to  fraud  in  fact  (Knapp  v.  Milwaukee 
Trust  Co.,  216  U.  S.  545,  30  Sup.  Ct.  412,  54  L.  Ed.  610),  and  that, 
if  there  was  nothing  else  in  this  case  except  the  mortgage  of  October 
29,  1910,  which  constitutes  a  transfer  to  the  use  of  the  mortgagor,  an 
adjudication  of  bankruptcy  on  the  ground  that  the  transfer  was  de- 
signed to  hinder,  delay,  or  defraud  creditors  would  have  been  war- 
ranted. These  statutes  relating  to  the  force  and  effect  to  be  given 
to  conveyances  of  property  in  Missouri  must  be  construed  by  us  as 
they  are  construed  by  the  Supreme  Court  of  the  state.  Bryant  v. 
Swofford  Bros.,  214  U.  S.  279,  290,  29  Sup.  Ct.  614,  53  L.  Ed.  997. 
To  the  decisions  of  that  court,  therefore,  we  must  look  for  our  guid- 
ance in  this  case.  They  declare  with  perfect  unanimity,  as  already 
pointed  out,  that  a  conveyance  to  the  use  of  a  mortgagor,  although 
good  as  between  the  parties  themselves,  is  constructively  fraudulent 
as  to  creditors ;  but  they  dieclare  with  equal  unanimity  that,  in  the  ab- 
sence of  actual  fraud,  the  constructive  fraud  implied  from  such  a 
conveyance  is  purged  away  even  as  to  creditors  by  the  mortgagee 
taking  possession  of  the  property  mortgaged  before  the  creditors  seize 
the  property  or  take  any  action  to  enforce  their  rights  to  it.  Greeley 
V.  Reading,  74  Mo.  309;  Dobyns  v.  Meyer,  95  Mo.  132,  8  S.  W.  251, 
6  Am.  St.  Rep.  32;  Petring  v.  Chrisler,  90  Mo.  649,  654,  3  S.  W.  405 ; 
Rubber  Mfg.  Co.  v.  Supply  Co.,  supra ;  Joseph,  Nelke  &  Co.  v.  Bold- 
ridge,  43  Mo.  App.  333,  336 ;  Jackson  v.  Burgess,  143  Mo.  App.  438, 
128  S.  W.  821. 

A  few  quotations  from  the  opinions  in  the  foregoing  cases  will  dis- 
close the  view  of  the  Supreme  Court  on  the  subject.  For  instance, 
in  Dobyns  v.  Meyer  it  is  said : 

'^Notwithstanding  the  agreement  that  the  manufacturing  company  [the 
mortgagor]  might  sell  the  stock  in  trade  In  the  usual  course  of  businessr 
the  deed  of  trust  was  valid  as  between  the  parties  thereto.  No  actual  fraud 
was  intended  by  the  parties,  and  it  would  seem  that,  if  the  objectionable 
parol  agreement  was  abrogated  before  the  rights  of  creditors  attached,  the 
deed  of  trust  ought  to  be  held  valid  from  that  time  on,  even  as  to  creditors. 
An  entirely  new  pledge,  freed  from  such  agreement,  would  )iave  been  valid. 
The  .effect  of  taking  possession  under  the  deed  of  trust  for  the  purposes  there- 
in specified,  with  the  consent  of  the  assignee,  was  to  abrogate  the  previous 
objectionable  parol  agreement" 

In  Petring  v.  Chrisler  it  is  said: 

"Where  the  mortgagee,  in  good  faith,  takes  actual  possession  of  the  good» 
prior  to  the  levy  of  the  attachment,  for  the  purpose  of  securing  the  payment 
of  his  debt,  and  continues  to  hold  the  actual  possession  up  to  the  time  of 
the  levy,  he  will  be  protected,  and  wiU,  in  that  event,  hold  the  goods  a& 
against  the  subsequent  attaching  creditor,  and  that,  under  this  state  of  facts, 
it  is  immaterial  that  the  mortgage  contains  stipulations  which  render  it  void, 
except  as  between  the  parties." 

In  Rubber  Mfg.  Co.  v.  Supply  Co.,  the  court  says  that  the  taking 
by  the  mortgagee  of  possession  before  a  creditor's  seizure  of  goods- 
**would  have  cured  the  invalidity  with  which  those  deeds  of  trust  were 
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tainted  provided  always  the  subsequent  conduct  and  agreements  be- 
tween the  beneficiary  bank,  and  the  grantor  and  trustee  do  not  disclose 
that  these  trust  deeds  and  the  possession  of  the  trustee  were  in  fact 
a  scheme  for  the  use  of  the  grantor,  and  designed  to  hinder,  dielay, 
and  defraud  the  other  creditors  of  the  grantor." 

In  Joseph,  NeUce  &  Co.  v.  Boldridge  the  rule  of  the  Supreme  Court 
of  the  state  was  succinctly  stated  by  the  Court  of  Appeals  as  follows : 

"It  appears  from  tlie  plaintiifs*  evidence  that  possession  was  taken  by  both 
Boldridge  and  Mnldrow  [the  mortgagees]  of  the  goods  conveyed  in  the  in- 
Btmments,  now  challenged  for  fraud,  prior  to  any  levy  of  plaintiffs'  attach- 
ment writ  upon  them  (no  such  levy  being  ever  made),  and  prior  to  the  in- 
stitution of  the  present  suit  in  equity.  These  mortgages,  therefore,  although 
fraudulent  In  law  as  to  creditors,  were,  in  the  absence  of  any  fraud  in  fact, 
purged  of  the  legal  fraud  by  delivery  of  the  goods,  and  validated  even  as 
against  creditors." 

In  Jackson  v.  Burgess  the  same  court  said :  If  a  mortgage  on  per- 
sonal property  contained  permission  to  the  mortgagor  to  remain  in 
possession  and  to  sell  at  retail  without  accounting  to  the  plaintiff  foi 
the  proceeds  the  mortgage  was  fraudulent  as  to  the  attaching  cred- 
itors though  the  debt  itself  was  valid,  but,  "if  before  an  attachment 
was  levied  the  property  was  taken  into  the  actual  possession  of  plain- 
tiff, it  gave  him  a  valid  lien  thereon,  and  he  had  a  right  to  the  posses- 
sion to  the  exclusion  of  the  attachment  creditors." 

These  decisions  would  seem  to  indicate  very  clearly  that  a  mort- 
gagee in  a  mortgage  made  actually  in  ^ood  faith  with  no  intent  to 
hinder,  delay,  or  defraud,  but  in  which  there  was  a  constructive  fraud 
like  that  in  this  case,  may  favor  the  mortgagor  by  permitting  him  to 
go  on  with  his  business  in  the  usual  course,  subject  only  to  the  hazard 
or  risk  of  creditors  or  purchasers  seizing  the  property  or  otherwise 
asserting  their  right  to  it  because  of  the  constructive  fraud,  before 
he,  the  mortgagee,  takes  actual  possession.  In  other  words,  the  deci- 
sions seem  to  confer  upon  the  mortgagee  the  opportunity  of  curing 
or  purging  from  the  mortgage  the  objectionable  provision  and  validat- 
ing the  same  even  as  to  creditors  by  actually  taking  possession  of  the 
property  mortgaged  pursuant  to  a  power  reserved  in  the  mortgage 
enabling  him  to  do  so,  before  any  creditors  assert  their  right  to  it 
by  seizure  or  otherwise.  The  mortgage  in  this  case  being  of  record, 
imparted,  according  to  the  laws  of  the  state  of  Missouri,  notice  to  the 
public,  and,  of  course,  to  the  creditors  of  the  mortgagor,  of  all  of  its 
provisions.  They,  at  any  rate  had  constructive  knowledge  of  the  mort- 
gage and  of  its  provisions,  equally  as  certain  of  being  real  as  the  mort- 
gagee's constructive  fraud  was  certain  of  being  actual.  They  therefore 
knew  that  the  mortgage  was  good  as  between  the  parties,  and  knew 
that  they  might  proceed  against  it  and  fix  a  lien  upon  it  for  their 
claims  superior  to  the  right  of  the  mortgagee  if  they  desired  to  ex- 
ercise the  requisite  diligence  to  do  so.  They  knew  that  they  must  act 
if  at  all  before  the  mortgagee  should  exercise  his  right  to  take  posses- 
sion of  the  property.  Their  failure  to  do  so  indicates  their  confidence 
in  the  honor  and  integrity  of  their  debtor,  and  emphasizes  what  is 
apparent  in  this  case,  the  solvency  of  their  debtor  and  the  actual  good 
faith  of  bis  transaction  with  the  mortgagee.     There  are,  therefore, 
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no  equitable  considerations  which  in  any  manner  incline  us  to  ignore 
the  doctrine  of  the  state  of  Missouri  which  makes  for  the  bendit  of 
the  mortgagor  in  this  case. 

Except  for  the  suggestion  that  the  constructive  fraud  inherent  in 
the  mortgage  itself  constituted  an  act  of  bankruptcy  as  soon  as  the 
mortgage  was  made  and  that  it  persisted  until  the  petitioning  credi- 
tors proceeded  in  this  case,  notwithstanding  the  possession  taken  by 
the  mortgagee,  we  would  not  further  protract  this  opinion.  In  answer 
to  that  suggestion  we  can  only  refer  to  the  doctrine  of  the  Supreme 
Court  of  the  state  of  Missouri  which  in  effect  makes  the  act  of  tak- 
ing possession  cure  or  purge  away  any  constructive  fraud  which  may 
have  persisted  until  the  act  of  taking  possession  occurred.  The  right 
to  take  possession  conferred  by  the  mortgage  itself  and  thus  to  cure 
the  constructive  fraud  seems  to  be  an  antidote  accompanying  the 
poison,  which  if  taken  before  creditors  take  action  affords  an  effective 
remedy. 

[8]  Some  argument  is  made  that  in  as  much  as  the  mortgage  con- 
veyed after-acquired  property  it  was  fraudulent.  This  argument  is 
fully  answered  by  the  cases  of  Keating  v.  Hannenkamp,  100  Mo. 
161,  13  S.  W.  89,  and  New  England  Nat.  Bank  v.  Northwestern  Nat 
Bank,  171  Mo.  307,  71  S.  W.  191,  60  L.  R.  A.  256.  Taking  posses- 
sion  by  the  mortgagee  of  after-acquired  property  which  by  tiie  terms 
of  the  mortgage  was  pledged  to  secure  the  debt  of  the  mortgagee 
effectually  subjects  such  property  except  as  to  prior  purchasers  and 
attaching  creditors  to  the  obligations  of  the  instrument. 

A  critical  consideration  of  the  facts  disclosed  by  the  petition  be- 
fore us  convinces  us  that  no  error  was  committed  in  declining  to 
adjudicate  Johnson  a  bankrupt.  Therefore  the  petition  to  revise  his 
action  in  so  doing  is  dismissed, 

HOOK,  Circuit  Judge,  dissents. 


In  re  IRON  GLAD  MFG.  GO. 

(Glrcnlt  Gourt  of  Appeals,  Second  Glrcult    May  6,  .1912.) 

1^0.  210. 

1.  Tbial  (I  177*) — Gboss- Motions  fob  Dibbokion  of  Yebdict— Effect. 

The  fact  that  each  party  asks  for  a  peremptory  Instruction  to  find  In 
his  favor  does  not  submit  the  issues  of  fact  to  the  court,  so  as  to  de- 
prive either  party  of  the  right  to  ask  other  instructions,  and  to  except 
to  the  refusal  to  give  them,  or  of  the  right  to  have  questions  of  fact  sub- 
mitted to  the  Jury,  where  the  evidence  thereon  is  conflicting,  or  divergent 
Inferences  can  be  drawn  therefrouL 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent  Dig.  |  400;  Dec.  Dig. 
(  177.*] 

2.  Tbial  (^  130*>— DiBEcmow  of  Vebdiot— Poweb  of  Coubt. 

If  tlie  evidence  is  of  such  a  conclusive  character  that  upon  it  as  a 
whole  the  court  would  feel  constrained  to  set  aside  a  verdict,  if  rendered 
in  favor  of  one  party,  it  may  direct  a  verdict  in  favor  of  the  other 

•For  oUitr  cmm  im  taxne  topic  A  |  mvmbbb  In  Doe.  A  Am.  Digi.  1B07  to  dat^  A  Rep'r  Indoxes 
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party,  although  there  be  conflicting  evidence  as  to  details  not  essential 
to  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  t§  832,  333,  33&-341, 
365;   Dec.  Dig.  §  139.*1 

S.  Bankbuptoy  (J  95*) — Involuntary  Pboceedinos — missus  of  Insolvency — 
DiBEcnoN  OF  Verdict. 

On  the  trial  of  the  issue  of  insolvency  in  involuntary  proceedings 
against  a  corporation,  the  court  was  justified  in  directing  a  verdict  of 
insolvency  where,  although  the  books  showed  an  excess  of  assets  over 
liabilities,  the  president  of  the  corporation,  who  was  also  the  sole  stock- 
holder, testified  to  errors  in  the  books  which,  if  corrected,  would  make 
them  show  an  excess  of  liabilities,  and  there  was  no  testimony  to  show 
a  better  financial  condition  than  thus  appeared. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §|  132,  140, 
145 ;   Dec.  Dig.  §  95.*1 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

In  the  matter  of  the  Iron  Clad  Manufacturing  Company,  bankrupt. 
From  an  order  of  adjudication,  the  bankrupt  brings  error.    Affirmed. 

See,  also,  192  Fed.  318,  112  C.  C.  A.  94;  194  Fed.  906. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment 
dated  December  2,  1911,  adjudging  the  Iron  Clad  Manufacturing  Com- 
pany to  be  a  bankrupt.  The  company  demanded  a  jury  trial  of  the 
issues  raised  by  the  petition  in  bankruptcy,  and  the  same  came  duly 
on  for  trial.  The  only  essential  issue  was  that  of  insolvency  as  de- 
fined by  the  Bankrupt  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  '544  [U. 
S.  Comp.  St.  1901,  p.  3418]).  After  several  days'  trial,  both  sides 
rested,  and  after  disposing  of  various  motions  made,  the  trial  judge 
directed  a  verdict  of  insolvency  against  the  corporation. 

J.  A.  Allen,  for  plaintiff  in  error. 
J.  A.  Carver,  for  defendant  in  error. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,  2]* 
We  find  nothing  in  the  various  motions  made  at  the  close  of  the  case 
to  preclude  the  bankrupt  from  asking  that  the  issues  be  sent  to  the 
jury.  The  fact  that  each  party  asks  for  a  peremptory  instruction  to 
fihd  in  his  favor  does  not  submit  the  issues  of  fact  to  the  court,  so  as 
to  deprive  either  party  of  the  right  to  ask  other  instructions,  and  to 
except  to  the  refusal  to  give  them,  or  to  deprive  him  of  the  right  to 
have  questions  of  fact  submitted  to  the  jury,  where  the  evidence  on 
the  issues  joined  is  conflicting,  or  divergent  inferences  can  be  drawn 
therefrom.  Buetell  v.  Magone,  157  U.  S.  154,  15  Sup.  Ct.  566,  39 
L.  Ed.  654.  But  if  the  evidence  is  of  such  a  conclusive  character 
that  upon  it  as  a  whole  the  court  would  feel  constrained  to  set  aside 
a  verdict,  if  one  were  rendered  in  favor  of  one  party,  it  may  direct  a 
verdict  in  favor  of  the  other  party,  although  there  be  conflicting  evi- 
dence as  to  details  not  essential  to  a  conclusion.  Empire  State  Cattle 
Company  v.  Atchison,  Topeka  &  Santa  Fe  Railroad,  210  U.  S.  1,  28 
Sup.  Ct.  607,  52  L.  Ed.  931,  15  Ann.  Cas.  70. 

*For  other  caiM  lee  lame  topic  ft  9  nuisbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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[3]  In  the  case  at  bar  there  was  some  testimony  introduced  by  the 
creditors  as  to  alleged  errors  in  the  books  and  as  to  alleged  excessive 
valuations  of  property.  The  witnesses  who  gave  this  testimony  were 
cross-examined,  and  if  that  were  all  there  was  in  the  case,  it  might 
be  that  the  bankrupt  was  entitled  to  have  it  sent  to  the  jury  to  deter- 
mine as  to  its  evidentiary  weight.  But  there  is  other  testimony  com- 
ing from  the  bankrupt  itself  of  such  a  character  that,  in  our  opinion, 
a  verdict  in  favor  of  the  bankrupt,  had  one  been  rendered,  should  not 
be  allowed  to  stand. 

The  bankrupt's  books  were  produced.  It  is  contended  that  they 
were  incomplete,  and  that,  therefore,  under  Bankrupt  Act,  §  5,  subd. 
"d,"  the  burden  of  proof  of  solvency  rested  on  the  alleged  bankrupt. 
This  point  need  not  be  considered. 

The  books  produced  showed  on  their  face  an  excess  of  assets  over 
liabilities  of  about  $350,000.  The  creditors  called  an  accountant,  who 
testified  to  very  many  instances  of  error  in  the  books,  from  a.  book- 
keeper's standpoint.  They  also  called  a  witness  who,  professing  to 
be  an  expert,  testified  to  many  instances  where  assets  were,  as  he  said, 
greatly  overvalued  on  the  books.  Apparently  this  testimony  is  highly 
persuasive;  but  the  bankrupt  was  entitled  to  have  it  submitted  to  the 
jury  to  pass  upon,  if  it  were  all  there  was  to  impeach  the  accuracy 
of  the  books  and  to  sustain  the  allegation  of  insolvency.  For  the  pur- 
poses of  this  appeal,  therefore,  it  may  be  wholly  disregarded — ^treated, 
as  if  it  had  never  been  introduced  in  the  case.  Without  it,  was  the 
trial  judge  warranted  in  directing  a  verdict  of  insolvency?  We  think 
he  was,  because  of  the  testimony  of  Mrs.  Seaman  as  to  two  errors 
in  the  books.  Upon  the  bankrupt's  own  books  and  her  testimony  in- 
solvency was  clearly  shown. 

Mrs.  Seaman  was  the  president  and  treasurer  of  the  bankrupt,  and 
its  sole  stockholder.  There  are  no  minority  stockholders,  and  she  is 
practically  herself  the  bankrupt.  Her  own  testimony  it  does  not  lie 
.within  her  own  mouth  to  impeach.  She  testified  that  the  bankrupt, 
at  the  time  in  question,  owed  her  $200,000,  and  also  owed  the  Amer- 
ican Steel  Barrel  Company  $300,000.  Of  these  amounts  the  books 
showed  only  an  indebtedness  to  Mrs.  Seaman  of  $15,235.98,  so  that 
there  was  an  excess  of  liabilities  over  those  stated  in  the  books  of 
$474,764.02,  much  more  than  sufficient  to  wipe  out  the  excess  of  assets 
over  liabilities  which  the  books  showed. 

The  substance  and  effect  of  Mrs.  Seaman's  testimony  was  the  cor- 
rection of  errors  in  the  bankrupt's  books  by  the  bankrupt  itself.  The 
result  was  that,  when  both  sides  rested,  the  books  thus  corrected 
showed  an  excess  of  liabilities  over  assets  of  about  $125,000,  with  no 
testimony  to  show  that  its  financial  condition  was  any  better  than  the 
books,  corrected  by  its  own  officer,  indicated.  To  send  the  case  to  the 
jury  under  such  circumstances,  when  a  verdict  of  solvency,  if  ren- 
dered, would  have  to  be  set  aside  as  against  the  evidence,  would  have 
been  an  improper  proceeding.  The  trial  judge  rightly  directed  a  ver- 
dict as  he  did. 

If  any  confirmation  of  the  conclusion  that  the  corporation  was  in- 
solvent were  required,  it  might  be  found  in  the  schedules  in  bank* 
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ruptcy  filed  by  its  attorney  about  a  month  after  the  decision  of  the 
District  Court  now  under  review.  They  show  the  liabilities  to  be  very 
largely  in  excess  of  the  assets.  These  schedules  are  no  part  of  the 
record  brought  here  by  the  writ  of  error,  but  were  submitted  at  the 
argument  by  counsel  for  the  creditors  in  support  of  a  motion  to  dis- 
miss the  appeal  upon  the  ground  that  the  questions  raised  here  had  be- 
come academic,  since,  in  the  event  of  a  reversal  for  any  error  of  prac- 
tice, a  new  trial  5vould  follow,  upon  which  creditors  could  submit  the 
schedules  as  sufficient  proof  of  insolvency.  It  is  not  necessary  to  de- 
cide this  preliminary  motion,  as  we  are  satisfied  that  the  allegation 
that  there  was  error  in  instructing  the  jury  to  find  a  verdict  of  in- 
solvency is  unsound. 
The  decree  is  affirmed. 

COXE,  Circuit  Judge.  I  concur  in  the  result  but  prefer  to  rest  the 
decision  upon  the  fact  that  the*  question  has  now  beoome  academic. 
The  schedules  filed  by  the  bankrupt  since  the  decision  of  the  district 
court  show  beyond  question  that  the  bankrupt  was  and  is  insolvent. 
If  a  new  trial  were  granted,  the  result  would  inevitably  be  the  same. 
The  bankrupt  cannot  deny  its  own  statements  and  admissions  found 
in  the  papers  filed  by  it.  Courts  do  not  sit  to  hear  moot  questions, 
however  interesting  they  may  be,  and  we  have  frequently  held  that 
where,  for  any  reason,  there  has  ceased  to  be  a  controversy  between 
the  parties,  we  will  not  listen  to  a  discussion  of  the  issue  which  previ- 
ously existed. 

Two  of  these  cases  arose  during  the  present  term,  viz.,  Victor  Talk- 
ing Machine  Co.  v.  American  Graphophone  Co.,  191  Fed.  1007,  de- 
cided February  6,  1912,  and  In  re  Lloyd  Italiano  Societa  Di  Navigazi- 
one,  196  Fed.  1006,  115  C.  C.  A.  671,  decided  April  8,  1912.  In  the 
latter  case  we  said : 

''It  appears  from  the  papers  and  was  admitted  at  the  argument  that  a 
decision  of  the  interesting  question  debated,  no  matter  how  it  may  be  de- 
cided, will  in  no  way  change  the  final  decree  entered  in  the  District  Court 
The  fact  that  the  question  is  one  which  the  shipping  interests  of  this  and 
other  countries  wish  to  have  settled  is  unimportant  This  court  does  not 
sit  to  hear  moot  questions." 

The  schedules  filed  by  the  bankrupt  are  properly  before  us  upon  a 
motion  made  prior  to  the  argument  to  dismiss  the  appeal. 


BOOTH  v.  UNITED  STATES. 

(Oircuit  Court  of  Appeals,  Ninth  Circuit    Match  IS,  1912.) 

No.  2,069. 

I.  iNDrorvEin*  and  Intobuation  (|  53*) — ^iNDoasEiaNT  of  Witnbsskb'  Naicbs 

^Necbssitt. 

Under  Carter's  Ann.  Code  Cr.  Proc.  Alaska,  {  270,  defining  an  informa- 
*  tion,  the  names  of  witnesses  for  the  prosecution  need  not  be  indorsed 
thereon. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
1 162 ;  Dec.  Dig.  |  53.*] 

*For  other  casei  see  Mmo  topic  ft  f  nvmbsb  in  Doc.  ft  Am.  Diga.  1807  to  date,  ft  Rep'r  Indexes 
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2.  Intoxicatinq  Liquors  (J  216*)— Sales  Without  liiCKKSiy— Information- 
Sufficiency— Description  OF  Liquor. 

An  information  under  Carter's  Ann.  Code  Cr.  Proc.  Alaska,  §  472, 
charging  that  accused  engaged  In  the  sale  of  Intoxicating  liquors  without 
a  license,  is  sufficient  without  naming  any  particular  liquor. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  ff  230- 
233;  Dec.  Dig.  §  216.*] 

8.  Intoxicating  Liquors  (|  217*) — Sales  Without  Licensh — ^Information- 
Sufficiency— -Quantity  Sold.  • 

An  information  under  Carter's  Ann.  Code  Cr.  Proc.  Alaska,  |  474,  for 
selling  intoxicating  liquor  without  a  license,  Is  not  Insufficient  for  falling 
to  allege  the  quantity  sold. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  |{  234, 
235;  Dec.  Dig.  |  217.*] 

4.  Intoxicating  Liquors  (|  218*) — ^Unlawful  Sales — Information — Suffi- 

ciency— ^Payment  of  Price. 

An  allegation  that  intoxicating  liquor  has  been  unlawfully  sold  lmx)ort8 
payment  of i  the  price  therefor. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors;  Cent  Dig.  |  236 ; 
Dec.  Dig.  {  218.*] 

5.  Intoxicating  Liquors  H  219*>— Unlawful  Sales — Information— REQxn- 

bites-~Name  of  Purchaser. 

An  information  for  unlawfully  selling  intoxicating  liquor  is  not  subject 
'to  be  quashed  because  it  falls  to  name  the  buyer. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  |§  237- 
239;  Dec.  Dig.  8  219.»] 

6.  Intoxicating  Liquors  (§§  202,  203*) — Unlawful  Sales — Information— 

Requisiteb— Scienter. 

An  information  under  Carter's  Ann.  Code  Cr,  Proc  Alaska,  §  472,  for 
selling  intoxicating  liquor  without  a  license,  need  not  allege  a  scienter 
or  a  criminal  intent 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  §§  222, 
223 ;  Dec.  Dig.  §§  202,  203.*] 

7.  Costs  (J  322*) — Nonpayment— Imprisonment. 

Under  Carter's  Ann.  Code  Cr.  Proc.  Alaska,  §  190,  which  provides  that 
a  judgment  requiring  payment  of  a  fine  shall  direct  that  defendant  be 
imprisoned  until  the  fine  be  satisfied,  etc,  imprisonment  for  nonpayment 
of  costs  is  unauthorized. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent  Dig.  §§  1202-1206;  Dec 
Dig.  §  322.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  District  of  Alaska. 

C.  R.  Booth  was  convicted  of  selling  liquor  without  a  license,  and 
he  brings  error.     Modified  and  affirmed. 

L.  V.  Ray,  of  Seward,  Alaska,  for  plaintiff  in  error. 
,  George  R.  Walker,  U.  S.  Atty.,  of  Valdez,  Alaska. 
J.  Lindley  Green,  Asst.  U.  S.  Atty.,  of  Seward,  Alaska. 
Robert  T.  Devlin,  U.  S.  Atty.,  and  Benjamin  h.  McKinley,  Asst 
U.  S.  Atty.,  both  of  San  Francisco,  Cal. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

*For  other  cases  see  same  topic  ik  I  hukbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  tt^'r  Indexes 
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GILBERT,  Circuit  Judge.  The  plaintiff  in  error  was  convicted 
upon  an  information  charging  him  with  the  violation  of  section  472 
of  Carter's  Annotated  Code  of  Criminal  Procedure  of  Alaska,  which 
prescribes  a  penalty  for  selling  liquor  without  a  license.  The  in- 
formation was  as  follows: 

"J.  Lindley  Green,  assistant  United  States  attorney  for  the  Third  Division 
of  the  District  Ck>urt  of  Alaska,  informs  the  court:  That  the  defendant,  C.  R. 
Booth,  is  guilty  of  the  crime  of  engaging  in  the  sale  of  intoxicating  Uqnors 
without  having  procured  a  license  of  the  District  Court  for  the  Third  Divi- 
sion of  the  District  of  Alaska,  or  any  division  thereof,  so  to  do.  That  said 
crime  was  committed  as  follows,  to  wit:  That  the  said  C.  R.  Booth,  at  Oird- 
wood,  in  Kenai  precinct,  in  the  Third  Division  of  the  District  of  Alaska,  he, 
the  said  G.  R.  Booth,  not  having  procured  a  license  from  the  District  Court 
for  the  District  of  Alaska,  Third  Division,  or  any  division  thereof,  to  engage 
in  the  sale  of  intoxicating  liquors  at  retail,  did,  on  the  fifteenth  day  of  Feb- 
ruary, nineteen  hundred  and  eleven,  engage  in  the  sale  of  Intoxicating  liquors 
at  retail,  all  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the  United  States  of  America. 

"Dated  at  Valdez,  in  the  district  and  division  aforesaid,  the  7th  day  of 
March,  nineteen  hundred  and  eleven.  J.  Lindley  Green, 

''Assistant  United  States  Attorney  for  the  District  of  Alaska, 

'•Third  Division." 
"United  States  of  America-,  District  of  Alaska,  Third  Division— ss. : 

"J.  Dlndley  Green,  being  first  duly  sworn,  on  oath  deposes  and  says :  That 
he  is  assistant  United  States  district  attorney  for  the  District  of  Alaska 
Third  Division;  that  he  has  read  the  foregoing  information;  knows  the  cor 
tents  thereof  and  that  the  said  complaint  is  true.  J.  Lindley  Green. 

•'Subscribed  and  sworn  before  me  this  7th  day  of  March,  1911. 

"Don  A.  Stewart, 
•'Notary  Public  in  and  for  the  District  of  Alaska, 

"Residing  at  Valdez.   '[Seal.] 

The  plaintiff  in  error  made  no  dAnand  for  a  bill  of  particulars, 
but  moved  to  set  aside,  quash,  and  vacate  the  information  for  the 
reason  that  the  same  failed*  to  inform  the  plaintiff  in  error  of  the 
nature  and  cause  of  the  accusation  against  him,  or  to  exhibit  the 
names  of  the  witnesses  upon  whose  testimony  it  was  based.  A  mo- 
tion was  made  in  arrest  of  judgment  on  similar  grounds. 

[1]  It  is  urged  that  the  information  was  insufficient,  in  that  no 
name  of  any  witness  was  indorsed  thereon,  that  the  information  does 
not  state  on  its  face  a  description  of  the  intoxicating  liquors  alleged 
to  have  been  sold,  nor  the  quantity  thereof,  nor  the  name  of  the 
purchaser  thereof  or  the  price  paid  therefor,  and  that  it  fails  to 
state  that  said  liquor,  if  sold,  was  not  sold  for  medicinal,  mechanical, 
or  scientific  uses,  and  that  it  does  not  identify  any  particular  act 
charged  so  as  to  enable  the  accused  to  meet  the  same.  The  case  of 
State  V.  Warren,  41  Or.  348,  69  Pac.  679,  is  cited  to  the  proposition 
that  the  information  is  fatally  defective  for  want  of  indorsement 
thereon  of  the  names  of  witnesses.  That  decision,  however,  was 
based  upon  a  statute  enacted  February  17,  1899,  which  provided: 

"That  the  name  of  each  witness  examined  on  oath  or  affirmation  by  a  dis- 
trict attorney  in  support  of  any  information  shaU  be  Inserted  at  the  foot  of 
such  information  or  endorsed  thereon  before  the  same  is  filed ;  otherwise  the 
testimony  of  stfch  witness  can  not  be  heard  against  the  defendant  at  the 
trial  of  such  information." 
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There  is  no  such  provision  in  the  Criminal  Code  of  Alaska.  It  is 
true  that  it  is  therein  provided  that,  when  an  indictment  is  found,  the 
names  of  the  witnesses  examined  before  the  grand  jury  must  be 
inserted  at  the  foot  of  the  indictment  or  indorsed  thereon,  but 
there  is  no  similar  provision  in  the  section  of  the  Code  which  au- 
thorizes the  prosecution  of  offenses  by  information.  Section  270, 
c.  31,  of  the  Criminal  Code,  declares: 

''That  an  information  Is  the  allegation  or  statement  made  before  a  magis- 
trate and  verified  by  the  oath  of  the  party  making  it  that  a  person  has  been  . 
guilty  of  some  designated  crime.** 

The  information  in  this  case  complies  with  that  statute. 

[2-8]  As  to  the  other  objections  to  the  information,  it  may  be  ob- 
served, first,  that  in  describing  the  liquor  sold  it  is  generally  sufficient 
to  follow  the  language  of  the  statute  on  which  the  prosecution  is 
founded,  and  that  the  information  may  describe  the  liquor  as  spir- 
ituous or  intoxicating  liquor  without  naming  any  particular  liquor  (23 
Cyc.  228,  and  cases  there  cited) ;  second,  an  allegation  as  to  the  quan- 
tity sold  is  never  necessary  where  the  quantity  of  liquor  sold  is  en- 
tirely immaterial  to  the  particular  offense  charged  (23  Cyc.  230,  and 
cases  there  cited) ;  third,  the  allegation  that  liquor  has  been  sold 
sufficiently  imports  the  payment  of  a  price  therefor  (23  Cyc.  231); 
fourth,  it  is  the  decided  weight  of  authority  that  an  indictment  which 
is  otherwise  sufficiently  certain  will  not  be  quashed  merely  because 
it  fails  to  name  the  purchaser  of  the  liquor  (23  Cyc.  232;  Myers  v. 
People,  67  III.  503 ;  Junction  City  v.  Webb,  44  Kan.  71,  23  Pac.  1073 ; 
State  v.-Munger,  15  Vt.  290;  Osgood  v.  People,  39  N.  Y.  449;  State 
V.  Bodeckar,  11  Wash.  417,  39  Pac.  645;  State  v.  Chisnell,  36  W.  Va. 
659,  15  S.  E.  412;  United  States  v.  Gordon,  1  Cranch,  C.  C.  58,  Fed. 
Cas.  No.  15,233;  State  v.  Wingfield,  115  Mo.  428,  22  S.  W.  363, 
37  Am.  St.  Rep.  406) ;  and,  fifth,  it  is  not  necessary  to  allege  a  scien- 
ter or  a  criminal  intent  unless  the  statute  expressly  includes  knowl- 
edge or  intent  as  an  ingredient  of  the  offense  (McCutcheon  v.  People, 
69  111.  601 ;  Bacot  v.  State,  94  Miss.  225,  48  South.  228,  21  L.  R.  A. 
[N.  S.]  524,  136  Am.  St.  Rep.  574;  State  v.  Abbott,  31  N.  H.  434). 
In  the  case  last  cited,  the  court  said : 

"It  will  be  observed  that  the  statute  upon  which  these  indictments  cure 
fonnded  does  not  contain  the  term  'willfully,'  or  any  other  equivalent  term. 
It  makes  the  offense  to  xx)nsist  in  the  illegal  sale  itself ;  and,  if  a  sale  is  made 
contrary  to  the  statute  and  without  license,  the  seller  \a  liable,  even  though 
he  may  be  ignorant  of  the  law,  and  have  no  intent  to  violate  the  statute  of 
the  state.  It  is  not  an  essential  part  of  tl^e  offense  that  the  sale  be  made  wiU- 
fully  and  with  the  intent  to  break  the  law ;  and,  inasmuch  as  the  statute  does 
not  contain  the  term,  it  is,  in  our  opinion,  unnecessary  to  be  so  aUeged  in  the 
indictment." 

[7]  Error  is  assigned  to  the  judgment  and  sentence  in  that  the 
plaintiff  in  error  is  adjudged  to  pay  a  fine  of  $250  and  the  costs 
of  the  prosecution  taxed  at  $850.05,  and  that  he  be  confined  in  jail 
until  the  said  fine  and  costs  are  paid,  not  to  exceed  one  day  for 
every  $2  of  said  fine  and  costs.  It  is  contended  that  the  law  does 
not  authorize  such  imprisonment  for  the  nonpayment  Of  costs.  Sec- 
tion 190  of  chapter  19  of  the  Criminal  Code  provides: 
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"That  a  Judgment  that  the  defendant  pay  a  fine  must  also  direct  that  he  he 
imprisoned  in  the  county  Jail  until  the  fine  be  satisfied,  specifying  the  extent 
of  the  imprisonment,  which  cannot  exceed  one  day  for  every  two  dollars  of  the 
flna" 

Section  192  provides: 

"That  a  judgment  that  the  defendant  pay  money,  either  as  fine  or  as  costs 
and  disbursements  of  the  action  or  both,  must  be  docketed  as  a  judgment  in  a 
civil  action,  and  may  be  enforced  by  execution  against  the  property  of  the 
defendant  in  like  manner  as  judgments  in  civil  cases  are  enforced:  Provided, 
that  where  the  judgment  directs  that  the  defendant  shall  be  imprisoned  until 
the  fine  or  penalty  imposed  is  paid,  the  issue  of  an  execution  on  the  judgment 
shall  not  operate  to  discharge  the  defendant  from  imprisonment  until  the 
amount  of  the  judgment  is  collected  or  otherwise  paid." 

The  general  rule  is  that  the  defendant  cannot  be  imprisoned  for 
costs  in  the  absence  of  express  statutory  authority  therefor.  11  Cyc. 
291,  and  cases  there  cited.  The  question  here  is  whether  the  pro- 
viso contained  in  section  192  above  quoted  should  be  construed  to 
mean  that  legislative  authority  is  given  for  such  imprisonment  for 
costs.  The  meaning  of  the  proviso  is  somewhat  obscure,  but  in  view 
of  the  express  terms  of  section  190  which  authorizes  imprisonment 
only  until  the  fine  shall  be  satisfied,  and  the  first  clause  of  the  pro- 
viso, which  refers  to  a  judgment  "that  the  defendant  shall  be  im- 
prisoned until  the  fine  or  penalty  imposed  is  paid,"  we  do. not  think 
that  die  last  clause  should  be  held  to  enlarge  or  change  the  prior 
clear  and  unambiguous  provisions. 

The  judgment,  therefore,  will  be  so  modified  as  to  strike  there- 
from that  portion  thereof  which  provides  for  imprisonment  of  the 
plaintiff  in  error  until  the  costs  be  satisfied.  In  other  respects  the 
judgment  is  affirmed 

EKIB  R.  OO.  V.  UNITED  STATES. 

(Circuit  Ck>art  of  Appeals,  Third  Circuit    Jam  21,  1912.) 

No.  1,582. 

Railboads  (I  229*) — ^Rbottlatton— Interstate  Commerce— EQxnPMEN?. 

Safety  Appliance  Act  March  2,  1893,  c.  196,  27  Stat  681  (U.  S.  Comp. 
St  1901,  p.  3174),  provides  that  no  common  carrier  engaged  in  interstate 
commerce  hy  railroad  shall  use  on  its  line  any  locomotive  In  moving  in- 
terstate traffic  which  is  not  equipped  with  a  power  driving  wheel  brake 
and  appliances  for  operating  the  train-brake  system,  or  to  run  any  train 
in  such  traffic  that  has  not  a  sufficient  number  of  cars  in  it  so  equipped 
with  power  or  train  brakes  that  the  engineer  can  control  its  speed  with* 
out  requiring  the  use  of  hand  brakes.  Held,  that  such  act  did  not  apply 
to  the  switching  operations  of  a  railroad  in  its  yard,  so  that  where  de- 
fendant railroad  maintained  tracks  in  Jersey  City  and  Weehawken  where 
trains  were  assembled  and  broken  up,  and  from  those  points  taken  inland 
m  miles  from  Jersey  City  and  3%  miles  from  Weebawken  to  Bergen  by 
yard  engines,  where  the  cars  were  again  finally  reclassified  and  trains 
made  up  to  go  over  the  road,  it  was  not  guilty  of  violating  the  act  by 
falling  to  have  such  trains  equipped  as  provided. 

[Ed.  Note. — ror  other  cases,  see  Railroads,  Cent  Dig.  {  743;  Dec.  Dig. 
1229.* 

Duty  of  railroad  companies  to  furnish  safe  appliances,  see  note  to  Fel- 
ton  V.  Bullard,  37  C.  C.  A.  8.] 

•For  other  cases  see  ceme  topic  ft  9  nvmbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Index* 
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In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Action  by  the  United  States  of  America  against  the  Erie  Railroad 
Company.  Judgment  for.  the  United  States,  and  defendant  brings 
error.    Reversed. 

Collins  &  Corbin,  of  Jersey  City,  N.  J.  (Geo.  S.  Hobart,  of  counsel), 
for  plaintiff  in  error. 
John  B.  Vreeland,  of  Morristown,  N.  J.,  U.  S.  Atty. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  YOUNG, 
District  Judge. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  United 
States  brought  suit  against  the  Erie  Railroad  Company  to  recover 
penalties  for  26  violations  of  the  Safety  Appliance  Acts.  The  ver- 
dict was  rendered  on  instructions  of  the  court  below,  which  held  that 
on  the  facts  shown  the  railroad  was  guilty  of  violating  the  act.  On 
the  imposition  of  a  penalty  on  each  of  said  counts,  the  railroad  sued 
out  this  writ  of  error. 

Eighteen  of  the  counts,  which  we  will  first  consider,  charged  that 
the  railroad  had  moved  that  number  of  trains  without  having  at  least 
75  per  cent,  of  said  cars  controlled  by  air  brakes,  in  violation  of 
the  act  of  1893,  which  provides : 

"It  shaU  be  unlawful  for  any  common  carrier  engaged  In  Interstate  com- 
merce by  railroad  to  use  on  its  line  any  locomotive  engine  In  moving  inter- 
state traffic  not  equipped  with  a  power  driving-wheel  brake  and  appliances 
for  operating  the  train-brake  system,  or  to  run  any  train  in  snch  traffic  after 
said  date' that  has  not  a  sufficient  number  of  cars  in  it  so  equipped  with  pow- 
er or  train  brakes  that  the  engineer  on  the  locomotive  drawing  snch  train 
can  control  its  speed  without  requiring  hrakemen  to  use  the  common  hand 
brake  for  that  purpose." 

It  is  conceded  by  the  government  that  this  act  does  not  apply  to, 
or  at  least  has  never  been  enforced  as  to,  switching  operations. 
Manifestly  such  is  the  reasonable  construction  of  the  act.  Its  pur- 
pose w^s  to  compel  railroads  to  equip  trains  in  interstate  transit  with 
air  brakes,  thereby  contributing  not  only  to  the  safety  of  passengers 
and  crews,  but  saving  brakemen,  so  far  as  possible,  from  the  dan- 
gers incurred  in  manipulating  hand  brakes.  That  it  was  meant  to 
apply  to  train  transit  as  contrasted  with  switching  operations  is  clear, 
not  only  from  the  essentially  different  character  of  the  operation, 
but  from  the  wording  of  the  act  itself.  Railroad  men  recognize  in 
the  terms  "switching  crew"  and  "train  crew"  the  difference  between 
the  two  occupations.  Switching  is  recognized  as  the  more  dangerous 
work  and  as  calling  for  the  most  agile  and  expert  of  men,  and  the 
language  of  the  act  itself,  "on  its  line,"  "in  moving  interstate  traffic," 
"to  run  any  train  in  such  traffic,"  "control  its  speed  without  requiring 
brakemen  to  use  the  common  hand  brake  for  that  purpose,"  are  all 
fittingly  used  in  describing  a  train  on  its  line  proper  running  in  sucb 
traffic  and  within  such  control  by  its  engineer,  radier  than  to  describe 
the  sorting  and  switching  work  carried  on  in  a  terminal  switching 
yard.    Indeed,  a  court  in  its  observation  of  the  practical  operation  of 
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railroads  takes  judicial  notice  of  the  fact  that  the  transportation  work 
of  a  great  modem  railway  covers  two  distinct  fields  of  operation: 
One,  die  hauling  of  its  trains  in  transit;  and,  the  other,  the  assemblage 
and  distribution  of  the  cars  into  such  trains  at  terminal  points.  In** 
deed,  tihe  spacious  and  extensive  territory  required  for  such  termi- 
nal facilities  have  in  modem  railroad  practice  brought  into  existence 
corporate  terminal  agencies  whereby  a  single  terminal  system  may 
be  utilized  by  several  roads,  and  the  distinctive  character  of  terminal, 
as  contrasted  with  transportation,  service  is  recognized  in  United 
States  V.  Terminal,  etc.,  Ass'n,  224  U.  S.  383,  32  Sup.  Ct.  507,  56 
L.  Ed.  810,  No.  386  Oct.  Term,  1911,  in  the  Supreme  Court  of  the 
United  States  decided  April  22,  1912,  where  it  is  said : 

"We  are  not  unmindful  of  tbe  essential  difference  between  terminal  sys- 
tems properly  so  described  and  railroad  transportation  companies.  Tbe  first 
are  but  instrumentalities  wbicb  assist  the  latter  in  tbe  transfer  of  traffic  be- 
tween diiferent  lines,  and  in  tbe  collection  and  distribution  of  traffic" 

Giving  then  to  the  act  the  construction  that  it  was  not  meant  to 
cover  bona  fide  switching  operations,  we  next  inquire  whether  the 
car  movements  here  in  question  were  really  switching  operations  of 
the  railroad.    The  blueprint  in  evidence  in  this  case  shows  that  Ber- 
gen, Weehawben,  and  Jersey  City  are  outposts  of  the  triangular 
terminal  system  of  the  Erie  Railroad,  Jersey  City  and  Weehawken 
being  situate  under  four  miles  apart  on  the  Hudson  river  and  Ber- 
gen about  1%  miles  inland  from  Jersey  City  and  3V^  miles  from 
Weehawken.    At  Weehawken  there  are  about  80  tracks  where  cars' 
are  received  by  rail  and  lig^hter.    These  tracks  ar^  used  for  the  storage 
and  preliminary  classification  of  cfirs.    After  this  initial  classification 
the  cars  are  either  transferred  to  other  terminals  by  lighter  or  hauled 
in  trains  to  Bergen,  where  they  undergo  a  further  and  final  classifica- 
tion, and  where  trains  are  made  up  to  go  out  over  the  road.    Inter- 
cepting these  80.  tracks  at  Weehawken,  which  nm  over  the  docks, 
there  are  two  main  connecting  freight  tracks  or. roads  which  extend 
from  Weehawken  to  the  eastern  portal  of  the  Erie  tunnel,  which  is 
almost  a  mile  long,  and  which  passes  under  the  Palisades.    The  yard 
at  Jersey  City  is  used  for  initial  classification  in  the  same  way  as 
that  at  Weehawken  for  both  railroad  and  lighterage  transit,  and  from  it 
main  freight  tracks  extend  to  the  eastern  portal  of  the  Erie  tunnel, 
where  they  intersect  the  tracks  from  Weehawken.    Near  this  tunnel 
IS  a  cut  through  which  the  main  Eri^  tracks  run;   but  the  tunnel  is 
used  exclusively  for  the  transfer  of  freight  cars  between  Bergen  and 
Weehawken  and  between  Bergen  and  Jersey  City.    Beyond  the  western 
end  of  the  tunnel  is  the  yard  at  Bergen,  whidi  contains  110  tracks. 
In  one  division  of  this  yard  west-bound  cars  which  have  been  brought 
from  Jersey  City  and  Weehawken  are  reclassified  and  drilled  into 
trains  which  proceed  from  thence  to  western  destinations.    In  receiv- 
ings trains  from  the  west  the  same  process  is  reversed,  viz.,  reception 
at-  the  Bergen  terminal,  classification  and  distribution  into  subdivi- 
sions  for  the  respective  terminals  at  Weehawken  and  Jersey  City, 
where  they  are  again  classified  for  docks  and  other  points  of  destina- 
tion.    The  transfers  from  Weehawken  to  Bergen  and  from  Jersey 
107  F.— Id 
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City  ta  Bergen  are  limited  to  35  cars  in  each  transfer,  since  Ae 
Bergen  tracks  in  some  subdivisions  of  the  yard  are  each  limited  to. 
35  cars'  capacity. 

The  question  here  involved  is  whether  in  making  such  transfers 
%  from  the  Jersey  City  and  Weehawken  yards,  respectively,  to  the  Berg- 
en yard,  the  railroad  must  couple  up  the  air  brakes  on  such  trains  of 
cars.  To  us  it  seems  clear  that  there  was  evidence  tending  to  show 
that  the  whole  triangle  formed  by  the  Bergen,  Jersey  City,  and  Wee- 
hawken yards  constitutes  unitedly  a  single  terminal  classification  yard. 
While  the  distance « between  two  of  these  points  is  over  three  miles, 
it  is  evident,  from  the  narrow  strip  of  land  that  is  left  along  the  river 
front  by  the  Palisades,  that  this  wide  spread  of  space  is  topograph- 
ically required  to  permit  the  complicated  car  transfer  and  classifica- 
tion of  a  great  railroad's  terminal  traffic.  It  is  in  such  yards  that  the 
contest  against  inextricable  confusion  and  freight  congestion  must 
be  waged.  When  we  consider  that  in  tljese  yards  more  than  1,500 
east-bound  cars  alone  are  handled  at  least  twice  a  day,  and  that  the 
standing  room  alone  required  for  these  cars,  estimating  each  car  at 
40  feet,  is  upwards  of  11  miles,  without  any  allowance  made  for  shift- 
ing space,  the  necessity  for  extended  trackage  is  apparent.  These 
three  yards  are  all  under  one  yardmaster,  are  all  known  as  the 
Jersey  City  Terminal,  and  cover  about  140  miles  of  track  space, 
and,  as  we  have  seen,  topographically  a  part  of  this  yard  has 
to  be  located  at  Bergen  and  to  be  reached  by  tunnel.  AH 
the  work  in  the  Erie  Terminal  is  done  by  switching  crews 
and  engines,  and  durij^g  every  movement  of  the  cars  in  this  terminal 
yard  they  are  not  handled  in  any  way  by  train  crews  or  train  engines, 
nor  is  there  any  movement  by  schedule.  As  soon  as  a  sufficient  num- 
ber of  cars  are  gathered  at  any  of  the  classification  yards,  they  are 
sent  forward  to  the  other  yard  for  further  classification.  The  testi- 
mony is  that,  on  each  of  these  interyard  movements,  it  would  require 
about  half  an  hour  to  couple  up  each  train  of  cars,  and  the  proof  is 
uncontradicted  that,  if  air  brake  couplings  are  required,  "the  conges- 
tion at  the  terminals  would  be  so  great  that  we  could  not  handle  our 
business."  It  is  also  shown  that  these  interyard  movements  are  at 
a  speed  of  from  six  to  eight  miles  per  hour,  and,  while  there  are  in- 
stances when  that  speed  is  exceeded  by  the  men,  this  is  against  the 
railroad's  orders. 

Under  these  facts  we  think  the  court  could  not  say  to  the  jury,  as 
a  matter  of  law,  the  railroad  was  guilty  of  violating  the  law.  To  us 
it  is  clear  that  this  beneficent  law  is  made  to  fulfill  its  purpose  when 
it  is  applied  to  trains  finally  made  up  for  road  service.  It  is  to  lessen 
the  danger  incident  to  such  service,  to  averting  collisions,  to  control 
train  movements  on  grades,  to  obviate  as  far  as  possible  the  danger 
to  men  of  working  hand  brakes  on  icy  footings,  and  other  dangers 
incident  to  road  conditions,  that  this  statute  was  meant  to  cover.  The 
government,  recognizing  that  the  statute  could  not  be  applied  to 
switching  operations,  has  not  contended  it  should  be  applied  there. 
But  it  is  urged  that  considerable  numbers  of  the  cars  initially  classi- 
fied at  the  three  respective  points  are  moved  on  the  main  freight 
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tracks  to  and  through  the  tunnel,  and  that  they  constitute  trains,  and 
such  movement  therefore  falls  within  the  wording  of  the  statute.  Of 
course,  35  cars  coupled  together  and  drawn  by  a  locomotive  make  a 
train,  for  such  connected  cars  are  drawn  and  follow  in  the  engine's 
train;  but  this  mere  word  definition  does  not  settle  the  question  be- 
fore us.  It  is  not  a  wrangle  over  mere  names,  but  rather  whether 
the  railroad  is  here  doing  a  bona  fide  switching  work  which  the  law 
confessedly  was  not  meant  to  cover.  It  has  been  suggested  that  rail- 
roads by  making  their  terminal  yards  nominally  cover  many  miles 
of  tracks  may  evade  the  law;  but,  if  such  a  case  should  ever  arise, 
we  now  have  no  such  case  before  us.  We  have  here  a  question  of  a 
great  terminal  located  in  a  most  congested  freight  center,  and  where/ 
the  cost  of  terminal  facilities,  to  say  nothing  of  the  dispatch  of  traffic, 
necessarily  requires  that  a  road  restrict  its  terminal  facilities  to  the 
narrowest  limits,  but  where  the  interchange  from  land  to  water  rout- 
ings necessarily  calls  for  larger  space.  Indeed,  the  testimony  of  the 
•government's  inspector: 

"Q.  IB  it  not  the  fact  that  aH  these  trains  when  they  arrived  at  Bergen, 
we  wlU  say,  coming  from  either  Jersey  City  or  Weehawken,  are  there  spUt 
up  and  classified  and  the  cars  sent  to  their  different  destinations  from 
there?    A.  Yes,  sir ;   I  understand  it  that  way. 

"Q.  It  Is  what  might  be  termed  a  classification  yard,  is  it  not?    A.  Yes. 

"Q.  None  of  these  trains  that  you  have  referred  to  as  coming  from  Jersey 
City  or  Weehawken,  none  of  them  went  any  further?  A.  No ;  that  crew  did 
not  pull  them  further. 

"Q.  That  train  was  not  taken  off  with  the  same  cars  In  it?  A.  I  suppose 
they  were  reclassified  there. 

"Q.  Each  car  was  taken  out  and  put  on  the  track  and  then  made  up  with 
other  cars  in  a  train  for  where  they  wanted  to  go.  Isn't  that  the  fact?  A. 
I  didn't  see  them  do  that 

"Q.  That  is  the  way  they  did  It  when  you  worked  for  the  company,  is  it 
not?    A.  I  suppose  that  is  the  general  practice. 

**Q.  And  coming  east,  is  it  not  the  fact  that  they  were  all  stopped  at  Ber 
gen  and  sent  from  there  to  their  destinations?  A.  Yes,  sir;  the  same  as  at 
any  other  terminal  point. 

"Q.  Exactly  as  at  Buffalo?    A.  Yes. 

"Q.  The  same  as  with  the  terminal  at  Buffalo?    A.  Yes,  and  all  over. 

"Q.  And  the  arrangement  is  just  the  same  as  at  any  other  terminal  yard 
that  you  have  mentioned?    A.  Yes,  sir." 

— ^shows  that  practically  the  same  terminal  situation  as  that  at  Jer- 
sey City  exists  at  Buffalo  and  other  terminal  points.  We  are  pointed 
to  no  conditions  incident  to  this  short  run  which  make  the  use  of 
the  air  brakes  essential  to  the  safety  of  the  shifting  crew.  The  run 
is  a  brief  one.  There  are  neither  grades  to  encounter,  stops  to  be 
made,  or  protracted  exposure.  Under  such  circumstances,  we  think 
the  court  was  not  warranted  in  taking  this  case  from  the  jury  and 
itself  holding  the  law  had  been  violated.  On  the  contrary,  we  think 
it  should  have  admitted  the  rejected  evidence,  which  constitutes  the 
first  assignment  of  error,  that  these  were  yard  movements  of  cars 
and  should  have  submitted  to  the  jury  the  question  whether  the  Ber- 
gen, Jersey  City,  and  Weehawken  yards  together  were  or  were  not 
in  fact  a  single  shifting  yard  and  that  the  car  movements  in  and  be- 
tween the  saQie  were  switching  operations.    If  the  jury  find  such  to 
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be^  the  case,  such  finding  would  seem  to  dispose  of  the  questions 
raised  by  the  first  eight  counts  as  to  the  duty  of  the*  railroad  in  ref- 
erence to  the  cars  whose  equipment  was  found  to  be  defective.  So 
far  as  the  proofs  show,  these  defects  were  discovered  during  the 
classification  and  inspection  made  in  the  terminal.  Such  being  the 
case,  and  there  being  a  repair  shop  provided  in  such  terminal,  there 
is  no  reason  why  the  railroad  should  not  be  permitted  to  move  the 
defective  car  from  any  part  of  the  terminal  to  such  repair  shop,  and 
there  is  every  reason  why  the  car  should  be  shifted  to  that  point  and 
every  facility  for  repair  there  used,  nor  is  there  any  provision  in  the 
statute  which  forbids  such  movement  in  a  switching  yard. 

The  case  is  therefore  reversed,  with  permission  to  the  court  below 
to  grant  a  new  trial  if  so  moved  by  the  government 


UNITED  STATES  v.  NOBLE  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  28, 1912.) 

No.  3,561. 

1.  Indians  (|  16*) — ^Indian  Lands— Mineral  Leares — ^Extension— Vaijditt. 

Under  Indian  Appropriation  Act  June  7,  1897,  c.  8,  30  Stat  72,  author- 
izing Uie  leasing  of  Quapaw  Indian  lands  for  a  term  not  exceeding  10 
years  for  mining  or  business  purposes,  overlapping  leases  for  10  years 
are  not  void,  though  the  later  leases  were  not  intended  to  operate  as  a 
surrender  or  cancellation  of  the  earlier  ones. 

[Ed.  Note.--For  other  cases,  see  Indians,  Cent  Dig.  {  45;  Dec.  Dig. 
«  le.*] 

2.  Indians  (8  16*) — Nbcessitt— Erracr  or  Omission. 

That  mineral  leases  of  Indian  lands  were  not  acknowledged  did  not 
affect  their  validity  as  between  the  parties. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent  Dig.  (  45;    Dec.  Dig. 

I  le.*] 

8.  Indians  (§  16*) — Indian  Lands — ^Restrictive  Sale. 

Where  mining  leases  on  Quapaw  Indian  lands  provided  for  payment 
in  addition  to  a  cash  consideration  of  royalties  to  the  lessor  in  a  sum 
of  money  equal  to  10  per  cent  of  the  market  value  of  all  the  minerals 
taken  from  the  land,  etc.,  the  fact  that  at  the  time  the  leases  were  made 
and  later  assigned  the  mineral  was  in  the  ground  and  constituted  a  part 
of  the  realty  did  not  render  the  leases  Invalid,  as  a  sale  of  a  part  of  the 
real  estate,  in  violation  of  Act  March  2,  1895,  c.  188,  §  1,  28  Stat  907, 
making  such  allotments  inalienable  for  25  years  from  the  date  thereof. 

[Ed.  Note.—For  other  cases,  see  Indians,  Cent  Dig.  |  45;  Dec  Dig. 
I  16.*] 

Adams,  Circuit  Judge,  dissents. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma. 

Action  by  the  United  States  against  Charles  F.  Noble  and  others. 
Judgment  for  defendants  (United  States  v.  Abrams,  181  Fed.  847), 
and  the  United  States  appeals.    Affirmed. 

•For  otlier  casei  see  same  topio  ft  S  KincBBB  in  D«c.  ft  Am.  Digs.  1907  to  dMkK  ft  Rep*r  Indezts 
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Paul  A.  Ewert,  Sp.  Asst.  Atty.  Gen.,  for  the  United  States. 
Vern  E.  Thompson  and  S.  C.  Fullerton  (A.  S.  Thompson  and  J,  J. 
Bulger,  on  the  briefs),  for  appellees. 

Before  ADAMS  and  SMITH,  Circuit  Judges,  and  MARSHALL, 
District  Judge. 

SMITH,  Circuit  Judge.  The  Quapaw  Tribe  of  Indians  were  finally 
located  in  Indian  Territory,  now  Oklahoma,  and  it  was  agreed  their 
lands  should  be  conveyed  to  them  in  common  by  the  government  un- 
der treaty  proclaimed  April  12,  1834  (7  Stats.  424). 

[1]  March  23,  1893,  the  Quapaw  National  Council  provided  for  the 
allotment  of  these  lands  in  severalty.  By  the  Indian  appropriation 
act  of  March  2,  1895  (28  Stats.  876,  90^,  Congress  ratified  and  con- 
firmed these  and  future  allotments  subject  to  revision,  correction,  and 
approval  by  the  Secretary  of  the  Interior,  and  the  Secretary  was  au- 
thorized to  issue  patents,  and  provided  that  such  allotments  should 
be  inalienable  for  25  years  from  date  of  the  allotment.  In  pursuance 
of  this  provision,  there  was  allotted  to  Charley  Quapaw  Blackhawk 
200  acres  of  land,  which  was  duly  patented  September  26,  1896.  By 
Indian  Appropriation  Act  June  7,  1897  (30  Stats.  62,  72),  it  was  pro- 
vided: 

'That  the  aUottees  of  land  within  the  limits  of  the  Quapaw  Agency,  In- 
dian Territory,  are  hereby  anthorized  to  lease  their  lands,  or  any  part  there- 
of, for  a  term  not  exceeding  three  years,  fpr  farming  or  grazing  purposes, 
or  ten  years  for  mining  or  business  purposes." 

Under  this  provision  Blackhawk,  on  January  11,  1902,  leased  his 
allotment  to  A.  W.  Abrams  for  mining  purposes,  for  10  years,  for 
$10  down  and  5  per  cent,  in  value  of  all  minerals,  and  $40  per  annum 
for  each  paying  gas  well,  with  a  guaranty  that  the  royalties  would 
equal  $20  per  annum.  August  13,  1903,  Abrams  assigned  this  lease 
to  the  Iowa  &  Oklahoma  Mining  Company.  August  24,  1903,  Black- 
hawk, for  $18  and  the  continuance  of  the  royalties  and  a  guaranty 
of  $2f  a  year  therefrom,  made  a  new  lease  for  10  years  to  A.  W. 
Abrams,  and  expressly  canceled  the  former  lease.  The  new  lease  was 
assigned  on  November  2,  1904,  to  the  Iowa  &  Oklahoma  Mining 
Company.  March  25,  1905,  Blackhawk,  in  consideration  of  $10  and 
the  payment  of  5  per  cent,  royalties,  leased  his  allotment  to  L.  C. 
Jones  and  A.  J.  Thompson,  for  10  years,  subject  to  the  lease  of  Jan-  , 
uary  1  (11),  1902,  to  Abrams.  July  31,  1905,  Jones  assigned  his  in- 
terest in  this  lease  to  Thompson.  April  4,  1905,  Blackhawk  leased  his 
allotment  for  10  years  to  the  Iowa  &  Oklahoma  Mining  Company, 
for  $25  and  5  per  cent,  of  the  mining  product  and  $40  a  year  for  each 
gas  well,  with  a  guaranty  that  the  royalties  would  equal  $21  per  an- 
num. August  16,  1902,  Blackhawk  assigned  to  Charles  F.  Noble  the 
royalties,  rents,  and  proceeds  of  the  lease  of  January  11,  1902,  to 
Abrams,  and,  if  said  lease  was  surrendered  or  became  void,  then  for 
the  period  of  10  years,  and  on  the  same  day  Noble  assigned  one-half 
of  his  interest  under  the  assignment  to  John  M.  Cooper.  Subse- 
quently suit  was  brought  to  set  aside  this  assignment  and  was  suc- 
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cessful  as  to  one-half  of  the  royalties  after  January  31,  1906,  and 
thereafter  Blackhawk  assigned  one-half  of  his  half  so  recovered,  or 
one-fourth  of  the  royalties,  to  his  attorneys  A.  S.  Thompson  and  V. 
E.  Thompson. 

The  United  States  government  brought  suit  to  set  aside  all  the  con- 
veyances heretofore  referred  to  and  others,  but,  as  it  was  successful 
on  demurrer  as  to  such  other  conveyances,  they  are  not  material  here. 
As  to  these  conveyances  a  demurrer  was  sustained  to  the  bill  (United 
States  V.  Abrams  [C.  C]  181  Fed.  847),  and  the  government  appeals. 
It  was  held  by  the  court  in  United  States  v.  Allen,  179  Fed.  13,  103 
C.  C.  A.  1,  and  by  the  Supreme  Court  in  Heckman  et  al.  v.  United 
States,  224  U.  S.  413,  32  Sup.  Ct.  424,  56  L.  Ed.  820,  that  suit  could 
be  brought  by  the  United  States  to  set  aside  a  conveyance  of  the  title 
within  the  period  of  restriction. 

This  case  involves  a  different  question  as  to  the  ability  of  the 
United  States  to  maintain  an  action  to  set  aside  a  lease  covering  the 
period  authorized  by  the  act  of  June  7,  1897.  There  is  substantially 
no  difference  between  this  case  and  the  case  of  United  States  v.  A. 
W.  Abrams  et  al.,  194  Fed.  82,  114  C.  C.  A.  160,  except  that  in  that 
case  it  appears  that,  after  the  taking  of  the  last  lease,  there  was  an 
express  release  of  all  the  prior  ones,  and  the  lessee  only  claimed  to 
hold  under  the  last  lease.  That  was  true  of  all  the  leases  here  in 
question  except  the  lease  of  April  4,  1905.  The  last-named  lease  was 
sustained  upon  the  showing  that  the  acceptance  by  the  tenant  of  a 
new  lease  constituted  a  surrender  of  an  old  lease  by  operation  of 
law  unless  the  surrender  would  be  contrary  to  the  intention  of  the 
parties.    24  Cyc.  1369. 

It  is  contended  that,  as  a  surrender  on  April  4,  1905,  would  at  once 
turn  the  property  ov^r  to  Jones  and  Thompson  under  the  lease  of 
March  35,  1905,  it  was  manifestly  contrary  to  the  intention  of  the 
parties  to  have  the  lease  of  April  4,  1905,  considered  as  a  surrender 
of  the  lease  of  August  24,  1903,  as  this  would  put  Jones  and  Thomp- 
son in  possession  over  9  years  before  they  would  otherwise  be  so 
and  leave  a  remnant  of  only  about  10  days  under  the  lease  then  being 
made.  This  court  is,  however,  unable  to  find  any  necessity  for  a  re- 
lease of  the  old  leases  if  none  of  them  extended  over  10  years  from 
their  execution. 

The  history  of  the  change  of  the  law  with  reference  to  the  In- 
dians must  be  borne  in  mind  At  first  treaties  were  negotiated  with 
them  as  alien  but  dependent  people,  but  it  was  established  by  the  Su- 
preme Court  that  the  govempient  was  the  guardian  of  the  Indians, 
and  that  the  authority  of  Congress  was  plenary  as  to  them,  yet  they 
were  largely  independent  of  the  ordinary  rules  of  guardianship  as 
to  minors  and  as  to  persons  of  unsound  mind.  Originally  they  had 
no  individual  real  estate,  but  as  among  themselves  they  bought  and 
sold  personal  property  without  restraint,  except  in  a  few  isolated  in- 
stances their  power  to  trade  was  limited  to  their  own  tribe.  For  ex- 
ample the  Indian  appropriation  law  of  July  4,  1884  (chapter  180,  23 
Stats.  94),  provided  that  cattle  purchased  by  the  government  and 
turned  over  to  the  Indians  could  only  be  sold  to  members  of  the  same 
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tribe  without  the  consent  of  the  Indian  agent.  Laws  were  enacted 
prohibiting  the  liquor  traffic  with  the  Indians  for  the  protection  of  the 
whites  as  much  as  the  Indians.  Other  illustrations  might  be  given  of 
specific  restrictions,  but,  in  the  absence  of  such  restrictions,  the  In- 
dians were  as  free  to  trade  and  barter  as  were  white  men,  and  their 
actions  were  as  binding  upon  them.  Finally  Congress  decided  that  the 
form  of  guardianship  maintained,  even  free  as  it  was  from  the  ordi- 
nary restraints  of  that  relation,  could  not  be  permanently  maintained, 
but  the  Indians  must  be  regarded  as  in  a  state  of  tutelage  preliminary 
to  their  emerging  into  full  citizenship.  When  the  time  for  allotment 
came,  they  were  usually  made  citizens  of  the  United  States,  and  were 
allotted  landis  in  severalty,  but  they  were  restricted  in  selling  them  for 
21  and  25  years.  They  were  the  owners  of  the  lands  subject  to  this 
restriction,  and,  when  they  were  authorized  to  lease  them  for  farming 
and  grazing  purposes  for  three  years  and  for  mining  and  business  pur- 
poses for  ten  years,  that  was  a  distinct  emancipation  of  them  for  the 
periods  and  the  purposes  named,  and  for  such  periods  the  government 
surrendered  all  guardianship  over  the  Indians  with  reference  to  the 
specified  leases  of  their  lands. 

It  is  contended  that  what  is  styled  overlapping  leases  are  invalid, 
and,  when  an  Indian  allottee  has  leased  his  land  for  10  years  for  min- 
ing purposes,  he  cannot  again  lease  it  until  the  expiration  of  that  pe- 
riod, and  that  such  a  construction  would  be  for  the  Indian's  benefit  and 
protection.  It  may  be  such  a  provision  would  be  for  the  Indian's  bet- 
ter protection  but  it  is  for  Congress  to  give  such  protection,  and  not 
the  courts.    No  such  provision  can  be  found  in  the  Acts  of  Congress. 

[2]  It  is  contended  that  the  Jones  ^nd  Thompson  lease  was  not 
properly  acknowledged,  but  this  could  not  affect  its  validity  as  be- 
tween the  parties. 

[3]  It  is  claimed  that  the  assignment  of  royalties  was  invalid  be- 
cause the  metals  were  part  of  the  real  estate  and  their  assignment  con- 
stituted a  sale  of  the  same  and  they  were  consequently  invalid. 

It  is  true  that  at  the  time  of  the  making  of  the  assignments  the 
ores  were  in  the  ground  and  part  of  the  real  estate,  but  the  leases 
contemplated,  as  the  law  in  authorizing  mining  leases  must  have  con- 
templated, their  separation  from  the  real  estate,  and  this  far  the  leases 
were  clearly  legal.  They  provided  not  for  turning  over  to  Blackhawk 
5  per  cent,  of  the  metal  mined,  but  that  the  party  of  the  second  part 
should  pay  to  the  party  of  the  first  part  a  sum  of  money  equal  to  5 
per  cent,  of  the  market  value  of  all  minerals.  It  was  the  sum  of  money 
which  was  assigned  and  this  was  not  a  violation  of  the  prohibition 
of  alienation  for  25  years. 

The  decree  is  affirmed. 

ADAMS,  Circuit  Judge  (dissenting).  The  National  policy  disclosed 
by  the  act  of  June  7,  1897  (30  Stat.  62,  72),  in  so  far  as  it  related  to 
Quapaw  Indians  was  to  permit  them  to  part  with  the  use  and  control 
of  their  several  allotments  for  mining  purposes  for  a  limited  period. 
The  act  permits  them  to  lease  their  allotments  for  that  purpose  for 
a  term  "not  exceeding  ten  years,'*    In  this  legislation  Congress  was 
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fconceraed  chiefly  with  the  interest  of  its  wards.  It  had  the  right  to 
permit  them  to  lease  their  allotments  or  not  as  to  it  seemed  best.  It 
had  the  right  and  it  was  the  duty  of  Congress  to  surround  them^  with 
such  precautions  and  safeguards  as  would  best  subserve  their  inter- 
ests. When  that  act  was  passed,  the  character  and  extent  of  the  min- 
erals underneath  the  surface  of  the  Quapaw  country  were  compara- 
tively unknown.  There  were  possibilities  of  great  value  in  them, 
which  most  obviously  should  be  realized  by  the  Indians  rather  than 
by  speculators.  Leases  for  mining  purposes  were  authorized  for  the 
period  of  10  years,  and  not  longer.  During  this  period  experimental 
work  and  much  profitable  mining  might  be  done  by  the  lessees,  and 
the  resources  of  the  land  so  developed  that  the  Indians  might  there- 
after have  and  enjoy  a  valuable  and  well-developed  mining  property. 
Doubtless  reasons  like  these  actuated  Congress  to  limit  the  leasehold 
terms  as  it  did. 

A  brief  resum6  of  the  facts  of  this  case  shows  that  on  January 
11,  1902,  Blackhawk  leased  his  allotment  to  Abrams  for  a  full  term 
of  10  years  for  mining  purposes.  This  lease  was  afterwards  assigned 
to  Iowa  &  Oklahoma  Mining  Company.  On  August  24,  1903,  Black- 
hawk  executed  another  mining  lease  to  Abrams  for  the  full  term  of 
10  years.  A  clause  in  this  last-mentioned  lease  declaring  that  "all 
leases  or  parts  of  leases  heretofore  made  are  by  mutual  consent  can- 
celed, annulled  and  abrogated"  had  no  effect  upon  the  lease  of  Jan- 
uary 11,  1902,  because  that  had  already  been  assigned  to  the  thining 
company,  and  Abrams  presumptively  had  no  power  to  cancel  it.  On 
November  2,  1904,  Abrams  assigned  his  second  lease  to  the  same  min- 
ing company.  Afterwards,  on  April  4,  1905,  Blackhawk  executed  an- 
other mining  lease  to  the  mining  company  for  another  full  term  of 
10  years.  By  these  three  leases  the  mining  company  became  the  owner 
either  as  original  lessee  or  assignee  of  the  original  lessee  of  a  con- 
tinuous term  from  January  10,  1902,  to  April  4,  1915,  of  approximately 
thirteen  years  and  three  months  duration.  Not  only  so,  but  on  March 
25,  1905,  Blackhawk  executed  another  mining  lease  to  the  same  allot- 
ment for  a  period  of  10  years  to  L.  C.  Jones  and  A.  J.  Thompson 
which  was  subsequently  assigned  by  Jones  to  Thompson.  There  were, 
therefore,  four  mining  leases  each  for  the  full  term  of  10  years  which, 
taken  together,  excluded  the  Indian  from  possession  and  enjoyment 
of  his  allotment  for  a  considerable  period  of  time  in  excess  of  10 
years. 

We  held  in  United  States  v.  Abrams,  194  Fed.  82, 114  C.  C.  A.  160, 
just  decided,  that,  where  there  had  been  several  mining  leases  made  by 
the  same  allottee  and  all  had  been  in  good  faith  canceled  by  the  parties 
thereto,  no  obstacle  was  interposed  to  the  making  of  another  lease  for 
the  full  period  of  10  years.  That  is  as  far  as  my  judgment  permits 
me  to  go.  The  practice  of  securing  overlapping  leases  for  the  same 
tract  of  land  seems  to  me  to  be  a  device  or  expedient  to  circumvent 
the  obvious  purpose  of  the  act  of  Congress.  According  to  it,  one 
person  may  not  only  secure,  but  may  from  the  beginning  intend  to 
secure,  a  lease  of  mining  land  for  periods  of  time  in  the  aggregate  far 
in  excess  of  that  which  Congress  permitted.    This  enables  an  Indian 
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to  contract  away  his  right  of  possession  and  enjoyment  and  his  rea* 
sonable  expectation  for  the  future,  contrary  to  the  manifest  policy  of 
Congress.  It  opens  a  door  to  easy  fraud  upon  the  unsuspecting  In* 
dian  and  upon  the  law. 

The  answer  to  the  conclusion  I  have  reached,  as  I  understand  it, 
is  that  the  Indian  has  never  in  fact  made  a  lease  for  a  term  exceed- 
ing 10  years  for  mining  purposes,  and  that,  however  many  he  may 
have  executed,  he  is  still  within  the  letter  of  the  law.  He  may  be 
within  the  letter,  but  in  my  opinion  he  is  not  within  the  spirit  of  the 
law.  For  these  reasons  I  am  constrained  to  dissent  from  the  opinion 
of  the  court  in  this  case.  I  think  the  court  erred  in  sustaining  the  de- 
murrer of  A.  J.  Thompson  and  in  its  construction  of  the  statute  so  as 
to  exonerate  Abrams  and  the  mining  company  from  liability  with  re- 
spect to  the  leases  of  date  August  24,  1903,  and  April  4,  1905.  The 
court. properly  overruled  the  demurrer  of  Abrams  and  the  mining  com-  . 
pany  in  so  far  as  their  attempted  justification  of  a  lease  executed  by 
Blackhawk  on  July  28,  1906,  to  the  mining  company  fo^  a  period  of 
20  years,  was  concerned;  and  in  my  opinion  their  demurrer  should 
have  been  overruled,  not  only  as  to  the  last-mentioned  lease,  but  also 
as  to  the  other  leases  secured  by  them,  excepting  the  first  one  dated 
January  11,  1902. 

I  agree  with  the  conclusion  reached  by  the  majority  that  the  as- 
signments by  Blackhawk  of  the  royalties  reserved  by  him  in  the  first 
Abrams  lease  to  Noble,  Cooper,  A.  S.  and  V.  E.  Thompson  were  valid, 
that  the  bill  was  properly  dismissed  as  to  these  last-named  defendants, 
aoid  that  as  to  them  the  decree  below  should  be  affirmed. 


UNITED  STATES  t.  WRIGHT  et  aL 

(drcnit  Ooort  of  Appeals,  Eighth  Circuit    May  28,  1912.) 

No.  8,671. 

L  Ihtahts  (I  1*)— Attaining  Majobitt— Tnok 

Under  the  mle  that  the  law  takes  no  cognizance  of  fractions  of  a  day* 
an  Infant  becomes  of  full  age  the  first  moment  of  the  day  before  his 
twenty-first  anniversary. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent.  Dig  I  1;  Dee.  Dig; 
I  l.'l 

2.  Indians  (S  ld*>— I^^ases  bt  Mino»— Vacation  —  Gotsbnusnt's  Right  to 
Sits. 

Where  an  Indian  minor  after  reaching  majority  redated,  re-executed, 
and  extended  a  mining  lease  on  his  allotment,  the  gciremment  had  no 
right  to  sue  to  set  It  aside. 

[Ed.  Note. — ^For  other  cases,  see  Indians,  Gent  Dig.  I  45;   Dec.  Dig. 

I  ie.T 

Si  Indians  d  16*)— Minkui.  Lands — ^Lxasss — ^Extension — ^Execution. 

Where  an  original  lease  of  Indian  mineral  lands  was  signed  by  both 
lessor  and  lessees,  but  renewals  and  extensions  were  signed  by  the  les- 
sor only,  and  the  lessees  accepted  the  extensions  and  caused  them  to  be 
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.  recorded,  the  goyeminent  acting  for  the  lessor  conld  not  have  the  ex- 
tensions set  aside  under  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent  Dig.  |  45;  Dec.  Dig. 
I  16.*1 

Adams,  Circuit  Judge,  dissenta 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Oklahoma. 

Action  by  the  United  States  against  Willis  Wright  and  others. 
Judgment  for  defendants,  and  the  United  States  appeals.    Affirmed. 

Paul  A.  Ewert,  Sp.  Asst.  Atty.  Gen.,  for  the  United  States. 
J.  J.  Bulger,  for  appellees. 

Before  ADAMS  and  SMITH,  Circuit  Judges,  and  MARSHALL, 
District  Judge. 

SMITH,  Circuit  Judge.  J.  W.  Hunt  was  bom  September  6,  1882, 
a  member  ol  the  Quapaw  Tribe,  and  received  in  two  separate  allot- 
ments an  aggregate  of  200  acres  of  land  in  the  Quapaw  reservation, 
in  northeastern  Oklahoma ;  his  patents  being  dated;  respectively,  Sep- 
tember 26  and  October  19,  1896. 

[1]  The  law  ordinarily  taking  no  cognizance  of  fractions  of  days, 
one  becomes  of  full  age  the  first  moment  of  the  day  before  his  twen- 
ty-first anniversary.  State  v.  Clarke,  3  Har.  (Del.)  557;  Wells  v. 
Wells,  6  Ind.  447;  Hamlin  v.  Stevenson,  4  Dana  (Ky.)  597.  Hunt 
therefore  became  of  age  the  first  moment  of  September  5,  1903.  Oc- 
tober 20,  1902,  and  while  still  a  minor,  he  made  to  J.  C.  Haskett, 
Willis  Wright,  and  A.  J.  Crawford  a  lease  for  10  years  of  the  lands 
allotted  to  him  in  consideration  of  $20  down  and  $5  on  October  1, 
1903,  and  the  agreement  to  pay  him  6  per  cent,  of  all  moneys  received 
from  the  sale  of  ores  from  said  premises.  September  5,  1903,  J.  W. 
Hunt  signed  and  acknowledged  in  consideration  of  $55  an  instrument 
in  which  he  recited  that  "the  foregoing  lease  is  this  day  redated,  re- 
executed,  and  extended  for  the  period  of  ten  years  from  date  hereof." 
September  7,  1903,  he  executed,  acknowledged,  and  delivered  a  sim- 
ilar instrument  and  did  the  same  on  August  12,  1904.  The  govern- 
ment brought  suit  to  set  aside  this  lease  and  renewals  because  as  al- 
leged the  said  Hunt  was  a  minor  when  the  lease  and  first  renewal  and 
extension  were  executed,  and  all  of  said  leases  and  renewals  were 
invalid  for  the  same  reasons  relied  on  in  United  States  v.  Abrams 
(C.  C.  A.)  194  Fed.  82,  and  United  States  v.  Noble,  197  Fed.  292,  115 

L*.  v^.  A.  • 

[2]  Most  of  the  questions  raised  here  were  disposed  of  in  those 
case^,  but  in  none  of  them  was  the  question  of  infancy  in  any  way 
involved.  It  has  never  been  held  that  the  government  was  any  more 
the  guardian  of  a  minor  Indian  than  of  the  adults,  but,  even  if  there 
were  some  peculiar  guardianship  of  minor  Indians,  that  would  not 
enable  the  government  to  bring  suit  after  an  Indian  had  reached  his 
majority  to  set  aside  leases  made  during  his  infancy.     After  he 
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reached  his  majority  Hunt  redated,  re-executed,  and  extended  the 
lease.    This  was  a  distinct  ratification  by  him.    22  Cyc.  545. 

It  is  contended  that  these  instruments  of  renewal  executed  by  Hunt 
were  not  signed  by  the  lessee,  and  were  therefore  void  under  the  stat- 
ute of  frauds. 

[3]  The  original  lease  was  signed  by  both  lessor  and  lessees,  but 
the  renewals  and  extensions  were  signed  only  by  Hunt.  It  is  alleged 
that  the  lessees  in  all  things  accepted  the  extension  of  August  12, 
1904,  and  caused  the  same  to  be  recorded.  Whatever  would  be  their 
position  if  seeking  to  avoid  the  renewal  and  extension,  it  is  not 
claimed  that  it  was  ever  the  intention  it  should  be  signed  by  them  and 
neither  Hunt  nor  any  one  for  him  could  while  they  were  executing 
it  set  it  aside  on  that  ground. 

It  is  not  intimated  hereby  that  the  government  could  in  any  event 
maintain  such  an  action. 

No  error  appears  and  the  rulings  of  the  court  below  are  affirmed. 

ADAMS,  Circuit  Judge,  for  reasons  stated  in  his  dissenting  opin- 
ion in  the  case  of  United  States  v.  Noble,  197  Fed.  292.  115  C.  C.  A. 
^— ,  just  decided,  so  far  as  this  case  involves  the  same  questions,  dis- 
sents. 


CONNECTICUT  OENERAL  LIFE  INS.  CO.  ▼.  MULLEN. 

(Circuit  Court  of  Appeals,  Third  Circuit    July  1,  1912.) 

No.  31  (1.596). 

iRSURAirCB   (I  137*) — TOTK  IN8UBANCS— OONSUHHATION   OT  CONTBAOT. 

A  life  policy  provided  that  it  should  not  take  effect  untU  the  flrst  pre- 
mium should  be  actually  paid  while  insured  was  in  the  same  condition 
of  health  as  described  in  the  application,  but  it  was  agreed  that  insured 
should  have  60  days  from  the  date  of  the  application  in  which  to  pay  tlie 
first  premium.  When  the  application  was  accepted  and  the  policy  issued, 
insured  was  in  the  same  state  of  health  as  when  the  application  was 
made,  but,  when  the  policy  was  received  by  insurer's  agents  from  the 
home  office,  insured  was  ill  with  spinal  meningitis  with  which  he  had 
been  attacked  that  day,  and  of  which  he  died  a  few  days  later.  Held 
that,  on  tender  of  the  first  premium  within  the  60-day  period,  the  benefi- 
ciary became  entitled  to  recover  on  the  policy. 

tEd.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  Si  231-245 ;  Dec 
Dig.  i  137.«] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania. 

Action  by  Henry  P.  Mullen  against  the  Connecticut  General  Life 
Insurance  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed.  • 

William  S.  Dalzell,  of  Pittsburgh,  Pa.  (Dalzell,  Fisher  &  Hawkins, 
of  Pittsburgh,  Pa.,  on  the  brief),  for  plaintiff  in  error. 

Ernest  C.  Irwin,  of  Pittsburgh,  Pa.  (T.  Chalmers  DuflE,  on  the 
brief),  for  defendant  in  error. 
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Before  GRAY,  Circuit  Judge,  and  McPHERSON  and  RELL- 
STAB,  District  Judges. 

GRAY,  Circuit  Judge.  The  plaintiff  below  brought  his  action  to 
recover  the  amount  of  a  poliqr  of  life  insurance  alleged  to  have  been 
issued  upon  the  life  of  his  brother,  now  deceased,  in  which  he,  the 
plaintiff,  was  beneficiary.  Compliance  was  alleged  upon  the  part  of 
the  insured  with  all  requirements  necessary  to  make  said  policy  a  valid, 
subsisting  contract,  and  refusal  upon  the  part  of  the  Insurance  Com- 
pany to  pay  plaintiff  the  amoimt  named  in  the  policy. 

To  the  statement  of  claim,  the  defendant  set  up  the  defense  that 
there  never  had  been  any  contract  of  insurance  consummated ;  that 
prior  to  the  time  the  policy  went  into  effect,  the  applicant  for  insur- 
ance was  in  such  a  condition  of  health  as  to  render  it  impossible  for 
the  Insurance  Company  to  accept  him  as  a  risk.  The  facts  of  the 
case  are  undisputed  and  are,  briefly,  these: 

On  Monday,  the  7th  day  of  December,  1909,  William  C.  Mullen 
signed  his  application  for  a  policy  of  life  insurance  of  a  given  kind, 
to  be  issued  by  the  defendant  below,  in  favor  of  his  brother,  the  plain- 
tiff below.  This  application  was  made  through  the  authorized  general 
agents  of  the  defendant  company  in  the  city  of  Pittsburgh,  and  was 
promptly  forwarded  by  them  to  the  general  office  of  the  defendant 
company  at  Hartford,  Conn.,  where  it  arrived  on  Wednesday,  the 
9tH  day  of  December,  1909.  At  the  time  of  filing  the  application,  it 
was  understood  between  the  applicant  and  the  agents,  that  applicant 
should  have  60  days  from  December  7,  1909,  if  he  became  insured, 
within  which  to  pay  the  first  premium  upon  such  policy  of  insurance 
as  should  be  issued,  and  notice  of  this  understanding  was  given  by 
said  agents  to  the  defendant  company  in  forwarding  the  application 
to  the  home  office  in  Hartford,  and  the  defendant,  in  its  affidavit  of 
defense,  admits  that  by  its  duly  authorized  agents  it  did  make  such, 
an  agreement  with  the  said  William  C.  Mullen.  The  application  thus 
received  on  the  9th  day  of  December,  1909,  with  the  doctor's  cer- 
tificate, was  acted  upon  promptly  and  on  that  day  a  policy  upon  the 
life  of  William  C.  Mullen,  the  applicant,  was  duly  authorized.  On 
Thursday,  the  10th  day  of  December,  1909,  a  policy  of  life  insurance 
was  mailed  from  the  home  office  at  Hartford  to  the  general  agents 
of  the  company  in  Pittsburgh. 

The  application  described  the  health  of  the  applicant  as  being  good, . 
and  contained  the  usual  covenant  as  to  the  truth  of  the  statements 
and  answers  made  therein.    The  policy  contains  this  provision : 

"Payment  of  PremiumB:  Tbls  policy  shaU  not  take  effect  unless  nor  until 
the  first  premium  Is  actually  paid,  while  the  insured  Is  in  the  sam«  condition 
of  health  as  deierlbed  in  the  application.** 

When  the  application  was  accepted  and  the  policy  authorized  and 
mailed  on  the  10th  of  December  to  the  Pittsburgh  agents,  it  is  con- 
ceded that  W.  C.  Mullen  was  in  the  same  state  of  health  as  when  the 
application  was  made.  When  it  was  received,  however,  by  the  agents 
on  the  12th  of  December,  the  insured  was  ill  with  spinal  meningitis* 
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with  which  he  had  been  attacked  on  the  afternoon  of  that  day,  as 
found  by  the  court  below,  and  of  which  he  died  on  the  15th  of 
that  month.  The  policy  was  on  that  account  not  delivered  by  the 
agents,  to  whom  it  had  been  sent  by  the  defendant  company  for  that 
purpose.  Within  the  period  of  60  days,  the  plaintiff  tendered  to  the 
defendant  company  the  amount  of  the  first  premium. 

The  defendant  does  not  contend  that  a  formal  delivery  of  the  pol- 
icy was  essential,  and  admits  that  where  all  conditions  necessary  to 
the  policy's  taking  effect  exist,  then  the  policy  is  a  valid,  subsisting 
contract  of  insurance,  even  though  there  may  have  been  no  delivery. 
Defendant  refers,  however,  to  the  provision  on  the  face  of  the  policy 
above  quoted,  viz.,  that  it  "shall  not  take  effect  unless  nor  until  the 
first  premium  is  actually  paid,  while  the  insured  is  in  the  same  con- 
dition of  health  as  described  in  the  application."  It  is  urged  tha:, 
under  this  provision,  even  though  the  defendant  agreed  with  the  said 
William  C.  Mullen  that  he  should  have  60  days,  if  he  became  insured, 
within  which  to  pay  the  first  premium,  it  was  contemplated  that,  be 
fore  the  policy  should  take  effect,  the  applicant,  while  in  the  sam 
state  of  health  as  described  in  his  application,  should  give  a  note  to 
the  company,  or  in  some  other  way  secure  the  deferred  pay  men. 
In  other  words,  it  is  contended  that  the  conditions  precedent  to  thi 
policy's  taking  effect  were  either  the  payment  or  the  securing  of  the 
payment  of  the  first  premium,  while  the  insured  should  be  in  the  same 
condition  of  health  as  at  the  date  of  his  application. 

The  agreement,  as  stated  by  the  defendant,  that  applicant  shoulc 
have  60  days  within  which  to  pay  the  first  premium,  makes  no  refer 
ence  to  anything  to  be  done  by  the  insured.  By  the  agreement,  a 
credit  of  60  days  is  given  in  praesenti  to  the  insured  for  the  payment 
of  the  first  premium,  and  the  condition  annexed  to  its  payment  is 
waived.  The  approval  of  the  risk  and  the  executing  of  the  policy 
and  the  mailing  of  it  by  the  company  to  its  agents  constituted  a  con- 
tract between  the  parties  which  was  binding  from  the  date  of  said  ap- 
proval and  mailing,  unless  applicant,  at  the  time  of  such  acceptance, 
was  in  a  poorer  state  of  health  than  when  he  made  his  application. 
Being  in  the  same  state  of  health  as  when  he  applied  for  the  insur- 
ance, he  was  insured,  regardless  of  the  fact  that  the  policy  was  not 
actually  delivered  to  him,  or  that  he  did  not  execute  a  formal  under- 
taking to  pay  the  premium.  Instead  of  requiring  instant  payment  of 
the  first  premium,  the  defendant  relied  upon  the  promise  of  the  ap- 
plicant to  make  payment  thereof  within  the  time  during  which  credit 
was  given,  and  at  its  expiration  could  have  enforced  payment  of  the 
same.  A  credit  of  60  days  for  the  payment  of  the  first  premium  was 
substituted  for  the  requirement  of  its  actual  cash  payment,  as  a  con- 
dition precedent  to  the  taking  effect  of  the  policy.  The  obligation 
of  .the  insured,  upon  his  agreement  with  the  defendant  for  a  deferred 
first  payment,  was  no  less  than  it  would  have  been  upon  a  note  or 
other  formal  undertaking  in  that  regard. 

A  suggestion,  rather  than  an  argument,  is  made,  that  in  any  event, 
the  policy  would  not  take  effect  until  the  deferred  payment  was  actu- 
ally made.    It  would  indeed  be  a  violent  construction  of  the  coo* 
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tract  between  (he  parties  to  hold  that  the  giving  of  the  credit  for  60 
days  for  the  payment  of  the  first  premium,  merely  postponed  to  the 
end  of  that  period  the  time  when  the  policy  should  go  into  effect. 
In  other  words,  that  the  payment  of  the  first  premium,  while  the  ap- 
plicant was  still  in  his  original  health,  was  merely  postponed  for  60 
days,  but  was  still  a  condition  precedent  to  any  obligation  on  the  part 
of  the  defendant  company.  What  motive  could  the  applicant  have 
in  making  such  a  contract?  The  credit  given  would  be  useless  to 
him,  and  yet  the  defendant  company  would  hold. the  applicant  bound 
to  pay  the  first  premium  at  the  end  of  60  days,  on  a  tender  of  the 
policy. 

At  the  conclusion  of  the  evidence,  both  plaintiff  and  defendant 
asked  the  court  for  binding  instructions.  The  effect  of  this  double 
request  was  understood  and  both  parties  agreed  that  the  case  was 
thereby  withdrawn  from  the  jury  and  submitted  to  the  court  alone. 
The  findings  of  fact  were  accordingly  made,  as  summarized  above, 
and  the  learned  judge  of  the  court  below  found,  as  a  conclusion  of 
law,  that  the  plaintiff  was  entitled  to  recover,  and  judgment  was  en- 
tered for  the  plaintiff  in  the  sum  of  $3,204.99,  the  amount  due  under 
the  policy. 

No  error  is  found  in  the  action  of  the  court  below,  and  its  judg- 
ment is  therefore  affirmed. 


PARR  et  al.  v.  OOLFAX 

(Circuit  Court  of  Appeals,  Ninth  Circuit    July  15,  19120 

No.  1.937. 

Indians  (§  18*)— I/andb— Descent—Determination— Appeal. 

In  a  suit  to  determine  heirship  to  an  unpatented  Indian  allotment  in 
the  Umatilla  reservation,  the  court  decided  that  the  equitable  title  to 
the  land  was  in  the  Indian's  widow.  Eleven  days  after  an  appeal  taken 
Act  Cong.  June  25,  1910,  c.  431,  36  Stat.  855,  was  passed,  providing  that 
when  an  Indian  allottee  dies  before  expiration  of  the  trust  period  and 
before  the  issuance  of  a  patent,  without  a  will  disposing  of  the  allotment, 
the  Secretary  of  the  Interior,  on  notice  and  hearing,  shall  ascertain  the 
legal  heirs  of  such  decedent,  and  his  decision  shall  be  conclusive.  Held, 
that  such  act  deprived  the  Circuit  Court  of  Appeals  of  jurisdiction  to  en- 
tertain an  appeal  from  a  decree  sued  out  after  the  statute  went  into 
effect,  since  it  deprived  the  court  of  Jurisdiction  to  enforce  any  Judgm^t 
it  might  render  on  such  appeal. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent.  Dig.  §  49;  Dec.  Dig.  i 
18.*] 

Appeal  from  the  Circu**  Court  of  the  United  States  for  the  District 
of  Oregon. 

Suit  by  Maggie  Ellen  Parr  and  others  against  Louise  Colfax.  Judg- 
ment for  defendant,  and  plaintiffs  appeal.    Dismissed. 

Lowell  &  Winter,  of  Pendleton.  Or.,  for  appellants, 

R.  J.  Slater,  of  Pendleton,  Or.,  for  appellee. 

John  McCourt,  U.  S.  Atty. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges^ 
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GILBERT,  Circuit  Judge.  Isaac  Gober,  an  Indian  of  mixed  biood, 
was  allotted  80  acres  of  the  land  of  the  Umatilla  Indian  reservation, 
and  his  allotment  was  approved  by  the  Conmiissioner  of  Indian  Af- 
fairs on  April  12,  1893.  The  allotment  was  made  under  the  act  of 
Congress,  approved  March  3,  1885  (chapter  319;  23  Stats.  340).  In 
the  year  1895,  while  Gober  was  residing  upon  the  Umatilla  reserva- 
tion, he  was  married  after  the  Indian  custom  to  Louise  Colfax,  the 
appellee  herein,  the  said  parties  to  the  marriage  then  and  there  agree- 
ing with  each  other,  under  the  laws  and  customs  of  the  tribes  of  In- 
dians located  and  residing  upon  the  reservation,  to  live  and  cohabit 
together  as  husband  and  wife.  Two  children  were  bom  of  the  mar- 
riage. One  of  them  died  prior  to  the  death  of  Isaac  Gober,  which 
occurred  on  or  about  November  24,  1899.  The  other  was  bom  shortly 
after  his  death,  and  died  in  infancy.  The  controversy  presented  in  the 
court  below  upon  the  bill  of  the  appellants  and  the  cross-bill  of  the 
appellee  concemed  the  title  to  the  80  acres  so  allotted  to  Isaac  Gober, 
the  appellee  claiming  to  own  the  same  as  the  heir  of  the  youngest 
child  of  herself  and  Isaac  Gober,  the  appellants,  who  were  the  chil- 
dren of  Gober's  sister,  claiming  to  own  the  same  as  the  heirs  of 
Gober's  estate,  their  contention  being  that  by  the  allotment  to  Gober 
under  the  act  of  March  3,  1885,  he  became  a  citizen  of  the  United 
States  and  of  the  state  of  Oregon,  and  amenable  to  all  the  laws  of 
said  state,  and  that  the  marriage  to  the  appellee  was  invalid  under 
those  laws,  not  having  been  performed  according  to  the  formalities 
therein  prescribed,  citing  Hofcnes  v.  Holmes,  1  Sawy.  99,  Fed.  Cas. 
No.  6,638.  The  United  States  was  made  a  party  to  both  bills.  The 
court  held  that  the  marriage  of  Isaac  Gober  to  Louise  Colfax  was 
valid ;  that  Louise  Colfax  was  the  owner  of  the  equitable  title  in  fee 
of  the  land  described,  the  legal  title  to  which  the  United  States  holds 
as  trustee  for  her  under  the  act  of  Congress  of  March  3,  1885 ;  and 
that  the  appellants  have  no  interest  in  said  land  or  the  rents  or  profits 
thereof. 

The  decree  was  rendered 'on  June  14,  1910,  the  court  having  as- 
sumed jurisdiction  under  Act  Feb.  6,  1901,  c.  217,  31  Stats.  760. 
Eleven  days  after  the  date  of  the  decree,  the  act  of  June  25,  1910,  wAs 
approved.    That  act  (36  Stats.  855)  provides  as  follows: 

"That  wben  any  Indian  to  whom  an  allotment  of  land  has  been  made,  or 
may  hereafter  be  made,  dies  before  the  expiration  of  the  trust  period,  and 
before  the  issuance  of  a  fee  simple  patent,  without  having  made  a  will  dis- 
posing of  said  aUotment  as  hereinafter  provided,  the  Secretary  of  the  In- 
terior, upon  notice  and  hearing,  under  such  rules  as  he  may  prescribe,  shall 
ascertain  the  legal  heirs  of  such  decedent,  and  his  decision  thereon  shall 
be  final  and  conclusive.  If  the  Secretary  of  the  Interior  decides  the  heir 
or  heirs  of  such  decedent  competent  to  manage  their  own  affairs,  he  shall 
issue  to  such  heir  or  heirs  a  patent  in  fee  for  the  allotment  of  such  de- 
cedent; if  he  shall  decide  one  or  more  of  the  heirs  to  be  incompetent,  he 
may,  in  his  discretion,  cause  such  lands  to  be  sold :  Provided,  that  if  the 
Secretary  of  the  Interior  shall  find  that  the  lands  of  the  decedent  are  capa- 
ble of  partition  to  the  advantage  of  the  heirs,  he  may  cause  the  shares  of 
siich  as  are  competent,,  upon  their  petition,  to  be  set  aside  and  patents  la 
fee  to  be  issued  to  them  therefor." 
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The  question  arises,  What  is  the  eflfect  of  that  statute  upon  the  ap- 
peal in  this  case?  The  contention  is  made  that  it  has  no  application 
to  a  case  which  was  begun  before  the  date  of  the  statute.  But  we 
d6  not  think  so.  There  is  in  the  statute  no  clause  reserving  jurisdiction 
as  to  pending  cases,  and  the  meaning  of  the  statute  is  clear  that  ex- 
clusive jurisdiction  is  given  to  the  Secretary  of  the  Interior  of  all 
cases  where  an  Indian,  to  whom  allotment  of  land  had  been  made  or 
might  thereafter  be  made  dies  or  had  died  intestate  before  the  expira- 
tion of  the  trust  period  and  before  the  issuance  of  the  fee-simple  patent. 
That. construction  being  given,  the  statute  deprived  the  Circuit  Court 
of  jurisdiction  to  entertain  an  action  such  as  is  here  under  considera- 
tion, and  thereby,  as  a  necessary  incident,  it  took  away  the  jurisdic- 
tion of  this  court  to  entertain  an  appeal  from  the  decree  of  the  Circuit 
Court,  sued  out  after  the  statute  went  into  effect,  and  this  for  the  rea- 
son that  the  act  deprives  this  court  of  the  power  to  enforce  any  judg- 
ment it  may  render  on  an  appeal.  We  so  construedl  a  similar  statute 
in  United  States  v-  Kelly,  97  Fed.  460,  38  C.  C.  A.  275,  where  we  held 
that  the  Circuit  Court  of  Appeals  had  no  power  to  review  the  judg- 
ment of  a  Circuit  Court  in  a  matter  of  which  the  latter  had  been 
divested  of  its  judisdiction,  and  we  said: 

"This  court  could  act  upon  the  Circuit  Court  only  through  its  mandate. 
It  will  not  issue  the  mandate  to  a  court  which  has  not  power  to  enforce  it" 
Hunt  V.  Palao,  4  How.  589,  11  L.  Ed.  1115 ;  McNulty  v.  Batty,  10  How.  72, 
13  L.  Ed.  833;  United  States  v.  McCrory,  91  Fed.  295,  33  0.  C.  A.  615; 
Kallroad  Co.  v.  Grant,  98  U.  S.  398,  25  L.  Ed.  231 ;  Assessor  v.  Osborne.  9 
Wall.  567,  19  L.  Ed.  748;  Bond  v.  United  gtates  (0.  0.)  181  E^d.  613;  Pel- 
Ata-Yakot  v.  United  States  (C.  C.)  188  Fed.  387. 

The  appeal  is  dismissed. 


STATE  OP  WBSt  VIRGINIA  ex  rel.  HALFPENNY  et  al.  T.  McDONALD 

et  al. 

(Circuit  Court  of  Appeals,  Fourth  Cireuit    July  10,  1912.) 

No.  1,087. 

Shxbiffs  and  Constables  (§  167*) — Levy — ^Liabilitt. 

Where  plaintiff  obtained  an  attachment  which  was  placed  in  the  hands 
of  a  deputy  sheriff  who  made  a  return  reciting  a  levy  on  stacks  of  lum- 
ber consisting  of  oak,  poplar,  chestnut,  etc,  at  designated  places,  and 
took  all  the  lumber  in  his  possession,  and  plaintiff  did  not,  aa  he  could 
have  done,  compel  a  corrected  return,  and  there  was  nothing  to  show  that 
the  lumber  levied  on  was  sufficient  to  pay  any  part  of  plaintiff's  claim, 
other  than  was  paid  by  lumber  sold  and  applied,  or  anything  to  show  lack 
of  reasonable  care  on  the  part  of  the  sheriff  or  those  representing  him, 
in  taking  care  of  lumber  levied  on,  or  that  the  cost  of  such  care  would 
not  equal  the  injury  caused  by  want  of  care,  the  sheriff  and  the  sure- 
ties on  his  official  bond  were  not  liable  for  negligence  In  permitting  per- 
sons to  remove  lumber  levied  on. 

[Ed.  Note. — ^For  other  cases,  see  Sheriffs  and  Constables,  Cent  Dig.  U 
854-«71 ;   Dec.  Dig.  i  157.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia,  at  Philippi. 

•For  other  caaei  aee  lame  topio>*  i  hvmbbb  la  Dec.  *  Am.  Digs.  1907  to  dat«,  *  Bep'r  Indexes 
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Action  at  law  by  the  State  of  West  Virginia,  on  the  relation  of 
John  Halfpenny  and  another,  against  Floyd  McDonald  and  another. 
There  was  a  judgment  for  defendants,  and  plaintiffs  bring  error.  Af< 
finned. 

H.  M.  McCaughey  (W.  B.  Maxwell  and  E.  L.  Maxwell,  on  the 
briefs),  for  plaintiffs  in  error. 
E.  D.  Talbott,  for  defendant^  in  error. 

Before  GOFF,  Circuit  Judge,  and  BOYD  and  ROSE,  District 
Judges. 

GOFF,  Circuit  Judge.  This  is  an  action  at  law  to  recover  damages 
of  the  defendants  below,  Floyd  McDonald  and  the  Citizens'  Trust  & 
Guaranty  Company  of  West  Virginia.  The  former  had  been  sheriff 
of  Randolph  county,  W.  Va.,  and  the  said  Trust  Company  was  the 
surety  on  his  official  bond.  The  declaration  filed  by  the  plaintiff  al- 
leged that  the  said  McDonald,  as  such  sheriff,  did  not  observe  and 
faithfully  perform  the  conditions  of  his  official  bond,  but  made  de- 
fault therein,  the  breach  assigned  being  that  on  the  16th  day  of  No- 
vember, 1907,  Halfpenny  &  Hamilton  instituted  a  certain  suit  in  eq- 
uity in  the  circuit'  court  of  Randolph  county,  W.  Va.,  against  H.  W. 
Tate  and  C.  M.  McDivitt,  partners  doing  business  as  Tate  &  Mc- 
Divitt,  and  that  pending  said  suit  an  order  of  attachment  was  duly 
issued  against  the  property  of  H.  W.  Tate  and  C.  M.  McDivitt 
for  a  balance  of  about  $3,500  for  money  claimed  to  be  due  from 
them  to  Halfpenny  &  Hamilton,  and  also  for  $4,000  damages.  Said 
attachment  was  served  on  certain  garnishees ;  the  proceedings  there- 
under not  being  material  in  the  disposition  of  this  writ  of  error.  On 
November  23,  1907,  at  the  instance  of  the  plaintiff  below,  a  second 
attachment  foir  a  like  purpose  was  duly  issued  against  the  property 
of  said  Tate  &  McDivitt,  which  was  placed  in  the  hands  of  a  dep- 
uty for  said  sheriff,  who  made  a  return  of  the  same  in  these  words : 

"Not.  27tli,  1907,  levied  wfthln  order  of  attachment  upon  aU  the  stacks  of 
Inmber  consisting  of  oak  and  chestnut  at  the  R.  R.  Siding  at  Fisher  in  Roar- 
ing Greek  District,  and  upon  all  the  stacks  of  lumber  at  what  is  known  as  the 
Andy  Durkln  'set*  in  Roaring  Greek  District,  and  on  Nor.  28th,  1907,  levied  up- 
on aU  the  lumber  at  the  siding  at  EllngsyiUe  Station  in  Roaring  Greek  Dis- 
trict, consisting  of  oak,  poplar,  chestnutr  etc.,  and  took  all  of  said  lumber  in 
my  possession.  G.  M.  Marstiller,  Dept  for  Floyd  McDonald,  S.  R.  G." 

The  declaration  further  alleged  that  on  the  Uth  day  of  July,  1908, 
the  circuit  court  of  Randolph  county  entered  a  decree  abating  said 
attachment,  and  that  from  that  decree  Halfpenny  &  Hamilton  ap- 
pealed to  the  Supreme  Court  of  West  Virginia,  which  court  on  the 
9th  day  of  March,  1909,  reversed  that  decree,  and  adjudged  that  the 
attachment  was  sued  out  on  good  and  sufficient  grounds,  and  that  the 
property  so  attached,  or  a  sufficient  portion  thereof,  should  be  sold 
to  satisfy  the  sum  of  $3,736.14,  with  interest  and  costs,  subject  to 
credits  for  such  sums  as  might  be  collected  from  the  garnishees  be- 
fore mentioned ;  also,  it  is  alleged  in  the  declaration  that  the  lumber 
so  levied  upon  was  amply  sufficient  to  have  fully  paid  plaintiff's  en- 
tire claim  and  costs;  that  to  satisfy  the  sum  due  plaintiff  the  sheriff 
107  F.— 20 
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was  directed  lo  make  sale  of  the  lumber  he  had  attached,  which  he 
was  unable  to  do  because  he  had  carelessly  permitted  practically  all 
of  it  to  be  stolen  from  his  possession,  and  had  not  cared  for  and  pro- 
tected it,  as  he  should  have  done  afte^r  having  taken  it  into  his  pos- 
session, and  that  because  of  such  negligence  Halfpenny  &  Hamilton 
lost  most  of  their  said  claim  and  the  interest  and  costs  due  them,  be- 
cause of' which  and  the  breach  of  duty  mentioned  the  said  sheriff  be- 
came liable  for  the  sum  demanded;  that  C.  M.  Marstiiler  aforesaid, 
the  deputy  who  permitted  certain  parties  to  unlawfully  take  and  re- 
move the  lumber  mentioned  after  it  had  been  levied  upon,  was  the 
duly  qualified  deputy  of  said  sheriff. 

With  the  permission  of  the  court  and  in  conformity  with  the  usual 
practice,  the  defendant  McDonald  appeared  and  filed  his  plea  of  "nil 
debet,"  on  which  issue  was  joined,  and  the  case  duly  tried!  to  a  jury, 
which  rendered  a  verdict  for  the  defendants. 

The  plaintiff  moved  to  set  aside  said  verdict,  which  the  court  after 
-argument  and  due  consideration  refused  to  do.  During  the  trial  the 
plaintiff  excepted  to  certain  rulings  of  the  court,  and  tendered  bills 
of  exceptions  which  were  duly  signed.  The  instructions  to  the  jury 
asked  for  by  the  plaintiff  were  given  by  the  court,  as  was  also  the 
instruction  requested  by  the  defendant  McDonald.  To  the  judgment 
entered  on  the  verdict  so  rendered  this  writ  of  error  was  awarded. 

The  instruction  given  by  the  court  at  the  instance  of  the  defendant, 
to  which  the  plaintiff  objected,  and  which  is  involved  in  this  writ, 
reads  as  follows: 

"The  court  Instructs  the  Jury  that  an  officer  who  levies  an  order  of  attach- 
ment upon  personal  property  is  not  an  insurer  thereof ;  and  therefore  unless  the 
jury  helieves  from  the  evidence  that  the  lumber  levied  upon  under  the  order 
of  attachment  of  November  23.  1907,  and  particularly  specified  in  the  sheriflTs 
return  thereon,  or  any  material  part  thereof,  was,  because  of  the  negligence,  or 
want  of  reasonable  care  and  diligence  on  the  part  of  the  defendant  McDonald, 
unlawfully  taken  and  removed  out  of  and  from  the  Jurisdiction  of  the  circuit 
court  of  Randolph  county,  then  the  Jury  should  find  for  the  defendant;  and 
the  court  further  instructs  the  Jury  that  the  burden  of  proving  that  the  de- 
fendant McDonald  failed  to  use  ordinary  care  and  dUigence  to  protect  the 
«aid  lumber  levied  upon  and  taken  Into  his  possession,  and  the  removal  of 
fiaid  lumber  or  any  material  part  thereof  from  the  possession  of  the  said  de- 
fendant and  out  of  the  Jurisdiction  of  said  circuit  court  are  upon  the  plain- 
tiff." 

The  testimony  in  this  case  is  uncertain,  contradictory,  confusing, 
and  not  of  that  character  that  would  justify  a  jury  in  returning  a 
verdict  for  damages  against  any  one.  It  fails  to  show  the  quantity 
of  lumber  levied  upon,  it  does  not  specify  the  amount  of  lumber  re- 
moved after  the  levy  was  made,  it  fails  to  show  whether  or  not  all 
of  the  lumber  removed  was  from  the  places  and  the  stacks  of  lumber 
levied  on,  or  from  the  places  and  stacks  not  levied  on.  The  evidence 
is  most  unsatisfactory — in  fact,  is  pure  guess  work — ^as  to  the  number 
of  feet  of  lumber  covered  by  the  attachment  and  taken  into  his  pos- 
session by  the  officer  making  the  levy.  The  fact  that  the  return  made 
by  the  officer  making  the  levy  was  not  explicit,  and  did  not  definitely 
describe  the  property,  is  immaterial.  There  was  no  objection  to  said 
return  when  it  was  made  and  filed,  and  the  officer  making  it  was  not 
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compelled  to  amend  and  correct  it,  as  the  plaintiff  could  have  com- 
pelled him  to  do.  We  are  unable  to  see  how  the  jury  could  have  ren- 
dered any  other  verdict  than  it  did,  as  it  was  without  evidence  from 
which  any  calculation  could  have  been  made  showing  that  the  lum- 
ber levied  on  was  sufficient  to  have  paid  any  part  of  the  plaintiff's 
claim,  other  than  was  paid  by  the  lumber  sold  and  so  applied.  It  fails 
to  clearly  establish  lack  of  reasonable  care  on  the  part  of  the  -defend- 
ant McDonald  or  those  representing  him.  The  nearest  approach  to- 
doing  so  relates  to  the  failure  to  restack  a  part  of  said  lumber,  where- 
by likely  a  portion  of  it  was  injured,  but  in  that  connection,  conceding^ 
the  injury,  no  effort  was  made  to  show  that  the  cost  of  such  care  and 
attention  would  not  have  equaled  if  not  exceeded  the  injury  caused 
thereby. 

The  instruction  given  by  the  court  was,  under  the  circumstances 
disclosed  by  the  testimony  in  this  case,  most  favorable  to  the  plaintiff 
below,  and  the  failure  to  recover  the  damages  claimed  must  be  attrib- 
uted to  the  weakness  of  his  case  as  presented  to  the  jury — ^whatever 
in  fact  its  strength  may  have  been — ^and  not  to  the  instruction  given 
by  the  court,  with  which  we  find  no  fault.  The  assignments  of  error 
are  without  merit.    We  find  no  error  in  the  judgment  complained  of- 

Affirmed. 


WASHINGTON  et  al  v.  TEARNEY  et  al. 

(drcolt  Court  of  Appeals,  Fourth  Circuit    May  29,  1912.) 

No.  1,068. 

Bankrxtptct  (§  468*) — Practice  on  AppeaI/— Findinqb. 

On  an  appeal  in  a  bankruptcy  proceeding,  findings  of  fact  and  conclu- 
sions of  law  wUl  not  ordinarUy  be  stated  by  tbe  Circuit  Court  of  Ap- 
peals, unless  requested,  and  the  request  should  be  made  at  the  time  of 
argument 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  930;  Dec. 
Dig.  i  468.« 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43. 
C,  0.  A.  9.] 

On  rehearing.     Former  ruling  affirmed. 
For  former  opinion,  see  194  Fed.  830. 

Before  GOFF  and  PRITCHARD.  Circuit  Judges,  and  ROSE,  Dis- 
trict Judge. 

ROSE,  District  Judge.  Our  order  affirming  the  decree  below  was 
entered  March  16,  1912,  On  April  9th  the  trustees  in  bankruptcy 
filed  a  petition  for  rehearing.  For  the  first  time  they  then  asked  for 
findings  of  fact  and  conclusions  of  law.  General  Order  in  Bank- 
ruptcy 36,  par.  3  (89  Fed.  xiv,  32  C.  C.  A.  xxxvi).  Such  findings  and 
conclusions  will  not  ordinarily  be  made  unless  requested.  Chapman 
V.  Bowen,  207  U.  S.  91,  28  Sup.  Ct.  32,  52  L.  Ed.  116.  The  request 
should  be  made  before  the  decree  of  this  court  is  entered.     Knapp 

*For  oUier  caaea  lae  eame  topic  A  S  numbbb  in  Deo.  ft  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes. 


Digitized  by 


Google 


808  197  FBDBBAL  BEPORTEB 

V.  Milwaukee  Trust  Co.,  162  Fed.  675,  89  C.  C.  A.  467;  Crucible 
Steel  Co.  V.  Holt,  174  Fed.  127,  98  C.  C.  A.  101. 

Convenience  will  be  promoted  and  time  saved  if  at  the  argument  of 
the  cause  any  party  who  contemplates  an  appeal  to  the  Supreme 
Court,  if  the  conclusion  of  this  court  shall  be  against  him,  shall  ask 
that  such  findings  and  conclusions  be  made.  In  future  we  shall  ex- 
pect such  a^pplications  to  be  presented,  if  at  all,  at  the  hearing.  We 
have  not  heretofore  had  occasion  to  say  anything  on  this  subject. 
When  the  present  request  was  made,  we  therefore  thought  it  fitting 
to  take  such  action  as  would  enable  the  trustee  to  appeal,  if  this  be  a 
case  in  which  an  appeal  will  lie,  as  to  which  we  express  no  opinion. 
We  granted  the  motion  for  rehearing,  not  that  we  desired  to  hear 
further  argument,  and  not  that  we  saw  any  reason  to  modify  the 
opinion  heretofore  handed  down,  but  merely  that  findings  of  fact  and 
conclusions  of  law  might  be  made  and  filed  at  or  before  the  time  of 
entering  our  final  decree. 

Such  findings  and  conclusions  having  been  now  filed,  we  will  re- 
enter as  of  this  date  the  decree  heretofore  passed. 


In  re  MEDINA  QUARRY  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  14,  1912.) 

No.  17. 

Bankbuftct  (§  468*) — ^Pboceedinos  tor  Review — Remand. 

Where  the  Circuit  Court  of  Appeals  on  an  appeal  has  determined  the 
law  governing  the  right  of  creditors  to  the  allowance  of  counsel  fees  for 
seryices  rendered  the  estate  of  a  bankrupt,  it  may  properly  remand  the 
case  to  permit  the  amounts  to  be  fixed  by  the  District  Court 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  8  930;  Dec. 
Dig.  §  468.* 

Appeal  ^nd  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert  43 
0.  C.  A.  9.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Western  District  of  New  York. 

In  the  matter  of  the  Medina  Quarry  Company,  bankrupt.  On  mo- 
tion for  resettlement  of  mandate  directed  on  reversal  (191  Fed.  815, 
112  C.  C.  A.  329).    Motion  denied. 

Martin  Conboy,  for  petitioners. 

W.  E.  Houpt  and  J.  J.  Ryan,  for  respondents. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  The  petition  to  revise  was  disposed  of  by  re- 
versing the  order  below  and  remanding  the  cause  "for  further  pro- 
ceedings in  accordance  with  this  opinion.'* 

The  question  presented  by  the  petition  to  revise  was  the  pro- 
priety of  allowances  to  certain  creditors  for  expenses  incurred 
through  services  of  counsel.     We  held  that  such  allowance  might 
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be  made  by  the  district  judge,  where  property  transferred  or  con- 
cealed by  a  bankrupt  had  been  through  the  efforts  of  such  counsel 
recovered  for  the  benefit  of  the  estate,  such  allowance  to  be  reason- 
able in  amount. 

As  to  two  of  the  allowances,  we  accepted  the  finding  of  the 
District  Court  that  service  of  the  sort  referred  to  for  the  benefit  of 
the  estate  had  been  rendered,  but  further  hdd  that,  the  allow- 
ance being  a  lump  sum  in  each  case,  covering  such  services  and 
also  other  services  of  a  different  character,  the  order  would  have 
to  be  reversed  and  the  cause  remanded  for  making  allowances  for 
the  particular  services  which  are  within  the  statute. 

We  see  no  necessity  for  modifying  the  mandate  in  any  way.  The 
district  judge  will  proceed  to  ascertain  how  much  should  be  al- 
lowed for  the  particular  services.  He  will  do  this  either  upon  the 
record  originally  before  him  in  the  District  Court,  or,  if  he  wishes, 
he  may  taJce  additional  testimony.  Uppn  reaching  a  conclusion, 
he  will  embody  the  same  in  an  order  or  decree.  There  is  nothing 
further  for  this  court  to  do,  unless  one  side  or  the  other  should  be 
dissatisfied  with  such  order  or  decree  and  should  undertake  to  upset 
it  by  a  petition  to  revise,  a  contingency  which  must  certainly  be  re- 
mote since  the  law  of  the  case  is  settled  by  our  former  opinion. 


CARLSON  MOTOR  &  TRUCK  CO.  v.  MAXWELL--BRISCOE  MOTOR  00. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  6^  1912.) 

No.  181. 

Fatbits  (i  328*) — ^Validity  and  Infbing-ement-^Intebnai.  Coubustion  En- 
gine. 

The  Carlson  patent,  No.  797,555,  dalm  1,  for  improvements  in  internal 
combustion  engines,  designed  to  facilitate  access  to  the  Inside  working 
mechanism  for  the  purpose  of  adjustment  or  to  make  repairs,  whtie  for 
an  Improvement  only,  was  not  anticipated  and  In  the  limited  field  covered 
disclosed  patentable  Invention ;  also,  held  Infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Carlson  Motor  &  Truck  Company  against  the 
Maxwell-Briscoe  Motor  Company.  Decree  for  complainant  (178  Fed. 
458),  and  defendant  appeals.    Affirmed. 

Samuel  OaVcu  Edmonds  and  DeaJi  S.  Edmonds,  for  appellant 
Livingston  Giflford  and  E.  W.  Marshall,  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  patent  in  controversy  was  granted  to 
Charles  A.  Carlson  August  22,  1905,  for  improvements  in  internal 
combustion  engines  and  relates  particularly  to  the  fourcycle  multi- 
cylinder  type.  It  consists  in  novel  features  whereby  the  working 
parts  are  readily  accessible  and  in  means  whereby  access  may  be  had 
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to  the  valves  and  valve  operating  mechanism  for  each  of  the  cylin- 
ders, independently  of  the  similar  devices  in  connection  with  other 
cylinders.  It  also  consists  in  a  novel  construction,  arrangement  and 
location  of  the  valves  and  their  operating  mechanism.  The  principal 
objects  of  the  invention  are  to  secure  simplicity,  compactness  and 
rigidity  of  construction  of  the  various  parts.  The  patentee  also  in- 
sists that  his  improvements  reduce  the  weight  and  size  of  the  parts 
and  make  them  readily  accessible  when  it  is  necessary  for  the  op- 
erator to  reach  them. 

The  engine  illustrated  and  described  has  four  cylinders,  but  the 
patentee  points  out  that  the  invention  may  be  employed  where  more 
or  less  than  four  cylinders  are  employed. 

The  drawings  show  a  construction  by  which  easy,  access  may  be 
had  to  all  parts  of  the  engine  without  seriously  dismembering  it. 
The  specification  says : 

*To  obtain  access  to  the  interior  of  the  casing,  the  entire  coyer-plate-oover 
21,  together  with  the  cam-shaft  and  cams,  cam-followers  and  slides,  and  all 
parts  carried  thereby,  may  be  removed  by  merely  removing  the  six  bolts  which 
hold  the  said  cover-plate  in  place.  *  *  *  All  parts  being  carried  by  and 
self -contained  within  the  cover-plate  said  plate  may  be  as  easily  replaced.  To 
obtain  access  to  the  cam-shaft,  cams,  and  cam-foUowers  it  is  only  necessary 
to  remove  the  auxiliary  cam-plate  36,  and  then  to  obtain  access  to  any  one 
or  pair  of  the  slides  31  it  is  only  necessary,  in  addition  to  removing  the  said 
auxiliary  cover  36,  to  remove  the  individual  cover-plate  32,  covering  the  slide 
or  slides  to.  which  access  is  desired." 

The  claim  in  controversy  is  as  follows : 

"In  an  internal-combustion  engine,  the  combination  with  a  hollow  casing, 
opposed  cylinders  secured  thereto,  and  inlet  and  exhaust  valves  mounted  in 
a  part  stationary  with  said  cylinders,  of  a  removable  cover-plate  for  said 
casing,  a  cam-shaft  mounted  in  said  cover-plate,  and  cam-followers  also 
mounted  in  said  cover-plate  and  removable  therewith,  said  cam-followers  ar- 
ranged to  engage  and  operate  said  valves.'' 

The  claim  is  for  a  combination,  in  an  internal  combustion  engine, 
having  the  following  elements: 

First. — A  hollow  casing. 

Second. — Opposed  cylinders  secured  thereto. 

Third, — ^An  inlet  and  exhaust  valves  mounted  in  part  stationary 
with  said  cylinders. 

Fourth. — ^A  removable  cover-plate  for  said  casing. 

Fifth. — ^A  cam-shaft  mounted  in  said  cover-plate. 

Sixth. — Cam-followers  also  mounted  in  the  cover-plate  and  re- 
movable therewith,  said  followers  being  arranged  to  engage  and 
operate  said  valves. 

The  defenses  are  anticipation  and  noninfringement. 

The  contention  of  the  defendant  is  that  the  claim  is  void  because 
it  is  anticipated  by  prior  patents  and  devices  and,  if  limited  so  as  to 
avoid  the  prior  art,  that  the  defendant's  device  does  not  infringe. 

Although  the  record  deals  largely  with  complicated  and  minute 
details,  it  is  obvious  that  the  improvement  covered  by  the  claim  is  a 
simple  one.  Prior  to  Carlson's  invention,  in  order  to  get  at  the  bear- 
ings .of  the  connecting  rod  and  crank-shaft,  it  was  necessary,  except 
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in  the  instances  hereafter  referred  to,  to  take  the  engine  apart,  re- 
move the  cam-shaft  and  followers  and,  after  the  bearings  had  been 
adjusted,  to  replace  and  readjifst  the  parts.  All  this  took  time  and 
money;  a  quick,  simple  and  inexpensive  adjustment  or  repair  was 
not  possible  prior  to  Carlson's  contribution  to  the  art.  Since  then  it 
is  easily  accomplished  by  the  simple  device  of  mounting  the  cam 
shaft  and  followers  in  the  cover  of  the  crank  case  so  that  when  the 
cover  is  removed  the  bearings  are  accessible.  . 

The  invention  is  clearly  stated  by  Judge  Hazel  in  the  following 
language : 

"The  object  of  the  Invention  was  to  enable  ready  access  to  the  inside  work- 
ing mechanism  of  the  engine  for  the  purpose  of  adjustment  or  to  make  re- 
pairs. To  attain  this  end  the  invetitor  conceived  the  idea  of  assembling  the 
valve  operating  appliances  In  a  separable  frame  and  Joining  them  thereto  and 
he  arranged  the  bearings  for  the  cam-shaft  and  the  connecting  rods  within 
the  interior  of  the  hoUow  casing  upon  which  the  frame  or  cover-plate  rests." 

The  invention  enables  the  mechanic  by  removing  the  cover-plate 
to  reach  the  connecting  rod  bearings  and  adjust  them  while  the 
crankshaft  bearings  are  in  place.  It  makes  the  work  of  adjustment 
easier  and  the  parts  to  be  adjusted  more  accessible.  The  difficulty  of 
doing  this  work  without  dismembering  the  engine  in  prior  types  of 
opposed  cylinder  engines  was  a  serious  drawback  to  their  efficiency. 

Although  several  accomplished  mechanical  experts  were  working 
on  the  problem,  Carlson  was  the  first  to  solve  it  by  his  removable 
cover-plate  with  cam-shaft  mounted  therein  and  removable  therewith. 
The  invention  was  not  generic ;  it  related  only  to  an  improvement  in 
existing  structures,  but  was  clearly  an  advance  in  the  art  which,  in 
view  of  the  testimony  as  to  its  efficiency  and  popularity,  required  in- 
ventive, rather  than  mechanical  skill. 

The  patent  to  Duryea,  No.  605,815,  dated  June  14,  1898,  applica- 
tion filed  June  14,  1897,  was  the  best  reference  offered  by  the  de- 
fendant at  the  final  hearing.  It  is  for  a  gas  engine  and  shows  a  sep- 
arable crank  casing  but  the  crank-shaft  revolves  in  bearings  contained 
in  the  two  parts  of  the  casing  which  are  bolted  together  for  that 
purpose.  To  remove  the  valve  controlling  mechanism  it  is  'necessary 
to  remove  half  of  the  crank-shaft  casing.  The  patentable  feature 
of  Carlson's  contribution  to  the  art  was  the  readily  removable  cov- 
er-plate with  its  moving  parts.  Duryea  does  not  have  this  feature, 
the  part  which  corresponds  approximately  to  the  cover-plate  of  the 
patent  in  suit  cannot  be  taken  out  without  removing  eight  or  nine 
bolts  and  to  a  considerable  extent  dismantling  the  engine. 

In  the  Duryea  structure  the  removable  part  carries  not  only  the 
valve  gear  but  in  addition,  the  upper  halves  of  the  crank-shaft  bear- 
ings.   The  defendant's  brief  contains  the  following: 

•* Another  question  involved,  therefore,  is  the  complainant's  contention  that 
there  should  be  read  into  the  claim  the  limitation  that  while  the  cover-plate 
must  carry  the  cam-shaft  and  followers,  it  must  carry  nothing  else.'' 

We  are  not  prepared  to  say  that  the  foregoing  correctly  states  the 
complainant's  contention  but,  assuming  that  it  does,  we  have  no  hesita- 
tion in  answering  in  the  affirmative  if  the  something  added  defeats  the 
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entire  invention.  A  claim  should  be  construed  according  to  tlie  plain 
import  of  its  language  and  in  the  present  case  there  can  be  no  doubt 
that  the  fourth  element,  as  above  stated,  must  have  the  fifth  and  sixth 
elements  mounted  therein.  The  addition  of  the  upper  halves  of  the 
crank-shaft  bearings  and  the  necessary  change  in  the  size  of  the  frame 
render  the  Duryea  structure  comparatively  inefficient  for  accomplishing 
the  objects  which  Carlson  had  in  view. 

It  is  worthy  of  note  that  in  the  interference  proceedings  both  par- 
ties took  the  same  view  as  the  Duryea  patent,  viz.,  that  it  did  not 
anticipate.  It  was  only  after  the  interference  had  been  decided  in 
favor  of  Carlson  that  the  defendant  took  the  position  that  the  in- 
vention was  first  disclosed  by  Duryea, 

The  entire  controversy  relating  to  the  Duryea  patent  has  been  so 
carefully  considered  by  the  Circuit  Court  and  by  the  officials  of  the 
Patent  Office  in  the  interference  that  no  useful  purpose  will  be  served 
by  a  repetition  of  their  arguments  and  conclusions.  Suffice  it  to  say 
that  we  agree  with  them. 

A  rehearing  was  granted  in  the  Circuit  Court  upon  patents  granted 
to  Walrath,  Maxim  andl  Young  &  Murray,  on  the  ground  that  they 
were  newly  discovered. 

The  court  heard  the  parties  and  decided  that  Maxim's  engine,  "Mark 
XLIII,"  which  embodies  the  features  of  the  Carlson  invention,  was 
completed  in  January,  1904,  prior  to  the  application  for  the  Carlson 
patent,  but  subsequent  to  Carlson's  reduction  to  practice  in  the  latter 
part  of  October,  1903. 

The  discussion  will,  therefore,  be  confined  to  the  Maxim  patent 
and  the  structures  made  under  it  prior  to  the  date  of  Carlson's  inven- 
tion. 

It  cannot  be  denied  that  the  defenses  based  on  these  patents  are 
somewhat  discredited  by  their  late  appearance  in  the  litigation.  The 
trial  court  was  entirely  right  in  receiving  them,,  and  we  must  accept 
the  defendant's  statement  that  it  did  not  know  of  them  at  the  time 
the  proofs  for  final  hearing  were  taken. 

The  question,  however,  remains :  Why  did  the  defendant  not  know 
of  patents  relating  to  the  same  art,  and  issued  by  the  United  States  Pat- 
ent Office  only  some  six  years  prior  to  the  patent  in  suit?  However, 
we  will  consider  them  as  if  pleaded  in  the  original  answer. 

The  patent  to  Maxim,  No.  645,177,  was  granted  March  13,  1900, 
upon  application  filed  July  26,  1898.  The  object  of  the  invention,  as 
stated  in  the  specification,  "is  to  provide  for  the  complete  inclosing 
of  the  working  parts  of  the  motor,  while  at  the  same  time  permitting 
free  access  to  such  working  part  to  be  had  when  necessary."  This  ap- 
plication was  in  interference  with  Walrath,  the  result  being  tfiat  he 
was  awarded  a  broad  claim  and  Maxim  a  limited  claim.  Walrath's 
patent,  No.  632,859,  is  dated  September  12,  1899,  the  application  being 
filed  August  29,  1898. 

Maxim  describes  an  internal  combustion  engine  with  one  vertical 
cylinder  and  a  casing  to  receive  the  working  parts  of  the  engine.  The 
casing  is  provided  with  a  movable  cover-plate  for  an  opening  in  the 
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casing.  Such  plate,  by  means  of  a  bracket,  supports  the  cam-shaft 
which  is  provided  with  cams  marked  H*  on  the  drawings.  The 
cover-plate  is  also  provided  with  guides,  extending  upward  therefrom 
and  in  these  the  cam-followers  reciprocate,  their  lower  ends  co-acting 
with  the  cams  H '  and  their  upper  ends  co-acting  with  the  valve  stems. 
The  engine  is  provided  with  a  piston,  a  connecting  rod  and  a  crank- 
shaft formed  in  two  parts,  each  being  formed  with  crank  disks,  the 
piston  rod  playing  between  the  disks. 
The  specification  says: 

"A  gear  G^«  on  the  end  of  tbe  crank-abaft  niesbes  with  a  gear  H  on  a  coun- 
ter-shaft Hi.  The  latter  is  supported  in  a  suitable  bearing  carried  by  a 
bracket  H2,  which  depends  from  a  movable  plate  Ha.  The  casing  F  is  pro- 
vided with  an  opening  between  the  crank-shaft  and  the  valve-chest  large 
enough  to  admit  the  counter-shaft  Hi  with  its  gear,  and  is  closed  by  the 
plate  Hs,  which  may  be  secured  to  its  seat  by  suitable  bolts  H*. .  The  shaft 
Hi  carries  the  cams  H^,  which  co-operate  in  the  usual  manner  with  the  valve- 
rods  H^Hf,  the  latter  passing  through  suitable  guides  Hs  on  the  plate  Hs.  in 
this  manner  the  valve-gear  can  be  removed  readily,  whenever  required,  with- 
out disturbing  other  parts  of  the  motor,  and  yet  it  is  at  aU  times,  when  in 
use,  completely  inclosed  within  the  continuous  casing  F." 

Engines  embodying  the  characteristics  of  the  Maxim  patent  were 
manufactured  and  sold  as  early  as  1898,  and  operated  successfully. 
The  engine  of  the  Maxim  patent  is  of  a  different  type  from  the  one 
Carlson  diescribes,  and  the  problem  which  Maxim  attempted  to  solve 
was  not  the  one  which  confronted  Carlson.  Maxim  was  dealing  with 
a  single  cylinder  engine,  Carlson  with  a  multi-cylinder  engine.  The 
removal  of  the  cover  in  Maxim's  device  would  not  give  efficient  access 
to  the  bearings  of  the  crank-shaft  for  adjustment  or  repair.  The  re- 
pairer could  see  inside,  but  he  could  not  adjust  the  crank  bearings 
without  taking  the  engine  apart.  The  removal  of  the  cover-plate  of 
the  Maxim  engines  does  not  at  all  accomplish  the  results  which  fol- 
low a  removal  of  Carlson's  plate,  for  the  reason  that  it  does  not  per- 
mit access  to  the  casing  to  which  the  cylinder  is  attached  None  of 
them,  except  "Mark  XLIII,"  which  was  made  after  Carlson's  inven- 
tion, has  the  feature  which  is  the  valuable  one  of  the  Carlson  patent, 
viz.,  reaching  .the  interior  of  the  crank  casing  by  removing  the  cover 
with  cam-shaft  and  followers  attached. 

Walrath's  structure  is  sufficiently  illustrated  by  the  following  quota- 
tion from  the  specification: 

"Di  represents  a  closing  plate  or  cover  adapted  to  be  bolted  to  the  plate  or 
casttDg  D  to  cover  the  aperture  d  therein.  It  wlU  thus  be  seen  that  by  remov- 
ing the  closing-plate  Di  the  mechanism  for  operating  the  valves  and  igniter 
is  exposed  to  view  and  the  operator  can  reach  in  through  the  large  opening  d 
for  the  purpose  of  adjusting  the  cams  or  other  working  parts.  It  wUl  also 
be  seen  by  removing  tbe  bolts  which  secure  the  plat^  or  casting  D  in  position, 
the  entire  casting,  together  with  the  cam-shaft,  the  parts  carried  thereby,  the 
idle  pinion,  and  valve-lifters,  can  all  be  withdrawn  from  the  base  for  the 
purpose  of  adusting  or  repairing  the  parts,  thus  obviating  the  necessity  of 
working  within  the  base  for  these  purposes.  The  casting  D,  and  the  mech- 
anism carried  thereby,  can  be  removed  and  replaced  without  interfering  with 
any  other  parts  of  the  engine,  as  the  only  connection  between  this  mechanism 
and  the  other  parts  is  the  intermeshing  of  the  idle  pinion  €i  with  the  driving- 
pinion  C2." 


Digitized  by 


Google 


314         '  197  FEDERAL  REPORTER 

'The  first  claim  is  as  follows : 

"1.  In  an  explosive-engine,  the  combination  with  the  main  frame,  of  a  plate 
or  casting  provided  with  means  for  supporting  the  valve-actuating  mechanism 
and  means  for  detachably  securing  said  plate  or  casting  to  the  frame  whereby 
said  plate  or  casting  and  the  mechanism  carried  thereby  may  be  removed  for 
repairs  or  adjustment,  substantially  as  described." 

Walrath  was  dealing  with  single  cylinder  stationary  engines.  The 
valve  mechanism  mounted  in  the  cover-plate  is  absent  from  his  con- 
struction.   As  is  said  by  the  complainant's  expert: 

"The  Walrath  structure  does  not  have  the  valve  mechanism  mounted  'in 
the  cover-plate,'  as  required  by  claim  1  of  the  Carlson  patent,  but  has  It 
mounted  in  the  crank  case  or  base  and  on  bracl^ets  carried  by  a  cover-plate 
which  is  an  entirely  different  matter. 

"Walrath  further  had  no  need  to  obtain  access  to  the  cranJs-shaft  through 
this  opening  and  the  sole  necessity  of  ever  getting  these  valve  operating  parts 
out  of  the  engine  would  be  at  such  long  intervals  as  might  be  determined 
upon  for  complete  overhauling  of  the  machine.  Access  to  the  connecting  rod 
would,  as  I  have  said,  normally  be  had  through  the  opening  ai.  In  other 
words,  by  using  cam  followers  and  mounting  them  In  a  frame  used  as  a  cov- 
er-plate, Carlson  provides  that  whether  the  object  is  to  examine  the  connect- 
ing rods  or  the  valve  operating  mechanism  no  other  part  is  disturbed  and  no 
adjustment  is  affected,  whfle  Walrath  by  using  pivoted  valve  lifters  and 
mounting  his  whole  cam  shaft  mechanism  on  a  pair  of  brackets  attached  ta 
a  plate,  must  disturb  substantially  every  valve  and  igniter  adjustent  to  ex- 
amine his  valve  mechanism  or  to  examine  his  connecting  rod  mechanism,  if 
we  can  assume  that  any  one  would  be  so  foolish  as  to  remove  the  plate  D 
for  that  purpose  when  the  connecting  rod  is  very  much  more  accessible 
through  the  unobstructed  opening  on  the  other  side  of  the  base.*' 

The  language  of  claim  1  of  the  Walrath  patent  may  describe  and 
include  the  Carlson  construction,  but  when  the  machines  are  compared 
and  the  objects  which  the  two  patentees  had'  in  view  are  considered, 
it  is  plain  that  the  improvement  which  gives  vitality  to  Carlson's  in- 
vention was  not  present  in  Walrath's  mind  and  could  not  be  achieved 
by  the  structure  which  he  has  described  and  shown.  In  other  words 
the  "ready  access"  which  he  describes  would  not  enable  the  mechan- 
ician to  make  the  adjustments  and  repairs  which  Carlson  had!  in  mind. 

We  do  not  deem  it  necessary  to  discuss  the  Young  and  Murray  de- 
fense or  the  other  patents  found  in  the  record. 

We  incline  to  the  opinion  that  the  Circuit  Court  was  right  in  holding 
that  the  new  references  add  nothing  of  importance  to  the  defense  based 
on  the  Duryea  patent. 

The  invention  of  Carlson  is  not  a  fundiamental  one,  it  deals  with 
matters  of  minor  importance  and  must  be  limited  to  the  structure 
shown,  but  on  the  other  hand  it  has  accomplished  an  important  result 
in  the  art  to  which  it  refers  and  he  is  entitled  to  the  benefits  thus  se- 
cured. If  it  be  no  better  than  the  structures  upon  which  the  defendant 
relies,  the  Maxwell  Company  can  use  those  structures  with  impunity, 
so  far  as  the  complainant  is  concerned.  If  on  the  other  hand,  Carlson 
has  made  an  invention,  even  though  it  be  of  minor  importance,  he  is 
entitled  to  protection. 

There  can  be  little  doubt  as  to  the  defendant's  infringement.  That, 
the  defendant's  structure  was  within  the  first  claim  of  the  Carlson 
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patent  was,  in  effect,  admitted  in  the  interference  proceeding.  It 
would  be  ignoring  the  essence  of  the  invention  to  construe  the  cover 
shown  in  photograph  No.  2^  as  the  removable  cover-plate  of  the  claim, 
for  said  plate  is  a  cover  pure  and  simple  having  nothing  mounted 
therein.  The  question  is  not  one  of  nomenclature  but  of  mechanics, 
and  relates  not  to  the  names  given  to  the  parts  of  the  combination,  but 
to  the  various  functions  they  perform. 

The  removable  plate  in  which  the  cam-shaft  and  followers  are  mount- 
ed performs  its  functions  whether  its  top  be  closed  or  not.  One  who 
uses  the  combination,  whether  the  top  cover  be  on  or  oflF,  infringes 
the  claim. 

Having  in  mindl  the  distinction  just  referred  to,  it  will  be  found 
that  every  element  of  the  claim  is  found  in  defendant's  engine  com- 
bined as  in  the  Carlson  engine. 

Although  wfe  have  been  assisted  by  unusually  able  briefs  on  both 
sides,  the  consideration  of  this  case  has  been  difficult  and  perplexing. 
This  has  been  largely  due  to  the  immense  number  of  exhibits,  drawings 
and  photographs,  many  of  them  insufficiently  identified,  and  also  to 
the  difficulty  which  men,  unskilled  in  mechanics,  have  in  understanding 
complicated  machinery  from  the  drawings  attached  to  patents. 

As  previously  stated,  the  result  of  our  examination  leads  us  to  the 
conclusion  that  Carlson,  in  the  limited  field  covered!  by, the  claim,  has 
made  ail  improvement  which  rises  to  the  dignity  of  invention  and  that 
the  defendant  has  infringed. 

The  decree  is  affirmed,  with  costs. 


GILBERT.  HARRIS  &  CO.  v.  WATZELHAN  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit.    May  13, 1912.) 

No.  202. 

Patents  (J  328*) — ^Invention — Overlay  fob  Half-Tone  Printing  Plates. 

The  Gilbert  patent,  No.  565,574,  for  overlays  for  half-tone  printing 
l^lates,  In  view  of  the  prior  art,  Is  void  for  lack  of  Invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  Gilbert,  Harris  &  Co.  against  Joseph  Watzelhan 
and  others.  Decree  for  defendants,  andl  complainants  appeal.  Af- 
firmed. 

The  following  is  the  statement  and  opinion  of  Hand,  District  Judge, 
in  the  Circuit  Court : 

This  Is  the  usual  snlt  In  equity  to  enjoin  the  Infringement  of  the  com- 
plainant's patent  No.  765,574,  granted  July  19,  1904,  to  the  plaintiff's  as- 
signor, James  E.  Gilbert.  The  claims  In  suit  are  Nos.  1,  which  covers  the 
process,  and  4,  which  covers  the  product.  The  patent  is  for  an  overlay  for 
half-tone  printing  plates  and  the  method  of  making  it  It  has  long  been 
known  in  the  printing  art  that  clear  definition  and  outline  can  be  best  se- 
cured la  prints  made  from  half-tone  printing  plates  by  the  use  of  what  is 
known  as  an  "overlay."    This  overlay  is  placed  under  the  page  to  be  printed 

•For  oUier  cases  see  same  topic  4  f  mumbeb  in  Dec.  4  Am.  Digs.  1907  to  date»  4  Rep'r  Indexei 
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In  such  a  way  that  tbe  beaviest  pressure  of  the  plate  upon  the  paper  oc- 
curs at  the  darkest  portions,  and  that  the  pressure  is  reduced  in  propor- 
tion as  the  light  is  increased  in  the  plate.  Photographic  half-tone  plates 
are  produced  as  follows:  Between  the  object  photographed  and  the  original 
negative  is  interposed  a  mesh  of  fine  wires  running  perpendicular  to  each 
other  and  at  the  distance  usually  of  about  150  to  an  inch.  The  effect  of 
this  mesh  is  to  impose  upon  the  sensitized  plat6  only  a  series  of  dots ;  each 
dot  corresponding  to  one  intersection  of  the  fine  wires,  and  each  intersection 
being  represented  by  one  dot  Thus  if  there  be  150  wires  to  the  inch,  in 
a  square  inch  of  the  negative  there  would  be  22,500  dots.  The  size  of  each 
dot  depends  upon  the  amount  of  light  in  the  object  photographed  at  the 
point  covered  by  the  dot;  the  dot  being  inversely  proportionate  in  area 
to  the  amount  of  light  in  the  object  Those  portions  of  the  object  which 
are  quite  devoid  of  light  are  represented  by  a  solid  black  surface,  resulting 
from  the  fusion  of  the  area  of  the  dots.  Those  having  the  highest  light 
are  represented  by  very  fine  dots,  barely  visible  with  the  naked  eye. 

It  has  been  customary  in  the  art  prior  to  the  patent  in  suit  to  differentiate 
the  pressure  of  various  parts  of  a  half-tone  plata  The  original  mode  has 
been  to  make  an  overlay  by  bulldlug  it  up  by  hand.  Thus  a  series  of  proofs 
were  taken  from  the  cut  and  were  laid  on  top  of  each  other,  there  being 
cut  out  successively^  from  the  proofs  before  they  were  built  together,  from 
the  first  proof  the  exposed  portion;  from  the  second  the  exposed  portion 
and  the  high  lights;  from  the  next  the  exposed  portion,  the  high  light,  and 
the  half  tones ;  the  solid  tones  remaining  in  each  proof.  Other  devices  were 
likewise  employed  to  accomplish  the  same  result,  as  by  the  use  of  a  gelatine 
negative,  which  was  used  as  a  mold,  and  in  other  ways. 

The  overlay*  is  made  up  into  a  part  of  the  "packing"  which  is  put  between 
the  printing  surface  of  the  iron  cylinder  and  the  paper  which  is  to  receive 
the  impression.  This  "packing"  consists  of  a  certain  number  of  pai)er  sheets, 
covered  by  a  stiff,  hard  draw  sheet,  which  holds  it  in  place.  The  size  of 
the  packing  varies  with  the  distance  between  the  printing  surface  of  the 
cylinder  and  the  face  of  the  plate,  which  is  anywhere  from  .072  to  .080  of 
an  inch.  Sometimes  a  draw  sheet  is  put  below  the  packing,  as  well  as  over 
it,  and  the  packing  itself  may  vary  according  to  the  personal  taste  of  the 
pressman  in  making  up  his  "make-ready."  The  overlay  must  register  per- 
fectly upon  the  plate,  so  that  the  thickest  portions  come  in  contact  with 
the  black  surface,  the  next  thickest  with  the  half  tones,  the  next  thickest 
with  the  high  ll^ts,  and  the  thinnest  of  all  with  the  exposed  places.  These 
four  degrees  of  tone  are  those  generally  recognized  in  making  up  the  overlay. 

The  process  of  the  patent  in  suit  is  to  print  directly  upon  a  thin  zinc  plate 
from  a  half-tone  plate  with  proof  ink.  While  fresh,  the  impression  is  pow- 
dered with  pulverized  dragon's  blood  and  the  plate  is  then  heated.  Dragon's 
blood  is  a  resinous  gum,  which  in  combination  with  the  proof  ink  forms 
a  protection  to  such  portion  of  the  plate  as  it  covers.  Tills  combination  is 
known  as  a  "resist"  The  plate  is  coated  upon  the  back  with  shellac  to  pro- 
tect it  and  it  is  then  etched  in  a  well-known  etching  solution  of  nitric  acid 
and  water.  The  etching  is  continued  until  the  exposed  portions  of  the  plate 
are  reduced  to  "film-like"  thinness ;  the  patent  claiming  that  by  that  process 
the  solid  portions  are  unaffected  and  the  high  lights  and  half  tones  are  pro- 
portionately reduced  in  thickness.  The  plate  ordinarily  used  by  the  paten- 
tee is  about  one  one-hundredth  of  an  inch  in  thickness,  though  no  specifica- 
tion of  the  thickness  is  made  in  the  patent,  except  as  hereafter  noted. 

The  defendants  are  agents  for  the  patentees  of  a  process  of  preparing 
printer's  overlays  and  underlays,  patent  No.  81)2,166,  issued  June  30,  1908. 
This  process  is  as  follows :  A  sheet  of  paper  in  thickness  varying  from  .OOiiVa 
to  .004%  of  an  inch  is  coated  on  each  side  with  several  layers  of  a  mixture 
consisting  of  chalk  and  some  binder  made  of  organic  materials.  The  total 
thickness  of  the  sheet  when  so  coated  varies  from  .009  to  .013  of  an  inch, 
and  there  are  generally  upon  each  side  of  the  sheet  two  layers  of  the  mixture 
of  different  colors.  An  impression  is  taken  from  an  ordinary  half-tone  cut 
upon  the  front  of  this  paper  with  a  "resist"  ink,  which  means  an  ink  not 
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eaatly  soluble  In  a  solution  of  ^  chloride  of  lime.  The  sheet  Is  then  rQmoyed» 
and  three  or  four  heavy  impressions  of  the  half-tone  cut  are  taken  upon  a 
tympan  slieet  This  tympan  sheet  is  then  in  the  press  printed  upon  the 
back  of  the  proposed  overlay,  so  as  to  produce  liiereon  an  offset  with  an 
amount  of  ink  much  heavier  than  the  ink  upon  the  front  The  sheet  so 
prepared  is  then  etched  in  an  etching  bath  of  2  per  cent,  of  chloride  of 
lime,  which  attacks  the  exposed  portions  of  the  chalk  preparation  and  by 
disintegrating  the  binder  sets  free  the  chalk,  which  fk>ats  off  in  the  bath. 
Wherever  the  resist  ink  on  either  side  has  been  pressed  upon  the  chalk,  it 
prevents  the  action  of  the  bath  upon  the  binder,  and  so  holds  the  chalk  upon 
the  surface.  The  fatty  constituent  of  the  ink  sinks  into  the  chalk  prepara- 
tion where  it  touches  it,  and  by  capillary  attraction  is  thought  to  spread  a 
certain  distance  down  into  the  binding  material  itself.  It  goes  so  short  a 
distance,  however,  that  unless  the  layer  is  very  thin  on  each  side  of  the 
paper  the  solution  would  work  under  that  part  of  the  chalk  covering  which 
is  affected  by  the  ink  and  so  carry  it  off.  On  this  account  in  practical  use 
the  paper  must  be  coated  on  both  sides.  Owing  to  the  greater  amount  of 
ink  upon  the  back,  the  relief  on  that  side  is  in  the  high-light  portions,  while 
the  relief  on  the  front  is  of  the  half-tone  portions ;  that  is  to  say,  the  etching 
upon  the  front  removes  all  the  chalk  except  upon  the  half-tone  and  solid 
portions,  while  the  greater  protection  upon  the  back  leaves  the  high  lights 
in  relief.  The  operator  Is  helped  in  ascertaining  how  far  the  process  has 
gone  by  the  different  colors  in  the  strata. 

The  defenses  are  noninfringement  and  noninvention.  The  chief  anticipa- 
tion is  a  German  patent  issued  July  28,  1899,  to  one  Albert,  which  describes 
a  method  for  making  overlays  or  ''Zurichtungen"  by  the  etching  of  metal 
plates.  Albert  took  out  an  English  patent,  which  was  granted  July  17,  1902, 
for  the  same  process,  which  is  described  substantially  as  follow^:  Upon  a 
metal  plate  of  convenient  thickness,  say  about  one-lialf  of  a  millimeter  or 
.02  of  an  inch,  an  impression  is  made  from  the  cut  The  etching  is  done  in 
the  "usual  way,"  but  may  be  carried  far  enough  to  cause  the  thin  lines 
corresponding  to  the  light  tones  to  be  overetched  and  to  "fall  over."  Thus, 
in  printing,  the  pressure  on  the  light  tones  is  removed ;  the  pressure  being 
greater  the  less  the  surface  is  broken  in  the  face  of  tide  metal  relief.  At 
that  time  it  was  well  known  in  the  art  that  one  usual  way  of  etching  a  zinc 
plate  was  by  dusting  it  with  dragon*s  blood,  which  would  adhere  to  such 
portions  of  the  plate  as  had  already  received  a  coat  of  iok.  The  claims  in 
suit  are  as  follows: 

**1.  The  method  of  making  overlays  for  half-tone  printing  plates,  con- 
sisting in  producing  on  a  thin  metallic  sheet  an  impression  of  the  half-tone 
plate  with  a  suitable  agent  so  applied  as  to  present  a  varying  resistance 
surface  to  the  action  of  an  etching  agent,  and  proportionately  reducing  the 
surfaces  of  said  sheet  corresponding  to  the  half-tone  and  high-light  surfaces, 
and  reducing  to  a  film-like  thinness  the  wholly  exposed  surface  of  said 
metallic  sheet  by  applying  a  suitable  etching  agent  to  the  prepared  face 
thereof." 

"4.  As  an  article  of  manufacture  a  metallic  half-tone  overlay  proportion- 
ately reduced  in  those  portions  corresponding  to  the  half-tone  and  high- 
light portions  of  the  half-tone  plate,  and  reduced  to  a  fllm-llke  thinness  in 
those  portions  corresponding  to  the  nonprinting  surface  of  the  half-tone 
pUte." 

Opinion. 

The  first  question  raised  is  of  infringement  I  agree  with  the  complain- 
ants that  the  defendants'  process  is  essentially  etching,  and  there  is  nothing 
in  the  file  wrapper  which  suggests  the  limitation  of  the  word  to  the  disinte- 
gration of  a  metallic  plate.  I  shall  assume  for  argument,  without  deciding, 
that  the  chalk-covered  paper  is  an  equivalent  for  a  thin  metallic  sheet,  and 
likewise  that  the  action  of  the  resist  ink  upon  the  chalk  may  fairly  be  said 
to  be  a  suitable  agent  so  applied  as  to  present  a  varying  resistance  surface  to 
the  action  of  an  etching  agent    The  defendants  also  reduce  proportionately 
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{he  sr.rface  of  said  sbeet  corresponding  to  the  half-tone  and  high-light  sur- 
faces, and  reduce  to  a  "filin-lilte"  thinness  the  wholly  exposed  surface.  In 
short,  I  shall  assume  that  the  defendants'  process  is  within  the  terms  of 
claim  1  in  suit  and  that  the  product  itself  is  within  the  terms  of  claim  4  in 
suit.  This  being  true,  the  issue  of  infringement  may  be  laid  aside,  and  the 
question  comes  up  solely  of  validity. 

The  validity  of  the  patent  depends  upon  differentiating  it  from  Albert. 
This,  indeed,  was  conceded  when  the  patentee  amended  his  claims  by  In- 
serting that  the  metallic  sheet  should  be  "thin"  and  should  be  reduced  to 
a  "film-like  thinness"  in  the  exposed  areas.  Now,  it  nowhere  appears  what 
the  patentee  meant  by  a  thin  sheet  It  would  seem  that  Albert's  sheet  of 
.02  of  an  inch  was  "thin"  compared  with  the  space  between  the  cylinder 
and  the  face  of  the  cut,  which  is  .072  to  .080  of  an  inch.  However,  let 
it  be  assumed  that  a  plate  of  "suitable  gauge"  is  "thin"  only  when  It  is  .01 
of  an  inch  thick.  What  difference  does  that  make  in  the  process?  Before 
the  examiner  the  patentee  took  the  position  that  "cliche"  meant  only  stereo- 
type plates  and  the  "Zurlchtungen"  Included  only  underlays,  both  of  which 
are  now  abundantly  proven  to  be  wholly  incorrect  Arguing  from  this,  he 
urged  that  so  thick  a  plate,  meant  only  for  stereotypes,  clearly  could  not 
properly  conform  to  the  cylinder,  and,  finally,  that  to  etch  so  thick  a  plate 
would  result  In  putting  It  out  of  register  when  it  was  bent  over  the  cylinder. 
It  was  upon  these  representations  that  he  got  his  patent,  possibly  because 
tlie  translation  in  the  Patent  Oflice  of  the  Albert  patent  used  the  word 
"stereotype"  and  "underlay"  throughout,  so  indicating  a  coarser  kind  of 
work.  Neither  of  the  points  then  made  was  good  In  fact,  and  both  are  now 
substantially  abandoned  by  the  complainant 

There  is  no  reason  suggested  anywhere  in  the  proof  why  a  sheet  of  .02 
would  not  conform  to  the  cylinder.  It  would  have,  as  I  have  said,  room 
enough,  apd  Harris  now  only  says  that  its  thickness,  if  etched  only  to  the 
same  extent  as  his  plate,  would  require  an  unnecessary  amount  of  counter 
overlaying  and  make-ready.  That  at  most  was  an  Improvement  only.  No 
suggestion  Is  made  that  it  would  not  conform  to  the  cylinder,  -and  the  de- 
fendants' witness  says  that  it  would  do  so  without  giving  any  trouble.  The 
contenclon  has  been  abandoned  upon  this  trial,  and  may  safely  be  disre- 
garded. 

The  next  objection  was  that  if  the  etching  was  deep  the  overlay,  when  bent 
upon  the  cylinder,  would  not  register.  This,  too,  was  abandoned  at  the 
trial,  and  was  a  fanciful  objection.  Consider  that  the  total  difference  be- 
tween the  outer  and  the  inner  side  of  a  plate,  even  If  it  extended  clear 
around  the  cylinder,  was  proportionate  to  the  radius  of  the  cylinder  com- 
pared with  the  radius  plus  the  thickness  of  the  plate.  Thus,  the  difference 
between  either  side  is  never  more  than  six  times  the  thickness  of  the  plate. 
Thus,  for  Albert's  plate,  it  would  be  about  .12  of  an  inch,  and  for  the  com- 
plainants' .06.  Now,  the  plate  covers  only  a  very  small  fraction  of  the  cyl- 
inder, dependent  upon  the  size  of  the  cylinder  and  the  size  of  the  plate. 
The  usual  plate  of  5  by  7  inches  upon  a  cylinder  a  foot  in  diameter  would  at 
!ts  longest  dimension  cover  only  about  one-fifth  of  the  circumference  or  less. 
That  means  that  the  total  outer  face  of  the  plate  would  be  stretched  about 
.01  of  an  inch  more,  if  it  were  .02  thick,  than  If  .01  of  an  inch.  When  it 
Is  re<^alled  tliat  this  difference  is  distributed  over  the  whole  face  of  the  plate, 
and  rjiat  under  the  patent  In  suit  there  Is  a  difference  of  .01  of  an  Inch 
anyway,  it  at  once  appears  that  at  besj:  the  thinness  of  the  plate  was  only 
an  improvement,  and  a  very  trifling  one  at  that,  so  far  as  registering  was 
concerned.  Now,  these,  barring  the  errors  arising  from  mistranslation,  were 
absolutely  the  only  grounds  for  differentiating  the  patent  from  Albert  which 
were  suggested  In  the  final  letter  to  the  examiner  of  May  11,  1904,  which 
seems  to  have  persuaded  him.  As  I  have  said,  both  are  now  abandoned. 
The  rest  of  the  communication  of  May  11,  1904,  was  directed  at  the  vague- 
ness of  Albert  as  an  anticipation. 

What  are  the  present  grounds  of  distinguishing  Albert?  They  may  be 
found  very  succinctly  stated  In  Harris'  testimony  at  page  65.  First,  he 
says  that.  If  the  etching  were  carried  down  to  three-fourths  of  the  plate,  the 
etching  would  be  so  deep  that  some  counter  overlay  would  have  to  be  used 
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to  soften  the  effect  It  is  safe  to  say  tbat  Albert  did  not  intend  to  have 
his  process  carried  so  far  that  its  effects  would  have  to  be  moderated  after- 
wards. Nobody  would  do  anything  so  foolish  as  that,  and,  if  he  did,  it 
would  not  take  inyention  to  stop  the  process  before  it  went  too  far.  The 
next  objection  is  that  a  thick  base  would  require  counter  overlaying.  Then, 
as  I  have  already  said,  the  elimination  of  the  needless  thickness  was  at 
most  an  improvement 

Finally,  however,  Harris  suggests  a  very  remarkable,  and  in  my  judgment 
a  very  significant,  theory.  Probably  because  he  saw  the  difficulties  into 
which  his  expert  had  been  led  by  admitting  what  nobody  had  thought  of 
denying,  that  is,  that  the  dragon's  blood  and  ink  formed  a  homogeneous  and 
impervious  resist,  he  testified  that  the  resist  "comes  off  serially,"  by  which 
he  meant,  I  suppose,  that  it  is  slowly  disintegrated  by  the  acid,  so  that  a 
varying  resistance  surface  is  obtained.  Now,  this  is  in  absolute  contradic- 
tion with  his  own  expert.  (See  page  38.)  The  patent,  moreover,  has  no  sug- 
gestion of  -it,  nor  Is  there  the  least  reason  to  suppose  that,  because  the 
"proof-ink"  impression  must  be  "carefully  executed,"  the  adhering  dragon's 
blood  will  come  off,  any  more  than  if  it  is  not  Moreover,  the  amount  of 
ink  and  dragon's  blood  is  of  precisely  the  same  thickness  all  over.  If  the 
acid  disintegrates  it,  so  as  to  allow  the  surface  of  the  smallest  dot  to  be  at- 
tacked, it  will  likewise  allow  the  surface  of  the  solid  areas,  because  they 
are  as  little  protected  as  the  dots.  The  varying  resistance  area  can  be  pro- 
cured in  fact  only  through  the  exposed  interstices  between  the  dots.  That 
is  what  the  complainants'  expert  says,  and  what  is  alone  possible. 

Nevertheless,  there  Is  a  significance  in  what  Harris  says,  especially  in 
view  of  what  follows,  which  is  that  by  uniform  brushing  of  the  plate  you 
can  get  the  resist  off  the  light  shades  first,  the  half  tones  next,  and  the  solid 
matter  not  at  all.  That  is  particularly  significant,  also,  in  view  of  the  de- 
fendants' experiments,  showing  that  the  half  tones,  when  they  were  not 
brushed,  kept  the  same  level  as  the  solid  matter.  Fig.  2,  so  that  there  were, 
at  most,  only  three  levels.  Harris  admitted  on  cross-examination  that  he 
might  probably  have  brushed  most  the  parts  he  wished  to  have  in  greatest 
relief.  This,  I  think,  is  quite  clearly  the  real  secret  of  the  patent  in  suit. 
It  is  not  that  by  making  the  plate  thin  any  advantage  is  gained  over  Albert. 
It  is  rather  that  by.  manipulation  of  the  plate  in  the  etching  bath,  brushing 
it  all  over,  and  especially  where  you  want  to  increase  the  action  of  the  acid, 
that  a  variety  of  relief  is  obtained  in  a  thin  plate  which  you  could  not  get 
otherwise.  Whatever  relief  Albert  got,  he  got  because  the  acid  ate  its  way 
do^n  between  the  protected  dots  and  then  attacked  the  sides  of  the  support- 
ing columns  so  made.  It  would  certainly  appear  from  the  ex];>erlmeuts  that 
if  the  plate  used  by  the  defendants  had  been  thicker,  so  that  the  etching 
could  have  continued  until  the  dots  in  the  half-tone  area  had  been  eaten 
through,  there  would  have  been  four  levels.  That  would  have  been  Albert's 
process  completely  carried  out,  and  it  would  have  taken  a  thicker  plate.  Just 
as  he  said.  Perhaps  the  ensuing  relief  was  too  sharp,  as  Harris  insists.  If 
so,  he  had  devised  a  good  modification  of  the  Albert  patent  by  having  the 
workman  brush  off  the  resist  when  it  becomes  isolated  upon  the  tops  of  each 
of  the  dots,  so  that  the  brush  can  reach  the  edges.  By  removing  the  resist 
in  those  places,  no  doubt  he  accomplishes  a  quicker  etching  on  a  thinner 
plate,  thus  getting  four  levels  in  lower  relief  than  if  he  had  followed  Al- 
bert's method. 

But.  all  this  is  wholly  outside  of  his  disclosures.  He  suggests  nothing  of 
the  sort,  obviously  because  the  differentia  would  not  be  patentable,  being 
only  the  sSiU  of  the  operator.  The  disclosure  is  precisely  like  Albert's,  and 
in  following  it  one  could  make  nothing  but  what  Albert  made.  The  state- 
ments in  the  claim  about  thin  plates  must  either  be  interpreted  as  meaning 
thicker  than  what  he  in  practice  uses,  or  it  will  not  work,  as  the  defendants 
have  shown  and  the  corai)lainants  have  not  denied.  Apparently  he  got  the 
patent  in  the  first  place  because  he  convinced  the  examiner  that  Albert's  was 
a  coarse  underlay  for  stere<5type  plates  alone.  That  was  founded  upon  a 
misunderstanding  of  the  meaning  of  the  German  patenti  as  now  appears  by 
undisputed  testimony.  It  is  true  that  Albert  expected  his  reliefs  to  serve 
for  underlays  as  well  as  f6r  overlays;    but  thej:  were  meant  as  much  for 
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one  as  tbe  otber»  and  they  were  certainly  meant  for  use  with  all  kinds  of 
cuts.  The  complainants  by  dexterity  with  a  brash  can  make  them  in  snch 
low  relief  that  they  need  not  be  covered  with  soft  paper  sheets  or  a  doth, 
as  Albert  supposed.  That  is  an  advance;  but  he  did  not  claim  it,  and  it 
is  probably  not  a  patentable  advance  in  any  case.  What  he  claimed  was 
either  Albert's,  or  it  was  a  patent  which  would  not  make  a  proper  overlay. 
It  was  Albert's  half  completed.  To  succeed  he  would  have  had  to  show  that 
by  stopping  the  process  halfway  he  preserved  a  result  which  Albert  lost, 
unperceived,  by  carrying  the  etching  further.  That  might  have  been  patent- 
able, but  it  was  not  the  fact 
Bill  dismissed,  with  costs. 

Dwight  B.  Cheever,  Howard  M.  Cox,  and  Conrad  A.  Dieterich,  for 
appellants. 

Morris  Hillquit  (E.  W.  Marshall  and  Alexander  Levene,  of  coun- 
sel), for  appellees. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  For  the  reasons  fully  set  forth  in  Judge  Hand's 
opinion  we  think  that,  with  the  Albert  patent  in  the  prior  art,  the  pat- 
ent in  suit  is  invalid  for  want  of  invention. 

The  case  being  determined  by  the  conclusion  of  invalidity,  wc  ex- 
press no  opinion  upon  the  question  of  infringement. 

The  decree  of  tiie  Circuit  (now  District)  Court  is  affirmed,  with 
costs. 


In  re  HARRISON  BROS. 

(District  Court,  M.  D.  Pennsylvania.    June  28,  1912J 

Nq.  2,02a 

BANKBUFTOT  (§  225*) — ^PBOOBXDINGS  BBFOBB  RXFEBXB — RUIJNGB  ON  EVIDXlfOB. 

On  a  hearing  or  examination  before  a  referee  in  the  ordinary  course 
of  bankruptcy  proceedings,  in  which  he  acts  as  a  Judicial  officer,  he^  is 
not  required  to  hear  and  record  all  testimony  offered,  but,  Where  objec- 
tion is  made  to  the  competency  of  the  witness  or  the  admissibility  of 
the  evidence,  it  is  his  duty  to  rule  thereon. 

[Ed.  Note.—For  other  cases,  see  Bankruptcy,  Gent  Dig.  I  384;  Dec. 
Dig.  S  225.*] 

In  the  matter  of  Harrison  Bros.,  bankrupts.,  On  certificate  for  re- 
view of  order  of  referee.    Reversed. 

H.  S.  Knight,  of  Suixbury,  Pa.,  and  W.  E.  Haines,  of  Williama- 
port,  Pa.,  for  bankrupt. 

Jackson  &  Rhone,  of  Williamsport,  Pa.,  for  trustee. 

WITHER,  District  Judge.  In  proceeding  on  a  petition  or  rule  to 
show  cause  why  certain  assets  alleged  to  be  concealed  by  the  bank- 
rupt, should  not  be  turned  over  to  the  trustee,  testimony  was  taken 
before  Arthur  A.  Smith,  referee  in  bankruptcy,  to  whom  the  matter 
had  been  originally  referred. 

While  examining,  on  behalf  of  the  trustee,  one  of  the  bankrupts, 
Benjamin  Harrison,  his  attorneys  objected  to  certain  questions  directed 

*For  otii«r  caaet  see  same  topic  A  f  nitmbbr  in  Dec.  A  Am.  Digs.  1907  to  data^  4  Rep*r  Indtzw 
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to  him.    The  referee  sustained  the  objection  assignmg  as  a  reason 
that: 

'The  evidence  attempted  to  be  adduced  having  been  taken  under  another 
proceeding  In  this  case,  all  of  which  testimony,  so  far  as  the  same  might  be 
relevant  to  the  issue  then  before  the  court,  was  admitted  as  evidence  before 
the  referee  in  the  proceedings  then  before  him." 

The  referee,  then,  after  noting  the  objection  and  entering  his 
ruling,  directed  the  witness  to  answer  the  question.  He  declined  to 
answer,  under  advice  of  counsel,  and  appealed  from  the  ruling  of  the 
referee  bringing  here,  on  certificate,  for  answer,  "whether  a  referee 
has  the  power,  under  such  a  proceeding  before  him,  to  rule  upon  the 
admissibility  offered ;  or  is  it  his  duty  to  admit  all  evidence  oflFeredl, 
whether  under  objection  or  not." 

Judge  McPherson  in  Re  Ruos  (D.  C.)  20  Am.  Bankr.  Rep.  288,  159 

Fed  257,  says: 

"Where  a  question  arises  concerning  the  competency  of  a  witness  or  the 
admissibility  of  evidence,  the  referee  should  decide  the  point  himself  In  the 
first  Instance,  Instead  of  turning  the  matter  over  to  the  court  It  will  be 
time  enough  to  certify  the  question  when  he  Is  asked  to  ^o  so  In  a  proper 
manner.  Very  often  his  ruling  will  be  acquiesced  in,  and  the  delay  in  re- 
ferring the  dispute  to  the  court  will  thus  be  avoided." 

To  the  same  effect  is  the  sound  reasoning  and  conclusion  in  Re 
Wildes  Sons  (D.  C.)  11  Am.  Bankr.  Rep.  715,  131  Fed.  142. 

It  is  true  that  some  courts  have  reached  a  contrary  conclusion  re- 
quiring the  referee  to  hear  and  record  everything  that  is  offered,  re- 
gardless of  how  relevant  he  may  consider  it.  A  careful  examination 
of  these  cases,  however,  will  disclose  the  fact  that  in  most  every  in- 
stance where  this  ruling  was  made  the  referee  was  acting  as  a  com- 
missioner, or  special  master,  to  take  testimony  to  report  to  the  court. 
In  re  Lipset  (D.  C.)  9  Am.  Bankr.  Rep.  32,  119  Fed.  379;  In  re  Ro- 
mine  (D.  C.)  14  Am.  Bankr.  Rep.  789,  138  Fed.  840;  In  re  Isaacson 
(D.  C.)  23  Am.  Bankr.  Rep.  665,  175  Fed.  292;  Bank  of  Ravenswood 
v.  Johnson,  143  Fed.  463,  74  C.  C.  A.  597.  It  must  be  conceded  that 
there  is  a  vast  difference  in  the  authority  of  the  referee  sitting  as  ref- 
eree in  a  judicial  capacity  vested  and  clothed  with  the  duties  conferred 
.  by  the  act  on  courts  of  bankruptcy,  and,  as  such,  sitting  in  his  capatity 
as  a  commissioner  to  take  testimony  or  as  a  special  master.  He  is  sit- 
ting in  the  former  capacity  when  he  is  presiding  in  any  proceeding  which 
was  originally  instituted  before  him  in  the  course  of  bankruptcy  after 
reference.  Such  as  a  general  examination,  a  proceeding  to  turn  over 
concealed  assets,  proceedings  to  allow,  or  reject,  or  expunge  a  claim, 
etc.  He  is  sitting  in  the  latter  capacity  when  in  the. course  of  bank- 
ruptcy a  specific  proceeding,  instituted  before  another  referee  or  be- 
fore the  district  judge,  and  the  matter  is  referred  to  him  to  take 
the  testimony  and  report.  Such  is  his  capacity  when  he  is  taking  tes- 
timony upon  objections  to  a  discharge,  and  when  he  is  taking  testimony 
as  a  commissioner  to  be  read  in  evidence  in  a  case  pending  before  an- 
other referee.  When  acting  in  the  former  capacity  his  duties  are 
judicial  clothed  with  judicial  powers,  while  under  the  latter  they  are 
but  ministerial.  When  acting  in  this  judicial  capacity,  he  is  regarded 
197  F.— 21 
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as  a  judicial- officer,  invested  with  the  same  powers  and  duties  in  bank-- 
ruptcy  matters  as  a  district  judge,  having  full  power,  no  doubt,  to 
exclude  irrelevant  testimony. 

If  this  is  not  the  law,  to  use  the  language  of  Remington  on  Bank- 
ruptcy (vol.  1,  p.  336) : 

"If  referees  are  without  power  to  exclude  questions  and  answers,  Ucense 
wlU  run  wild  in  the  referees'  hearings,  and  very  bedlam  be  let  loose.  It  is 
easy  enough  to  say  all  questions  and  answers  are  to  be  taken  down  and  ob- 
jections be  simply  noted,  all  for  the  convenience  of  possible  review,  the  ex- 
ceptional case,  but  the  carrying  out  of  the  doctrine  would  lead  to  insuffer- 
able abuses." 

And  the  same  author  says  on  page  929: 

"A  rule  compelling  the  referee  on  general  examination  of  bankrupts  and 
witnesses,  to  take  down  answers  although  the  question  be  Incompetent  and 
the  answers  improper,  would  lead  to  interminable  confusion,  and  would  prac- 
tically give  over  such  examinations  into,  the  absolute  control  of  the  examiner, 
leading  to  the  posslbiUty  of  Intolerable  abuse.'* 

But  it  is  contended  by  all  the  reported  cases  that  hold  a  contra  view 
that  the  proposition  is  controlled  by  general  order  No.  22  (89  Fed, 
X,  32  C.  C.  A.  xxv),  as  follows: 

*'The  examination  of  witnesses  before  the  referee  may  be  .conducted  by  the 
party  In  person  or  by  his  counsel  or  attorney,  and  the  witnesses  shall  be  sub- 
ject to  examination  and  cross-examination,  which  shall  be  had  In  conformity 
with  the  mode  now  adopted  in  courts  of  law.  A  deposition  taken  upon  an 
examination  before  a  referee  shall  be  taken  down  in  writing  by  him,  or 
under  his  direction,  in  the  form  of  a  narrative,  unless  he  determines  that 
the  examination  shall  be  by  question  and  answer.  When  complete  it  shall 
be  read  over  to  the  witness  and  signed  by  him  in  the  presence  of  the  referee. 
The  referee  shall  note  upon  the  deposition  any  question  objected  to,  with 
his  decision  thereon  and  the  court  shall  have  power  to  deal  with  the  costs 
of  Incompetent,  immaterial,  or  irrelevant  depositions,  or  parts  of  them,  as 
may  be  just." 

A  careful  analysis  of  this  order  is  convincing  that  it  does  not  sus- 
tain the  conclusion.  The  first  clause  relates  to  the  examination  of 
witnesses  before  the  referee  acting  as  a  judicial  officer  and  prescribes 
how  that  examination  shall  be  conducted,  viz.,  "by  examination  and 
cross-examination,"  and  tlien  provides  how  and  in  what  order  and  man- 
ner this  examination  and  cross-examination  shall  be  conducted,  viz.,  "in 
conformity  with  the  mode  now  adopted  in  courts  of  laws."  This  part 
only  relates  to  the  examination  of  witnesses  in  open  court  orally ;  and 
in  this  there  is  nothing  inconsistent  with  our  conclusion. 

The  remainder  of  the  order  relates  to  "depositions."  Now  a  deposi- 
tion, says  Cyc.  vol.  13,  page  832,  is  "Testimony  taken  out  of  court 
undler  authority  which  will  enable  it  to  be  read  as  evidence  in  court, 
and  has  no  relation  to  oral  testimony  taken  in  court  or  before  a  mas- 
ter." To  the  same  effect  is  Factory  v.  Corning,  7  Blatchf.  16,  Fed. 
Cas.  No.  14,197.  It  does  not  relate  to  testimony  taken  before  the 
court  or  tribunal  where  the  proceedings  were  instituted  and  conducted. 
To  adopt  a  contrary  conclusion  would  imply  that  the  Supreme  Court 
had  been  exceedingly  lax  in  the  use  of  technical  legal  words  and  terms 
and  this  we  will  not  assume. 
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The  order  directing  the  witness  to  answer  is  reversed  and  he  need 
not  answer  unless  it  should  hereafter  appear  in  his  further  examina^ 
tion  that,  in  the  judgment  of  the  referee,  the  testimony  sought  to  be 
elicited  is  material  and  relevant 


TAYLOR  V.  MIDLAND  VALLEY  R.  CO. 

OOlstrlct  Court,  B.  D.  Oklahoma.     July  9,  1912.) 

OoxTBTB  (§  327*)— Federal  Courts — Jubisdiction — Amount  in  Controversy 
— "With  Same  Effect." 

Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1087  [U.  S.  Comp. 
St  Supp.  1911,  p.  128]),  which  went  Into  effect  January  1,  1912,  changed 
the  amount  required  to  confer  federal  jurisdiction  from  a  sum  in  excess 
of  $2,000  to  a  sum  in  excess  of  $3,000.  Section  299  exempted  from  the 
operation  of  the  act  all  pending  proceedings  and  rights  accruing  or  ac- 
crued, providing  that  all  such  suits  and  proceedings  for  causes  arising 
or  acts  done  prior  to  that  date  might  be  commenced  and  prosecuted  with- 
in the  same  time,  and  with  the  same  effect,  as  if  the  repeal  or  amend- 
ments had  not  been  made.  Held,  that  the  phrase  "with  the  same  effect" 
must  be  construed  to  mean  with  the  same  result,  or  with  the  same  con- 
sequence, and  that  where  a  cause  of  action  involving  less  than  $3,000 
but  more  than  $2,000,  exclusive  of  interest  and  costs,  arose  November  14, 
1911,  and  suit  was  brought  on  January  25tli  following,  it  was  governed 
by  the  old  law,  and  therefore  involved  an  amount  sufficient  to  sustain 
federal  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §  889;  Dec.  Dig.  § 
327.* 

Jurisdiction  of  Circuit  Courts  as  determined  by  the  amount  in  con- 
troversy, see  notes  to  Auer  v.  Lombard,  19  C.  O.  A.  75;  Tennent-Strib- 
llng  Shoe  Co.  v.  Roper,  36  O.  O.  A.  459;  L  J.  Lewis  Mercantile  Co.  v. 
Klepner,  100  C.  C.  A.  288.] 

At  Law.  Action  by  Ruby  Taylor,  by  her  next  friend,  James  Taylor, 
against  Midland  Valley  Railroad  Company.  On  motion  to  remand 
case  to  the  state  cour}:.    Denied. 

Randolph  &  Haver,  of  Tulsa,  Okl.,  for  plaintiff. 

Edgar  A.  De  Meules,  of  Muskogee,  Okl.,  for  defendant. 

YOUMANS,  District  Judge.  This  is  a  motion  to  remand  this  case 
to  the  state  court  from  which  it  was  removed  because,  as  stated  in 
the  motion,  "the  matter  in  controversy  does  not  exceed  and  is  less  than 
the  sum  of  $3,000,  exclusive  of  interest  and  costs."  The  amount  sued 
for  is  $2,900.  The  cause  of  action  arose  on  the  14th  day  of  Novem- 
ber, 1911.    The  suit  was  brought  on  the  25th  day  of  January,  1912. 

The  Judicial  Code  which  changed  the  jurisdictional  amount  from 
a  sum  in  excess  of  $2,000  to  a  sum  in  excess  of  $3,000  went  into  ef- 
fect January  1,  1912.  The  change  was  an  amendment  of  the  statute 
in  that  particular.  Section  299  of  that  Code  exempts  from  the  opera- 
tion of  the  act  certain  suits  and  proceedings.  That  section  is  as  fol- 
lows : 

"Sec.  299.  The  repeal  of  existing  laws,  or  the  amendments  thereof,  em- 
braced In  this  act,  shall  not  affect  any  act  done,  or  any  right  accruing  or 

*For  other  cases  see  same  topic  ft  S  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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accrued,  or  any  suit  or  proceeding,  Indndlng  those  pending  on  writ  of  error, 
appeal,  certificate,  or  writ  of  certiorari,  in  any  appellate  court  referred  to  or 
Included  within,  the  provisions  of  this  act,  pending  at  the  time  of  the  taking 
effect  of  this  act,  but  all  such  suits  and  proceedings,  and  suits  and  proceed- 
ings for  causes  arising  or  acts  done  prior  to  such  date,  may  be  commenced 
and  prosecuted  within  the  same  time,  and  with  the  same  effect,  as  if  said 
repeal  or  amendments  had  not  been  made." 

This  suit  19'  for  a  cause  of  action  arising*  prior  to  January  1,  1912, 
and  it  therefore  belongs  to  the  class  which  "may  be  commenced  and 
prosecuted  within  the  same  time  and  with  the  same  effect  as  if  said 
repeal  or  amendment  had  not  been  made."  The  phrase  "with  the 
same  effect"  must  mean  with  the  same  result,  or  with  the  same  con- 
sequences. The  intention  of  Congress  must  have  been  to  leave  a 
cause  of  action  arising  prior  to  January  1,  1912,  subject  to  the  same 
rules  and  procedure  to  which  it  would  have  been  subject  if  the  law 
had  not  been  changed.  Counsel  for  plaintiff  contend  that  the  question 
has  been  decided  in  their  favor  by  the  Supreme  Court  in  the  cases  of 
Washington  Home  for  Incurables  v.  American  Security  &  Trust  Co. 
et  al.,  and  Vermillion  v.  B.  &  O.  R.  Co.,  224  U.  S.  486,  32  Sup.  Ct. 
554, 56  L.  Ed. ,  decided!  April  29,  1912.  In  those  cases  the  Su- 
preme Court  held  that  the  right  of  appeal  from  the  Court  of  Appeals 
of  the  District  of  Columbia  in  a  case  pending  on  January  1,  1912,  but 
not  decided  until  after  that  date,  was  not  saved  by  that  section ;  that 
the  qualifying  words  "including  those  pending  on  appeal"  excludes 
those  not  pending  on  appeal  on  January  1st.  With  reference  to  these 
qualifying  words  the  court  said : 

"If  express  words  were  thought  necessary  to  save  pending  appeals,  a  for- 
tiori such  words  were  needed  to  save  appeals  not  yet  taken,  and  no  such 
words  were  used." 

The  question  of  the  right  of  appeal  from  the  Court  of  Appeals  of 
the  District  of  Columbia  was  the  only  question  before  the  court  In 
that  case  the  court  further  says : 

''The  first  part  of  the  section  declaring  what  shall  not  happen  is  elucidated 
by  the  antithetical  statement,  in  the  last  part,  of  what  shall  take  place.  We 
gather  from  that  that  aU  suits  upon  causes  of  action  that  arose  before  Jan- 
uary 1st  stand  alike."  , 

That  means  suits  pending  on  January  1st,  and  suits  brought  after 
that  diate,  on  causes  of  action  arising  before  that  date,  "stand  alike." 
In  pending  suits  in  which  the  time  for  application  to  remove  had  not 
passed  on  January  1st,  the  right  was  saved  by  section  299.  It  was 
a  "right  accrued  or  accruing"  on  January  1,  1912.  Lincoln  v.  Robin- 
son (D.  C.)  194  Fed.  571.  If  such  a  suit  stands  on  the  same  footing  as 
a  suit  brought  after  January  1st  on  a  cause  of  action  arising  before  that 
date,  as  stated  by  Mr.  Justice  Holmes  in  the  opinion  above  referred 
to,  then  the  right  to  remove  the  latter  suit  is  also  saved  by  that  sec- 
tion. The  "antithetical  statement"  includes  not  only  all  "suits  and  pro- 
ceedings" referred  to  in  the  first  part  of  the  section,  but  also  "suits  and 
proceedings  for  causes  arising,  or  acts  done  prior"  to  January  1st. 
If  both  classes  "stand  alike,"  and  the  right  of  removal  is  saved  to  the 
first,  the  conclusion  follows  that  it  is  saved  to  the  second  also.    So 
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far  as  the  decision  of  the  Supreme  Court  can  be  said  to  tie  applicable 
here,  it  is  opposed  to  the  eflfect  sought  to  be  given  to  it  by  counsel  for 
plaintiff  in  this  case. 
The  motion  to  remand  will  be  overrtded* 


PHIIililPS  V.  TROUTMAN, 
(District  Oonrt,  S.  D.  Georgia,  W.  D.    July  18,  1912.) 

L  Bbokebs  (S  U*) — Action  fob  Ck>MMi8sioN — Bbeach  or  Gontbact. 

Where  plaintiff,  a  broker,  contracted  to  develop,  subdivide,  and  sell 
certain  of  defendant's  land  either  privately  or  at  auction  within  one 
year  for  a  cash  commission  of  15  per  cent  of  the  gross  sales,  plaintiff 
agreeing  to  pay  all  expenses  of  advertising,  surveying,  etc.,  defendant's 
decliiiation  to  "name  the  day"  for  a  public  sale  did  not  constitute  a 
breach  of  contract  entitling  plaintiff  to  recover  damages. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Gent  Dig.  |  58;   Dec.  Dig. 
«  11.*] 
2.  Ck)URT8  (S  328*) — Fedbbai.  Ck>UBT8— Jubisdictioit. 

Where  a  broker's  contract  of  employment  to  develop  and  sell  certain 
land  authorized  the  owner  to  '*call  off  the  sale"  on  paying  the  broker 
$350  liquidated  damages,  the  owner  was  only  liable  for  such  sum,  wheth- 
er he  refused  consummation  after  a  sale  was  made  or  before  the  first 
steps  to  that  end  were  taken,  which  amount  was  insufiicient  to  confer 
federal  jurisdiction  In  the  broker's  acdon  for  breach  of  contract 

[Ed.  Note. — For  other  cases,  see  Courts,  Gent  Dig.  f§  890-896;  Dec. 
Dig.  S  328.* 

Jurisdiction  of  Circuit  Courts  as  determined  by  the  amount  in  con- 
troversy, see  notes  to  Auer  v.  Lombard,  19  C.  O.  A.  75;  Tennent-Strib- 
ling  Shoe  Co.  v.  Roper,  36  O.  O.  A.  459 ;  O.  T.  Lewis  Mercantile  Co.  v. 
Bnepner,  100  C.  C.  A.  288.] 

At  Law.  Action  by  W.  I.  Phillips  against  J.  F.  Troutman.  On  de- 
murrers to  plaintiiFs  declaration.     Sustained. 

Burton  Smith,-  of  Atlanta,  Ga.,  and  Akemian  &  Akerman,  of  Ma- 
con, Ga.,  for  plaintiflF. 
John  P.  Ross,  of  Macon,  Ga.,  for  defendant. 

SPEER,  District  Judge.    This  is  an  action  to  recover  damages  for 
an  alleged  breach  of  the  contract  following: 
"State  of  Georgia,  County  of  JHouston. 

"Articles  of  agreement  made  this  8th  day  of  April,  In  the  year  of  our  Lord 
nineteen  hundred  and  nine,  between  J.  F.  QTroutman,  of  Houston  county,  and 
state  of  Georgia,  party  of  the  first  part,  and  W.  I.  Phillips,  of  Jacksonville, 
Duval  county,  Florida,  party  of  the  second  part,  witnesseth: 

'*That  whereas  the  said  party  of  the  first  part  owns  in  fee  simple  a  certain 
tract  of  land  lying  in  Ft  Valley,  Ga.,  and  consisting  of  about  sixty  acres, 
and  described  as  follows,  to  wit:  Fronting  Railroad  avenue  on  the  west,  and 
on  south  side  East  Main  street,  north  by  property  of  Mrs.  S.  B.  Borsett,  on 
the  east  by  property  of  Miss  Fanny  Borsett,  and  known  as  the  Virgil  Powers 
place. 

"And  whereas,  the  said  party  of  the  second  part  is  engaged  in  the  real 
estate  business,  making  a  specialty  of  sales  thereof: 

"Therefore,  for  and  in  consideration  of  the  party  of  the  second  part  agree- 
ing to  subdivide,  advertise  and  auction  off,  ,or  sell  privately  the  aforesaid 

•For  othtf  CMW  Mt  same  topic  ft  |  mncBBR  in  Deo.  *  Am.  Diga.  1907  to  date,  *  Rep'r  Indexe* 
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property  witlKin  aperlod  of  twelve  months  from  date,  the  said  party  of  the 
second  part  agreeing  to  pay  all  aidvertislng,  surveying  and  contingent  ex- 
penses attendant  upon  conducting  an  auction  or  private  sale  of  said  property 
In  lots,  the  said  party  of  the  first  part  does  hereby  agree  to  allow  said  party 
of  the  second  part  to  enter  upon  said  last-described  property  to  subdivide 
same  as  advantageously  as  possible  and  sell  at  public  outcry  to  the  highest 
bidder,  or  at  private  or  other  sale  for  the  said  party  of  the  first  part.  The 
terms  of  said  sale  to  be  as  follows:  One-third  ca^h,  balance  payable  in  eight 
quarterly  payments,  deferred  payments  bearing  eight  per  cent  interest  per 
annum. 

"The  party  of  the  first  part  agrees  to  pay  to  the  said  party  of  the  second 
part  in  cash  a  commission  of  15%  of  gross  amount  of  sales. 

**The  party  of  the  first  part  covenants  that  the  property  is  clear  of  incum- 
brances, taxes,  executions  and  liens  of  whatsoever  kind,  and  has  clear  title  to 
the  property  or  same  can  and  will  be  so  by  day  of  sale. 

"The  party  of  the  first  part  guarantees  the  party  of  the  second  part  a  com- 
mission of  at  least  $350.00  in  consideration  of  which  the  first  party  may  call 
off  said  sale.  The  party  of  the  first  part  further  agrees  to  pay  the  second 
party  $250.00  for  developing  such  property. 

"Should  the  party  of  the  second  part  fail  to  carry  out  this  contract  and 
complete  the  sale  within  twelve  months  from  date,  this  contract  becomes  null 
and  void.    Date  of  said  sale  to  be  mutually  agreed  upon. 

"In  witness  whereof  the  said  party  of  the  first  part  and  the  said  party 
of  the  second  part,  have  hereunto  set  their  hands  and  affixed  their  seals  the 
day  and  year  first  above  written. 

"[Signed]  ^  J.  F.  Troutjnan.     [Seal.] 

"W.  I.  Phillips.    [Seal.] 
"Signed,  sealed,  and  delivered  in  the  presence  of  us : 

"C.  B.  Martin,  N.  P.  Houston  Co.,  Ga." 

[1]  It  is  not  alleged  that  the  plaintiff  did  anything,  or  expended 
anything,  in  furtherance  of  the  contract.  No  bid  was  solicited;  no 
bidder  appeared.  The  sale  could  have  been  either  public  or  private. 
The  plaintiff  agreed  to  subdivide  the  defendant's  land,  and  pay  all 
expenses  of  advertising  and  surveying.  Like  Gallio,  in  Holy  Writ. 
he  cared  for  none  of  those  things.  Acts  xviii,  17.  But  he  now  brings 
suit  for  damages  in  the  sum  of  $5,500,  because  the  defendant  declined 
to  "name  the  day"  for  the  sale.  This  refusal  was  of  little  conse- 
quence. A  covenant  to  "name  the  day"  is  often  a  sacred  obligation, 
but  not  in  a  case  like  this.  It  sometimes  results  after  what  Chief  Jus- 
tice Marshall,  in  a  letter  to  his  wife,  terms,  "a  little  tiff  and  mak- 
ing up." 

A  case  in  point  is  that  of  John  Browdie  v.  Tilda  Price,  2  Nickleby, 
pp.  130,  131 : 

**  *Ye're  a  feeckle,  changeable  weathercock,  lass,'  says  I.  'Not  feeckle,  John,' 
says  she.  *Yes,'  says  I,  *feeckle,  dom'd  feeckle.  Dinnot  tell  me  thou  bean't 
efther  yon  chap  at  schoolmeasther^s,'  says  I.  *Hini,*  says  she,  quite  screech- 
ing. *Ah,  him,*  says  I.  *Why,  John.*  says  she — and  she  coom  a  deal  closer  and 
squeedged  a  deal  harder  than  she'd  dean  afore — *dost  thou  think  it's  nat'ral 
noo,  that  having  such  a  proper  mun  as  thou  to  keep  company  wi*,  I'd  ever 
tak*  OOP  wi'  such  a  leetle  scanty  whipper-snapper  as  yon?'  says  she.  She 
said  whipper-snapper !  'Ecod !'  I  says,  'Efther  that,  neame  the  day,  and  let's 
have  it  ower!'    Ha!  ha!  ha  !'* 

[2]  Besides  in  this  case  the  defendant  reserved  the  right  to  "call 
off  the  sale,"  and  the  penalty  therefor  was  liquidated ;  the  sum  being 
$350.  This  amount  is  less  than  the  minimum  jurisdictional  sum  fixed 
by  law  for  this  court.    This  he  might  do  even  after  the  sale  was 
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made.  A  fortiori,  could  he  do  so  before  any  sale  was  consummated, 
and  before  the  first  step  to  that  end  was  taken. 

The  court  is  not  disposed  to  deprive  real  estate  agents  of  that  high 
favoritism  which  has  been  accorded  them  by  many  tribunals.  It  is, 
indeed,  a  little  hazardous  to  confer  with  one  of  these  favorites  of  the 
law  in  any  manner,  or  to  any  extent,  regarding  the  sale  of  property. 
But  no  court,  howevef  favorably  disposed  to  the  engaging  aifd  at- 
tractive citizenship  which  devotes  its  attention  to  this  industry,  could 
we  think  discover  a  cause  of  action  in  the  recitals  of  this  declaration. 

For  these  reasons,  and  many  others  which  might  be  stated,  all  ofr 
the  demurrers  to  the  plaintiff's  declaration  must  be  sustained.  Let 
order  be  taken  accordingly. 


SCUUiY  V.  UNITE3D  STATES. 

(District  Court,  D.  Nevada.    AprU  27,  1912.) 

No.  1,017. 

L  PuBUo  Lands  (S  24*)  —  Subveys  —  Methods  —  Sutficiekot — Contbact 
With  Deputy  Subveyob. 

Surveys  of  public  lands  made  by  plaintiff  as  a  deputy  surveyor  under 
a  contract  with  tbe  United  States  held  to  have  been  correctly  executed 
in  the  field  on  evidence  showing  that  they  were  approved  by  the  field 
examiner  appointed  by  the  Surveyor  General  for  the  state  as  authorized 
by  Rev.  St.  §  2223  (U.  S.  Comp.  St.  1901,  p.  1362),  and  where,  as  shown 
by  the  plats,  they  did  not  differ  from  subsequent  surveys  made  by  others 
employed  for  the  purpose  by  the  government  which  were  approved,  al- 
though plaintiff's  plats  had  been  rejected. 

[Ed.  Note.--For  other  cases,  see  Public  Lands,  Gent.  Dig.  §t  31,  32; 
Dec.  Dig.  i  24.*] 

2.  Contracts  (i  289*) — Conditions  Pbecedent  to  Recoveby — Decision  of 
Abbiteb. 

While  the  decision  of  an  arbiter  to  whom  the  question  of  the  perform- 
ance of  a  contract  is  committed  by  its  terms  is  binding  on  tbe  parties, 
in  the  absence  of  fraud,  mistake,  or  negligence  so  great  as  to  be  equiva- 
lent to  bad  faith,  it  is  not  necessary  that  there  should  be  actual  fraud 
or  intentional  wrong  to  entitle  the  contractor  to  maintain  an  action  to 
recover  for  his  work  notwithstanding  the  refusal  of  the  arbiter  to  ap- 
prove the  same,  but  it  is  enough  if  such  refusal  was  arbitrary,  unreason- 
able, or  unjust. 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent  Dig.  I  1310;  Dec;^ 
Dig.  i  289.*] 

8.  Public  Lands  (t  24*) — Subveys — Execution  of  Contbact. 

The  Commissioner  of  the  General  Land  Ofilce  is  so  far  a  representa- 
tive of  the  government  in  respect  to  contracts  for  surveys  of  public 
lands  as  to  be  to  all  intents  and  purposes  a  party  to  the  contract  and 
bound  by  its  terms  as  fully  as  the  contractor,  and,  where  his  approval 
of  the  work  is  made  necessary  by  the  contract  before  the  contractor  is 
entitled  to  payment,  he,  as  well  as  the  Surveyor  General  under  whose 
direct  supervision  the  work  is  done,  is  bound  to  exercise  the  utmost 
good  faith,  and  cannot  refuse  to  approve  the  work  because  the  contrac- 
tor stopped  before  completing  the  survey  of  all  the  land  embraced  in 
the  contract,  where  he  was  advised  to  do  so  by  the  Surveyor  General 

•For  other  eases  see  same  topic  A  9  KxncBSB  in  Dec.  A  Am.  Diss.  1907  to  date,  A  Rep'r  Indezee 
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on  the  ground  tbat  the  cost  of  tbe  work  already  done  reached  the  esti- 
mated amount  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent  Dig.  §i  31*  32; 
Dec.  Dig.  I  24.*] 

4.  Public  Lands  (i  24*) — Surveys— BxEcunoK  of  Contract. 

The  Commissioner  of  the  General  Lcmd  Office  held  not  Justified  in  re- 
fusing to  approve  a  survey  of  public  land  made  by  a  depu^  surveyor 
under  a  contract  because  of  resurveys  and  retracements  of  prior  lines 
made  without  the  express  authority  required  by  the  contract  and  the 
manual  of  instructions  made  a  part  thereof,  or  because  of  the  manner 
in  which  the  field  notes  were  kept,  where  the  manual  expressly  made  it 
»  the  duty  of  the  Surveyor  General  to  give  specific  instructions  as  to  such 
matters  on  request,  and  the  surveyor  repeatedly  asked  for  such  instruc- 
tions, and  where,  although  both  the  Commissioner  and  tiie  Surveyor 
General  were  kept  at  all  times  advised  of  the  work  he  was  doing  and 
the  arrangement  of  the  field  notes,  no  objection  was  made  thereto  until 
all  had  been  completed. 

[Ed.  Note. — ^For  other  cases,  see  Public  Lands,  Cent  Dig.  §t  31,  82; 
Dec.  Dig.  i  24.*] 

5.  Contracts  (I  147*) — Construction— 7Understanding  of  Parties. 

When  there  is  a  doubt  as  to  the  meaning  of  a  contract,  a  party  will 
be  held  to  that  meaning  which  he  knew  the  other  party  supposed  the 
words  to  bear  duriifg  the  performance  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  i|  730,  743; 
Dec.  Dig.  t  147.*] 

6.  Uniteu  States  (|  70*) — Contracts — Construction. 

The  rule  that  a  contract  is  to  be  construed  most  strongly  against  the 
party  preparing  it  applies  to  the  government  with  respect  to  a  contract 
for  the  survey  of  public  land. 

[Ed.  Note.— For  other  cases,  see  United  States,  Cent  Dig.  S  53;  Dec 
Dig.  i  70.*] 

7.  United   States  (t  110*) — Default  in   Payment   Under  Contract — ^In- 

terest. 

Interest  cannot  be  allowed  on  a  claim  against  tbe  United  States  aris- 
ing under  a  contract  unless  provided  for  by  the  contract  or  by  statute. 

tEd.  Note.— For  other  cases,  see  United  States,  Cent  Dig.  ft  93;  Dec 
Dig.  I  110.*1 

At  Law.  Action  by  Dennis  Scully  against  the  United  States.  Judg- 
ment for  plaintiff. 

See,  also,  193  Fed.  185. 

This  action  was  brought  to  recover  $9,932.85,  of  which  $5,189.85  is  alleged 
to  be  due  on  contract  for  surveying  certain  public  lands  in  central  Nevada, 
and  the  remainder,  $4,743,  is  claimed  for  loss  of  time  and  interest.  The 
contract  Is  dated  September  26,  1900.  It  was  made  by  Dennis  Scully,  the 
plaintiff,  acting  for  himself,  and  the  United  States  Surveyor  General  for 
Nevada,  acting  in  behalf  of  the  United  States.  It  provided  that  Scully  in 
his  own  proper  person  should  survey,  mark,  and  establish  "all  lines  neces* 
sary  to  fully  complete  the  survey  of  township  No.  14  N.,  range  No.  41  E., 
townships  17  and  18  N.,  range  No.  43  Bl,  townships  17,  18  and  19  N.,  range 
No.  44  E.,  and  township  No.  18  N.,  range  45  E.,  Mount  Diablo  Meridian"; 
that  all  should  be  done  "in  strict  conformity  with  the  laws  of  the  United 
States,  the  printed  Manual  of  Surveying  Instructions  as  revised  and  ap- 
proved June  30,  1894,  and  other  surveying  instructions  issued  by  the  Com- 
missioner of  the  General  Land  Office,  and  with  such  special  instructions  as 
he  may  receive  from  the  said  Surveyor  General  in  conformity  therewith 
(all  of  said  instructions  to  be  taken  and  deemed  a  part  of  this  contract).** 
The  estimated  liability  was  fixed  at  $3,000.     The  compensation  was  fixed 

*For  other  casoi  we  same  topic  4k  |  humbsb  in  Dec.  A  Am.  Digs.  1907  to  date^  A  R^'r  Indeans 
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"by  the  TreAsnry  Department  of  the  United  States,  as  a  foil  oompensatton 
for  all  work  performed  under  this  agreement,  at  the  rate  pf  nb&e  (9)  dollars 
for  base,  standard,  meridian,  and  meander  lines,  seven  (7)  dollars  for  town- 
ship lines,  and  five  (Cf)  dollars  for  section  and  connecting  lines,  except  where 
the  lines  of  survey  pass  over  mountainons  lands,  or  lands  heavily  timbered* 
or  covered  with  dense  undergrowth,  and  in  such  case  at  the  rate  of  thirteen 
(18)  dollars  for  base,  standard,  meridian  and  meander  lines,  eleven  (11)  dol- 
lars for  township  lines,  and  seven  (7)  dollars  for  section  and  connecting  lines, 
per  mile,  for  every  mile  and  part  of  a  mile  actually  run  and  marked  in  the 
field,  random  lines  and  offsets  not  included." 

It  was  required  that  the  surveys  should  be  completed  and  true  field  notes 
thereof  returned  to  the  office  of  said  Surveyor  Crcneral  on  or  before  Septem- 
ber 1,  1901,  on  penalty  of  forfeiture  and  payment  to  the  United  States  of 
the  sum  of  $6,000  (secured  by  bond),  in  case  ScuUy  failed  to  perform  the 
contract  according  to  its  terms.  This  time  was  later  extended.  Further 
stipulations  of  the  contract  were  as  follows:  "No  payment  shall  be  made 
until  the  plats  and  field  notes  of  the  survey  executed  under  this,  contract 
shall  have  been  accepted  by  the  Commissioner  of  the  General  Land  Office. 

♦  *  *  No  accounts  shall  be  paid  unless  properly  certified  by  the  Surveyor 
General  (or  his  successor  in  office)  that  the  surveys  are  in  accordance  with 
the  instructions  herein  referred  to  and  the  provisions  of  this  agreement,  and 
until  approved  plats  and  certified  transcripts  of  field  notes  of  the  surveys 
for  which  the  accounts  are  rendered  are  filed  in  the  General  Land  Office. 

♦  ♦  ♦  The  said  surveys  will  not  be  approved  by  the  said  Surveyor  Gen- 
eral, •  *  *  unless  they  shall  be  found  to  be  in  exact  accordance  with 
the  instructions  hereinbefore  specified." 

The  Manual  of  1894,  referred  to  in  the  contract,  and  made  a  part  thereof, 
contains  full  and  minute  directions  relative  to  surveys.  These  directions 
must  be  observed  by  Surveyors  General,  their  assistants,  and  deputy  sur- 
veyors. On  page  65  of  the  Manual,  the  following  rule  is  set  out:  ''Special 
Instructions  Issued  by  United  States  Surveyors  General  to  United  States 
Deputy  Surveyors.  One  of  the  most  important  duties  to  be  performed  by 
the  Surveyor  General  is  to  provide  the  deputy  surveyor  with  special  inBiruc- 
tions,  in  connection  with  the  contract,  prepared  in  accordance  with  law, 
which  instructions  will  not  consist  of  directing  attention  to  certain  para- 
graphs in  this  Manual,  reiteration  of  its  requirements,  and  printed  direc- 
tions of  a  general  nature ;  but  they  will  in  all  cases  be  specific  in  character, 
with  all  necessary,  detailed  statements  setting  forth  what  the  deputy  is  to 
do  and  how  the  work  is  to  be  performed.  Before  making  out  special  in- 
structions, the  Surveyor  General  will  cause  a  thorough  examination  to  be 
made  of  the  field  notes  and  plats  of  older  surveys  of  standard  and  town- 
ship lines  upon  which  the  deputy  is  to  base  his  work,  and  give  him  full 
information — ^both  written  and  graphic— ot  the  exact  condition  of  adjoining 
surveys,  with  all  irregularities  that  may  be  found,  carefully  and  clearly 
noted;  with  all  necessary  instructions  for  his  guidance  if  he  finds  every- 
thing as  it  sJhOUld  he,  and,  in  addition,  full  advice  as  far  as  practtcable 
what  to  do  in  case  the  surveys  on  the  ground  are  not  as  represented  in  the 
old  notes.  If  the  contract  includes  exterior  lines,  the  Surveyor  General  will 
specify  in  detail  where  the  deputy  is  to  commence,  in  what  order  and  ih 
what  direction  he  is  to  run  the  lines,  and  provide  for  his  use  a  diagram, 
drawn  to  a  scale  of  one  inch  to  one  mile,  giving  fuU  and  accurate  informa- 
tion in  regard  to  lengths  and  bearings  of  all  lines  of  old  surveys,  from  which 
he  is  to  work,  or  upon  which  he  is  to  close.  The  diagrams  will  be  made 
triplicate,  one  copy  for  the  General  Land  Office,  one  for  the  deputy,  and  one 
to  be  retained;  they  may  be  either  original  drawings,  or  blueprints  or  trac- 
ings therefrom.  In  no  case  must  the  deputy  he  sent  into  the  field  without 
full  and  accurate  information  in  regard  to  all  irregularities  on  the  records 
which  will  affect  the  extent  or  accuracy  of  his  survey," 

Pursuant  to  thus  rule,  the  Surveyor  (General,  October  8,  1900,  sent  Mr. 
Scully  some  10  pages  of  instructions,  copies  of  which  are  attached  to  the 
answer.  Among  these  instructions  was  the  following:  "Should  any  of  the 
comers  of  the  old  survey  from  which  you  are  required  to  start,  or  upon 
which  you  are  required  to  dose,  have  become  obliterated*  you  are  authorized 
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to  retrace  so  much  of  the  old  lines  as  may  be  necessary  to  re-establh»h 
such  comers,  bu]t  you  will  retrace  only  such  lines  as  are  absolutely  neces- 
sary for  that  purpose.  Where  any  of  the  old  comers  with  which  you  connect 
have  become  partially  destroyed  or  are  in  bad  condition,  you  will  properly 
restore  such  corners,  describing  in  your  field  notes  the  comer  as  found,  and 
as  restored.  I  append  a  copy  of  circular  letter  of  date  June  15th,  1888,  reg- 
ulating the  compensation  for  such  retracements."'  Prior  to  the  actual  sur- 
vey, Mr.  Scully,  with  a  full  corps  of  assistants,  at  his  own  expense,  made  a 
preliminary  recognizance  to  ascertain  the  actual  condition  of  boundaries  and 
corners  which  were  to  be  the  starting  or  closing  points  of  his  work,  so  that  he 
might  obtain  beforehand  needed  instructions.  In  a  letter  dated  March  5. 
1901,  to  the  Surveyor  General,  he  reported  these  conditions.  The  Surveyor 
General  acknowledged  receipt  of  this  letter  March  8th,  thanked  Scully  for 
his  "information  as  to  the  condition  of  the  monuments  of  former  surveys 
in  the  territory  covered  by  your  contract,  No.  225,'*  and  said:  "This  will  be 
of  value  hereafter  as  showing  the  necessity  of  such  retracements  and  resur- 
veys  as  you  will  have  to  make." 

On  March  31,  1901,  Scully  communicated  with  the  Surveyor  General,  de- 
tailing conditions  in  township  19  N.,  range  44  E.,  township  18  N.,  range  45 
K,  township  17  N.,  range  44  E.,  and  township  18  N.,  range  43  E.,  and  again 
asked  instructions  as  to  resurveys  and  retracements.  The  Surveyor  General, 
April  4,  1901,  replied  in  part,  as  follows:  "The  question  of  retracement  of 
exterior  lines  sufficiently  to  establish  a  reliable  point  of  beginning  for  the 
work  under  your  contract  is  fully  covered  in  your  instructions  of  October 
3,  1900,  and  the  circular  letter  of  June  15,  1898,  of  the  General  Land  Office 
thereto  appended,  and  in  the  Surveyors'  Manual  of  1894,  page  72.  ♦  ♦  * 
At  all  events,  sufficient  showing  has  been  made  to  Justify  the  resurvey  of 
the  entire  township  boundaries  (Tp.  18  N.,  R.  45  B.)  and  entitle  you  to  com- 
pensation for  doing  so.  ♦  ♦  •  It  is  impossible  to  give  further  instruc- 
tions even  upon  the  showing  you  make.  All  you  can  do  is  to  go  ahead  in 
good  faith  with  your  contract,  exercising  the  best  of  your  judgment  and 
being  guided  by  tiie  Manual.  I  shall  take  pleasure  in  doing  all  that  I  can 
to  see  that  you  are  properly  compensated  to  the  full  extent  of  the  terms  of 
your  contract.  The  accuracy  and  care  with  which  your  previous  contracts 
have  been  executed  establish  an  excellent  standing  for  you  in  the  General 
Land  Office  at  Washington." 

April  27,  1900,  Scully  Informed  the  Surveyor  General  of  the  conditions 
in  township  17  N.,  range  44  E.,  and  township  17  N.,  range  45  E.  He  described 
the  absence  of  monuments,  the  irregularity  in  measurements,,  and  the  unre- 
liability of  the  field  notes  of  the  old  surveys.  Inasmuch  as  he  was  obliged 
to  connect  with  interior  comers  of  township  17  N.,  range  44  Bu,  and  "as 
after  long  search  no  interior  corners  could  be  found  for  three  miles  on  any 
range  of  sections,"  he  "simply  had  to  resubdivide."  He  described  his  meth- 
ods of  subdivision,  and  concluded  thus:  "It  is  evident  that  all  fractional 
subdivided  townships  will  have  to  be  resubdivlded  when  I  have  any  notes 
whatever.  I  am  not  anxious  to  do  such  additional  work,  which  is  much  more 
tedious  and  annoying  than  new  work,  besides  the  question  of  payment ;  *  but 
It  is  even  more  necessary  for  the  country  than  the  work  of  tlie  contract,  and 
in  any  case  I  do  not  see  under  the  rules  how  I  am  to  avoid  it.  You  see  the 
rules  themselves  have  to  be  extended  and  modified  to  make  them  applicable. 
•  ♦  ♦  I  know  you  appreciate  the  situation,  and  believe  the  department 
will  do  Justice  as  it  appears  to  them;  but  the  labor  and  worry  cannot  be 
overestimated.  For  five  weeks  preparing  for  subdivision,  and  still  much  to 
be  done  at  W.  side  of  Toyabe.  When  I  complete  preparation,  then  I  can 
estimate  quite  closely  additional  cash  necessary.  •  •  •  Hoping  to  hear 
from  you  about  this  resubdivision  business."  In  the  last  letter  Scully  asks 
instruction  three  times,  and  points  out  the  fact  that  he  has  already  spent 
five  weeks  in  preparatory  work,  and  much  more  remains  to  be  done  before 
he  can  commence  on  the  new  survey.  He  shows  that  the  cost  will  exceed 
the  estimated  liabUity. 

June  4,  1901,  Scully  writes  the  Surveyor  General,  telling  him  how  he  pro- 
poses to  subdivide  townships,  unless  otherwise  instructed.  He  describes  the 
Md  conditions  of  the  old  survey  of  certain  boundary  lines,  tells  how  be  is 
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dealing  with  these  conditions,  and  closes  thus:  "Needless  to  say,  I  greatly 
dislike  the  responsibility,  but  hope  it  is  all  right.  I  should  gfbeatly  wish  to 
get  instructions  or  suggestions  about  the  subdivided  portion  of  T.  19  R.  44 
referred  to  in  a  recent  letter.  The  survey  is  most  difficult  Those  double 
sets  of  monuments  on  so  many  lines  cost  a  great  deal,  and  I  may  remark 
that  the  ratio  of  5  to  7  is  far  less  than  the  true  ratio  of  the  cost  of  section 
lines  on  the  level  to  the  cost  of  such  lines  on  the  mountain."  These  details 
and  request  for  instruction  are  authorized  by  the  Manual,  p.  80,  in  the  fol- 
lowing rule:  '*It  is  possible,  however,  that  cases  may  arise  so  complex  in 
their  character  as  to  produce  a  feeling  of  doubt  relative  to  the  proper  solu- 
tion of  the  problem,  in  which  case  he  will  at  once  communicate  with  this 
office  through  the  Surveyor  General,  submitting  information,  by  letter  and 
diagrams,  of  the  exact  condition  as  found  by  him,  and  the  necessary  inst ruc- 
tions will  be  forwarded  as  soon  as  practicable.*'  The  only  reply  received  by 
Mr.  Scully,  so  far  as  the  evidence  shows,  is  the  following  letter  from  the 
Surveyor  General's  office,  dated  June  7,  1901:  "Your  favor  of  4th  inst.  is 
received.  I  fully  appreciate  the  difficulties  which  you  are  encountering,  but 
your  course  is  clearly  pointed  out  in  circular  of  June  15,  1898,  from  the 
General  Land  Office,  Washington,  D.  C.  which  was  attached  to  and  made 
part  of  the  Instructions  dated  October  3,  1900,  given  you  for  the  execution 
of  your  contract  No.  226.  I  shall  do  all  in. my  power  to  endeavor  to  see  that 
you  are  properly  con^pensated  for  the  conscientious  work  you  are  doing,  and 
must  leave  the  details  of  executing  your  difficult  task  entirely  to  your  own 
professional  skill  and  Judgment  under  the  orders  already  furnished."  In 
response  to  a  request  that  his  time,  for  completing  the  contract  be  extended 
to  December  31,  1901,  the  Surveyor  General  replied,  July  13th,  stating  that 
he  would  be  pleased  to  recommend  such  extension,  and  added:  ''I  trust  that 
yon  are  pushing  the  work  with  the  indomitable  energy  displayed  in  similar 
emergencies,  and  have  no  doubt  that  full  compensation  will  be  awarded  you 
for  the  extra  care  and  trouble  bestowed  upon  your  arduous  work." 

October  2,  1901,  the  Commissioner  of  the  Land  Office,  in  a  letter  to  the 
Surveyor  General,  acknowledged  receipt  of  Mr.  Scully's  application  for  an 
extension  of  time,  and  called  attention  to  the  work  performed  by  Mr.  Scully 
in  excess  of  the  contract  The  language  used  by  the  CJommlssloner  is  as 
follows:  "Your  attention  is  invited  to  the  concluding  paragraph  of  Deputy 
Scully's  letter  relative  to  an  excess  of  liability  of  $800  over  and  above  the 
estimated  liability  of  his  contract.  Any  action  looking  to  the  issue  of  special 
instructions  providing  for  resurveys  or  retracements  must  be  taken  and  ap- 
proved prior  to  December  31,  1901,  the  extended  date  of  said  contract" 
There  is  no  evidence  that  any  such  action  was  ever  taken,  or  that  the  Sur- 
veyor General  ever  asked  the  Commissioner  to  authorize  the  resurveys  and 
retracements  reported  to  him  by  Mr.  Scully.  October  1,  1901,  Mr.  Scully 
wrote  the  following  letter  to  the  Surveyor  General:  "I  beg  leave,  respect- 
fully, to  Inform  you  that  I  have  Just  completed  the  Reese  River  side  of  the 
survey  under  contract  No.  225,  and  return  to-day  to  the  other  or  Smoky 
Valley  side  of  the  mountains  to  complete  the  contract  if  authority  therefor 
be  given.  My  notification  that  the  cost  would  considerably  exceed  the  esti- 
mate has  not  yet  been  replied  to,  and  there  is  moreover  an  amount  to  be 
added  to  my  estimate  then  given  which  requires  a  new  notification.  T.  14 
R.  41  was  found  in  a  worse  condition  as  regards  monuments  than  any  other 
in  my  contract  inasmuch  as  its  S.  boundary  for  four  miles  at  least  was  com- 
pletely destitute  of  monuments  or  their  traces,  while  the  irregularity  of  dis- 
tance etc.  of  monuments  in  the  interior,  their  irregular  marking  and  other 
causes  made  it  impossible  without  a  complete  resurvey  of  two-thirds  of  the 
township  to  initiate  new  work.  This  alone  will  add  some  $300  to  my  former 
estimate.  Also  in  that  estimate  Tship.  boundaries  having  double  sets  of 
monuments  were  supposed  charged  for  with  the  distances  between  the  sets 
added  for  each  comer.  Tills  is  certainly  irregular  as  closing  distances  alone 
for  Just  one  cor.  are  provided  for  and  as  the  additional  work  must  be  In- 
tended to  be  paid  for  I  have  concluded  that  the  Department  will  pay  for  the 
boundary  of  each  T.  ship  independently  which  in  these  cases  makes  a  double 
rate  when  they  coincide  which  is  Bone  too  much  for  such  work.  On  this 
supposition,  the  total  cost  of  completing  the  survey  would  be  $4,500.    I  seed 
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not  point  out  bow  my  Initiative  work  will  expedite  all  future  Burreys  In  this 
district.  There  are  still  a  mountain  township  and  more  than  half  another 
to  be  done  on  the  contract  Ts.  17  and  18,  R.  44,  and  these  may  not  be  com- 
pleted before  December.  Now  I  have  already  expended  nearly  the  estimate 
in  cash,  and  as  the  money  is  borrowed,  I  am  extremely  uneasy  at  the  pros- 
pect of  expending  more  without  authority.  I  have  however  decided  to  keep 
at  work  until  I  hear  from  you  and  I  request  in  the  most  urgent  manner  that 
you  will  advise  me  by  return  what  to  do  until  the  decision  of  the  G.  L.  O. 
In  the  matter  is  obtained.  Working  for  nothing  at  the  most  arduous  work 
mentally  and  physically  that  earth  can  show  \b  bad  enough  but  getting  in 
debt  in  a  serious  manner  on  it  is  by  far  worse.  I  earnestly  request  that  you 
will  present  my  statement  to  the  Hon.  Commissioner  and  that  you  wUl 
advise  me  with  as  little  delay  as  possible  in  the  meantime  what  to  do." 

October  3,  1901,  the  Surveyor  General  in  reply  advised  Mr.  Scully,  Inas- 
much as  the  estimated  amount  of  the  contract  had  been  reached,  without  the 
survey  of  townships  17  and  18  N.,  range  44  E.,  he  would  be  justified  in  leaving 
those  townships  unsurveyed.  The  material  portion  of  the  letter  Is  as  fol- 
lows: "Your  favor  of  1st  inst.  Is  received,  reporting  condition  of  affairs 
under  your  contract  No.  225.  I  had  hoped  that  having  obtained  the  exten- 
sion of  the  time  for  completing  the  field  work  and  returns  that  you  would  h«ive 
reported  by  this  time  your  contract  ready  for  inspection.  In  prior  letters  I 
have  repeatedly  assured  you  of  my  hearty  co-operation  to  obtain  the  fullest 
compensation  for  the  additional  work  Involved  In  retracement  of  old  lines 
Imperfectly  surveyed  and  Inadequately  marked,  but  can  do  nothing  more  until 
the  returns  are  before  me,  It  being  the  w^U  established  policy  of  the  General 
Land  Office  not  to  render  decisions  In  hypothetical  cases.  If  you  find  tiiat 
the  estimated  amoimt  of  your  contract  has  been  reached  without  the  survey 
of  townships  17  and  18  N.,  R.  44  B.,  the  Instructions  are  explicit  and  you 
will  be  Justified  in  leaving  those  townships  unsurveyed.  It  is  beyond  my 
power  to  sanction  or  authorize  anything  not  expressly  provided  for  in  the 
Instructions,  the  circular  of  June  15,  1898,  attached  to  and  made  part  of 
your  contract  being  considered  ample  authority  to  sustain  any  claim  you  ma^ 
submit  for  extra  work."  After  the  receipt  of  the  last  letter  Mr.  Scully  con- 
tinued his  work  until  he  had  subdivided  all  lands  occupied,  or  likely  to  be 
occupied,  by  settlers  in  said  townships,  and  then  in  the  belief  this  was  all 
which  could  be  required  of  him  under  the  contract  he  closed  his  work  In  the 
field. 

December  24,  1901,  Mr.  Scully  forwarded  to  the  Surveyor  General  maps 
of  township  17  N.,  range  44  E.,  and  township  18  N.,  range  45  E.,  with  field 
notes  of  retracements  and  resurveys  thereof,  accompanied  by  a  letter,  of 
which  the  following  paragraph  only  is  material:  "I  thought  the  best  course 
would  be  to  give  the  field  notes  of  resurveys  by  townships  consecutively  paged 
to  the  end  of  the  resurveys,  beginning  with  preliminary  oaths  covering  the 
whole  of  the  resurveys  and  ending  with  the  final  oaths  covering  the  whole ; 
as  I  should  suppose  It  cannot  be  the  Intention  that  assistants  should  be 
sworn  on  entering  and  leaving  every  township.  The  field  notes  of  new  sur^ 
veys  I  have  given  in  the  same  manner."  The  letter  and  the  field  notes  ex- 
hibited Mr.  Scully's  methods.  Field  notes  of  the  Interior  or  section  lines 
were  Included  with  notes  of  exterior  boundary  lines  of  each  township  in  one 
book.  The  field  notes  of  resurveys  and  retracements  of  each  township  were 
written  In  a  book  by  themselves,  and  not  In  the  same  book  with  field  notes 
of  new  surveys  in  the  same  township.  The  Manual  of  1894,  p.  179,  contains 
the  following  direction:  "Field  notes  of  retracements  and  resurveys  will  be 
incorporated  with  the  field  notes  of  the  subdivisions  to  which  they  are  di- 
rectly related." 

Instructions  Issued  by  the  C!ommlssioner  of  the  Land  Oifice  June  15,  1898, 
are  that  field  **notes  of  resurveys  and  retracements  *  ♦  ♦  will  be  incor- 
porated in  a  book  by  themselves."  The  general  subject  of  field  notes  is 
treated  In  the  Manual  of  1894,  beginning  at  page  60.  The  first  11  numbered 
paragraphs  are  clearly  for  the  guidance  of  the  deputy  surveyor,  who  actually 
makes  the  survey.  Paragraph  12  requires  the  deputy  to  transmit  his  original 
notes  to  the  Surveyor  General.  They  become  a  part  of  the  permanent  rec- 
ords, ''and  no  changes  whatever  will  be  permitted  In  said  orls^l  field  notei 
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after  tbey  liave  been  filed  in  the  Surveyor  General's  office."  Paragraph  13 
reads,  in  part,  as  foUows:  "(13)  The  original  field  notes,  each  bearing  the 
taritten  approval  of  the  Surveyor  General,  will  be  substantially  bound  in  vol- 
umes of  suitable  size  and  retained  in  the  Surveyor  General's  office.  Certified 
transcripts  of  said  original  field  notes  will  be  prepared  at  the  earliest  practi- 
cable date,  as  follows:  (a)  The  field  notes  of  the  survey  of  base  lines  and 
standard  parallels,  of  principal  and  guide  meridians,  of  township  exteriors, 
and  of  subdivision  and  meander  lines  will  be  written  in  separate  books,  A 
complete  set  of  preliminary  and  final  oaths  will  be  attached  to  the  field  notes 
of  each  class  of  lines.  No  adhesive  material  of  any  kind  will  be  used  to  fas- 
ten leaves  or  covers.  Gut  or  mutilated  leaves,  or  slips,  will  not  be  inserted, 
(b)  The  field  nAes  of  subdivisions  will  be  written  in  a  separate  book  for 
each  township;  the  preliminary  oaths  of  the  assistants  employed  in  making 
said  subdivisions  will  be  prefixed  to  the  first  book,  and  their  final  oaths  will 
be  attached  to  the  last  book  of  the  seried;  arranged  in  the  order  of  dates." 

Mr.  Scully  was  engaged  about  two  months  longer  in  the  preparation  of  the 
notes  and  plats.  There  is  no  evidence  that  the  I^and  Office  on  receipt  of  the 
letter  directing  attention  to  Mr.  Scully's  methods  made  any  objection  to  his 
arrangement,  or  offered  any  suggestion  or  instruction  in  relation  thereto, 
until  May  1,  1902,  though  objection  was  made  January  7,  1902.  to  the  plats 
because  they  did  not  give  full  fence  lines  within  the  survey.  May  1,  1002, 
the  Surveyor  General  refused  to  approve  the  field  notes  in  the  condition  they 
were,  alleging  that  Scully  had  failed  to  comply  with  the  provisions  of  para- 
graph 1.  p.  60,  and  also  paragraph  13,  p.  64,  of  the  Manual,  *'as  to  the  man- 
ner of  dividing  the  field  notes  into  separate  books  each  containing  one  class 
of  lines  run  only."  He  also  said  the  sketch  plats  were  vague,  and,  in  in- 
stances, unintelligible,  and  added:  "This,  however,  would  be  a  matter  easy 
to  remedy,  did  not  more  serious  departures  from  your  special  instructions 
and  the  directions  of  the  Manual  lay  your  entire  work  open  to  rejection  or 
suspension  by  the  field  examiner  who  may  be  sent  to  Inspect  your  work. 
The  amount  of  work  done  as  resurveys  is  far  in  excess  of  any  authorization, 
and  the  failure  to  fully  subdivide  a  township,  as  distinctly  specified  in  your 
contract,  is  such  a  violation  of  both  the  language  and  spirit  of  the  contract 
itself,  as  well  as  the  established  policy  of  the  General  Land  Office,  as  to  pre- 
clude the  possibility  of  my  approving  your  work  or  of  its  being  accepted  by 
the  honorable  Commissioner  should  it  be  approved  at  this  office,  even  if  it 
should  happen  to  pass  the  scrutiny  of  the  examiner  in  the  field."  In  this 
letter  the  Surveyor  General  rejected  158%  miles  of  resurveys  made  by  Scully, 
including  18  miles  of  township  boundary  of  township  18  N.,  range  45  E., 
mentioned  in  the  letter  of  April  4,  1901,  supra.  Scully  replied  to  these 
charges  June  13th  in  a  letter  of  56  pages,  and  appealed  to  the  Commissioner 
of  the  General  Land  Office.  In  September  and  October,  1902,  George  O. 
Cbaney,  special  agent  for  the  examination  of  surveys,  examined  Mr.  Scully's 
work  in  the  field.  October  16th  Chaney  returned  his  field  notes,  with  the 
following  recommendation:  "The  surveys  under  this  contract  appear  to  have 
been  well  executed,  and  the  comers  perpetuated  by  permanent  monuments. 
X  recommend  the  work  be  accepted.    George  O.  Chaney,  Eixaminer  of  Surveys." 

November  29,  1902,  the  Surveyor  General  again  wrote  Scully,  saying  it 
was  impossible  to  continue  office  work  on  his  field  notes  and  sketch  plats, 
further  consideration  of  them  being  merely  a  waste  of  time,  and,  if  he  would 
eome  to  Beno,  every  facility  would  be  extended  him  for  putting  the  notes 
and  sketches  into  such  shape  that  they  could  be  properly  worked  up,  and 
receive  the  approval  of  the  office.  This  letter  contained  no  allusion  to  alleged 
defects  In  the  survey.  The  deputy  was  notified  of  his  right  to  appeal.  Scul- 
ly's original  plats  and  field  notes  were  sent  to  Washington  January  14,  1903, 
and  on  May  12,  1903,  were  returned  by  the  Commissioner  to  the  Surveyor 
General,  with  this  instruction:  "The  above  plats  and  field  notes  have  been 
examined;  also  the  voluminous  correspondence  in  connection  with  Deputy 
Scully's  contentions  regarding  this  contract.  It  would  appear  that  Deputy 
Scully  bases  his  main  contention  in  this  case  on  having  all  of  his  retrace- 
ments  and  resurveys  platted  and  acknowledged  by  you,  whether  or  not  you 
approve  of  same  as  being  necessary  for  the  proper  survey  of  this  contract. 
Ton  will  exercise  your  own  discretion  in  this  matter  but  prepare  the  plats 
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and  field  notes  of  this  contract  for  transmission  to  this  office  in  the  usual 
manner.  In  regard  to  field  notes  of  retracements  and  resurveys,  I  would 
call  your  attention  to  page  156,  specimen  field  notes,  No.  4  of  the  Manual 
of  1902."  Accordingly,  the  Surveyor  General  September  26,  1903,  certified 
that  Mr.  Scully's  field  notes  of  surveys  and  resurveys  under  contract  No.  225, 
"having  been  critically  examined,  the  necessary  corrections  and  explanations 
made,  the  said  field  notes  and.  the  surveys  they  describe  are  hereby  approved," 
In  relation  to  this  approval,  the  Commissioner  of  the  Land  Office  in  his 
letter  to  the  Surveyor  General,  dated  January  17,  1905,  at  page  57,  says: 
"The  foregoing  letter  should  not  be  construed  as  approving  the  contention 
of  Deputy  Scully  in  any  respect  or  to  disapprove  of  the  p<jsition  taken  by 
your  office  in  respect  to  the  surveys  and  field  notes  of  the  deputy,  but  it  was 
only  intended  to  get  the  returns  before  this  office  in  better  shape  for  thor- 
ough examination,  and  your  office  was  not  authorized,  much  less  directed,  to 
approve  of  the  survey  and  field  notes."  The  Surveyor  General  testified  his 
certificate  was  made  as  a  matter  of  form  to  complete  the  record,  and  was  of 
no  weight  unless  the  notes  and  surveys  were  approved  by  the  Commissioner. 

July  8,  1903,  the  Commissioner  ordered  the  surveys  under  contract  No. 
225  suspended,  and  allowed  Scully  30  days  in  which  "to  show  cause  why  he 
should  not  be  required  to  place  the  same  in  condition  for  acceptance,  and 
prepare  his  field  notes  in  proper  form." 

The  alleged  defects  in  Scully's  work  on  which  this  order  was  based.  In 
brief,  were  as  follows: 

(1)  "The  west  boundary  and  the  southwest  corner  of  township  19  N.,  mnge 
44  E..  was  not  properly  established."  The  comer  should  be  117  links  east 
of  where  Scully  placed  it. 

(2)  The  corner  to  townships  18  and  19  N.,  ranges  44  and  45  B.,  was  not 
properly  established. 

(3)  In  retracing  west  boundary  of  previously  subdivided  portion  of  town- 
ship 19  N.,  range  44  E.,  Scully  in  several  cases  moved  old  corners  from  25  to 
40  links  from  their  original  position. 

(4)  Township  19  N.,  range  44  B.,  was  not  properly  subdivided. 

(5)  Like  errors  to  these  appear  through  the  entire  survey. 

(6)  The  deputy  resurveyed  many  miles  which  his  own  records  show  were 
unnecessary. 

(7)  He  failed  to  complete  the  surveys  contemplated. 

(8)  The  field  notes  contain  much  unnecessary  matter,  and  omit  matter  of 
the  first  importance. 

(9)  The  deputy's  methods  are  irregular  and  obscure,  his  notes  confusing, 
poorly  prepared,  and  unfit  for  record.  They  should  be  so  prepared  that  they 
may  be  readily  understood  by  persons  of  average  intelligence. 

January  17,  1905,  the  Commissioner  rendered  the  decision  which  is  now 
a  part  of  the  answer  in  this  case.  In  this  latter  decision  "the  particular 
lines  and  comers  rejected  by  said  decision  (of  July  8,  1904)  were  accepted." 
but  more  than  100  errors  "were  pointed  out  in  other  parts  of  the  survey.'' 
(Dec.  of  the  Secty.  of  the  Interior,  Ex.  8,  p.  3.) 

The  Surveyor  General  was  directed  to  notify  Scully  that  suspension  of  his 
surveys  was  affirmed,  and  to  allow  him  "30  days  in  which  to  signify  his  will- 
ingness to  correct  his  surveys  in  the  field,  and  furnish  field  notes  in  proper 
form  for  acceptance."  July  31,  1905,  this,  last  decision  of  the  Commissioner 
was  sustained  by  the  Secretary  of  the  Interior.  In  his  decision  the  Secre- 
tary calls  attention  to  faulty  construction  of  field  notes,  excessive  resurveys, 
the  necessity  of  reforming  the  notes,  of  eliminating  excessive  resurveys  there- 
from, of  resurveying  certain  lines,  and  re-establishing  corners  which  the  dep- 
uty did  not  properly  place.  December  5,  1905,  Mr.  Scully  notified  the  Land 
Department  that  he  absolutely  refused  to  "attempt  any  compliance  with  the 
orders  contained  in  office  letter  of  January  17,  1905."  In  explanation  of  thii 
refusal,  and  of  his  failure  to  accept  the  Surveyor  General's  invitation  to  come 
to  Reno,  Mr.  Scully  tiestifles:  "I  did  not  think  I  could  do  the  work  in  the 
way  he  wanted.  The  work  I  was  asked  to  do  was  wrong.  I  doubted  Mr. 
Kyle,  and  I  didn't  want  to  go  near  him.  I  didn't  think  he  would  give  me  a 
square  deal.    I  did  not  believe  I  could  make  a  survey  which  would  suit  them.** 

In  1909  the  townships  which  were  the  subject  of  Mr.  Scully's  contract  No. 
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225  were  surveyed  by  Messrs.  Thurtell  and  Kearney,  Deputy  United  States 
Surveyors.    Copies  of  their  plats  are  in  evidence. 

Dennis  Scully,  in  pro  per. 
Samuel  Piatt,  U.  S.  Atty. 

FARRINGTON,  District  Judge  (after  stating  the  facts  as  above). 
The  pleadings  are  exceedingly  voluminous.  The  complaint  contains 
more  than  33,000  words,  and  the  answer  more  than  19,000.  In  the 
complaint  there  is  an  effort  to  state  the  facts  which  constitute  the 
cause  of  action,  the  evidence,  the  argument,  and  a  history  of  the  en- 
tire transaction,  including  several  appeals  and  other  proceedings  in 
the  Department  of  the  Interior. 

The  answer  admits  the  execution  of  the  contract  on  which  the  action 
is  based,  and  by  way  of  denial  to  the  allegations  of  the  complaint 
sets  out  a  54-page  letter  written  by  the  Commissioner  of  the  General 
Land  Office  more  than  three  years  before  the  action  was  commenced. 
The  pleadings  are  not  so  helpful  as  could  be  wished.  They  present 
no  clear  statement  of  the  issues.  The  plaintiff  was  required  by  his 
contract  to  complete  the  survey  of  eight  townships,  and  to  prepare 
plats  and  field  notes  of  this  work.  The  estimated  cost  was  $3,000. 
When  his  account  amounted  to  more  than  $5,100,  he  had  still  some  30 
sections  to  survey.  He  now  demands  compensation  for  the  partial 
performance  of  his  contract.  Defendant  in  its  answer  takes  the  posi- 
tion that  plaintiff  is  entitled  to  nothing  because  the  surveys  were  de- 
fective and  incomplete,  the  notes  confusing,  improperly  arranged,  un- 
intelligible, and  unfit  for  record,  and  the  plats  not  in  accordance  with 
the  rules  of  the  Manual.  Taking  the  entire  transaction  as  shown 
by  pleadings  and  evidence,  I  have  endeavored  to  determine  the  rights 
of  the  parties  without  strict  construction  of  the  pleadings. 

The  Survey. 

[1]  It  is  urged  that  the  approval  of  "the  field  examiner  is  imma- 
terial to  the  issues  of  this  case.  The  contract  did  not  require  his 
approval  or  that  of  any  other  subordinate  officer,"  and  "the  United 
States  is  not  liable  for  the  acts  of  its  agents  unless  manifestly  done 
within  the  scope  of  their  authority." 

•  This  objection  is  without  merit.  Section  2223,  Rev.  St.  U.  S.  (U. 
S.  Comp.  St.  1901,  p.  1362),  authorizes  the  Surveyor  General  "to 
depute  a  confidential  agent  to  make  such  examination,"  and  in  the 
Commissioner's  circular  letter  of  June  15,  1898,  which  is  made  a 
part  of  the  contract,  it  is  said: 

'These  retraeements  must  be  corroborated  by  the  examiner  before  the  dep- 
uty will  be  allowed  compensation,  and  retraeements  thus  made,  as  well  as 
surveys,  will  be  noted  In  the  data  furnished  by  Surveyors  General  to  the  ex- 
aminers w^hen  starting  for  the  field  Inspection,  and  the  latter  will  be  required 
to  examine  each  mile  or  portion  of  a  mUe  of  such  retraeements  in  order  to 
verify  the  work  done  by  the  deputy  for  which  he  asks  comi>ensation." 

Thus  the  examiner  is  required  to  inspect  each  mile  of  retracement, 
and  proper  data  therefor  must  be  furnished  by  the  Surveyor  General. 
The  Surveyor  General  and  the  Commissioner  rejected  15814  miles  of 
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resurveys  and  retracements  after  the  examiner  recommended  "the 
work  be  accepted." 

It  is  alleged  in  the  complaint,  and  not  denied,  and  it  is  shown  by 
the  official  report  of  Mr.  Chaney,  that  in  the  discharge  of  his  official 
duty  with  a  corps  of  assistants  he  examined  Mr.  Scully's  surveys,  and 
found  them  properly  executed.  The  Surveyor  General  himself  tes- 
tifies that  Scully's  surveys  were  reasonably  well  executed,  and  that 
no  complaint  is  made  except  to  the  field  notes.  Furthermore,  the 
townships  which  Mr.  Scully  contracted  to  survey  were  again  surveyed 
in  1909  by  two  deputy  surveyors  employed  by  defendant  for  that  pur- 
pose. Copies  of  their  plats,  approved  by  the  Surveyor  General,  are 
in  evidence.  No  attempt  has  been  made  to  show  this  approval  was 
a  mere  matter  of  form,  and  my  attention  has  not  been  called  to  any 
difl:erence  between  Scully's  rejected  plats  and  the  approved  plats  of 
Messrs.  Thurtell  and  Kearney,  save  that  the  former  exhibit  a  larger 
number  of  resurveyed  lines,  and  the  latter  show  some  30  sections  in 
townships  17  and  18  N.,  range  44  E.,  which  were  not  surveyed  by 
Scully.  Neither  Chaney,  Thurtell,  nor  Kearney  are  here  to  explain 
or  contradict  the  very  strong  inference  from  these  circumstances.  I 
must  therefore  find  that  Mr.  Scully's  surveys  under  said  contract  No. 
225  were  correctly  executed  in  the  field. 

Finality  of  Commissioner's  Decision. 

[2]  Defendant  contends  that  the  Commissioner's  decision  in  this 
controversy  is  not  open  to  review  by  the  courts,  because: 

**The  contract  provides  that  no  payment  ghall  be  made  until  the  plats  and 
field  notes  are  accepted  by  the  Commissioner  of  the  General  Land  Office,  and 
that  the  Surveyor  General  shall  certify  that  the  services  were  made  in  ac- 
cordance with  the  provisions  of  the  contract  These  requirements  obviously 
mean  that  the  Commissioner  Is  made  the  arbiter  of  the  sufficiency  of  tho 
plats  and  field  notes,  and  whether  -the  surveyor  has  compiled  with  the  obli- 
gations of  the  contract  .  Where  by  contract  there  is  committed  to  a  desig- 
nated ofiicer  the  matter  of  deciding  questions  of  dispute,  the  decision  of  the 
officer  80  designated  Is  not  open  to  review  by  the  courts,  except  for  fraud  or 
such  gross  error  as  would  Imply  bad  faith." 

Haintiff's  argument  that  the  Commissioner's  approval  is  unneces- 
sary is  based  upon  that  portion  of  section  456  of  the  Rev.  Stats,  of 
the  U.  S.  (U.  S.  Comp.  St.  1901,  p.  258),  which  was  repealed  in  1894 
(Act  July  31,  1894,  c.  174,  28  Stat.  207).  It  would  be .  unreasona- 
ble to  require  pa3mient  for  services  like  those  performed  by  Mr.  Scully 
before  the  government  has  had  opportunity  to  accept  or  reject  the 
performance.  Authority  to  accept  or  reject  must  be  lodged  somewhere. 
The  parties  here  very  properly  vested  this  authority  in  the  Surveyor 
General  and  the  Commissioner  of  the  Lahd  Office.  If  the  Commis- 
sioner has  thus  been  made  the  arbiter  of  the  sufficiency  of  the  work, 
it  follows  that  his  decision  is  binding,  unless  it  is  shown  to  be  fraud- 
ulent, or  the  result  of  mistake  or  negligence,  so  great  as  to  be  equiv- 
alent to  bad  faith.  United  States  v.  Gleason,  175  U.  S.  588,  607,  20 
Sup.  Ct.  228,  44  L.  Ed.  284.  It  is  not  necessary  that  there  should  be 
actual  fraud  or  intentional  wrong.  It  is  enough  if  there  has  been 
an  arbitrary,  unreasonable,  or  unjust  refusal  to  accept  work  which 
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ought  to  be  accepted.  Edwards  v.  Hartshorn,  72  Kan.  19,  82  Pac. 
,520,  1  L.  R.  A.  (N.  S.)  1050;  Highton  v.  Dessau  rCom.  PI)  19  N. 
Y.  Supp.  395.  In  the  latter  case  5ie  contractor  ana  the  arbiter  dis- 
agreed as  to  the  meaning  of  the  contract.  The  court  held  the  work 
required  by  the  arbiter  was  not  required  by  the  contract,  and  permit- 
ted a  recovery  without  the  architect's  certificate.  In  Kistler  v.  The 
Indianapolis,  etc.,  R.  R.  Co.,  88  Ind.  460,  464,  it  was  held  that  where 
the  arbiter  had  failed  to  estimate  work,  or  by  mistake  had  underesti- 
mated it,  suit  could  be  maintained  for  recovery  of  the  correct  amount. 

[3]  We  must  hot  lose  sight  of  the  fact  that  the  Commissioner  is 
the  representative  of  the  government  in  this  transaction,  having  the 
execution  of  the  contract  and  the  performance  of  the  survey  there- 
under so  completely  in  his  charge  through  his  subordinates,  including 
the  Surveyor  General,  as  to  be,  to  all  intents  and  purposes,  one  of 
the  parties  to  the  agreement  itself.  Under  the  circumstances,  it  is 
incumbent  upon  the  Commissioner  and  the  Surveyor  General  to  ex- 
ercise a  high  degree  of  care  and  good  faith.  They  are  hot  above  the 
contract.  They  are  bound  by  its  terms,  and  they  have  no  right  of 
arbitrary  rejection.  They  have  no  right  as  a  condition  precedent  to 
require  performance  of  work  which  is  not  required  by  the  contract 
itself.  Furthermore,  when  the  government  entered  into  this  contract, 
it  consented  to  its  terms,  and  is  bound  thereby.  The  Commissioner 
has  no  authority,  under  the  guise  of  instruction,  or  otherwise,  to  re- 
lieve the  government  and  the  officers  of  the  Land  Department  from 
the  obligations  of  the  contract,  to  the  injury  of  Mr.  Scully. 

[4]  On  page  65  of  the  Manual,  under  the  heading  "Special  Instruc- 
tions Issued  by  United  States  Surveyors  General  to  United  States 
Deputy  Surveyors,"  it  is  declared  to  be  one  of  the  most  important 
duties  of  the  Surveyor  General  to  provide  the  deputy  surveyor  with 
special  instructions.  These  instructions  must  be  specific,  with  such 
details  as  to  show  the  deputy  what  he  is  to  do,  and  how  the  work 
is  to  be  performed.  He  is  to  be  furnished  "with  all  necessary  instruc- 
tions for  his  guidance  if  he  finds  everything  as  it  should  be,  and, 
in  addition,  full  advice  as  far  as  practicable  what  to  do  in  case  the 
surveys  on  the  ground  are  not  as  represented  in  the  old  notes."  At 
page  80  of  the  Manual,  we  find  that,  when  the  deputy  is  confronted 
by  a  situation  so  complex  that  he  is  in  doubt  as  to  the  proper  solu- 
tion, he  is  directed  to  report  exact  information  to  the  Land  Office, 
"and  the  necessary  instructions  will  be  forwarded  as  soon  as  practi- 
cable."   On  page  .224,  it  is  said  if  it  becomes — 

"abflolutely  necessary  to  resurrey  and  retrace  any  portion  of  the  exterior 
township  lines,  except  such  as  are  clearly  provided  for  in  the  article  on  pages 
72,  73,  and  74,  the  deputy  should  report  the  facts  immediately  to  the  Sur- 
veyor General  and  await  further  instructions.  The  facts  as  reported  to  him 
will  be  promptly  laid  before  the  Commissioner  of  the  General  Land  Office, 
specifying  the  number  of  mUes  of  retrac^ment  required,  and,  if  such  resurvey 
is  authorized,  the  deputy  will  be  immediately  notified.  In  no  other  case  will 
any  resurvey  be  paid  for  which  is  not  speciflcaUy  authorized  by  the  Ck)m- 
missioner." 

These  provisions  of  the  Manual  were  a  part  of  the  contract.    Under 
them  Mr.  Scully  had  a  right  to  expect  such  instructions  as  he  needed, 
107  F.— 22 
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provided  he  made  the  proper  application.     Furthermore,' it  is  not 
enough  that  the  instructions  would  be  sufficient  for  the  Surveyor  Gen*^ 
eral  if  he  were  executing  the  survey  himself,  but  they  must  be  suffi- 
cient for  the  guidance  of  the  particular  deputy  to  whom  they  are  is- 
sued.   No  other  construction  is  possible. 

My  attention  has  been  called  to  no  provision  of  the  contract,  or  of 
the  Manual,  which  gives  any  cotmtenance  to  the  idea  that  the  Land 
Office  is  at  liberty  to  refuse  or  neglect  to  furnish  instructions  when 
demanded  by  the  deputy  in  the  field,  or  during  the  progress  of  his 
work,  or  that  the  Commissioner  and  the  Surveyor  General  can  post- 
pone their  replies  anywhere  from  two  months  to  three  years  after  the 
deputy  has  concluded  the  contract,  and  then  condemn  work  because 
he  was  unable  to  guess  correctly  what  their  ex  post  facto  instructions 
might  be.  Mr.  Scully  did  not  complete  all  the  work  provided  for  in 
his  contract,  in  that  he  failed  to  survey  some  30  sections  in  townships 
17  and  18  N.,  range  44  E.  His  default  was  clearly  due  to  the  conduct 
and  instructi6ns  of  the  Land  Office.  He  was  knowingly  permitted 
to  proceed  with  his  resurveys,  retracements,  and  resubdivision  in  the 
belief  that  the  Surveyor  General  would  do  all  in  his  power  to  se- 
cure authorization  from  the  Commissioner  of  the  Land  Office  for 
work  in  excess  of  the  $3,000  liability.  After  the  limit  was  far  ex- 
ceeded, he  was  notified: 

*That  the  Instructions  are  explicit,  and  you  will  be  Justified  In  leaving 
those  township^  (townships  17  and  18,  range  44  B.)  nnsurveyed.  It  is  beyond 
my  power  to  sanction  or  authorize  anything  not  expressly  provided  for  in 
the  instructions,  the  circular  of  June  15,  1898,  attached  to  and  made  part 
of  your  contract  being  considered  ample  authority  to  sustain  any  claim  you 
may  submit  for  extra  work." 

It  is  singular  that  the  deputy's  attention  was  not  called  to  this  fact 
in  response  to  his  repeated  requests  for  instruction  as  to  resurveys 
and  retracements.  This  letter  of  the  Surveyor  General  was  written 
October  3,  1901.  On  the  day  before,  the  Commissioner  had  written 
the  Surveyor  General,  directing  his  attention  to  Scully's  letter  relating 
to  an  excess  of  liability  of  $800,  over  and  above  the  estimated  liability 
of  his  contract,  and  advised  that : 

"Any  action  looking  to  the  issue  of  special  instructions  providing  for  resur- 
veys or  retracements  must  be  taken  and  approved  prior  to  December  31, 1901." 

Notwithstanding  the  Surveyor  General's  frequent  promises  of  co- 
operation, there  is  no  evidence  that  any  effort  was  ever  made  to  se- 
cure such  an  authorization  from  the  Commissioner.  The  full  signifi- 
cance of  this  will  be  better  appreciated  when  we  turn  to  page  223  of 
the  Manual,  and  there  learn  that  the  deputy's  account  for  such  ex- 
cess, unless  it  is  accompanied  by  a  copy  of  the  office  letter  authorizing 
the  same,  will  not  be  allowed. 

Twice  in  March  Scully  asked  instruction  as  to  resurveys  and  re- 
tracements. This  was  after  nine  or  ten  days  of  preliminary  investiga- 
tion by  the  deputy,  with  his  assistants,  at  his  own  expense,  for  the 
purpose  of  ascertaining  exact  conditions.  April  24th  Scully  wrote  the 
Surveyor  General  that  all  fractional  subdivisions  would  have  to  be 
resubdivided.    He  said,  "I  do  not  see  how  under  the  rules  I  am  to 
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avoid  it/'  and  asked  advice.  June  4th  he  writes  the  Surveyor  General 
how  he  proposed  to  subdivide  townships  unless  otherwise  instructed. 
He  dislikes  the  responsibility,  hopes  it  is  all  right,  and  greatly  wishes 
instruction  or  suggestion  about  the  subdivided  portions  of  township 
19,  range  44  E.,  referred  to  in  a  previous  letter.  October  1st  he 
writes : 

"My  notification  that  the  cost  would  considerably  exceed  the  estimate  has 
not  yet  been  replied  to." 

He  h^d  already  expended  nearly  $3,000  in  cash.  The  money  was 
borrowed.  He  was  extremely  uneasy  at  the  prospect  of  expending 
more  without  authority.    Then  he  added: 

"I  request  in.  the  most  urgent  maimer  that  you  will  advise  me  by  return 
what  to  do  until  the  decision  of  the  G.  L.  O.  in  the  matter  is  obtained. 
♦  ♦  ♦  I  earnestly  request  that  you  will  present  my  statement  to  the  hon- 
orable Conm[ii8sioner,  and  that  you  will  advise  me  with  as  little  delay  as  pos- 
sible   ♦    •    ♦    what  to  do." 

There  is  nothing  to  show  that  any  effort  had  been  or  thereafter  was 
made  to  obtain  such  a  decision  of  the  General  Land  Office.  Scully 
was  advised  by  the  Surveyor  GeneraFs  letter  of  April  4,  1901,  that: 

"Sufficient  showing  has  been  made  to  Justify  the  resurvey  of  the  entire 
township  boundaries  (of  township  18,  range  45),  and  to  entitle  you  to  com- 
pensation for  so  doing." 

Reiying  upon  this,  Mr.  Scully  resurveyed  the  boundaries  of  that 
township,  and  on  May  1,  1902,  he  was  informed  by  the  Surveyor 
General  that  the  resurvey  of  18  miles  of  that  township  boundary  was 
unauthorized,  and  his  failure  to  fully  subdivide  said  townships  17  and 
18  "was  such  a  violation  of  both  the  language  and  spirit  of  the  con- 
tract itself,  as  well  as  the  established  policy  of  the  General  Land  Of- 
fice, as  to  preclude  the  possibility  of  my  approving  your  work,  or 
of  its  being  accepted  by  the  honorable  Commissioner." 

After  Mr.  Scully's  letter  referred  to  above,  in  which  he  explained 
that  under  his  construction  of  the  rules  in  the  Manual  he  did  not  see 
how  he  could  avoid  subdivision,  no  other  reply  was  given  than  the 
statement  that  the  Manual  and  other  instructions  already  given  were 
sufficient.  It  is  clear  that  the  Surveyor  General's  office  was  informed 
by  the  deputy  in  April,  early  in  the  progress  of  the  survey,  that  he 
was  resurveying  certain  interior  and  exterior  lines,  in  the  belief  that 
he  was  authorized  and  required  so  to  do  by  the  Manual.  To  his  re- 
quest for  advice  and  direction  as  to  whether  this  was  proper,  the  re- 
ply of  the  Surveyor  General  was : 

'Tour  course  is  clearly  pointed  out  in  the  circular  of  June  15,  1898.  I 
appreciate  your  difficulties.  I  commend  your  conscientious  work,  and  leave 
the  details  of  executing  your  difficult  task  entirely  to  your  own  professional 
skill  and  Judgment." 

July  13th,  the  Surveyor  General  wrote,  I  "have  no  doubt  but  full 
compensation  will  be  awarded  you  for  the  extra  care  and  trouble  be- 
stowed upon  your  arduous  work,"  and  he  adds  that  he  would  be 
pleased  to  recommend  it.    All  this  is  flattering,  but  it  is  not  specific* 
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It  IS  not  a  "setting  forth  what  the  deputy  is  to  do  and  how  the  work 
is  to  be  performed." 

It  is  impossible  to  believe  that  the  Surveyor  General's  office  in- 
tended, or  that  Scully  understood  from  these  letters,  that  his  work  was 
disapproved,  or  that  no  resurveys  or  retracements  would  be  sanctioned 
or  authorized  save  those  expressly  provided  for  in  the  circtdar  of 
June  15,  1898.  Under  the  circumstances,  it  was  easy  for  Mr.  Scully 
to  believe  that  his  construction  of  the  Manual  met  with  the  approval 
of  the  Surveyor  General,  and  it  is  difficult  to  understand  how  the 
Surveyor  General  could  have  anticipated  anything  but  that  Scully 
would  resurvey  the  exterior  and  interior  township  lines,  as  he  said 
he  would  in  his  letter,  and  that  the  field  notes  would  contain  the  de- 
tails of  such  surveys.  It  is  difficult  to  understand  why  the  deputy 
was  not  at  least  warned  that  his  methods  were  improper,  if  that  were 
the  fact. 

The  default  of  the  government  contributed  in  a  very  large  degree 
to  Scully's  failure  to  complete  the  surveys  of  townships  17  and  18 
N.,  range  44  E.,  consequently  Scully  is  not  barred  from  recovery  for 
what  he  did  in  accordance  with  the  contract,  even  though  the  contract 
is  entire.  To  hold  otherwise  is  to  hold  that  the  government  can  take 
advantage  of  its  own  default.  McElwee  v.  Bridgeport  L.  &  I.  Co.,  54 
Fed.  627,  629,  4  C.  C.  A.  525 ;  Salmon  v.  Helena  Box  Co.,  158  Fed. 
300,  303,  85  C.  C.  A.  551;  United  States  v.  Behan,  110  U.  S.  338, 
4  Sup.  Ct.  81,  28  L.  Ed.  168;  Thacke  v.  Hemsheim  (Supp.)  US  N. 
Y.  Supp.  216;  Delafield  V,  Village  of  Westfield,  41  App.  Div.  24, 
58  N.  Y.  Supp.  277, 280. 

Refusal  to  Obey  Instructions. 

Complaint  is  made  that  Mr.  Scully  "preferred  to  use  his  own  Judg- 
ment as  to  what  constituted  work  to  be  performed  under  the  contract, 
rather  than  submit  to  the  instructions  and  dictation  of  the  department 
of  the  government  which  by  the  very  terms  of  the  contract  he  signed 
he  agreed  to  do." 

There  is  no  evidence  that  Mr.  Scully  knowingly  disobeyed,  or  re- 
fused to  obey,  any  instructions  whatever  while  he  was  engaged  in  the 
performance  of  his  contract.  On  the  other  hand,  there  is  abundant 
evidence  of  the  fact  that  he  again  and  again  asked  for  instruction, 
which  he  did  not  receive. 

Opportunities  to  Correct  Work. 

The  government  says: 

"It  must  be  very  evident  from  the  persistent  efforts  made  by  tbe  proper 
departmental  officers  to  have  petitioner  expressly  comply  with  the  require- 
ments of  his  contract  that  they  were  not  intentionally  endeavoring  to  deprive 
him  of  any  rights  to  which  he  was  legally  entitled.  Every  opportunity  was 
afforded  petitioner  to  comply  with  the  special  instructions  sent  him,  and  the 
evidence  shows  that  he  persistently  refused  such  compliance.** 

November  29,  1902,  the  Surveyor  General  advised  Mr.  Scully  that 
it  was  impossible  to  continue'office  work  on  his  field  notes  and  sketch 
plats,  further  consideration  of  them  being  merely  a  waste  of  time. 
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and  that,  if  he  would  come  to  Reno,  every  facility  would  be  extended 
him  for  putting  his  notes  and  sketdies  into  such  shape  that  they  could 
be  properly  worked  up,  and  receive  the  approval  of  the  office. 

In  a  previous  letter,  written  in  May,  the  Surveyor  General  had 
assured  Mr.  Scully  that  his  failure  to  fully  subdivide  a  township,  as 
distinctly  specified  in  his  contract,  was  such  a  violation,  both  of  the 
language  and  the  spirit  of  the  contract  itself,  as  well  as  the  established 
policy  of  the  General  Land  Office,  as  to  preclude  the  possibility  of 
approving  his  work,  or  of  its  being  accepted  by  the  Commissioner  of 
the  Land  Office,  and  that  serious  departures  from  his  special  instruc- 
tions and  the  directions  of  the  Manual  rendered  his  entire  work  open 
to  rejection  or  suspension.  July  8,  1903,  after  enumerating  a  number 
of  serious  errors  in  the  survey,  and  calling  attention  to  the  unneces- 
sary resurveys,  the  failure  to  complete  the  contract,  the  deputy's  irreg- 
ular and  obscure  methods,  and  his  poorly  prepared  notes,  he  was 
given  30  days  within  which  to  signify  his  willingness  to  correct  his 
surveys  in  the  field,  and  to  furnish  field  notes  in  proper  form  for  ac- 
ceptance. July  31,  1905,  after  specifying  about  100  errors  commit- 
ted by  Mr.  Scully  in  the  field,  the  Commissioner  directed  that  Mr. 
Scully  be  allowed  30  days  within  which  to  signify  his  willingness  to 
correct  his  surveys  in  the  field,  and  furnish  field  notes  in  proper  form 
for  acceptance. 

Compliance  with  any  of  these  orders  involved  a  reperformanc^  of 
work  which  has  subsequently  been  admitted  to  be  correct.  Conse- 
quently Mr.  Scully's  refusal  was  justifiable. 

Arrangement  of  the  Field  Notes. 

If  Mr.  Scully  has  failed  to  arrange  his  notes  in  such  manner  as  to 
meet  the  approval  of  the  Surveyor  General  and  the  Commissioner  of 
the  Land  Office,  the  fault,  for  the  most  part,  lies  very  near  the  door 
of  the  Land  Office  itself.  ^  The  maxim,  "The  king  can  do  no  wrong," 
has  no  application  to  the 'officials  of  that  department.  Having  once 
made  this  contract,  they  were  bound  by  it.  They  were  no  more  at 
liberty  to  disregard  its  provisions  than  was  Mr.  Scully.  True,  Scully 
agreed  to  complete  the  surveys  in  conformity,  among  other  things, 
with  other  surveying  instructions  issued  by  the  Commissioner,  and 
with  such  special  instructions  as  he  might  receive  from  the  Surveyor 
General.  But  the  instructions  referred  to  were  instructions  issued  or 
received  prior  to  or  during  the  progress  of  the  survey.  It  is  unrea- 
sonable to  construe  the  contract  otherwise.  To  concede  a  retroactive 
efficiency  and  obligation  to  orders  issued  by  the  Commissioner  sub- 
sequent to  the  performance  of  the  work  is  to  hold  that  these  parties 
by  agreement  conferred  on  the  Commissioner  power  to  order  proper 
work  reperformed,  and  correct  field  notes  rearranged  again  and  again, 
by  varying  methods,  and  thus  render  execution  of  the  contract  so 
expensive  as  to  be  impossible. 

Scully  was  not  bound  by  the  Manual  of  1902,  or  by  instructions  is- 
sued to  the  Surveyor  General  of  Montana  in  1903.  By  the  Manual 
of  1894  Scully,  was  directed  to  .incorporate  his  field  notes  of  resurveys 
with  the  field  notes  of  the  subdivisions  to  which  they  relate.    By  the 
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Commissioner's  own  instructions  of  1898,  he  was  directed  to  incorpo- 
rate his  field  notes  of  resurveys  in  a  book  by  themselves.  He  fol- 
lowed the  later  order.  He  could  not  anticipate  that  the  Manual  of 
1902  would  reaffirm  the  rule  of  the  Manual  of  1894.  Furthermore, 
the  attention  of  the  Land  Office  was  called  to  his  method  of  prepar- 
ing and  arranging  field  notes  practically  at  the  very  beginning  of  that 
work  in  the  letter  of  December  24,  1901,  and  by  the  specimen  field 
notes  of  resurveys  which  accompanied  that  communication.  Scully 
did  all  that  could  be  expected  to  inform  the  Land  Office  as  to  his 
method  and  his  construction  of  the  Manual.  No  objection,  no  sug- 
gestion, and  no  instruction  came.  Believing,  as  he  had  a  right  to 
believe,  that  his  course  was  satisfactory  to  the  department,  he  labored 
thereafter  two  months  on  the  notes,  and  completed  them  in  February. 

It  is  also  charged  that  Scully  has  not  placed  field  notes  of  the  sub- 
divisions of  each  township  in  a  book  by  themselves ;  and  notes  of  ex- 
teriors, base,  and  meridian  lines  in  another  book,  jis  required  by  the 
Manual,  p.  64,  par.  13.  Directions  as  to  the  preparation  of  field  notes 
begin  on  page  60  of  the  Manual.  The  first  11  paragraphs  clearly 
relate  to  the  deputy  surveyor.  Section  12  requires  him  to  send  his 
notes  to  the  Surveyor  General.  Section  13  requires  the  Surveyor 
General  to  prepare  a  certified  transcript  of  the  notes,  and  directs  how 
it  shall  be  done,  and  how  it  shall  be  arranged.  Among  other  things, 
it  requires  field  notes  of  base  lines,  standard  parallels,  principal  and 
guide  meridians,  township  exteriors,  and  division  and  meander  lines, 
to  be  written  in  separate  books,  and  field  notes  of  subdivisions  to  be 
written  in  a  separate  book  for  each  township. 

Mr.  Scully  has  failed  to  comply  with  these  provisions.  He  con- 
tends they  do  not  apply  to  deputy  surveyors.  The  Land  Office  takes 
the  contrary  view.    The  Commissioner  of  the  Land  Office  says : 

"Section  13,  page  64,  of  the  Manual  Qf  1894,  directs  how  transcripts  of. 
original  field  notes  shall  be  prepared  by  the  Surveyor  General  for  the  records 
of  this  office,  and,  therefore,  as  a  condition  precedent,  he  must  require  the 
same  form  in  every  particular  from  the  deputy — ^in  otiier  words,  sec.  13  (a) 
to  {f)  apply  to  the  deputy  as  well  as  to  your  office." 

It  does  not  appear,  however,  that  the  Surveyor  General  ever  ex- 
pressly required  this  of  Mr.  Scully  until  long  after  the  field  notes  were 
completed.  The  strong  argument  against  the  Commissioner's  inter- 
pretation of  paragraph  13  is  that  it  would  have  been  exceedingly  easy 
to  extend  its  directions  to  deputy  surveyors  as  well  as  to  Surveyors 
General  by  express,  unmistakable  terms,  if  the  Land  Office  had  so 
intended.  That  it  was  not  done  is  significant.  A  more  important  con- 
sideration is  the  fact  the  Land  Office  knew  in  December,  1901,  when 
Mr.  Scully  was  practically  at  the  beginning  of  the  work  on  his  notes, 
how  he  interpreted  paragraph  13.  He  was  permitted  to  proceed  with 
his  work  without  a  suggestion,  having  good  reason  to  believe  that 
his  construction  of  the  rule  was  satisfactory.  It  was  only  after  his 
work  of  months  had  been  completed  that  he  was  informed  he  had 
not  segregated  his  notes  properly,  and  had  included  therein  field  notes 
for  158^  miles  of  unauthorized  resurveys  and  retracements.    There 
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has  been  no  attempt;  either  in  the  answer  or  the  evidence,  to  deny 
this  previous  knowledge  on  the  part  of  the  Land  Office,  or  to  ex- 
plain the  failure  to  give  Mr.  Scully  the  information  and  direction, 
which,  under  the  circumstances,  should  have  been  given. 

[6]  It  is  a  well-established  principle  that,  when  there  is  a  doubt 
as  to  the  meaning  of  a  contract,  a  party  will  be  held  to  that  meaning 
which  he  knew  the  other  party  supposed  the  words  to  bear.  Brent 
v.  Chas.  H.  Lilly  Co.  (C.  C.)  174  Fed.  877,  881 ;  Allen-West  Com. 
Co.  V.  Patillo,  90  Fed.  628,  33  C.  C.  A.  194;  2  Page  on  Contracts,  § 
1127. 

In  Central  Pac.  Ry.  Co.  v.  United  States,  28  Ct.  CI.  427,  it  is  said : 

**A  coDstruction  given  to  a  contract  by  the  express  declaration  of  one  party 
and  the  silent  acquiescence  of  the  other,  prior  to  and  during  the  performance 
of  a  service,  cannot  be  repudiated  after  a  party  has  acted  upon  the  faith  of  it.'* 

•  [8]  Again,  the  Manual  and  the  instructions  of  the  Commissioner, 
which  are  made  a  part  of  the  contract,  as  well  as  the  contract  itself, 
were  prepared  by  the  Land  Office.  The  rule  that  a  contract  is  to  be 
construed  most  strongly  against  the  party  preparing  it  applies  to  the 
government  in  a  case  like  this,  as  well  as  to  an  individual.  Garrison 
V.  United  States,  7  Wall.  688,  690,  19  L.  Ed.  277;  United  States  v. 
Newport  News  Shipbuilding  &  D.  D.  Co.,  178  Fed.  194,  200,  101  C. 
C.  A.  514;  Simpson  v.  United  States,  31  Ct.  CI.  217,  243.  It  would 
be  manifestly  unjust  to  hold  with  the  Commissioner  and  the  Surveyor 
General  that  Scully  violated  his  contract  by  arranging  his  notes  in 
accordance  with  the  Commissioner's  instructions  of  June  15,  1898,  or 
because  he  followed  his  own  interpretation  of  said  section  13,  after 
the  Land  Office  had  notice  and  abundant  opportunity  to  set  him  right, 
and  failed  to  do  so. 

It  is  alleged  that  the  field  notes  are  unintelligible,  ambiguous,  and 
confusing.  In  support  of  this  the  Commissioner  in  the  last  paragraph 
of  his  letter,  attached  to  the  answer,  refers  to  two  extracts  from  the 
notes,  one  quoted  at  page  49  (45),  and  the  other  at  page  51  (46)  of 
the  letter.  Examination  shows  the  extracts  have  lost  nothing  of  in- 
comprehensibility in  being  transferred  from  the  original  field  notes  to 
the  Commissioner's  decision. 

On  pages  45  and  46  (49)  of  the  decision  there  is  a  quotation  of  56 
lines.  In  the  process  of  transcription  the  text  has  lost  17  punfctuation 
marks  and  2  words,  3  words  have  been  misplaced,  5  new  words  have 
been  added,  and  in  6  instances  a  different  word  has  been  substituted 
for  the  one  used  by  Mr.  Scully. 

On  pages  46  and  47  (51)  of  the  decision  there  is  a  quotation  of 
40  lines.  The  copyist  has  omitted  15  punctuation  marks  and  3  words 
used  by  Mr.. Scully,  and  in  four  places  substituted  his  own  word  for 
the  word  used  in  the  original  notes. 

On  pages  41  and  42  there  is  a  description  in  42  lines  of  the  parallel 
Jine  run  by  the  deputy  to  find  the  west  boundary  of  township  18  N., 
range  45  E.  This  extract  the  Commissioner  pronounces  incomprehen- 
sible. Comparing  it  with  the  original  text  on  page  58,  book  I  of  the 
field  notes,  it  appears  that  7  paragraphs  used  by  Mr.  Scully  have  been 
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compressed  into  4;   18  punctuation  points  have  been  omitted,  and  a 
word  changed. 

On  page  (49)  we  find  the  following: 
''Chains: 
**mJ80    Intersect  B.  bdry  of  T.  19  N.  B  45  B.  N.  89»18'  W.  402  chs.  from 
S.  E.  Tp.  cor  (compare  3  miles  S.  Easting  of  point  on  Meridian 
Une  40.4^  minntes  difference  In  azlmnth)." 

The  Commissioner  asks   "What  does  this  mean?"    From  the  quo-, 
tation  it  appears  that  the  deputy  going  north  on  the  east  boundary 
of  the  township  bisects  the  east  boundary  of  the  township  to  the  north. 
This,  of  course,  is  absurd.    Referring  to  the  original  text,  on  page 
88,  book  I  pf  Mr.  Scully's  field  notes,  we  find  the  following: 

"80.30.  Intersect  S.  bdy  of  T  19  N.  R  45  E  N  8&nS'  W.  4.02  chs.  from 
S  E  Tshlp  Cor  (Compare  3  miles  S.  Easting  of  point  on  Meridian 
line  404%  minute  difference  in  azimuth) " 

On  page  8,  line  1,  of  the  decision,  is  this  quotation : 

"80.00  Ascending  1.00  cor  found  set  mound  of  rock  to  make  line  15  Iks.  E. 
(What  does  this  mean?)." 

Turning  to  page  315,  book  C,  resurveys  of  section  boundaries,  town- 
ship 14  N.,  range  41  E.,  we  find : 
"80.00    Ascending  no  cor  found  -  set  mound  of  rock  to  mark  line  15  Iks.  E." 

After  such  mutilation,  it  is  not  at  all  surprising  that  Mr,  Scully's 
notes  are  somewhat  difficult  to  understand. 

It  is  impossible  to  assume  the  errors  of  the  copyist  were  intentional ; 
but  the  fact  that  the  honorable  Commissioner  in  a  matter  so  impor- 
tant to  Mr.  Scully  could  have  used  these  quotations  from  the  field 
notes  without  verification  is  perplexing.  If  such  inaccuracy  is  ex- 
ceptional in  the  Land  Office,  it  should  be  explained;  if  not  excep- 
tional, why  is  Mr.  Scully's  work  condemned  with  so  much  severity? 

The  Commissioner's  Decision  is  Not  Conclusive. 

(1)  The  Commissioner  in  his  decision  of  January  17,  1905,  found 
rnore  than  100  defects  in  the  survey.  He  failed  to  take  into  considera- 
tion the  now  admitted  fact  that  the  survey  was  reasonably  well  ex- 
ecuted, and  the  government  has  no  complaint  to  make  in  relation  to 
the  work  in  the  field. 

(2)  He  found  that  Scully  had  not  completed  the  subdivision  of 
townships  17  and  18  N.,  range  44  E.  He  failed  to  take  into  consid- 
eration the  undisputed  fact  that  the  Surveyor  General  wrote  Mr. 
Scully  October  3,  1901,  that  he  would  be  justified  in  leaving  those 
townships  unsurveyed  because  the  estimated  amount  of  his  contract 
had  been  exceeded. 

(3)  He  found  that  Scully's  resurveys,  retracements,  and  resubdivi- 
sions  being  greatly  in  excess  of  any  authorization,  the  notes  thereof 
should  be  eliminated.  He  failed  to  take  into  consideration  the  fact 
that  Scully  during  the  whole  of  his  work  in  the  field  was  vainly  ask- 
ing instruction  as  to  this  extra  work,  and  an  authorization  therefor, 
and  that  the  Land  Office  as  early  as  April,  1901,  was  informed  that  he 
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was  making  these  retracements  and  resurveys.  It  was  impossible  to 
assume  that  field  notes  of  such  retracements  would  not  be  included  by 
the  deputy  in  his  report  Nevertheless,  with  knowledge  of  these  con- 
ditions, the  Land  Office  failed  to  warn  Mr.  Scully,  and  permitted  him 
to  continue  this  extra  work  in  the  belief  that  an  effort  would  be  made 
by  the  Surveyor  General  to  secure  compensation  therefor. 

(4)  He  found  that  Scully  had  improperly  arranged  and  segregated 
his  field  notes,  but  failed  to  take  into  consideration  the  fact  that  Scully 
early  in  the  preparation  of  his  notes  submitted  specimens  thereof, 
with  a  letter  directing  attention  to  and  exhibiting  his  method  of  ar- 
rangement, that  no  objection  was  made,  and  the  Land  Office  know- 
ingly permitted  Mr.  Scully  to  complete  his  notes  in  the  belief  that  they 
were  satisfactory  to  the  Department. 

(5)  The  Commissioner  found  that  Mr.  Scully's  field  notes  were  ob- 
scure and  unintelligible.  The  quotations  from  said  notes  on  which  this 
finding  is  apparently  based  were  incorrectly  transcribed.  A  decision 
in  which  so  many  important  and  vital  considerations  are  ignored  can- 
not be  treated  as  conclusive. 

Survey  for  Private  Parties. 

The  Commissioner,  at  page  24,  line  24,  of  the  decision  of  January 
17,  1905,  in  speaking  of  the  surveys  made  in  township  17  N.,  range  44 
B.,  says : 

"The  resurvey  appears  to  have  be^n  made  for  private  individuals  for 
which  this  office  cannot  assume  responsibiUty." 

In  other  words,  the  deputy  has  surveyed  for  private  individuals,  and 
charged  the  expense  to  the  government.  This  is  a  serious  charge.  It 
should  not  be  made  unless  susceptible  of  proof.  The  only  testimony 
I  have  found  on  this  subject,  or  which  has  been  called  to  my  attention, 
is  Mr.  Scully's  letter  to  the  Surveyor  General,  dated  February  25, 
1905,  in  which  he  states  that  this  resurveyed  land  "is  barren  and  water- 
less, and  will  not  be  bought  for  generations  to  come." 

After  Mr.  Scully's  letter  of  explanation,  it  is  strange  this  charge 
should  have  been  incorporated  in  the  answer  without  explanation,  un- 
less the  government  knew  that  it  could  be  proven. 

It  is  possible  the  rates  allowed  for  the  work  are  inadequate,  but 
they  are  the  rates  fixed  by  the  contract  itself,  and  the  court  is  power- 
less to  change  them.  A  court  of  equity  cannot  relieve  against  such 
a  contract  simply  because  the  deputy  signed  it  without  knowledge  of 
the  unusual  and  peculiar  difficulties  of  the  work.  There  is  no  show- 
ing that  the  officers  of  the  Land  Department  or  the  government  fraud- 
ulently concealed  from  him  any  fact  which  should  have  been  disclosed, 
or  that  he  did  not  have  ample  opportunity  to  investigate  the  situation 
before  signing  the  contract.  The  contract  appears  to  be  a  correct 
expression  of  precisely  what  the  parties  agreed  to. 

The  testimony  shows  that  petitioner  performed  more  than  $3,000 
worth  of  work  under  the  terms  of  his  contract.  Three  thousand  dol- 
lars was  the  liability  fixed.    The  Manual  provides  (page  223)  that: 

*'When  the  amount  of  an  accoant  Is  in  excess  of  the  liability  of  the  con- 
tract, a  copy  of  office  letter  authorizing  the  excess  must  always  accompany 
the  account.** 
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Mr.  Scully  never  received  a  letter  from  the  Commissioner  authoriz- 
ing any  excess.  His  account  is  for  $5,189.85.  Whatever  he  did  above 
$3,000  without  authorization,  notwithstanding  the  letters  received  from 
the  Surveyor  General,  was  volimtary  on  his  part,  and  he  can  be  al- 
lowed no  compensation  therefor. 

[7]  The  $3,000  should  have  been  paid  within  a  reasonable  time  aft- 
er the  field  notes  and  plats  were  filed  in  the  Surveyor  General's  office. 
There  was  an  unreasonable  delay  during  which  interest  has  accumu- 
lated on  the  money  borrowed  by  Scully  to  pay  the  wages  of  his  em- 
ployes who  assisted  in  making  the  survey.  No  judgment  for  interest 
can  be  rendered  against  the  govermnent,  hoyvever,  in  a  case  like  this, 
unless  interest  has  been  provided  for  either  in  the  contract  or  by  stat- 
ute. My  attention  has  been  called  to  no  provision  of  the  law  autiioriz- 
ing  such  award.  Section  1091,  Rev.  Stats.  U.  S.  (U.  S.  Comp.  St. 
1901,  p.  747)  page  73,  vol.  2,  Fed.  Stats.  Ann.;  Carlisle  v.  Cooper,  64 
Fed.  472,  12  C.  C.  A.  235;  Pennell  v.  United  States  (D.  C.)  162  Fed. 
75;  United  States  v.  Sargent,  162  Fed.  81,  89  C.  C.  A.  81;  United 
States  V.  Barber,  74  Fed.  483,  20  C.  C.  A.  616. 

(1)  I  find  the  survey  in  question  was  reasonably  well  executed  by 
Mr.  Scully. 

(2)  Inasmuch  as  no  defects  have  been  pleaded  or  called  to  my  at- 
tention, I  find  the  plats  have  been  properly  prepared  by  the  deputy. 

(3)  The  failure  to  subdivide  portions  of  townships  17  and  18  N., 
range  44  E.,  was  caused  by  advice  and  direction  of  the  Surveyor  Gen- 
eral, and  by  the  failure  of  the  government  to  properly  instruct  Scully 
as  to  resurv^ys  and  retracements. 

(4)  The  inclusion  of  field  notes  of  excessive  resurveys,  retracements, 
and  resubdivision  lines  was  due  in  large  part  to  letters  from  the  Sur- 
veyor General's  office,  from  which  the  deputy  could  reasonably  infer 
his. course  was  approved,  and  that  every  effort  would  be  made  to  se- 
cure proper  authorization  by  the  Commissioner  for  such  resurveys  and 
retracements. 

(5)  The  failure  of  the  deputy  to  incorporate  field  notes  of  retrace- 
ments and  resurveys  with  the  field  notes  of  the  subdivisions  to  which 
they  are  directly  related,  as  required  by  the  Manual  of  1894,  was 
due  to  the  Commissioner's  instructions  in  the  circular  of  June  15,  1898, 
in  which  the  deputy  was  directed  to  place  such  notes  in  a  book  by 
themselves.  » 

(6)  The  deputy  included  his  field  notes  of  subdivisions  in  the  same 
book  with  the  field  notes  of  base  lines  of  township  exteriors,  etc.,  but 
in  separate  portions  of  the  same  book,  and  in  a  separate  book  for  each 
township.  He  did  this  in  the  belief  that  section  13,  p.  64,  of  the 
Manual,  had  no  application  to  deputy  surveyors.  The  attention  of 
the  Surveyor  General  was  seasonably  directed  to  this  arrangement,  and 
no  objection  or  suggestion  was  offered  by  the  Land  Office  until  Icxig 
after  the  notes  were  completed. 

(7)  The  field  notes,  though  written  in  a  small  cramped  hand,  and 
in  places  not  easily  understood  by  one  without  technical  knowledge, 
are  reasonably  accurate,  and  comply  with  the  provisions  of  the  con- 
tract 
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(8)  The  Land  Office  failed  to  afford  instructions  demanded,  and 
needed  by  the  deputy  in  the  performance  of  his  contract,  as  required 
by  the  Manual.    This  constituted  the  first  breach  of  the  contract. 

(9)  I  find  that  the  work  performed  by  Scully  in  strict  compliance 
with  the  conditions  of  the  contract  and  at  the  rates  provided  therein 
amounted  to  more  than  $3,000,  and  was  reasonably  worth  more  than 
$3,000. 

Let  judgment  be  entered  in  favor  of  the  plaintiff  for  the  sum  of 
$3,000. 


ALABAMA  CONSOL.  GOAL  &  IRON  CO.  et  aL  v.  BAI/TIMORE  TRUST  CO. 

(District  Court,  D.  Maryland.     June  28,  1912.) 

!•  CoBPOEATioNB  (|  68*) — ^Pbefebbed  Stock-^jONvebsion  into  Bonds — Stat- 
utes. 

P.  L.  (N.  J.)  1902,  p.  217,  prescribing  the  form  In  which  New  Jersey 
corporations  may  convert  preferred  stock  Into  bonds,  was  applicable  to 
all  subsequent  conversions  of  that  character. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {$  181,  183, 
449;   Dec.  Dig.  i  08.*] 
2.  Corporations  (§  152*) — ^Dividends — Payment — Borrowing  Money. 

Evidence  that  some  of  the  money  actually  paid  to  stockholders  by  a 
corporation  as  dividends  was  borrowed  for  that  purpose  did  not  show 
that  the  dividend  declared  and  paid  had  not  been  earned. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  ff  564-667; 
Dec.  Dig.  f  152.*] 

8.  Corporations  (§  68*) — ^P&efebred  Stock — Exohang4:  fob  Bonds — Meet- 
ings OF  Stockholders. 

Where  at  certain  meetings  of  stockholders  of  a  corporation  all  that 
was  done  with  reference  to  a  proposed  conversion  of  preferred  stock  Into 
bonds  was  to  vote  that  some  of  the  stock  which  the  stockholders  orig- 
inally intended  to  redeem  should  not  be  converted,  and  all  of  the  ex- 
changes which  were  ever  made  were  consummated  some  months  before 
such  meetings  were  held,  it  could  not  be  said  that  the  exchange  was  ille- 
gal because  authorized  at  such  meetings,  and  that  at  that  time  the  corpo- 
ration's floating  debt  was  such  that  the  exchange  could  not  be  legally 
made. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  §§  181-183, 
449 ;   Dec.  Dig.  {  ^.♦J 

4.  Corporations  (§  68*) — Pbefebrbd  Stock — Change  into  Bonds. 

Where  the  afBdavlt  of  the  treasurer  and  auditor  of  a  corporation,  stat- 
ed that  the  time  a  vote  was  taken  authorizing  the  conversion  of  certain 
preferred  stock  into  bonds,  the  company's  floating  indebtedness  exceeded 
10  per  cent  of  its  outstanding  capital  stock,  so  that  pursuant  to  P.  D. 
(N.  J.)  1902,  p.  217,  the  conversion  could  not  be  authorized,  but  it  ap- 
peared that  if  the  auditor  had  not  Included  an  item  for  taxes  and  inter- 
est on  bonds,  not  shown  to  be  due,  and  for  certain  proportionate  salaries 
not  shown  to  have  been  earned,  the  floating  debt  would  not  have  exceed- 
ed the  statutory  amount,  such  aflidavit  was  insufficient  to  show  that 
such  was  the  fact 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  S|  181-183, 
•     449;   Dec.  Dig.  §  68.*] 

5.  Corporations  (§  68*) — ^Preferred  Stock — Conversion  into  Bonds — ^Time. 

Where  a  corporation  voted  to  convert  certain  preferred  stock  into 
bonds,  as  authorized  by  P.  L.  (N.  J.)  1902,  p.  217,  the  statute  not  having 

*Vor  other  eases  tee  lame  topic  ft  S  mumbbb  in  Dec.  St  Am.  Digs.  1907  to  date,  Jk  Rep'r  Indexes 
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preBcrlbed  any  particular  period  within  wUch  sach  conversion  should  be 
accomplished  after  having  been  voted,  the  fact  that  it  did  not  consum- 
mate the  transaction  until  17  or  IS  months  after  the  vote  did  not  In- 
validate It. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Gent  Dig.  U  181-183, 
449;   Dec.  Dig.  i  68.*] 

QL  GoBPORATioNs  ($  68*)  —  Pbefbbbed  Stock  —  Gonvkbsiobt  into  Bonds  — 
Floating  Indebtedness — ^Reduction. 

P.  L.  (N.  J.)  1902,  p.  217,  authorizes  corporations  to  convert  preferred 
stock  into  bonds  at  a  time  when  the  floating  indebtedness  does  not  exceed 
10  per  cent  of  such  stock.  Held  that,  where  a  corporation  had  cash 
In  its  treasury  sufficient  to  reduce  its  floating  indebtedness  to  an  amount 
less  than  such  10  per  cent  limit  at  the  time  such  conversion  was  actually 
made,  the  transaction  was  not  invalid  because  the  Indebtedness  at  that 
'  time  was  slightly  in  excess  of  the  legal  limit;  it  having  been  within  the 
limit  when  the  conversion  was  voted. 

[Ed.  Note. — For  other  cases,  see  Gorporations,  Cent  Dig.  H  181-188, 
449;    Dec.  Dig.  i  68.*] 

7.  COBPOBATIONS    (|    68*)  —  PBEirEBRED     STOCK  —  CONVEB8XON    INTO    B0ND8  — 

Rights  of  Stookholdebs. 

A  preferred  stockholder  of  a  corporation  cannot  be  compelled  to  ex- 
change his  stock  holdings  for  bonds  In  pursuance  of  a  corporate  resolu-' 
tlon  under  authority  conferred  by  N.  J.  Pub.  Laws  1902,  p.  217. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Gent  Dig.  |§  lSl-183, 
449;   Dec  Dig.  §  6a*] 

8.  COBPOBATIONS    (§    68*) — PSEFEBBED    STOCK — ^EXCHANGE    FOB    BONDS — ^ABRO- 

GATION OF  Plan — Delay. 

Where  the  stockholders  of  a  corporation  authorized  the  conversion  of 
preferred  stock  into  bonds  as  provided  by  P.  L.  (N.  J.)  1902,  p.  217,  the 
action  of  the  directors  in  thereafter  voting  to  postpone  such  conversion 
Indeflnitely  and  to  return  the  shares  of  preferred  stock  deposited  under 
the  agreement  because  of  a  stringency  in  the  money  market  did  not 
necessarily  abrogate  the  plan,  nor  deprive  them  of  the  authority  to  sub- 
sequently proceed  with  the  conversion  at  a  more  favorable  opportunity. 

[Kd.  Note.— For  other  cases,  see  Corporations,  Gent.  Dig.  §f  181-183, 
449;   Dec.  Dig.  f  68.*] 

0.  COBPOBATIONS  (§  68*)  —  Peeferbed  Stock  —  Conversion  intx)  Bonds  — 
Change  of  Plan. 

Where  a  corporation  voted  to  convert  its  preferred  stock  into  bonds, 
and  thereafter  the  directors  changed  the  plan  so  as  to  make  a  partial 
conversion  only,  such  change  was  not  objectionable  except  at  the  instance 
of  a  stockholder  denied  his  right  to  exchange. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  {{  181-183, 
449;   Dec.  Dig.  |  68.*] 

10.  CoBPOBATioifs  (§  471*)  —  Pbbfebbed  Stock  —  Convebsion  into  Bonds  — 
Statutobt  Conditions — Compliance — Estoppel. 

Where  a  corporation  converted  certain  of  Its  preferred  stock  Into 
bonds  without  filing  a  certificate  that  the  corporation's  indebtedness  did 
not  exceed  10  per  cent  of  its  preferred  stock  as  required  by  P.  L.  (N.  J.) 
1902,  p.  217,  such  bonds  so  issued  having  been  treated  as  valid  by  the 
corporation  for  more  than  seven  years,  and  having  been  bought,  sold* 
exchanged,  and  pledged,  without  their  validity  being  in  any  wise  ques- 
tioned, the  corporation  was  estopped  to  deny  that  they  were  valid  be- 
cause of  a  failure  to  file  such  certificate. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Gent  Dig.  {§  183S- 
1836,  1838,  1840;   Dec.  Dig.  |  471.*] 

M  ■  ■       I    '  w^ .1     ■    ■  ■  4  I  I  a 
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U.  CoRPOBATioNS  (t  68*) — Pbkfsbbkd  Stock— Bxchakgb  tob  Bondb— Ultra 
Vibes. 

An  exchange  of  corporate  preferred  stock  for  bonds,  having  been  au* 
thorized  by  P.  L.  (N;  J.)  1902,  p.  217,  such  conyersion  coold  not  be  held 
contrary  to  public  policy  or  immoraL 

[Ed.  Note.— For  other  cases,  see  Corporations,  Gent  Dig.  S|  181-183, 
449;  Dec.  Dig.  {68.*] 

12.  GOBPOBATIONB   ({   487*) — GONTBAOTS — INTALIDITT — ULTBA   ViBES. 

Where  a  contract  or  transaction  by  a  corporation  is  ultra  vires  in  the 
sense  that  the  corporation  has  no  power  so  to  act  at  all,  the  courts  of 
the  United  States  will  not  enforce  the  invalid  transaction  nor  can  any 
defense  be  predicated  thereon,  but,  if  there  is  nothing  ess«:itially  im- 
moral therein,  the  court  will  strive  to  do  justice  between  the  parties  so 
far  as  it  can  be  done,  without  in  any  wise  relying  on  the  illegal  act 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  ff  1893-1898; 
Dec.  Dig.  f  487.*] 

13.  CoBPOBATioNS  (|  385*)— Ultba  Vibes  Actb— Executed  Tbansaction. 

Where  an  ultra  vires  transaction  has  been  consummated  by  a  corpora* 
tlon,  so  that  the  usurpation  of  power  is  at  an  end  and  each  party  has 
received  from  the  other  what  he  bargained  for,  the  courts  will  leave  the 
parties  where  it  found  them. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  §S  1545-1547; 
Dec.  Dig.  i  385.*] 

14.  COBPOBATIONS  (f  388*) — ^Ultba  Vibes  Act — Estoppel. 

Where  a  transaction  accomplished  by  a  corporation  was  ultra  vires 
only  in  the  sense  that  it  was  not  performed  in  a  proper  way,  power  to 
do  it  in  a  prescribed  way  having  been  expressly  conferred,  the  corpora- 
tion as  against  third  persons  would  be  estopped  to  deny  that  the  method 
prescribed  was  pursued. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §|  1656-1567 ; 
Dea  Dig.  §  38a*] 

15.  CouBTB  (I  366*)— Fbdbbal  Coifbt&--State  I^ws  as  Rules  of  Decision. 

Since  the  only  reason  for  holding  illegal  or  ultra  vires  contracts  of 
state  corporations  made  and  to  be  performed  within  the  state  of  their 
incorporation  is  that  to  give  them  validity  would  be  contrary  to  the  pol- 
icy of  the  state,  what  that  policy  is  is  for  the  determination  of  the  state 
courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ||  954-957,  960-968; 
Dec.  Dig.  i  366.* 

State  laws  as  rules  of  decision  in  federal  cdurts,  see  notes  to  Wilson 
T.  Perrin,  11  C.  C.  A.  71 ;   Hill  v.  Hlte,  29  C.  C.  A.  553.] 

16.  iNJUNcnow  (8  108*) — Conditions  PBECEOENr— Tendeb. 

A  corporation  having  issued  certain  second-mortgage  bonds  in  exchange 
for  preferred  stock  without  having  filed  the  requisite  certificate  with  the 
Secretary  of  State,  years  after  the  exchange  sought  to  borrow  $330,000 
from  defendant  trust  company,  having  every  means  of  knowing  that  the 
certificate  had  not  been  filed,  and  also  that  defendant  held  a  very  large 
amount  of  the  second-mortgage  bonds,  obtained  the  money,  and  pledged 
as  collateral  for  the  payment  thereof  a  million  and  a  quarter  of  its 
third-mortgage  bonds,  the  validity  of  which  was  not  denied.  Held,  that 
the  corporation  on  making  default  in  the  paym^it  of  the  loan  was  not 
entitled  to  an  injunction  restraining  a  sale  of  the  collateral  on  the 
ground  that  the  second-mortgage  bonds  were  invalid,  without  offering 
to  pay  the  amount  of  the  debt 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  {§  184-186; 
Dec.  Dig.  I  108.*] 
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In  Equity.  Suit  by  the  Alabama  Consolidated  Coal  &  Iron  Com- 
pany and  anotfier  against  the  Baltimore  Trust  Company.  On  mo- 
tion for  preliminary  injunction.    Denied. 

Robert  H.  McCarter,  of  Newark,  N.  J.,  and  Gtorgt  Dobbin  Pen- 
niman  and  H.  R.  Preston,  both  of  Baltimore,  Md.,  for  complainants. 

Cans  &  Haman,  W.  Calvin  Chesnut,  and  Edgar  H.  Gans,  all  of 
Baltimore,  Md.,  for  defendant. 

ROSE,  District  Judge.  The  Alabama  Consolidated  Coalft  Iron 
Company  is  a  complainant.  It  is  a  New  Jersey  corporation.  It  will 
be  called  the  "Coal  Company."  The  other  complainant  is  Joseph  H. 
Hoadley.  He  is  a  citizen  of  New  York.  The  bill  alleges  that  he 
is  a  stockholder  in  the  Coal  Company.  At  the  hearing  it  was  admitted 
that  he  was  not.  The  Baltimore  Trust  Company  is  the  respondent 
It  is  a  Maryland  corporation.  It  has  succeeded  the  International  Trust 
Company.  The  latter  was  also  incorporated  under  the  laws  of  Mary- 
land. It  is  not  material  to  distinguish  between  the  two  trust  com- 
panies.   Each  of  them  will  be  referred  to  as  the  "Trust  Company." 

The  bill  of  complaint  was  filed  in  the  forenoon  of  June  3,  1912. 
It  said  that  the  Trust  Company  held  three  notes  of  the  Coal  Company. 
These  notes  aggregated  $330,000.  They  were  dated  February  1, 
1912.  They  had  become  due  April  1st  of  the  same  year.  One  of 
them,  for  $290,000,  was  indorsed  by  the  complainant  Hoadley  as  well 
as  by  two  other  persons.  The  others  had  each  an  individual  in- 
dorser.  They  were  further  secured  by  the  pledge  of  $1,250,000  of 
the  Coal  Company's  refunding  and  improvement  "first-mortgage  50- 
year  gold  bonds"  dated  May  1,  1908.  These  bonds  will  be  calted  the 
"third-mortgage  bonds."  The  complainants  said  that  the  Trust  Com- 
pany had  advertised  that  it  would  sell  these  bonds  at  1  o'clock  in 
the  afternoon  of  the  day  upon  which  the  bill  was  filed.  It  is  not  de- 
nied that  the  Trust  Company  lent  the  Coal  Company  $330,000;  that 
no  part  of  this  sum  has  ever  been  repaid;  that  at  the  time  the  loan 
was  made  neither  party  thought  that  the  Trust  Company  was  in  any 
wise  indebted  to  the  Coal  Company;  that  nothing  has  since  taken 
place  to  give  the  latter  any  claim  upon  the  former;  that  the  notes 
were  overdue,  and  that,  under  their  express  terms,  the  Trust  Com- 
pany had  the  right  to  sell  the  bonds  when  and  as  it  said  it  was  going 
to  sell  them.  Nevertheless,  complainants  say  that  a  court  of  equity 
should  stop  the  sale.  In  the  summer  of  1904  the  Coal  Company  had 
issued  some  bonds  in  exchange  for  some  of  .its  preferred  stock.  The 
bonds  so  put  out  will  be  called  "second-mortgage  bonds."  The  com- 
plainants said  that  such  exchange  had  never  been  validly  made ;  that 
the  bonds  were  invalid;  that  the  Trust  Company  held  a  great  many 
of  them,  and  had  received  interest  on  them  to  which  it  was  not  en- 
titled, and  for  which  it  should  account  to  the  Coal  Company ;  that  the 
payment  of  interest  on  these  bonds  had  impaired  the  resources,  and 
thereby  injured  the  credit  of  the  Coal  Company;  that  the  Trust  Com- 
pany had  participated  in  the  invalid  conversion  of  preferred  stock 
into  these  bonds,  and  was  liable  to  respond  in  damages  to  the  Coal 
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Company  for  the  injury  thereby  done  the  latter,  and  that,  if  the  third- 
mortgage  bonds  were  sold  while  the  nominally  prior  second-mortgage 
bonds  were  still  outstanding  and  alleged  to  be  valid,  they  would  not 
bring  anything  like  as  much  as  they  would  if  their  sale  was  post- 
poned imtil  after  the  nullity  of  the  second-mortgage  bonds  had  been 
judicially  ascertained  and  declared.  It  is  necessary  to  tell  the  history 
of  these  second-mortgage  bonds. 

In  January,  1903,  the  Coal  Company  had  outstanding  $490,000  first- 
mortgage  bonds,  $2,500,000  of  7  per  cent,  cumulative  preferred  stock, 
and  $2,500,000  common  stock.  The  United  States  Steel  Corporation 
had  recently  converted  its  7  per  cent,  preferred  stock  into  5  per  cent, 
bonds.  It  was  proposed  that  the  Coal  Company  should  follow  so 
distinguished  an  example.  Its  business  was  then  apparently  flourish- 
ing, but  for  all  that  it  had  need  of  more  ready  money.  Its  directors 
therefore  hit  upon  the  plan  of  putting  on  their  property  a  second  mort- 
gage to  secure  a  bond  issue  of  $3,500,000.  Of  these  bonds  $490,000 
were  to  be  used  to  take  up  the  like  amount  of  first-mortgage  bonds 
then  outstanding,  $2,500,000  were  to  be  exchanged  for  the  outstand- 
ing preferred  stock,  and  the  remaining  $510,000  were  to  be  sold  for 
cash.  On  January  27,  1903,  the  stockholders  gave  their  sanction  to 
this  scheme.     The  mortgage  was  prepared.     It  bears  date  May  1, 

1903.  It  was  not,  however,  executed  until  more  than  a  year  after- 
wards. The  delay  appears  to  have  been  due  primarily  to  what  was 
about  that  time  a  growing  stringency  of  the  money  market.  No  owner 
of  preferred  stock  could  be  forced  to  make  the  exchange.  The 
Trust  Company  itself,  at  that  time  a  very  large  holder  of  such  stock, 
apparently  thought  that  the  -exchange  of  stock  for  bonds  would  do 
the  Coal  Company  little  good,  unless  the  latter  company  was  able 
to  market  the  half  a  million  bonds  which  were  intended  to  bring  cash 
into  its  treasury.  The  Trust  Company  said  it  would  hold  on  to  its 
preferred  stock  until  the  issue  of  $500,000  bonds  was  underwritten. 
In  the  then  state  of  the  financial  pulse  such  underwritings  could  not 
be  had.  On  October  9,  1903,  the  directors  decided  to  postpone  in- 
definitely further  efforts  to  carry  out  this  scheme.  They  notified  the 
stockholders  to  that  effect.  They  returned  such  certificates  of  pre- 
ferred stock  as  had  been  turned  in  for  exchange.  Eight  months  later 
business  conditions  had  changed  for  the  better:  The  directors  thought 
it  was  worth  while  to  try  again.  They,  however,  for  some  reason 
thought  it  best  to  modify  their  original  plan.  They  now  attempted 
to  extinguish  only  one-half,  instead  of  all,  the  preferred  stock.  Every 
stockholder  as  a  condition  of  being  allowed  to  make  the  exchange 
was  required  to  subscribe  at  90  for  bonds  which  at  par  were  equal 
to  20  per  cent,  of  the  par  value  of  the  stock  he  proposed  to  turn 
in.     In  this  altered  form  the  scheme  went  through.     On  August  1, 

1904,  the  directors  accepted  an  offer  of  the  Trust  Company  to  fur- 
nish all  the  stock  and  to  take  all  the  bonds  which  the  other  stock- 
holders did  not.  By  August  24,  1904,  the  conversion  appears  to  have 
been  substantially,  if  not  absolutely,  completed. 

At  stockholders'  meetings  held  on  November  23  and  December  22, 
1904,  sanction  was  given  to  the  action  or  recommendation  oiE  the  di- 
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rectors  that  no  more  bonds  should  be  issued  in  exchange  for  preferred 
stock;  that  the  $1^50,000  of  such  stock  which  had  already  been 
exchanged  should  be  canceled  as  well  as  the  like  amount  of  the  sec- 
ond-mortgage bonds  originally  intended  for  exchange  with  the  re- 
maining half  of  the  preferred  stock.  In  the  resolution  of  directors 
and  stockholders  it  was  expressly  said  that  the  exchange  of  the  stock 
for  bonds  already  made  had  been  effected  under  the  authority  of  the 
action  taken  at  the  stockholders'  meeting  of  January  27,  1903.  The 
bonds,  of  course,  were  the  bonds  issued  under  the  mortgage  dated 
May  1,  1903.  The  mortgage  in  its  turn  made  equally  express  ref- 
erence to  the  proceedings  of  the  stockholders  at  their  meeting  of 
January  27,  1903. 

[1]  Some  10  months  before  this  meeting  was  held,  the  Legisla- 
ture of  New  Jersey  had  prescribed  the  way  in  which  a  corporation 
of  that  state  might  convert  its  preferred  stock  into  bonds.  Public 
Laws  of  New  Jersey  1902,  p.  217;  Dill's  New  Jersey  Corporation 
Law,  §  18a.  It  was  applicable  to  all  subsequent  conversions  of  pre- 
ferred stock  into  bonds.  Bcrger  v.  United  States  Steel  Corporation, 
63  N.  J.  Eq.  823,  53  Atl.  68;  Hodge  v.  United  States  Steel  Corpo- 
ration, 64  N.  J.  Eq.  90,  53  Atl.  601. 

[2]  By  its  terms  no  corporation  m&y  make  such  exchange  unless 
for  at  least  one  year  next  preceding  the  stockholders'  ipeeting  at 
which  the  exchange  is  authorized  it  has  continuously  declared  and 
paid  dividends  at  a  rate  exceeding  5  per  centum  per  annum.  Com- 
plainants say  that  while  the  Coal  Company's  directors  for  more  than 
a  year  next  preceding  January  27,  1903,  and  continuously  thereafter 
until  a  period  some  years  subsequent  to  the  meetings  of  November 
and  December,  1904,  voted  7  per  cent,  dividends  to  the  holders  of 
preferred  stock  and  caused  the  same  to  be  ?ictually  paid,  yet  these 
dividends  were  not  in  fact  earned  by  the  company.  It  says  that  un- 
der the  construction  put  upon  the  statutory  requirement  by  the  Su- 
preme Court  of  Errors  of  New  Jersey  (Hodge  v.  United  States 
Steel  Corporation,  supra)  it  is  not  enough  to  declare  and  pay  divi- 
dends, unless  those  dividends  were,  in  fact,  paid  out  of  earnings  or 
out  of  earnings  and  surplus.  It  is  not  necessary  to  consider  whether 
the  interpretation  placed  by  complainants  upon  what  the  court  said  in 
the  Hodge  Case  is  or  is'  not  sound  as  applied  to  facts  such  as  those 
of  the  case  at  bar.  Complainants  have  offered  no  evidence  that  the 
dividends  paid  by  the  Coal  Company  were  not  earned,  except  the 
fact  that  some  of  the  cash  actually  paid  the  stockholders  was  bor- 
rowed by  the  company  for  the  purpose.  Before  a  court  would  be 
justified  in  finding  that  dividends  which  have  been  paid  .were  not 
earned,  far  more  convincing  testimony  must  be  forthcoming.  A  cor- 
poration may  have  earned  money  and  invested  it  for  proper  corporate 
purposes.  If  it  has,  it  may  borrow  cash  for  the  purpose  of  pa)ring 
dividends.  State  v.  B.  &  O.  R.  R.  Co.,  6  Gill  (Md.)  385.  The  New 
Jersey  statute,  moreover,  limits  the  right  to  make  such  conversion 
to  corporations  whose  floating  debt  at  the  time  of  the  stockholders' 
meeting  which  authorized  the  exchange  did  not  exceed  10  per  centum 
of  the  amount  of  preferred  stock  then  outstanding.     Cwnplainants 
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say  that  at  the  time  the  stockholders  at  their  meeting  voted  in  favor 
of  the  exchange  the  floating  debt  of  the  Coal  Company  exceeded  10 
per  centum  of  the  par  value  of  the  preferred  stock.  Before  consid- 
ering whether  there  is  sufficient  evidence  to  support  this  contention, 
it  will  be  necessary  to  determine  when  the  meeting  at  which  the 
conversion  was  approved  took  place. 

[3]  The  complainants  strenuously  insisted  that  it  was  one  or  the 
other  of  the  meetings  of  November  23  or  December  22,  1904.  The 
floating  debt  of  the  Coal  Company  at  each  of  the  last-mentioned 
dates  was  above  a  quarter  of  a  million  of  dollars;  that  is  to  say,  it 
exceeded  10  per  centum  of  the  amount  of  preferred  stock  outstanding. 
Neither  one  of  those  meetings  answers  to  the  description  of  the  meet- 
ing referred  to  in  the  statute,  for  the  simple  but  conclusive  reason 
that  at  neither  of  them  was  any  action  taken  which  purported  to 
authorize  tiie  exchange  of  any  preferred  stock  for  bonds.  All  that 
in  this  connection  was  done  at  these  meetings  was  to  vote  that  some 
of  the  stock  which  the  stockholders  originally  intended  to  redeem 
should  not  be  converted.  All  the  exchanges  which  ever  have  been 
made  were  made  some  months  before  these  meetings  were  held.  At 
that  time  the  bonds,  the  validity  of  which  is  now  disputed,  had  been 
issued.  Whether  what  was  actually  done  can  in  law  be  said  to  have 
been  done  under  the  authority  given  by  the  stockholders  at  their 
meeting  of  January  27,  1903,  is  another  question.  If  it  be  answered 
in  the  negative,  the  conclusion  would  follow  not  that  what  was  done 
was  done  by  virtue  of  the  resolutions  adopted  on  November  23  or 
December  22,  1904,  but  that  no  authority  for  what  was  done  was  ever 
given  at  all.  Whether  such  answer  shall  be  given  will  be  presently 
considered.  The  complainants  contend  that  even  upon  the  assump- 
tion that  what  was  afterwards  done  can  in  law  be  held  to  have  been 
done  by  virtue  of  the  action  taken  at  the  stockholders'  meeting  of 
January  27,  1903,  yet  at  that  time  the  Coal  Company  had  no  lawful 
power  to  convert  any  of  its  preferred  stock  into  bonds. 

[4]  It  is  said  that  on  that  day  the  floating  indebtedness  of  the  com- 
pany exceeded  10  per  centum  of  the  par  value  of  its  preferred  stock 
then  outstanding;  that  is  to  say,  the  floating  indebtedness  exceeded  a 
quarter  of  a  million.  The  only  evidence  to  support  this  contention  is  an 
afiidavit  of  the  treasurer  and  auditor  of  the  company.  For  the  pur- 
poses of  this  case,  he  has  gone  over  the  books  and  accounts  of  the  com- 
pany to  ascertain  what  its  floating  debt  amounted  to  on  the  27th  of 
January,  1903.  To  his  affidavit  he  appends  a  statement  showing  that 
such  debt  on  that  day  as  now  calculated  by  him  totaled  $257,391.66. 
In  this  aggregate  are  included  various  sums  which  may  or  may  not 
constitute  a  part  of  the  floating  or  unfunded  indebtedmess  of  the  com- 
pany as  those  terms  are  used  in  the  statute.  For  illustration,  there 
is  an  item  of  $3,625.38  for  taxes.  There  is  nothing  to  show  whether 
this  amount  represents  taxes  already  due,  or  is  a  mere  apportionment 
to  January  27,  1903,  of  annual  taxes  not  yet  payable.  Seven  thousand, 
three  hundred  and  fifty  dollars  is  given  as  interest  on  bonds.  Appar- 
ently this  is  an  apportionment  of  bond  interest  not  yet  due.  There  is 
high  authority  that  on  coupon  bonds  such  an  apportionment  should 
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not  be  made.  Dexter  v.  Phillips,  121  Mass.  178,  23  Am.  Rep.  26L 
Such  accruing  interest  is  not  to  be  taken  into  account  in  determining 
the  floating  indebtedness  of  a  corporation  at  a  particular  time.  Ep- 
ping  V.  Columbus,  117  Ga.  263,  43  S.  E.  803.  Fifty-one  thousand, 
eight  hundred  and  sixty-one  dollars  is  said  to  be  what  the  company 
owed  for  pay  rolls  and  salaries.  The  affiant  says  that  this  item  was  to 
some  extent  approximated.  The  total  amount  of  pay  rolls  and  sal- 
aries for  January,  1903,  is  divided  by  31,  the  number  of  days  in  that 
month.  The  approximate  amount  due  on  the  27th  of  January,  1903, 
was  ascertained  by  multiplying  this  quotient  by  27.  An  examination  of 
the  calendar  will  show  that  in  the  first  27  diays  of  January  were  in- 
clyided  one  holiday — New  Year's  Day — ^and  four  Sundays,  while  in  the 
last  five  (kys  of  the  month  there  was  neither  a  holiday  nor  a  Sunday. 
The  stockholders'  meeting  was  held  in  Jersey  City  at  2  o'clock.  It  was 
then  about  one  in  Alabama.  Wiere  all  the  wages  and  salary  for  the 
day  of  the  meeting  then  owing,  or  were  only  part  of  them  due,  or 
were  none  of  them  ?  A  number  of  interesting  questions  as  to  appor- 
tionment and  the  right  to  divide  days  into  fractions  might  be  raised. 
Is  the  court  bound  to  assume  that  on  the  first  few  days  of  the  month, 
following,  as  they  did,  immediately  after  the  Christmas  holidays,  as 
many  men  were  at  work  as  were  three  or  four  weeks  later?  Into  such 
questions  it  is  not  necessary  here  to  go.  After  more  than  nine  years 
a  court  of  equity  will  not  grant  the  extraordinary  relief  here  asked 
for  solely  upon  an  affidavit  so  uncertain,  vague,  and  inconclusive. 

The  complainants  have  failed  to  show  that  on  the  27th  of  January, 
1903,  the  floating  indebtedness  of  the  Coal  Company  exceeded  10  per 
centum  of  the  par  value  of  its  preferred  stock  then  outstanding.  They 
say  it  really  makes  no  difference  what  the  condition  of  the  company 
was  on  that  day,  or  what  its  stockholders  then  did.  According  to 
them,  what  the  company  subsequently  did  and  did  not  do  combined  to 
extinguish  any  authority  which  had  been  given  by  the  stockholders  on 
that  day.  The  exchange  of  stock  for  bonds  was  not  made  until  17  or 
18  months  after  the  meeting  in  question. 

[5]  The  statute  does  not  say  that  the  conversion  must  take  place 
within  any  particular  period.  It  may  be  that  the  lawmakers  assumed 
that,  when  the  stockholders  gave  such  authority,  it  wouldl  be  promptly 
acted  upon.  Some  of  the  purposes  of  the  act  might  be  defeated  if 
stockholders  were  at  liberty  to  authorize  a  conversion  when  the  condi- 
tion of  the  corporation  was  such  that  the  law  would  permit  it  to  be 
made  without  having  any  present  intention  to  make  it,  intending  merely 
to  secure- to  themselves  the  option  of  doing  it,  if  they  would,  at  a  later 
date  when  the  corporation  had  ceased  to  be  one  which  by  the  law  was 
entitled  to  turn  stock  into  bonds.  Under  such  circumstances,  it  may 
be  assumed  that  any  stockholder  or  creditor  who  thought  that  such 
conversion  would  do  him  harm  could  prevent  it.  If  the  intent  to  evade 
the  statute  could  be  shown,  it  might  be  that  everything  done  in  pur- 
suance of  such  unlawful  purpose  might  be  held  null  and  void  when- 
ever the  question  came  before  the  courts  and  in  whatever  form  it  was 
there  presented.  There  is  no  such  state  of  facts  in  the  case  at  bar. 
It  is  true  that  the  bill  alleges  that  the  certificate  required  by  law  to  the 
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effect  that  tfie  floating  or  unfunded  debt  of  the  Coal  Company  did  not 
exceed  10  per  centum  of  its  preferred  stock  outstanding  could  not 
have  been  truthfully  given ;  that  the  Trust  Company  knew  that  it  could 
not,  and  for  that  reason  the  latter  caused  such  conversion  to  be  made 
without  complying  with  the  law.  This  is  a  direct  charge  that  the 
Trust  Company  Imowingly  planned  to  evade  or  to  defy  the  law.  At 
the  hearing  the  counsel  for  the  complainants  stated  that  they  did  not 
intend  that  what  was  said  in  the  bill  should  be  so  uitderstood.  They 
explained  that  all  that  was  meant  was  that  the  Trust  Company  could 
have  found  out  what  the  facts  were  if  it  had  tried  to  do  so,  and  that 
the  courts  were  bound  to  deal  with  it  as  if  it  had  known  them.  It  is 
not  necessary  here  to  inquire  whether  this  is  one  of  the  cases  in  which* 
the  legal  consequences  of  constructive  and  of  actual  fraud  are  the 
same.  There  is  no  evidence  of  either  except  in  so  far  as  the  existence 
of  the  former  may  be  predicated  upon  the  failure  to  make  and  record 
such  a  certificate  as  was  required  by  law.  That  in  anything  which  was 
done  or  left  undone  there  was  any  purpose  on  the  part  of  the  Trust 
Company,  or,  indeed,  on  anybody's  part,  to  get  around  the  law,  is  not 
only  not  proved,  but  is  disproved.  It  is  true  that  during  the  year  1904 
the  floating  indebtedness  of  the  Coal  Company  was  usually,  if  not  al- 
ways, greater  than  a  quarter  of  a  million  of  dollars.  So  long  as  that 
was  the  case,  no  stockholders*  meeting  was  authorized  by  the  statute 
to  direct  an  exchange  of  preferred  stock  for  bonds. 

[8]  Under  the  circumstances  shown  in  evidence,  this  fact  does  not 
suggest  that  anybody  supposed  that  the  condition  of  the  company  dur- 
ing 1904  was  such  tihat  it  would  be  unfair  for  it  to  act  under  the  au- 
thority given  in  January,  1903.  While  the  floating  debt  during  the 
later  year  was  greater  than  the  maximum  prescribed  by  the  statute,  it 
appears  that  it  was  well  within  the  power  of  the  company  to  reduce 
that  indebtedness  to  a  sum  within  the  legal  limit.  For  illustration,  on 
one  day  when  the  company  owed  $323,000,  it  had  in  its  treasury  $115,- 
000  of  cash.  It  then  owed  more  than  10  per  cent. "of  the  par  value  of 
its  preferred  stock.  But  it  had  it  in  its  power  at  any  moment  to 
reduce  that  indebtedness  to  less  than  10  per  cent.  A  court  will  not 
lightly  presume  that  anybody  seeks  to  evade  the  law  when  literal  com- 
pliance with  it  is  so  easy. 

[7]  No  stockholder  can  be  compelled  to  surrender  his  stock  for  ex- 
change. It  follows  that  in  almost  every  case  in  which  a  corporation 
has  more  than  a  handful  of  stockholders  a  considerable  time  must 
elapse  between  the  authorization  of  the  conversion  and  its  completion. 
Under  the  circumstances  of  this  case,  there  is  no  reason  to  hold  that 
the  delay  of  18  months  is  unreasonably  and  improperly  long. 

[8]  The  action  of  the  directors  in  voting  to  postpone  indefinitely 
the  carrying  out  of  the  plan  and  in  returning  the  shares  of 
preferred  stock  deposited  under  it  did  not  necessarily  abrogate  it. 
In  view  of  the  position,  taken  by  at  least  one  very  large  stockholder, 
it  could  not  be  carried  through  unless  $500,000  of  the  bonds  could  be 
marketed.  That  could  not  be  then  done.  When  it  could  bie  was 
uncertain.    All  that  could  be  done  was  to  wait. 

[8]  It  is  urged,  however,  that  the  plan  approved  by  the  stockhold- 
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ers  was  never  carried  out.  By  the  action  of  the  directors  ratified 
after  the  fact  by  the  stockholders  a  different  one  was  substituted  for 
it.  •  On  January  27,  1903,  every  holder  of  preferred  stock  was  given 
the  absolute  right  to  exchange  all  of  it  for  bonds.  In  July,  1904,  he 
was  told  that  he  might  not  convert  more  than  one-half  of  it,  and  not 
even  that  much  unless  he  bought  at  90  an  additional  number  of  bonds 
equal  in  par  value  to  20  per  cent,  of  the  preferred  stock  offered  by  him 
for  exchange.  It  may  well  be  that  any  preferred  stockholder  who 
wished  to  exchange  all  his  preferred  stock  for  bonds  might  have  had 
the  right  to  do  so  in- spite  of  the  action  of  the  board  of  directors.  If 
he  did  not  complain,  however,  it  does  not  appear  that  any  one  else 
'  has  the  right  to  do  so.  These  exchanges  were  completed  nearly  eight 
years  ago.  Until  the  filing  of  this  bill  no  one  has  ever  attacked 
them.  It  is  too  late  for  any  one  now  to  do  so.  No  state  law  for- 
bids a  corporation  to  exchange  fewer  shares  of  preferred  stock  than 
it  once  proposed  to  do.  There  is  nothing  in  such  course  of  conduct 
against  the  policy  of  the  state  as  embodied  in  its  laws.  No  one,  ex- 
cept the  corporation  and  its  stockholders,  are  concerned  as  to  whether 
all  the  stock  was  redeemed  or  only  part  of  it.  No  one  of  them  could 
now  upset  what  was  done  even  in  an  action  at  law,  much  less  could 
any  of  them  attack  it  in  equity.  Breslin  v.  Fries-Breslin  Co.,  70  N. 
J.  Law,  274,  58  Atl.  313.  To  the  exchange  of  stock  for  bonds  the 
complainants  make  another  objection  which  has  greater  foundation 
in  fact. 

[10]  The  law  of  New  Jersey  required,  and  requires,  that  whenever 
such  exchange  is  sanctioned  by  the  stockholders  of  a  corporation  cer- 
tain officers  of  it  shall  make  and  file  with  the  Secretary  of  State  a 
certificate  showing,  among  other  things,  that  the  floating  or  unfunded 
indebtedness  of  the  corporation  did  not  exceed  10  per  cent,  of  its  cap- 
ital stock  then  outstanding.  This  requirement  was  added  by  the  act  of 
1902  before  mentioned.  The  officers  of  the  Coal  Company  did  file  a 
certificate  in  a  form  sufficient  before  the  last-mentioned  year.  It  did  not 
contain  the  statement  first  called  for  by  that  enactment.  As  between 
the  parties  to  this  cause,  what  effect  has  such  an  omission  upon  the  va- 
lidity of  the  bonds  issued  in  exchange  for  the  preferred  stock?  If 
the  Coal  Company  could  in  any  way  have  ratified  the  irregular  is- 
sues, it  has  done  so.  If  it  could  in  any  wise  estop  itself  from  ques- 
tioning their  binding  obligation,  it  has  done  so.  Since  these  bonds 
were  put  out  the  company  has  made  and  has  caused  to  be  printed 
and  distributed  at  least  six  annual  reports.  In  these  the  bonds  in 
question  were  included  among  its  valid  outstanding  obligations. '  On 
May  1,  1908,  it  put  a  third  mortgage  upon  its  property.  There  were 
the  usual  preliminary  meetings  and  resolutions  of  directors  and  stock- 
holders. In  all  of  them,  as  well  as  in  the  third  mortgage  itself,  the 
validity  and  priority  of  these  bonds  was  repeatedly  and  expressly 
recognized.  During  the  last  two  years  there  have  been  various  ne- 
gotiations between  the  company  and  other  persons  with  reference  to 
a  proposed  sale  of  the  company's  property  or  to  a  proposed  merger  of 
the  company  with  another.  In  all  these  negotiations  and  in  all 
the  propositions  made  by  the  Coal  Company  the  statement  was  re- 
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peatedly  made  that  its  property  was  subject  to  the  lien  of  the  bonds 
issued  for  the  redemption  of  the  preferred  stock.  For  more  than 
sfeven  years  these  bonds  have  been  bought,  sold,  exchanged,  and 
pledged  without  their  validity  being  in  any  wise  questioned. 

All  this  complainants  confess,  but  seek  to  avoid.  In  making  the 
exchange  of  bonds  for  preferred  stock  without  making  and  record- 
ing the  certificate  required  by  law,  they  say  the  Coal  Company  at- 
tempted to  do  something  ultra  vires,  and  therefore  void.  They  assert 
that  the  contract  between  the  holders  of  preferred  stock  and  the  com- 
pany by  which  the  stock  was  converted  into  bonds  was  beyond  the 
powers  of  the  company.    They  quote: 

"HaTtng  entered  Into  the  agreement,  it  was  the  duty  of  the  company  to 
rescind  or  abandon  it  at  the  ^rliest  moment.  *  *  *  Though  they  de- 
layed its  performance  for  several  years,  it  nevertheless  was  a  rightful  act 
when  it  was  done."    Thomas  ▼.  Railroad  Co.,  101  U.  S.  86,  25  L.  Ed.  950. 

Upon  this  rock  they  claim  to  found  their  case.  Is  that  case  one 
whidi  can  be  placed  upon  such  a  foundation  ? 

A  thing  done  or  attempted  by  a  corporation  may  be  unlawful  for 
any  one  of  at  least  three  different  reasons.  First,  the  bargain  may  be 
contrary  to  sound  morals  or  to  the  public  policy  of  the  state  as 
declared  by  its  legislation  or  its  courts.  If  it  is,  the  agreement  will 
be  absolutely  unenforceable,  precisely  as  would  ba  a  similar  contract 
of  an  individual.  The  latter,  when  seeking  city  contracts,  could  no 
more  lawfully  agree  to  pay  a  member  of  the  municipal  board  charged 
with  the  duty  of  awarding  such  contracts  an  annual  salary  in  con- 
sideration of  the  exercise  of  such  member's  influence  in  the  board  on 
his  favor  than  could  a  corporation.  If  such  salary  had  been  in  fact 
paid  for  a  number  of  years,  neither  the  individual,  if  he  had  paid 
it,  nor  a  corporation,  if  the  money  had  come  out  of  its  treasury, 
could  recover  it  back.    The  reason  would  be  the  same  in  either  case. 

It  is  here  immaterial  to  inquire  what  would  be  the  rights  of  per- 
sons who  were  stockholders  of  the  company  at  the  time  the  salary 
was  paid,  but  who  were  ignorant  of  its  payment,  or  how,  if  they  have 
any  rights,  they  could  assert  them.  No  such  stbckholders  are  be- 
fore the  court.  The  fact,  if  it  be  a  fact,  that  a  majority  of  the  stock 
of  the  Coal  Company  is  now  held  by  different  persons  than  those 
who  held  it  when  the  conversion  took  place,  is  legally  unimportant. 
The  corporation  remains  the  same.  Old  Dominion  Copper  Co.  v. 
Lewisohn,  210  U.  S.  206,  28  Sup.  Ct.  634,  52  L.  Ed.  1025.  More- 
over, if,  to  use  the  phrase  of  Mr.  Justice  Holmes  in  that  case,  the 
facts  in  this  are  approached  from  a  business  standpoint,  none  of  the 
new  stockholders  have  cause  for  complaint.  When  they  bought  their 
holdings,  the  conversion  had  been  completed.  They  knew  that  the 
preferred  stock  of  the  company  had  been  reduced,  its  bonds  increased, 
and  by  what  amount.  It  has  not  been  quite  easy  to  understand 
whether  the  complainants  claim  that  the  exchange  of  bonds  for  pre- 
ferred stock  was  an  agreement  of  the  class  which  is  against  good 
morals  and  public  policy.  If  such  contention  is  made,  it  cannot  be 
sustained. 
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[11]  A  transaction  which  the  statutes  of  the  state  expressly  au- 
thorize does  not  become  immoral  or  subversive  of  the  settled  policy 
of  the  state  as  those  words  are  here  used  merely  because  the  of- 
ficers of  a  corporation  fail  to  file  a  certificate  in  the  form  required 
by  law.  If  the  contention  were  sustained,  it  would  be  fatal  to  the 
relief  for  which  complainants  ask.  The  court  would  leave  all  the 
parties  to  such  a  forbidden  transaction  where  it  found  them. 

The  second  class  of  unlawful  contracts  are  those  which  a  corpora- 
tion has  no  power  to  make  at  all ;  such,  for  example,  as  to  lease  its 
franchises  to  another,  to  increase  its  capital  beyond  the  amount  lim- 
ited by  its  charter,  to  engage  in  transactions  altogether  foreign  to 
the  purposes  for  which  it  was  chartered.  It  would  be  better  if  the 
phrase  "ultra  vires,"  as  used  in  connection  with  corporate  transac- 
tions, be  limited  to  this  sort  of  attempted  agreement. 

[12]  In  this  class  of  cases,  as  in  the  first,  the  courts  of  the  United 
States  will  refuse  to  enforce  the  invalid  contract.  Rights  of  action 
or  of  defense  cannot  be  predicated  upon  it.  There  is,  however,  noth- 
ing essentially  immoral  in  the  transaction.  The  'courts  will  strive 
to  do  justice  between  the  parties  so  far  as  that  can  be  done  without 
in  any  wise  relying  upon  the  invalid  bargain.  Central  Transporta- 
tion Co.  V.  Pullman's  Palace  Car  Co..  139  U.  S.  59,  11  Sup.  Ct. 
478,  35  L.  Ed.  55. 

[13]  If  such  a  contract  has  been  completely  executed  upon  both 
sides,  the  courts  will  ordinarily  refuse  any  relief  to  either.  The 
usurpation  is  at  an  end.  Each  party  has  received  from  the  other  what 
he  bargained  for.  Neither  of  them  has  any  cause  to  complain.  The 
contract  has  ceased  to  be  a  living  thing.  The  courts  will  leave  it 
in  its  grave.  In  this  case  the  preferred  stock  was  turned  in  to  the 
Coal  Company  nearly  eight  years  ago.  More  than  seven  years  ago 
the  Coal  Company  destroyed  certificates  representing  it.  The  bonds 
were  issued  in  the  summer  of  1904.  They  have  since  been  outstand-. 
ing.  It  may  well  be  argued  that  the  agreement  for  conversion  has 
been  completely  performed.  There  is  no  question  that  such  would 
be  the  holding  of  the  New  Jersey  courts.  Camden  &  Atlantic  R.  R. 
Co.  V.  Mays  Landing  R.  R.  Co.,  48  N.  J.  Law,  559,  7  Atl.  523.  It 
is  unnecessary  to  inquire  whether  under  the  federal  decisions  such 
should  be  the  ruling  of  this  court.  The  transaction  assailed  in  this 
case  was  not  one  into  which  the  corporation  had  no  power  to  en- 
ter. That  power  was  expressly  conferred  upon  it  by  statute.  Berger 
V.  United  States  Steel  Corporation,  supra;  Hodge  v.  United  States 
Steel  Corporation,  supra;  Allen  v,  Francisco  Sugar  Co.  (C.  C.  A. 
3d  Circuit)  193  Fed.  825. 

[14]  The  agreement  of  conversion  in  this  case  belongs  to  the  third 
class  of  corporate  contracts  which  are  sometimes  said  to  be  ultra 
vires,  though  the  phrase  as  applied  to  them  is  scarcely  accurate.  In 
them  the  power  exists  to  do  what  was  done,  provided  that 
the  corporation  does  it  in  a  certain  prescribed  way.  In  such  cases 
the  corporation  will  be  estopped  to  deny  that  it  did  not  do  it  in  the 
statutory  way  as  against  other  persons  who  have  aaed  upon  the  as- 
sumption that  the  corporation  had  done  what  the  law  said  it  should 
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do:  Hindley  v.  Stutz,  139  U.  S.  425,  11  Sup.  Ct  530,  35  L.  Ed. 
227.  The  facts  in  this  case  estop  the  Coal  Company  from  denying  the 
validity  of  the  bonds  if  the  policy  of  the  law  of  the  state  will  allow 
an  estoppel  to  be  raised.  How  far  a  corporation  or  its  stockholders 
may  be  forbidden  to  question  the  validity  of  corpprate  acts  which 
are  said  to  be  in  disobedience  of,  or  in  want  of  conformity  to,  the 
state  statutes,  must  obviously  depend  on  the  policy  of  the  state. 
In  the  New  Jersey  courts  no  such  consequences  as  are  contended  for 
by  complainants  would  be  allowed  to  follow  upon  even  more  serious 
breaches  of  the  statutes  of  that  commonwealth.  Arnold  v.  Searing, 
73  N.  J.  Eq.  268,  67  Atl.  831;  Breslin  v.  Fries-Breslin  Co.,  supra; 
Camden  &  Atlantic  R.  R.  Co.  v.  Mays  Landing  R.  R.  Co.,  supra ; 
Camden  Safe  Deposit  Co.  v.  Citizens'  Ice  Co.,  69  N.  J.  Eq.  718,  61 
Atl.  529.  ' 

Complainants  say  that  the  consequences  which  will  follow  from 
the  entering  by  a  corporation  into  an  ultra  vires  contract  is  a  ques- 
tion of  general  law  apon  which  the  federal  courts  will  follow  their 
own  decisions,  irrespective  of  what  the  state  courts  may  do.  Upop 
the  facts  of  this  case  it  is  not  necessary  to  question  this  contention, 
but,  if  it  be  sound  at  all,  its  application  musi  be  carefully  limited,  un- 
less the  federal  courts  are  to  put  themselves  with  reference  to  the 
enforcement  of  the  state  laws  in  a  position  akin  to  that  of  those 
legitimists  who  are  more  royal  than  the  king;  of  those  Catholics  who 
are  more  papal  than  the  Pope. 

[16]  The  only  reason  for  holding  void  illegal  or  ultra  vires  con- 
tracts of  state  corporations  made  and  to  be  performed  within  the 
state  of  their  incorporation  is  that  to  give  them  validity  would  be 
contrary  to  the  policy  of  the  state.  It  is  for  the  state  courts  to  de- 
clare what  that  policy  is.  On  this  branch  of  the  case  the  conclu- 
sion of  the  whole  matter  is  that  the  Coal  Company  is  estopped  to 
question  the  validity  of  the  bonds  which  eight  years  ago  it  issued  in 
exchange  for'  its  preferred  stock.  •The  other  complainant,  Hoadley, 
based  his  right  to  attack  them  upon  the  ground  that  he  was  a  stock- 
holder of  the  Coal  Company.  It  is  now  admitted  that  he  is  not. 
He  has  no  claim  to  be  heard. 

Thus  far  the  case  has  been  discussed  upon  the  assumption  that,  if 
the  second-mortgage  bonds  held  by  the  Trust  Company  are  invalid, 
the  Coal  Company  would  be  entitled  to  the  injunctive  relief  for  which 
it  asks.    Is  this  assumption  well  founded  ? 

[16]  He  who  seeks  equity  must  do  equity.  Years  after  the  ex- 
change of  preferred  stock  for  bonds  had  been  made  the  Coal  Com- 
pany sought  to  borrow  $330,000  cash  from  the  Trust  Company.  The 
borrower  had  then  every  means  of  knowing  whether  it  ever  had 
filed  in  the  office  of  the  Secretary  of  State  the  certificate  in  question 
or  not.  It  then  knew  that  the  Trust  Company  held  a  very  large 
amount  of  the  second-mortgage  bonds.  It  did  not  suggest  that  it  had 
any  claim  in  consequence  upon  the  Trust  Company.  If  such  claim 
had  been  made,  it  is  safe  to  say  that  the  loan  of  $330,000  for  which 
it  asked  would  not  have  been  made.  When  it  borrowed  the  money, 
it  pledged  as  collateral  for  the  repayment  thereof  a  million  and  a 
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quarter  of  its  third-mortgage  bonds.  There  is  no.  question  but  that 
these  bonds  are  valid.  The  deed  of  trust  under  which  they  were  is- 
sued expressly  recognized  the  validity  of  the  prior  second-nK>rtgage 
bonds.  The  Coal  Company  did  not  pay  this  $330,000  when  it  was 
due.  The  Trust  Company  waited  for  more  than  two  months  after 
payment  should  have  been  made.  It  sought  to  exercise  its  unques- 
tioned right  of  selling  the  collateral  pledged  for  that  loan.  The  Coal 
Company  comes  to  a  court  of  equity,  and  asks  that  such  sale  shall  be 
enjoined  because  of  transactions  which  took  place  years  before  the 
loan  was  ever  made  and  which  had  no  connection  with  the  loan.  It 
made  no  tender  into  court  of  the  amount  which  it  had  borrowed  from 
the  Trust  Company  or  of  any  part  thereof,  nor  did  it  offer  any  se- 
curity to  pay  whatever  sum  might  be  found  due  by  it  upon  the  ac- 
counting 'for  which  it  asked.  Under  such  circumstances,  the  injunc- 
tion might  well  have  been  refused  without  going  at  all  into  the  ques- 
tion of  the  present  validity  of  the  second-mortgage  bonds.  A  very, 
able  and  vigorous  attack  has  been  made  upon  those  bonds.  To  have 
placed  the  decision  of  the  case  altogether  on  other  grounds,  however 
conclusive  those  other  grounds  might  have  been,  might  have  suggested 
that  there  was  a  more  serious  question  as  to  the  validity  of  these 
second-mortgage  bondb  than  in  the  view  of  this  court  is  true. 

The  preliminary  injunction  asked  for  is  therefore  refused,  and  the 
restraining  order  heretofore  granted  dissolved. 


MILLS  et  al.  v.  KEEP  et  al. 

(District  Court,  D.  Oregon.    June  24,  1912.) 

No.  3,627. 

1.  MoBTGAGXS  (8  86*) — Fraud  in  Pbocubemknt— Evidence — Sxtffiotenot. 

In  a  suit  to  cancel  a  note  and  mortgage,  evidence  held  to  show  tbat 
they  were  procured  with  intent  to  defraud  the  mortgagors  by  transfer- 
ring the  paper.  * 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  {§  1360,  1355, 
1364;   Dec.  Dig.  I  86.*] 

2.  Bills  and  Notes  (J  497*) — Innocent  Purchasers — Burden  of  P&oof. 

Transferees  of  a  note  procured  by  the  payee  through  ftaud  have  the 
burden  of  showing  that  they  acquired  it  In  good  faith  for  value,  and 
without  notice  of  its  infirmity. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  ||  1448, 
1675-1381,  1683-1687;    Dec.  Dig.  §  497.*] 

3.  Bills  and  Notes   (§  625*) — ^Bona  Fide  Pubchasers — Evidence — Suffi- 

cienot. 

In  an  action  to  cancel  a  note  and  mortgage  procured  through  fraud 
by  the  payee,  evidence  held  to  show  the  payee's  transferees  were  Inno- 
cent purchasers  for  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  ||  1832- 
1839;   Dec.  Dig.  §  525.*] 

In  Equity.  Bill  by  S.  M.  Mills  and  another  against  Joseph  R.  Keep 
and  others.  Decree  for  complainants  as  to  defendant  Keep,  and  suit 
dismissed  as  to  the  other  defendants. 

*For  other  cases  see  same  topio  ft  I  humsbb  In  Dee.  ft  ▲m.  Digs.  1907  to  date^  ft  Rep'r  Indexes 
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Bauer  ft  Greene  and  R.  Citron,  all  of  Portland,  Or,,  for  complain- 
ants. 

John  H.  Hall,  of  Portland,  Or.,  for  defendants  Joseph  R.  Keep 
and  Clear  Lake  Irrigation  &  Lumber  Co. 

Teal,  Minor  &  Winfree,  of  Portland,  Or.,  for  defendant  Portland 
Trust  Company  of  Oregon. 

Wm.  D.  Fenton,  Ben  C.  Dey,  and  Kenneth  L.  Fenton,  all  of  Port- 
land, Or.,  and  James  E.  Fenton,  of  San  Francisco,  Cal.,  for  defend- 
ants B.  C.  Mathews,  Jr.,  C.  W.  Pallett,  and  E.  J.  Cowlishaw. 

WOLVERTON,  District  Judge.  [1]  The  complainants  sue  to  have 
surrendered  up  to  them  and  canceled  a  certain  note  and  mortgage  for 
$6,000,  executed  by  them  and  delivered  to  Joseph  R.  Keep,  one  of 
the  defendants,  on  the  31st  day  of  May,  1909,  on  account  of  fraud 
perpetrated  by  Keep  in  procuring  such  mortgage.  The  defendants 
Mathews  and  Cowlishaw  claim  to  be  the  present  holders  of  the  note 
and  mortgage  for  value  in  due  course.  This  claim  is  controverted  by 
complainants.  The  questions  for  consideration  are,  first,  whether  the 
said  note  and  mortgage  were  procured  through  the  fraud  and  deceit  of 
Keep;  and,  second,  whether  Mathews  and  Cowlishaw  are  holders 
for  value  without  notice  or  knowledge  of  the  alleged  fraud  pertain- 
ing to  the  execution  of  such  instruments. 

Some  years  ago  Mills  and  Keep  were  friends  in  the  city  of  Port- 
land, and  Mills  had  during  their  friendship  assisted  Keep  on  occasions 
in  a  business  way.  Mills  having  gone  to  Seattle,  the  parties  did  not  see 
each  other  for  six  years  or  more,  until  in  the  spring  of  1909,  when 
Keep  called  on  Mills  at  the  latter's  home  or  place  of  business  in  Seat- 
tle. He  then  had  the  air  of  prosperity,  and  represented  to  Mills  and 
wife  that  he  had  been  fortunate  in  his  business  ventures,  and  had 
made  a  great  deal  of  money,  and  at  once  endeavored  to  interest  them 
in  his  projects,  with  the  manifest  purpose  of  persuading  Mills  to 
invest  therein.  Among  the  projects  named  was  the  Clear  Lake  Irri- 
gation &  Lumber  Company,  which  had  been  incorporated  for  $500,- 
000  and  bonded  for  $300,000,  Keep  claiming  to  own  the  entire  cap- 
ital stock  of  the  concern  except  42  shares,  and  nearly  all  the  bonds. 
Mills,  although  apparently  impressed  with  the  feasibility  of  the  proj- 
ects and  the  likelihood  of  their  proving  successful,  declined  to  make 
any  investment  therein,  giving  as  his  reason  that  he  had  no  ready 
means  for  the  purpose.  Keep  thereupon  represented  to  Mills  that 
it  was  not  his  money  that  he  wanted,  but  that  he  was  in  need  of 
Mills'  advice  and  assistance  in  the  management  of  his  business  con- 
cerns, and  that  he  would  have  Mills  appointed  secretary  and  treasurer 
of  the  Clear  Lake  Irrigation  &  Lumber  Company  at  a  salary  of 
$350  per  month,  and,  furthermore,  upon  his  taking  and  accepting 
such  position,  that  Keep  would  share  with  him  to  the  extent  of  a 
one-half  interest  in  all  his  projects,  thus  holding  out  to  Mills  the 
alluring  prospect  of  soon  becoming  a  millionaire.  Keep,  however, 
proposed  as  a  guaranty  that  Mills  would  accept  the  position  of  sec- 
retary and  treasurer  of  the  Clear  Lake  Irrigation  &  Lumber  Corn- 
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pany,  and  become  the  former's  adviser  and  counsellor  in  his  business 
concerns,  that  Mills  execute  and  deliver  to  Keep  his  note  for  $6,000, 
and  a  mortgage  by  himself  and  wife  to  secure  the  payment  of  the' 
same  upon  some  lots  in  Seattle  of  which  Mrs.  Mills  was  the  owner. 
This  proposition  Mills  and  wife  were  persuaded  to  accept,  and  on 
May  31,  1909,  executed  the  note  for  $6,000,  payable  in  three  years, 
and  the  mortgage  to  secure  its  payment  according  to  its  tenor,  upon 
the  condition,  however,  that  Keep  would  not  negotiate  the  paper 
in  any  way,  but  would  keep  it  in  his  own  personal  possession,  and 
would  surrender  it  up  to  Mills  and  wife  when  the  final  arrange- 
ments were  concluded  for  installing  Mills  in  his  position  as  secretary 
and  treasurer  of  the  Irrigation  &  Lumber  Company  and  as  the  ad- 
viser and  assistant  to  Keep.  As  evidence  and  pledge  of  Keep's  good 
faith  in  the  transaction,  he  assigned  to  Mills  12  bonds  of  the  Irri- 
gation &  Lumber  Company,  aggregating  in  their  face  value  $6,000. 
The  arrangement  was  not  then  finally  consummated,  but  was  to  be 
evidenced  in  its  ultimate  form  by  a  written  agreement  between  the 
parties,  to  be  concluded  about  the  ISth  of  June,  following  the  execu- 
tion of  the  note  and  mortgage.  Mr.  Mills  strongly  affirms  this  to  be 
the  case,  in  which  he  is  persuasively  corroborated  by  another  agree- 
ment between  the  parties  in  tenor  as  follows: 

"This  agreemeut  made  and  entered  Into  by  and  between  Joseph  R.  Keep,  of 
Portland,  Oregon,  party  of  the  first  part,  and  S.  M.  Mills,  of  Seattle,  Wash- 
ington, party  of  the  second  part.  Witnesseth:  It  is  hereby  mntuaUy  agreed 
by  and  between  the  parties  hereto  that  the  party  of  the  first  part  agrees  .to 
convey  a  one-half  interest  in  all  of  his  rights,  prlyileges  and  interest,  of  every 
name  and  nature,  which  has  heretofore  been  granted  by  the  United  States 
government,  and  hereafter  granted;  also  a  one-half  interest  in  the  Clear 
Lake  Irrigation  &  Lumber  Company,  and  what  will  be  set  forth  in  a  final 
contract  which  the  party  of  the  first  part  agrees  to  have  written  on  or  about 
fifteen  days  from  date,  and  the  party  of  the  second  part  gives  to  the  party 
of  the  first  part  a  mortgage  for  six  thousand  (6000)  dollars  on  the  property 
hereinafter  described  as  follows,  to  wit: 

'*Lot8  three  (3),  four  (4),  and  five  (5),  and  the  south  ten  feet  of  lot  two 
(2),  Northern  addition  to  the  city  of  Seattle,  W.  T. 

*'It  is  hereby  mutually  agreed  further  by  and  between  the  parties  hereto  - 
that  the  party  of  the  first  part  loans  in  good  faith  to  the  party  of  the  second 
part  twelve  (12)  first  mortgage  ten  year  six  per  cent  sinking  fund  gold  bonds 
of  the  Clear  Lake  Irrigation  &  Lumber  Company,  the  same  bearing  date 
March  2d,  1908,  and  numbered  as  follows:  82,  83,  84,  85,  86,  87,  88,  89,  90, 
91,  92  and  93,  inclusive,  said  bonds  containing  all  of  their  coupons. 

"In  witness  whereof,  the  parties  hereto  have  hereunto  set  their  hands  the 
day  and  year  in  this  instrument  mentioned.  Joseph  R.  Keep. 

"S.  M.  MUls. 

"Dated  at  Seattle,  Wash.,  May  31,  1909." 

This  agreement  lacks  much  in  lucidjty  of  statement,  but  it  does 
evidence  the  fact  that  the  parties  had  not  then  concluded  their  final 
arrangement,  but  fully  intended  that  such  arrangement  should  be 
specifically  set  out  by  a  writing  to  be  executed  about  the  15th  of 
June  following.  Inferentially  it  shows  that  the  delivery  of  the 
bonds  to  Mills  was  as  a  pledge,  for  some  purpose  not  definitely  stated. 
Mr.  Mills  claims  that  the  note  and  mortgage  were  to  be  returned 
to  him  about  the  middle  of  June,  and  that  they  were  not  to  be  as- 
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signed  nor  negotiated.     His  testimony  on.  the  subject  seems  to  be 
clear.    It  is  as  follows: 

"Q.  Now  go  on  and  state,  Mr.  Mills,  how  you  came  to  make  the  mortgage 
and  note  described  in  the  bill  of  complaint;  that  is  to  say,  the  note  for  $6,- 
000,  dated  on  or  about  the  Slst  day  of  May,  1909,  bearing  Interest  at  the  rate 
of  7  per  cent'  per  annum,  due  three  years  after  date,  secured  by  mortgage 
of  the  same  date,  upon  said  lots  3,  4,  and  5,  and  the  south  10  feet  of  lot  2, 
of  Northern  addition  to  the  city  of  Seattle,  King  county,  state  of  Washing- 
ton,  belonging  to  Mrs.  Mills.  A.  Well,  the  final  wind-up  of  this  affair  was 
this:  Jnst  prior  to  the  issuance  and  delivery  of  this  note  and  mortgage  or 
during  Mr.  Keep's  visit  at  Seattle  at  my  home  and  at  his  room  in  the  Butler 
Hotel,  he  was  given  to  understand  that  we  had  no  money,  and  we  could  not 
go  into  any  project  at  that  time. 

"Q.  What  did  you  say  to  him  at  that  time?  A.  We  absolutely  refused  to 
pay  any  money. 

**Q.  Did  he  ask  you  to  put  any  money  in  now?  A.  Before  he  had  asked, 
and  that  had  been  settled  before  this. 

"Q.  You  said  you  had  absolutely  refused.  How  urgent  had  been  the  re- 
quest of  Keep  to  put  money  in  the  enterprise,  did  he  insist  upon  it?    A.  No. 

*'Q.  Did  not  ask  more  than  once  or  suggest  it  more  than  once  or  twice? 
A.  He  was  just  probably  feeling  to  see  whether  I  had  any  money,  and  I  told 
him  I  had  not  and  he  said,  'I  want  you  in  the  company  anyhow,'  and  he 
told  me  that  he  would  put  me  in  there  as  secretary  of  the  company  and  give 
me  a  full  power  of  attorney. 

"Q.  Secretary  and  treasurer?  A.  I  understood  I  was  to  be  secretary  and 
treasurer  with  his  full  pbwer  of  attorney,  and  at  that  time  we  agreed  on  a 
salary  of  $350  per  montii. 

"Q.  What  did  he  say  about  wanting  to  make  sure  that  you  would  comply? 
A.  I  agreed  to  accept,  and  he  says,  'Now,  you  might  think  this  matter  over, 
and  conclude  to  refuse  after  I  have  gone  back  to  Portland,  and  I  want  some- 
thing from  you  as  a  pledge  that  you  will  carry  out  this  agreemeni  of  yours.' 

"Q.  Had  you  made  any  agreement  in  writing?  A.  It  was  a  verbal  agree- 
ment up  to  that  timte.  I  said,  'Mr.  Keep,  you  can  dep^id  upon  me  that  I 
will  come  down;  tell  me  when  this  salary  will  start  and  I  will  be  there.* 
He  said,  *I  want  you  inside  of  two  weeks.'  So  I  told  him  that  I  would  do 
anything  reasonable  to  pledge  my  reporting  to  him  at  that  time.  He  suggest- 
ed that  I  should  make  this  pledge  substantial  in  the  shape  of  a  mortgage  on 
these  lots. 

"Q.  Did  he  suggest  that  the  mortgage  on  the  lots  was  to  be  taken  as  se- 
curity?   A.  As  security. 

**Q.  Tell  just  as  near  as  you  can  exactly  what  he  said  at  that  time,  just 
how  he  put  it  to  you  and  what  he  asked  for  as  near  as  you  can  recollect  in 
his  own  language.  A«  Well,  he  said:  *You  have  these  lots  out  here.  Now 
you  give  me  a  mortgage  on  those  lots  to  guarantee  your  coming  with  me  as 
you  say,  and  I  will  return  that  mortgage  to  you  when  the  final  contract  is 
signed  up  by  both  of  us  along  the  middle  of  June.*  This  was  about  the  last 
of  May,  1909. 

"Q,  Then  what  did  you  say  to  that  proposition?  A.  Well,  I  told  him  that 
I  would  not  object  to  giving  that,  but  that  positively  those  papers  should  not 
be  negotiated  or  go  out  of  his  hands,  and  he  gave  me  his  positive  assurance 
that  they  would  not,  that  it  was  simply  to  bind  me,  so  that  I  would  not  back 
out,  as  to  coming  down  with  him  and  taking  this  position  after  he  left 

"Q.  What  was  said  by  him,  if  anything,  about  his  having  to  go  through  the 
formality  of  calling  a  meeting  of  the  board  of  directors  to  approve  your 
appointment,  or  something  like  that?  A.  Well,  he  said  the  first  thing  he 
would  do  when  he  got  back  to  Portland  was  to  call  a  meeting  of  the  board 
of  directors,  and  oust  Kelly,  the  present  treasurer,  and  have  me  elected. 

"Q.  And  what  did  he  say  to  the  effect  that,  if  he  did  that,  he  wanted  some- 
thing to  show  or  guarantee  that  you  would  come?  A.  Yes.  He  said  he 
wanted  to  be  positive  that  I  would  not  back  out  in  the  meantime  for  he 
would  be  greatly  embarrassed  If  I  did. 
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"Q.  That  if  he  came  down  and  held  a  directors'  meetiog  and  discharged 
the  other  officials,  relying  upon  your  promise  to  come  and  you  did  not  come. 
It  would  seriously  embarrass  him,  Is  that  what  he  said?  A.  Tes,  sir.  That 
Is  It. 

"Q.  And  to  Indemnify  and  to  hold  him  harmless  against  that  he  asked 
this  mortgage,  Is  that  what  he  said?  A.  Tes;  that  Is  what  he  said,  and  for 
no  other  reason. 

*'Q.  Now,  what  suggestion  did  you  make  Mr.  Mills  In  response  to  that  as 
to  reciprocity  in  the  matter  of  securing  compliance  with  this  verbal  agree- 
ment that  you  had  had,  in  other  words,  some  security  from  him  that  If  you 
did  come  down  that  he  would  give  you  what  he  promised  you?  A.  Of  course, 
naturally,  while  I  had  all  confidence  In  him,  I  told  him  that  he  had  to  give 
me  something  to  show  evidence  of  good  faith  on  his  part,  and  he  said  he 
would  give  me  this  contract  in  a  few  days,  and  he  said:  'In  the  meantime 
here  is  a  half  dozen  bonds.  You  can  take  these  and  hold  these  until  I  go 
down  and  draw  up  these  papers,  and  then  you  can  send  them  back.' 

**Q.  Did  that  matter  of  asking  security  from  him  occur  to  you  at  all  until 
he  asked  you  for  security  on  your  part  In  the  form  of  a  mortgage?  A.  Well, 
I  think  that  I  had  such  confidence  In  him  that  it  never  occurred  to  me. 

"Q.  Now,  what  bonds  did  he  refer  to.  Mr.  Mills?  A.  Well,  I  would  have 
to  tell  bow  It  came  up. 

"Q.  All  right,  go  on. 

*'A.  He  told  me  that  they  had  already  Issued  $300,000  In  bonds  which  were 
being  held  I  think  by  the  Portland  Trust  Company. 

*'Q.  The  Portland  Trust  CJompany  were  trustees  In  the  bond  issue?  A.  I 
think  something  of  that  kind.  He  said  that  he  held  these  bonds,  and  that  he 
had  quite  a  number  of  them  with  him.    Five  hundred  dollar  bonds  they  were. 

"Q.  How  many  did  he  give  you?    A.  He  gave  me  12  of  them. 

"Q.  That  would  be  $6,000?    A.  Yes ;   $6,000,  to  offset  my  valuation. 

"Q.  Did  he  tell  you  what  they  were  worth,  or  what  he  considered  they 
were  worth,  those  12  bonds?  A.  No ;  he  did  not  tell  me.  I  think  I  took  It  for 
granted  that  they  were  worth  what  they  called  for.  I  simply  felt  as  though 
I  would  never  have  any  future  use~for  them  and  I  took  them. 

**Q.  Did  you  exi)ect  to  have  any  more  use  for  those  bonds  than  you  thought 
be  would  have  for  your  note  and  mortgage?  A.  No ;  I  expected  to  hand  them 
back  to  him." 

The  agreement  hereinbefore  set  out  was  then  executed  by  the  par- 
ties. Further  on  Mr.  Mills  says  as  to  these  bonds,  in  explanation  of 
the  agreement,  when  asked  what  was  said  about  the  party  of  the 
first  part  having  loaned  in  good  faith  to  the  party  of  the  second  part 
those  12  bonds: 

"Well,  a  sort  of  afterthought.  He  was  handing  these  to  me  as  security 
for  the  fulfillment  of  his  agreement.    •    ♦    ♦ 

•*Q.  Did  Keep  say  that?    A.  No. 

*'Q.  Why  did  you  give  him  the  note  and  mortgage?  A.  I  did  It  because  he 
Insisted  upon  It  more  than  for  any  other  reason. 

'*Q.  State  again  so  there  will  be  no  misunderstanding  whether  he  Insisted 
upon  having  that  note  and  mortgage  and  for  what  purpose?  A.  So  that  I 
would  be  sure  to  come  to  Portland  and  take  this  position  that  he  offered  me. 

"Q.  What,  If  anything,  did  he  say  to  you,  Mr.  Mills,  about  what  he  would 
do  with  that  note  and  mortgage — what  disposition  he  would  make  of  It? 
A.  He  told  me  he  would  keep  them  personally  himself,  and  that  they  would 
be  returned  to  me  without  ever  having  gone  out  of  his  hands. 

"Q.  How  soon  were  you  to  get  them  back,  how  soon  after  that,  when  this 
verbal  contract  was  signed  up  and  you  got  down  to  Portland,  how  long 
after  that  or  when  were  they  to  be  returned  to  you?  A.  As  a  matter  of  fact, 
he  told  me  that  he  would  give  them  back  to  me  when  he  brought  this  con- 
tract and  finished  It  with  me.  I  do  not  know  how  you  would  say  It ;  at  any 
rate,  It  was  to  be  returned  to  me  within  a  year.  That  he  would  exact  no 
interest  from  me  whatever  in  any  way,  and  that  he  would  return  It  back 
to  me." 
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As  evidence  of  Keep's  thrift,  he  delivered  to  Mills  an  elaborate 
prospectus  relative  to  the  Clear  Lake  Irrigation  &  Lumber  Company, 
showing  a  scheme  for  holding  and  irrigating  lands  upon  a  large  scale, 
and  other  evidences  of  his  holdings,  including  a  copy  of  a  contract 
indicating  that  he  had  sold  to  a  certain  party  certain  lots  in  Portland 
for  which  he  was  to  receive  the  sum  of  $200,000.  As  to  this  latter 
the  representation  was  absolutely  false,  and,  as  to  his  other  holdings, 
it  has  been  shown  that  they  were  so  incumbered  that  they  were  worth- 
less. 

It  is  unnecessary  to  follow  out  Keep's  deceptions  and  fraudulent 
representations  to  induce  Mills  to  execute  the  note  and  mortgage  fur- 
ther or  in  detail,  as  there  can  be  no  question  of  his  corrupt  intention 
and  purpose  to  deceive  and  overreach  Mills  and  to  get  from  him  the 
note  and  mortgage  in  question  for  the  purpose  of  negotiation  at  once, 
if  possible.  And  ther^  can  scarcely  be  a  doubt  that  he  so  imposed 
upon  Mills  and  persuaded  him,  with  fraudulent  intent,  to  enter  into 
the  transaction  complained  against.  Keep  had  the  mortgage  recorded, 
and  in  two  days  thereafter  came  to  Portland  and  negotiated  it. 

Keep  confessed  the  allegations  of  the  bill  by  making  no  answer 
thereto,  yet  he  claims  on  the  witness  stand  that  the  note  and  mortgage 
were  given  to  him  so  that  he  could  raise  money  upbn  them  to  further 
his  projects.    He  says: 

"This  mortgage  and  note  that  he  [KUls]  gave  to  me  for  to  raise  money  on 
it  provided  that  I  would  give  him  an  equal  face  value  of  bonds  of  the 
Clear  Lake  Company.*' 

And  further: 

'•They  wanted  the  12  bonds,  $6,000,  as  a  security  for  the  safe  return  of  this 
mortgage,  but  what  time  was  never  mentioned." 

Thus  he  admits  that  the  mortgage  was  to  be  returned,  but  asserts 
that  he  was  to  use  it  for  raising  money.  The  two  positions  are  in- 
consistent, and  upon  the  whole  testimony  it  is  clear  to  my  mind  that 
he  fully  intended  to  defraud  Mills  by  transferring  the  paper  into  the 
hands  of  other  parties.  This  disposes  of  the  first  phase  of  the  con- 
troversy. 

[2,  3]  We  have  now  to  inquire  whether  Mathews  and  Cowlishaw 
are  innocent  purchasers  of  this  paper  for  value.  The  burden  is  cast 
upon  them  to  show  their  good  faith  in  its  acquirement  for  value  and 
without  notice  or  knowledge  of  its  infirmity.  The  Negotiable  Instru- 
ment Act,  which  obtains  in  Oregon  and  in  Washington  alike,  pro- 
vides that: 

"The  title  of  a  person  who  negotiates  an  instrument  is  defective  within  the 
meaning  of  this  act  when  he  obtained  the  instrument,  or  any  signature  there- 
to, by  fraud,  duress,  or  force  and  fear,  or  other  unlawful  means,  or  for  an 
illegal  consideration,  or  when  he  negotiates  it  in  breach  of  faith  or  under 
such  circumstances  as  amount  to  fraud."    Section  5888,  Lord's  Oregon  Laws. 

Further: 

"To  constitute  notice  of  an  infirmity  in  the  instrument  or  defect  in  the 
title  of  the  person  negotiating  the  same,  the  person  to  whom  it  is  negotiated 
must  have  had  actual  knowledge  of  the  infirmity  or  defect,  or  knowledge  of 
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sncb  facts  that  his  action'  In  taking  the  Instrument  amounted  to  bad  faith.*^ 
Section  5889,  Lord's  Oregon  Laws. 

And  again: 

''Every  holder  is  deemed  prima  facie  to  be  a  holder  in  due  course;  but 
when  it  is  shown  that  the  title  of  any  person  who  has  negotiated  the  instru- 
ment was  defective,  the  burden  is  on  the  holder  to  prove  that  he,  or  some 
person  under  whom  he  claims,  acquired  the  title  as  a  holder  in  due  course; 
but  the  last  mentioned  rule  does  not  apply  In  favor  of  a  party  who  became 
bound  on  the  instrument  prior  to  the  acquisition  of  such  defective  title.*' 
Section  5892,  Lord's  Oregon  Laws. 

The  reason  for  the  rule  thus  casting  the  burden  of  proof  upon  the 
party  asserting  good  faith  is  said  to  be  found,  as  announced  by  the 
Supreme  Court  of  Iowa  in  McNight  v.  Parsons,  136  Iowa,  395,  113 
N.  W.  861,  22  L.  R.  A.  (N.  S.)  718,  125  Am.  St.  Rep.  265,  15  Ann. 
Cas.  665,  "in  the  presumption  that  the  holder  of  paper  affected  in  his 
hands  by  fraud  or  illegality  would  be  likely  to  indorse  it  away  with- 
out consideration  to  some  confederate  or  agent,  and  it  is  therefore 
but  just  to  require  one  who  sues  upon  it  to  prove  his  bona  fides." 

The  Negotiable  Instrument  Act  on  this  subject  is  but  declaratory 
of  the  law  as  it  had  come  to  be  settled  prior  to  the  adoption  of  the 
act.  "The  law  is  well  settled"  (quoting  from  Hotchkiss  v.  National 
Banks,  21  Wall.  354,  359  [22  L.  Ed.  645])  "that  a  party  who  takes 
negotiable  paper  before  due  for  a  valuable  consideration,  without 
knowledge  of  any  defect  of  title,  in  good  faith,  can  hold  it  against 
all  the  world.  A  suspicion  that  there  is  a  defect  of  title  in  the  holder,, 
or  a  knowledge  of  circumstances  that  might  excite  such  suspicion  in 
the  mind  of  a  cautious  person,  or  even  grbss  negligence  at  tlie  time, 
will  not  defeat  the  title  of  the  purchaser.  That  result  can  be  pro- 
duced only  by  bad  faith,  which  implies  guilty  knowledge  or  willful 
ignorance,  and  the  burden  of  proof  lies  on  the  assailant  of  the  title." 

Says  the  Supreme  Court  in  another  case  (Murray  v.  Lardner,  2 
Wall.  110,  17L.  Ed.  857): 

•*The  rule  may  perhaps  be  said  to  resolve  itself  into  a  question  of  honesty 
or  dishonesty,  for  guilty  knowledge  and  willful  ignorance  alike  Involve  the  re- 
sult of  bad  faith.  They  are  the  same  in  effect  Where  there  is  no  fraud  there 
can  be  no  question." 

The  Supreme  Court  of  Oregon  has  given  utterance  to  the  same 
doctrine,  as  follows: 

"Fraud  Is  proven  in  such  cases  when  it  is  shown  that  the  purchaser  had 
notice  or  knowledge  of  defects  or  infirmities  in  the  title  to  the  paper  at  the 
time  of  purchase.  Knowledge  may  be  imputed  either  by  dii:ect  proof  or  by 
evidence  of  a  circumstantial  nature,  the  same  as  any  other  fact.  If  a  per- 
son is  grossly  negligent  in  the  exercise  of  common  prudence,  this  is  a  fact 
competent  to  go  to  the  jury  as  evidence  of  bad  faith,  but  the  Jury  must  pasa 
upon  the  question  whether  the  purchaser  has  acted  honestly  or  dishonestly, 
and  not  speculate  as  to  his  probable  diligence  or  negligence.  Belmont  Bank 
V.  Hoge,  35  N.  T.  65.  The  rule  is  thus  established  that  the  usefulness  of  com- 
mercial paper  may  not  be  restricted,  and  yet  the  party  taking  it  is  not  re- 
lieved from  the  just  obligations  of  the  exercise  of  good  faith."  Bowman  v. 
Metzger,  27  Or.  23,  30,  39  Pac.  3,  6,  44  Pac.  1090. 

But  where  the  paper  is  conceived  in  fraud,  and  is  negotiated  in  sub- 
version of  the  primary  agreement  of  the  parties,  without  the  will  or 
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consent  of  the  maker,  the  burden  is  shifted  by  the  statute,  as  well  as 
under  the  adjudications  of  the  courts,  to  the  holder  of  the  paper  to 
show  that  it  came  into  his  hands  in  entire  good  faith  for  value,  and 
without  notice  or  knowledge  of  its  infirmities.  Stewart  v.  Lansing; 
104  U.  S.  505,  26  L.  Ed.  866;  American  Exchange  Nat.  Bank  v. 
Oregon  Pottery  Co.  (C.  C.)  55  Fed.  265,  266. 
In  this  latter  case  Gilbert,  Circuit  Judge,  says: 

'^The  doctrine  seems  well  established  that  where  a  promissory  note  had 
Its  inception  in  fraud  or  duress,  or  is  fraudulently  put  in  circulation,  an  ex- 
ception arises  to  the  general  rule,  and  the  burden  of  proof  falls  upon  a  sub- 
sequent indorsee  to  show  that  he  took  the  note  before  maturity,  and  for 
value,  and  without  notice." 

The  bill  of  complaint  was  filed  in  the  cause  July  27,  1909,  and  a 
restraining  order  was  at  the  same  time  issued  against  defendants  dis- 
posing of  the  note  or  mortgage  in  dispute  during  the  pendency  of 
the  suit.  Cowlishaw  was  not  made  a  party,  but  was  subsequently 
brought  in.  It  is  alleged  in  the  answer,  and  also  affirmed  by  the 
•affidavits  of  Palktt,  Mathews,  and  Cowlishaw,  on  their  application 
to  have  Cowlishaw  made  a  party,  in  effect  that  on  June  2,  1909, 
Keep  applied  to  Mathews  for  a  loan  of  $2,500,  and  offered  the  note 
and  mortgage  in  question  ^s  collateral  security ;  that  thereupon  Math- 
ews agreed  that  he  would  examine  into  the  title  to  the  lots  covered 
by  the  mortgage  and  ascertain  the  value  thereof,  and,  if  approved, 
would  loan  unto  Keep  such  an  amount  as  the  condition  of  the  proper- 
ty would  justify;  that,  having  made  the  examination,  Mathews  agreed 
to  loan  to  Keep  $2,330,  and  did  loan  to  Keep  that  sum,  and  as  evi- 
dentiary thereof  accepted  his  two  notes,  one  for  $2,000,  bearing  date 
June  2,  and  the  other  for  $330,  of  date  June  15,  .1909,  and  that  the 
Mills  note  and  mortgage  were  indorsed  to  him  as  collateral  security 
for  the  payment  of  said  loan.  Then  follows  the  allegation  that  the 
loan  was  made  in  good  faith  and  for  value,  without  notice  of  any 
infirmity  in  Keep's  title  to  the  said  note  and  mortgage.  It  is  further 
averred  that  on  or  about  June  20,  1909,  Mathews  for  value  sold  and 
assigned  to  Cowlishaw  a  one-half  interest  in  said  loan,  and  that 
Cowlishaw  took  and  received  the  same  also  for  value  and  in  good 
faith.  To  determine  whether  Mathews  and  Cowlishaw  came  by  this 
pledge  of  the  Mills  note  and  mortgage  as  collateral  security  bona 
fide  and  for  value  requires  a  critical  examination  of  the  testimony 
of  Keep,  Pallett,  Mathews,  and  Cowlishaw.  Pallett  is  a  broker  in 
business,  and  the  alleged  loan  by  Mathews  and  Cowlishaw  to  Keep 
was  made  through  him.  About  this  there  is  no  question,  and  in  the 
entire  negotiation  Pallett  must  be  treated  as  the  agent  of  Mathews 
and  Cowlishaw,  and  whatever  notice  or  knowledge  he  had  or  pos- 
sessed of  the  true  facts  touching  the  Mills- Keep  transaction  must 
be  attributed  to  them.  The  Mills  note  and  mortgage  were  executed 
May  31,  1909.  Keep  represented  to  Mills  that  he  was  going  to  Port- 
land on  the  day  of  their  execution.  This  he  did  not  do  until  a  day 
or  two  later,  as  Mills  saw  him  in  Seattle  the  next  day.  Mills'  sus- 
picion was. then  aroused,  but  not  to  the  extent  of  directly  question- 
ing Keep's  good  faith.     On  the  same  day  the  note  and  mortgage 
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were  executed  Keep  took  the  mortgs^e  to  the  firm  of  Calhoun,  Denny 
&  Ewing,  and  procured  from  them  an  appraisement  of  the  proxi- 
mate value  of  the  real  property  covered  thereby,  which  was  fixed  at 
$8,000.  He  also  put  into  the  hands  of  this  firm  an  abstract  of  the 
title  to  said  property,  with  directions  to  record  the  mortgage,  and 
to  have  the  abstract  brought  down  so  as  to  include  the  mortgage  and 
all  tax  and  judgment  liens  to  date.  On  Jime  4th  Calhoun,  Denny  & 
Ewing  forwarded  the  abstract  to  Keep  in  Portland,  and  on  the  12th  • 
they  forwarded  the  mortgage  to  Keep,  it  having  been  recorded  in 
the  meantime.    These  facts  appear  well  establishted. 

Keep,  it  seems,  had  spoken  to  Pallett  about  securing  a  loan  from 
or  through  him  before  he  obtained  the  Mills  note  and  mortgage, 
and  further  stated  to  Pallett  that  he  expected  to  get  the  paper  from 
Seattle,  without  specifically  mentioning  the  amount  it  was  to  be  given 
for.  Both  Keep  and  Pallett  declare  such  was  the  case.  On  the  1st 
or  2d  day  of  June  Keep  appeared  at  the  office  of  Pallett,  with  Mills' 
note  for  $6,000,  the  appraisement  of  the  lots  by  Calhoun,  Denny  & 
Ewing,  of  Seattle,  and  their  letter  showing  the  receipt  by  them  from. 
Keep  of  the  abstract  of  title  with  instructions  respecting  it,  and  ap- 
plied for  a  large  loan,  offering  the  Mills  note  and  mortgage  as  se- 
curity. Pallett  would  agree  to  secure  iox  him  $2,000  only  at  the 
time,  and  not  even  this  amount  until  he  made  further  inquiry  as  to 
the  value  of  the  lots.  He  telegraphed  to  one  McDonald,  an  ac- 
quaintance of  long  standing,  at  Seattle,  and  satisfied  himself  in  that 
regard,  and  thereupon  consented  to  make  the  loan  of  $2,000.  The 
loan  was  procured  one-half  from  B.  C.  Mathews,  Jr.,  and  one-half 
from  E.  J.  Cowlishaw.  A  note  was  taken  from  Keep  to  Mathews  for 
the  full  amount,  bearing  date  June  2,  1909,  and  the  Mills  note  and 
mortgage  were  assigned  to  Mathews  by  an  instrument  bearing  date 
the  same  day.  Mathews  is  a  brother-in-law  of  Pallett,  and  both  Pal- 
lett and  Mathews  testify  that  the  money  was  taken  from  the  funds  - 
that  Pallett  then  had  in  his  possession  belonging  to  Mathews.  Math- 
ews did  not  have  money  enough  on  hand  at  the  time  to  make  the 
entire  loan  of  $2,000,  and  consequently  the  amount  was  made  up 
through  Cowlishaw.  Cowlishaw  is  a  broker  and  money  lender  also, 
and  he  and  Pallett  had  had  frequent  business  transactions  together. 
In  advancing  his  part  of  the  loan  Cowlishaw  depended  largely  upon 
the  judgment  of  Pallett  as  to  the  regularity  and  value  of  the  security 
offered,  and  hence  made  little,  if  any,  inquiry  on  his  own  account 
touching  the  matter.  Mathews  gave  no  attention  personally  to  the 
negotiation  of  the  loan  to  Keep,  nor  to  the  regularity  of  the  pledge 
offered  as  security.  Such  is  the  effect  of  the  testimony  of  Cowlishaw 
and  Mathews. 

Referring  to  the  evidence  a  little  more  in  detail,  Pallett  testifies  in 
effect  that  Keep  brought  in  the  Mills  note,  with  a  letter  from  Cal- 
houn, Denny  &  Ewing,  stating  that  it  was  secured  by  a  mortgage  on 
"this  Seattle  property,"  describing  the  lots  and  blocks,  and  wanted  a 
temporary  loan.  Pallett  doubted  his  ability  to  secure  the  money, 
but  Keep  was  very  anxious  for  a  small  amount.  He  wanted  a  large 
sum,  but  was  very  anxious  for  a  small  temporary  loan.    Pallett  fur- 
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ther  relates  that  he  told  Keep  he  would  let  him  know  the  next  day; 
that  Keep  came  in  as  arranged,  when  Pallett  told  him  he  could  let 
him  have  $2,000,  having  in  the  meantime  telegraphed  to  McDonald 
for  information  as  to  the  value  of  the  lots  and  received  a  favorable 
answer.  Pallett  is  not  positive  that  he  gave  Keep  the  money  on  the 
date  the  note  executed  by  Keep  to  Mathews  bears,  which  is  June 
2d,  but  says  it  was  either  that  day  or  the  next.  "Since  this  examina- 
tion came  up,"  he  relates,  "I  have  been  trying  to  find  out  all  the 
evidence  that  I  have  as  to  this  being  a  first  mortgage  on  that  prop- 
erty, and  it  occurs  to  me  like  I  delayed  the  matter  a  short  time,  prob- 
ably a  day  or  two,  until  I  found  out  about  that,  and  it  may  have  gone 
over  a  day  or  two.  The  note  would  have  been  dated  the  day  I  accept- 
ed the  loan  anyway.  *  *  *  At  that  time,  or  within  a  day  or  two 
afterward,  I  loaned  him  two  thousand  dollars."  Further  on  he  says : 
"I  had  a  letter  from  Calhoun,  Denny  &  Ewing  appraising  this  prop- 
erty, and  stating,  according  to  my  best  recollection,  that  Mr.  Keep 
had  given  them  a  mortgage  to  record  against  this  property  to  secure 
this  note;"  and. that  he  "must  have  got  the  abstract  along  about  the 
5th  or  6th  of  the  month."  With  all  this,  Pallett  states  that  he  had 
confidence  in  Keep's  statements  to  him  concerning  matters  of  busi- 
ness, and  relied  in  a  measure  upon  his  representation  touching  the 
security  attending  the  Mills  note,  and  the  fact  that  the  mortgage 
was  a  first  lien  upon  the  property  covered,  saving  some  street  as- 
sessment. The  assignment  of  the  mortgage  bears  date  June  2d.  Pal- 
lett took  from  Keep  an  affidavit  bearing  date  June  3d,  in  which 
Keep  swore  that  he  was  the  sole  owner  of  the  Mills  note  and  mort- 
gage; that  the  note  was  secured  by  the  first  and  only  mortgage  on 
the  property  described;  that  the  lots  were  reasonably  worth  $10,000; 
and  that  the  affidavit  was  made  for  the  purpose  of  obtaining  credit 
by  pledging  the  note  and  mortgage  as  security.  The  abstract  was 
sent  to  Keep  on  June  4th,  so  that  it  is  quite  consistent  with  Pallett's 
testimony  that  the  $2,000  may  have  been  paid  to  Keep  after  the  ab- 
stract had  been  received.  At  least,  it  is  quite  probable  that  it  was 
not  paid  over  until  after  Keep  had  given  the  affidavit  on  the  3d. 
This  as  it  relates  to  the  $2,000  loan.  The  loan  of  $330  was  arranged 
for  on  June  15th,  the  date  which  the  note  bears,  as  a  further  advance 
upon  the  same  pledge  or  security.  Mathews  and  Cowlishaw  each  ad- 
vanced one-half  of  the  amount  through  Pallett. 

As  to  the  good  faith  of  the  transaction  between  Pallett  and  Keep, 
both  say  they  had  had  frequent  business  dealings  with  each  other 
prior  to  this  time,  and  several  specific  negotiations  are  detailed  where- 
by Pallett  has  obtained  loans  for  Keep  on  collateral  security  of  a 
chattel  nature.  These  loans  have  generally  been  paid,  and  perhaps 
one  or  more  is  still  outstanding.  While  Pallett  concedes  tiiat  he  knew 
that  Keep  was  engaged  in  promoting  some  electric  and  irrigation 
scheme  or  schemes,  yet  he  denies  that  he  had  any  intimate  knowledge 
of  their  specific  nature,  or  the  extent  and  scope  of  the  projects  en- 
tered upon.  With  reference  to  any  loan  of  money  that  he  at  any 
time  made  to  Keep,  however,  he  says  he  depended,  not  on  Keep's 
personal  responsibility,  but  wholly  upon  the  value  of  the  collateral 
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he  had  to  offer  as  security.  Thus  is  shown  the  relationship  of  the 
several  parties  interested,  the  manner  in  which  the  loan  of  $2,000 
was  made  to  Keep,  and  later  the  loan  of  $330,  and  the  collateral  ac- 
cepted as  security  for  the  payment  thereof. 

The  vital  question  remains  as  to  the  good  faith  of  the  transaction 
by  which  the  loan  was  consummated  andl  the  Mills  note  and  mortgage 
hypothecated  as  security.  Keep  stoutly  denies  that  the  Mills  note 
and  mortgage  were  procured  in  bad  faith,  or  by  fraud  or  imposition 
upon  the  credulity  of  Mills  and  wife,  and  hence  denies  that  he  dis- 
closed to  Pallett  any  infirmity  whatsoever  in  the  paper  when  offered 
as  security.  Pallett  maintains  with  equal  emphasis  that  he  was  with- 
out any  notice  or  knowledge  whatever  as  to  the  manner  and  purpose 
with  which  the  Mills  note  and  mortgage  were  obtained  by  Keep,  and 
there  is  no  specific  proof  to  the  contrary.  Further,  there  is  no  proof 
in  the  recordi  that  either  Mathews  or  Cowlishaw  was  apprised  in  any 
degree  or  particular  of  any  infirmity  attending  the  paper.  Neverthe- 
less, it  is  sought  to  deduce  the  conclusion  that  the  transaction  was 
attended  with  bad  faith  because  of  the  loose  methods  with  which  Pal- 
lett and  Mathews  and  Cowlishaw  dealt  as  among  themselves.  For 
instance,  it  appears  from  the  testimony  of  Pallett  and  Mathews  that 
while  the  former  had  been  loaning  the  money  and  funds  of  the  latter 
for  many  years,  comprising  thousands  of  dollars,  yet  neither  had  kept 
any  books  of  account  between  them.  This  is  a  thing  to  be  distrusted 
They  seek  to  explain  it  by  reason  of  the  fact  that  Mathews  is  a  broth- 
er-in-law of  Pallett,  and  had  access  to  his  safe,  and  that  the  latter 
was  operating  as  a  broker  in  loaning  the  funds  of  the  former;  but 
this  does  not  afford  a  satisfactory  explanation  of  their  method  of 
mutual  dealing.  It  is  suggested  that  Pallett  was  engaged  in  loaning 
his  own  money  through  Mathews  as  a  figurehead  to  cover  usury. 
This,  however,  is  not  substantiated.  But,  if  it  be  true,  and  the  state- 
ments that  Pallett  and  Mathews  kept  no  books  of  account  between 
them  are  to  be  discredited,  still  it  does  not  prove  that  Pallett  knew  or 
had  good  reason  to  believe  that  the  Mills  note  and  mortgage  were  se- 
cured through  fraud  and  deceit. 

Again,  Cowlishaw  was  unable  to  say  whether  he  paid  his  money 
to  Pallett  in  cash  or  by  check.  This  also  seems  somewhat  incredible, 
considering  that  the  suit  was  instituted  so  shortly  after  the  transac- 
tion was  closed  respecting  the  loan  to  Keep.  But  it  does  not  in  itself 
impute  knowledge  to  Pallett  of  Keep's  imposition  upon  Mills. 

Another  feature  of  the  record  should  be  noticed.  The  bill  of  com- 
plaint alleges,  and  the  affidavits  of  Pallett,  Mathews,  and  Cowlishaw 
depose,  that  Mathews  sold  and  transferred  a  half  interest  in  the  notes 
given  to  him  for  the  money  loaned  to  Keep  on  or  about  the  20th  day 
of  June,  1909,  whereas  the  testimony  of  all  these  persons  shows  thai 
Cowlishaw  advanced  his  moiety  of  the  loans  at  the  time  they  were 
made.  How  the  mistake  was  made  in  the  pleading  and  affidavits,  if 
a  mistake,  is  not  disclosed,  and  remains  unexplained.  Beyond  this, 
the  consideration  stated  in  the  assignment  of  the  mortgage  to  Mathews 
is  but  $1,000.  Why  that  particular  amount  was  so  inserted  is  also 
unexplained.     But,  considering  all  this^  while  it  tends  with  other 
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.doubtful  circumstances  to  impair  the  credibility  of  Pallett,  Mathews, 
and  Cowlish^w,  yet  it  doe's  not  render  them  wholly  unworthy  of  be- 
lief. The  simple  transaction  of  loaning  the  money  to  Keep  and  tak- 
ing the  Mills  note  and  mortgage  as  collateral  is  one  that  might  well 
have  been  consummated  in  the  utmost  good  faith,  and  there  is  the 
testimony  of  Palleft  that  it  was  so  consummated,  corroborated  by 
the  fact  that  he  must  have  had  before  him  at  the  time  the  testimonials  . 
from  Calhouil,  Denny  &  Ewing  showing  the  value  of  the  property 
and  the  existence  in  their  hands  of  an  abstract  of  the  title  of  the  prop- 
erty, and  the  further  circumstance  of  Keep's  making  affidavit  to  the 
value  and  condition  of  the  mortgaged!  property.  Pallett  further  tes- 
tifies that  the  loan  was  one  presently  made,  and  that  the  pledge  of 
the  Mills  note  and  mortgage  wds  not  given  for  a  previous  debt,  in 
which  he  is  supported  by  Mathews  and  Cowlishaw,  and  I  am  unable 
to  say  that  these  men  stre  so  wholly  unworthy  of  belief  that  I  should 
discard  their  testimony  and  find  inferentially  to  the  contrary. 

I  am  constrained  to  the  conclusion  that  the  defense  that  the  Mills 
not^  and  mortgage  were  taken  as  a  pledge  and  security  for  the  loans 
to  Keep  in  good  faith  and  for  value  has  been  substantiated  by  the  pre- 
ponderance of  the  evidence. 

The  complaint  will  therefore  be  dismissed  as  to  all  the  defendants 
except  Keep.  As  to  him  the  complainants  are  entitled  to  a  decree  for 
the  full  amount  they  will  have  to  pay  to  redeem  their  note  and  mort- 
gage,   

In  re  INTERSTATE  PAVING  CO. 

In  re  SMITH. 

(District  Court,  N.  D.  New  York.     June  24,  1912.) 

L  Mui^ioiPAL  Corporations  (|  353*) — ^Public  Ikprovembnt  Contbaots — ^As- 
signments— Filing — ^Necessity. 

Under  New  York  Lien  Law  (Laws  1897,  c.  418)  {  15,  as  amended  by 
Laws  1907,  c.  360,  effective  May  23,  1907,  which  requires  assignments 
of  contracts  for  the  improvement  of  real  property  to  be  filed  with  the 
county  clerk,  and  under  Act  July  22,,  1907  (Laws  N.  Y.  1907,  c.  692),  cre- 
ating a  new  section  of  the  lien  law  (section  15a),  which  requires  assign- 
ments of  contracts  for  public  improvements  to  be  filed  with  the  head  of 
the  department  having  charge  of  the  improvement,  filing  of  assignments 
of  the  latter  class  with  county  clerks  is  not  required. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
885;  Dec.  Dig.  {  353.*] 

2.  Bankbuptct  (§  151*) — ^Trustee— Title  to  Property. 

A  trustee  in  bankruptcy  takes  the  property  of  the  bankirupt,  not  as  an 
innocent  purchaser,  but  as  the  debtor  had  it  at  the  time  of  the  petition 
subject  to  all  valid  claims,  liens,  and  equities. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  193;  Dec. 
Dig.  §  151.*] 

8.  Municipal  Corporations  (§  353*) — Public  Iicprovement  Contracts— As- 
signment— Failure  to  File — Effect. 

Failure  to  file  an  assignment  of  a  municipal  improvement  contract 
as  required  by  New  York  Lien  Law  (Laws  1907,  c.  692)  {  15a,  does  not 

•For  other  c«mi  see  iMne  toplo  A  S  mumbib  ta  Doc.  4  Am.  Digs.  1907  to  date,  ft  Bep'r  IndazM 
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defeat  the  assignee's  right  to  the  proceads  of  warrants  issued  under  the 
contract  as  against  the  contractor's  general  creditors ;  the  statute  being 
for  the  benefit  of  the  city  and  creditors  having  lienable  claims. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
885;   Dec.  Dig.  |  353.*] 

In  the  matter  of  Interstate  Paving  Company,  bankrupt  .On  peti- 
.  tion  by  Alfred  G.  Smith  to  review  an  order  refusing  to  direct  the 
trustee  to  indorse  over  to  petitioner  certain  municipal  warrants.  Re- 
versed. 

See,  also,  171  Fed.  604. 

Frederick  M.  Calder,  of  Utica,  N.  Y.,  for  petitioner. 

Martin  &  Jones,  of  Utica,  N.  Y.,  for  trustee. 

RAY,  District  Judge.  On  or  about  November  19,  1906,  the  Inter- 
state Paving  Company,  now  bankrupt,  entered- into  two  contracts  with 
the  city  of  Niagara  Palls  for  the  paving  of  Fifth  street,  in  said  city, 
and  February  9,  1906,  another  contract  was  entered  into  between  the 
same  parties  for  the  paving  of  Niagara  street,  in  said  city,  and  on  the 
25th  day  of  February,  19(fe,  the  same  parties  entered  into  a  contract 
for  the  paving  of  Eleventh  street,  in  said  city.  The  Interstate  Pav- 
ing Company  completed  the  performance  of  said  contracts  according 
to  the  terms  thereof  on  or  before  August  1,  1908,  except  that  the  pe- 
titioner, after  the  assignment  hereinafter  mentioned,  performed  cer- 
tain work  on  one  of  the  streets  for  which  he  was  paid  $158.74  in  com- 
pletion of  such  contract.  Certain  final  payments  thereon  were  de- 
ferred according  to  the  terms  of  such  contracts  for  reason's  not  nec- 
essary to  state.  During  the  performance  of  such  contracts  one  Irvin 
A.  Williams  advanced  large  sums  of  money  to  said  Interstate  Paving 
Compatiy,  and  also  indorsed  the  notes  of  said  company  to  a  large 
amount,  and,  same  not  having  been  paid,  said  Williams  was  duly 
charged  with  and  became  liable  for  their  payment.  The  liability  of 
the  said  Paving  Company  to  said  Williams  on  account  of  advance- 
ments and  such  indorsements  prior  to  October  12,  1907,  was  the  sum 
of  $113,819.99,  exclusive  of  interest..  Thereafter  said  Williams  con- 
tinued to  indorse  notes  for  said  Paving  Company  on  which  he  was 
charged  and  made  liable  and  to  make  advancements  to  it  amounting, 
exclusive  of  interest,  to  the  sum  of  $118,189.67,  total  $232,009.66,  all 
before  the  bankruptcy.  On  the  27th  day  of  May,  1909,  said  Interstate 
Paving  Company  was  duly  adjudicated  a  bankrupt,  and  June  15,  1909, 
John  H.  Grant  was  duly  appointed  trustee  of  the  estate  and  qualified 
as  such. 

On  said  12th  day  of  October,  1907,  said  Interstate  Paving  Company 
made,  executed,  acknowledged,  and  delivered  to  said  Williams  four 
separate  assignments  of  the  moneys  earned,  due,  and  to  become  due 
to  it  on  the  said  contracts  for  paving,  respectively.  These  assignments 
are  absolute  in  form,  and  clearly  refer  to  the  contracts.  One  assign- 
ment relating  to  one  of  the  Fifth  street  contracts  purports  to  assign  $4,- 
700  as  (iue,  owing,  and  to  become  due  thereon,  and  the  other  relating 
to  Fifth  street  purports  to  assign  $14,000  as  due,  owing,  and  to  become 

•For  other  cases  see  same  topic  A  fi  NmiBBB  in  Dec.  ft  Am.  Digs.  1907  to  date*  ft  Rep'r  Zadexea 
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due  thereon,  and  the  assignment  relating  to  the  Eleventh  street  con- 
tract purports  to  assign  ^48,000  as  due,  owing,  and  to  become  due 
thereon,  and  the  assignment  relating  to  the  Niagara  street  contract 
purports  to  assign  the  sum  of  $70,000  as  due,  owing,  and  to  grow 
due  thereon;  ,in  all  $136,700.  These  assignments  were  filed  by  said 
Williams  in  the  office  of  the  city  clerk  of  the  said  city  of  Niagara 
Falls,  N.  Y.,  on  the  19th  day  of  October,  1907.  On  or  about  the  30th 
day  of  January,  1909,  said  Irvin  A.  Williams,  such  assignee  named 
in  such  assignments,  for  value  received  duly  sold,  assigned,  granted,  , 
and  conveyed  to  said  Alfred  G.  Smith,  the  petitioner  here,  his  exec- 
utors, administrators,  and  assigns,  all  moneys  due  and  pajrable  or  to 
become  due  and  payable  to  said  Williams  by  virtue  of  such  contracts 
and  the  assignments  of  the  moneys  due  and  payable,  or  to  become  due 
and  payable  thereon  as  hereinbefore  stated.  This  assignment  duly 
executed  was  filed  in  the  office  of  the  city  clerk  of  the  city  of  Niagara. 
Falls,  N.  Y.,  on  the  6th  day  of  December,  1909.  The  final  sums  or 
payments  retained  on  such  contracts  became  due  and  payable  about 
August  1,  1909.  The  balance  on  the  Niagara  street  contract  was  $2,- 
486.72,  the  balance  on  the  Eleventh  street  contract  was  $1,979.08,  and 
the  balance  on  one  of  the  Fifth  street  contracts  was  $722.32,  and  on 
the  other  $218.37;  in  all  $5,404.49.  August  25,  1909,  the  following 
warrant  was  drawn  on  the  city  treasurer  of  the  city  of  Niagara  Falls, 
and  duly  signed  and  delivered  to  the  petitioner  who  now  has  same, 
viz. : 

**Local  Assessment  Fund,  No.  68. 

••|218.37.  The   City   Treasurer  No.  625. 

of  the  City  of  Niagara  Falls,  N.  Y. 

'*Pay  to  the  order  of  Interstate  Paving  Company  two  hundred  eighteen 

37/ dollars  out  of  local  assessment  fund  No.  68,  being  for  retained  % 

on  paving  contract  No.  68.  A.  O.  Douglass,  Mayor. 

"Dated  Niagara  Falls,  Aug.  25,  1909. 

"Thos.  H.  Hogan,  City  Clerk," 

The  same  day  another  like  the  above,  except  it  was  for  $722.32  and 
refers  to  another  of  the  contracts,  was  drawn  and  delivered.  October 
13,  1909,  a  warrant  for  the  sum  of  $1,979.08,  the  same  in  all  other  re- 
spects as  the  one  quoted  except  as  it  referred  to  another  contract,  was 
drawn  and  delivered,  and  December  29,  1909,  another  warrant  thfe 
same  in  all  respects,  except  as  it  referred  to  another  of  the  contracts 
and  was  for  $2,486.72,  was  drawn  and  delivered,  all  to  the  petitioner 
herein.  These  are  the  warrants  in  question.  After  the  adjudication 
in  bankruptcy  and  the  appointment  of  the  trustee,  said  Irvin  A.  Wil- 
liams duly  filed  a  proof  of  his  claims  in  the  bankruptcy  court  for  the 
amounts  stated,  $113,819.99  and  $118,189.67,  exclusive  of  interest, 
and  in  same  gave  and  allowed  a  credit  of  $5,766.16,  consisting  of  the 
amounts  due  on  and  under  the  said  warrants  $5,404.49  and  certain 
additional  items,  making  $5,766.16  in  all.  It  is  conceded  that  in  such 
proof  of  claim  it  ''does  not  appear  that  such  claims  [of  Williams] 
were  for  materials  furnished  or  services  rendered  the  Interstate  Pav- 
ing Company  in  the  prosecution  of  the  paving  contracts  in  the  city  of 
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Niagara  Falls,  described  in  the  petition  herein/'  A  large  number  of 
claims  have  been  proved  and  filed  against  the  bankrupt,  some  of 
which  are  for  goods  purchased  and  work  performed  while  the  Inter- 
state Paving  Company  was  engaged  in  performing  the  contracts,  but 
no  liens  were  filed  nor  judgments  obtained. 

[1]  The  contention  of  the  trustee  in  bankruptcy  is  that  such  assign- 
ments were  not  filed  with  the  proper  officer  as  provided  by  the  stat- 
utes in  such  cases  made  and  provided,  and  that  for  this  reason  they 
were  and  are  inoperative  to  carry  title  to  the  moneys  due  on  such 
contracts  and  to  such  warrants  to  Williams  and  Smith  his  assignee  as 
against  the  trustee  in  bankruptcy  and  the  general  creditors  of  the  In- 
terstate Paving  Company,  and  that  the  title  thereto  is  in  the  trustee 
in  bankruptcy,  while  the  contention  of  the  petitioner,  Mr.  Smith,  is 
that  the  assignments  were  properly  filed,  or  if  not,  were  so  filed  as  to 
give  notice,  and  that  there  was  a  substantial  compliance  with  the  stat- 
utes, and  that,  in  any  event,  the  purpose  and  object  of  the  filing  re- 
quired by  the  statute  is  to  protect  lienors  and  subcontractors,  and  that, 
in  the  absence  of  lienors  and  subcontractors  having  any  claim,  itis 
immaterial  whether  such  assignments  were  filed  or  not.  It  is  also 
contended  by  the  petitioner  that  in  the  absence  of  fraud,  of  which 
there  is  no  pretence  here,  the  trustee  takes  only  the  interest  of  the 
bankrupt  in  the  property,  takes  it  in  the  same  plight  and  condition  it 
was  when  bankruptcy  intervened,  and  subject  to  all  the  equities  im- 
pressed upon  it  in  the  hands  of  the  bankrupt  or  prior  to  the  bank- 
ruptcy. The  petitioner  contends  that  as  against  the  general  creditors 
of  the  bankrupt  corporation.  Interstate  Paving  Company,  the  title 
of  Williams  was  good,  and  consequently  that  of  his  assignee,  this  peti- 
tioner, is  good. 

Chapter  418  of  the  Laws  of  N.  Y.  1897,  "An  act  in  relation  to 
liens,  constituting  chapter  49  of  the  General  Laws,"  and  known  as 
the  "Lien  Law,"  relates  to  "mechanic's  liens"  and  provides  in  section 
2  that  the  term  "public  improvement,"  when  so  used,  means  "an  im- 
provement upon  any  real  property  belonging  to  the  state  or  municipal 
corporation."  Section  5  provides  for  a  lien  on  the  agreed  price  of 
the  work,  etc.,  to  be  done  by  the  contractor.  Section  12  provides  for 
the  filing  of  such  lien.  Section  14  provides  for  the  assignment  of 
such  lien,  and  section  17  for  the  duration  of  such  lien,  and  section 
20  for  the  discharge  by  lapse  of  time. 

Section  15  provides  as  follows: 

"Assignments  of  contracts  and  orders  to  be  filed.  No  assignment  of  a  con- 
tract for  the  performance  of  la,bor  or  the  furnishing  of  materials  for  the  Im- 
provement of  real  property  or  of  the  money  or  any  part  thereof  due  or  to  be- 
come due  therefor,  nor  afi  order  drawn  by  a  contractor  or  subcontractor  upon 
the  owner  of  such  real  property  for  the  payment  of  such  money  shall  be  vaUd, 
until  the  contract  or  a  statement  containing  the  substance  thereof  and  such 
assignment  or  a  copy  of  each  or  a  copy  of  such  order,  be  filed  in  the  office  of 
the  county  clerk  of  the  county  wherein  the  real  property  improved  or  to  be 
improved  Is  situated,  and  such  contract,  assignment  or  order  shall  have  ef- 
fect and  be  enforceable  from  the  time  of  such  filing.  Such  clerk  shall  enter 
the  facts  relating  to  such  assignment  or  order  in  the  'lien  docket'' or  In  an- 
other book  provided  by  him  for  such  purpose." 
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By  chapter  360,  Laws  of  N.  Y.  1907,  which  became  a  law  May  23, 
1907,  this  section  (section  15)  was  amended  so  as  to  read  as  follows: 

''Assignments  of  contracts  and  orders  to  be  filed.  No  assignment  of  a  con- 
tract for  the  performance  of  labor  or  the  furnishing  of  materials  for  the  im- 
provement of  real  property  or  of  the  money  or  any  part  thereof  due  or  to  be- 
come due  therefor,  nor  an  order  drawn  by  a  contractor  or  subcontractor  upon 
the  owner  of  such  real  property  for  the  payment  of  such  money  shall  be  valid, 
until  the  contract  or  a  statement  containing  the  substance  thereof  and  such 
assignment  or  a  copy  of  each  or  a  copy  of  such  order,  be  filed  in  the  office  of 
the  county  clerk  of  the  county  wherein  the  real  property  improved  or  to  be 
improved  is  situated,  and  in  case  of  a  contract  with  a  municipal  corporation, 
'  also  with  the  comptroller  or  chief  fiscal  officer  thereof,  and  such  contract,  as- 
signment or  order  shall  have  effect  and  be  enforceable  from  the  time  of  such 
filing.  Such  clerk  shall  enter  the  facts  relating  to  such  assignment  or  order 
in  the  'lien  docket'  or  in  another  book  provided  by  him  for  such  purpose." 

I  doubt  whether  the  original  or  amended  section  (15)  had  any  ap- 
plication whatever  to  the  assignment  of  contracts  for  public  improve- 
ments on  the  streets  in  a  city. 

In  Brace  v.  City  of  Gloversville,  167  N.  Y.  452,  60  N.  E.  779. 
the  Court  of  Appeals  held  differently,  however,  while  it  affirmed  the 
judgment  of  the  court  below.  But  that  case  was  one  for  the  erection 
of  a  building  on  lands  owned  by  the  city. 

It  is  evident  that  the  Legislature  had  doubt,  for  after  the  enact- 
ment of  the  amendatory  section  of  May  23,  1907,  and  on  the  22d 
day  of  July,  1907,  it  enacted  the  following  (Laws  of  1907,  c.  692) : 

"Section  1.  Chapter  four  hundred  and  eighteen  of  the  laws  of  eighteen 
hundred  and  ninety-seven,  entitle  *An  act  in  relation  to  Hens,  constituting 
chapter  forty-nine  of  the  general  laws,'  is  hereby  amended  by  inserting 
therein,  after  section  fifteen,  a  new  section  to  be  section  fifteen-a  thereof,  to 
read  as  follows:  §  15-a.  Assignment  of  contracts  and  orders  for  public 
Improvements  to  be  ffied.  No  assignment  of  a  contract  for  the  performance 
of  labor  or  the  furnishing  of  materials  for  a  public  improvement,  or  of  the 
money,  or  any  part  thereof,  due,  or  to  become  due,  therefor,  nor  an  order 
drawn  by  the  contractor  or  subcontractor  upon  the  municipal  corporation, 
or  the  head  of  the  department  or  bureau  having  charge  of  the  construction 
of  such  public  improvement,  or  the  financial  officer  of  the  municipal  corpora- 
tion, or  other  officer  or  person  charged  with  the  custody  and  disbursement 
of  the  corporate  funds  applicable  to  the  contract  for  such  public  improve- 
ment, shall  be  vaUd  until  such  assignment  or  order,  or  a  copy  thereof,  be 
filed  with  the  head  of  the  department  or  bureau  having  charge  of  such  con- 
struction, and  with  the  financial  officer  of  the  municipal  corporation  or  other 
officer  or  person  charged  with  the  custody  and  disbursement  of  the  corporate 
funds  applicable  to  the  contract  for  such  public  improvement,  and  such  as- 
signment or  order  shall  have  effect  and  be  enforceable  from  the  time  of  such 
fiUng.  The  financial  officer  of  the  municipal  corporation,  or  other  officer  or 
person  wit^  whom  the  assignment  or  order,  or  copy  thereof,  is  ffied,  shall 
enter  the  facts  relating  to  the  same  in  the  lien  book  or  other  book  provided 
for  such  purpose." 

This  new  section  amendatory  of  the  act  itself,  and  not  of  section 
15,  was  in  force  when  the  Interstate  Paving  Company  made  the  as- 
signments to  Williams  of  the  moneys,  etc.,  due  and  to  grow  due  on 
the  paving  contracts  referred  to.  To  make  such  assignments  good 
as  against  payments  by  the  city  to  the  Interstate  Paving  Company  on 
such  contracts,  or  either  of  them,  or  to  assignees  of  the  money  due, 
etc.,  thereoa  who  should  have  recorded  their  assignments  in  the  man- 
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ner  specified  and  with  the  officers  specified,  or  as  against  any  one 
entitled  to  file  a  lien  and  who  had  actually  filed  a  lien  according  to 
the  terms  of  the  act  with  the  proper  ofiicials,  or  who  should  do  so 
within  the  time  limited  by  the  act,  it  was  necessary  for  Williams  to 
file  his  assignments  or  a  copy  thereof  with  the  head  of  the  depart- 
ment or  bureau  having  charge  of  the  paving  of  the  streets  in  the 
city  of  Niagara  Falls,  and  also  with  the  financial  officer  of  said  city, 
or  such  other  person  as  was  charged  with  the  custody  and  disburse- 
ment of  the  corporate  funds  applicable  to  the  contract  for  such  pub- 
lic improvement;  that  is,  the  payment  of  such  contracts.  It  is  evi- 
dent that  it  was  the  purpose  to  give  notice  of  such  assignment  to 
the  department  having  the  work  in  charge  and  to  the  officer  disburs- 
ing the  money  applicable  and  to  be  applied  to  the  payment  therefor. 
If  so  filed,  the  money  could  and  would  be  paid  to  the  true  owner  of 
such  moneys.  If  not  filed,  payment  to  the  contractor  would  be  good 
so  far  as  the  city  was  concerned  and  protect  it.  The  act  relates  to 
liens,  and  was  not  intended  to  make  null  and  void  and  of  no  force 
or  effect  such  assignments  as  between  the  parties  thereto,  or  the  con- 
tractor and  the  city,  in  case  such  assignments  were  not  recorded,  or 
in  case  the  city  had  actual  notice  thereof  and  the  rights  of  other 
parties  could  not  be  affected  by  the  nonfiling.  The  act  was  intended 
to  protect  the  city  municipality  owing  the  money  and  making  the 
payments  and  its  officers,  and  all  persons  who  should  have  the  right 
to  file  liens  and  who  should  file  them  within  the  time  limited  by  the 
act,  and  all  assignees  of  the  money  due  or  to  grow  due  who  should 
duly  file  their  assignments. 

Section  15,  above  quoted,  as  amended  May  23,  1907,  in  terms  ap- 
plies to  assignmeiits  of  contracts  for  the  performance  of  labor  or 
the  furnishing  of  materials  for  the  improvement  of  real  property,  or 
of  the  money  or  any  part  thereof  due  or  to  become  due  therefor,  and 
orders  drawn  by  a  contractor  or  subcontractor  upon  the  owner  of 
such  real  property  for  the  payment  of  such  money  and  evidently 
relates  to  improvements  on  real  estate  as  such  whether  owned  by 
private  parties,  individuals,  and  corporations  or  municipalities.  In 
such  cases  there  is  reason  for  requiring  the  assignment  to  be  filed 
in  the  county  clerk's  office  like  a  deed  or  mortgage,  as  it,  in  a  way, 
becomes  a  lien  on  the  real  estate,  and  affects  the  title,  and  here  is 
the  place  to  look  for  liens  on  land.  But  in  the  case  of  mere  public 
improvements,  such  as  the  paving  of  public  streets,  where  the  title 
to  real  estate  is  not  affected,  where  the  street  may  or  may  not  be 
owned  by  the  municipality,  but  where  in  either  event  the  payment  or 
nonpayment  of  the  amount  due  for  the  improvement  can  in  no  way 
affect  the  street  or  the  title  thereto,  or  the  rights  of  the  municipality 
or  public  therein  and  thereto,  there  is  no  reason  for  filing  the  as- 
signment in  the  office  of  the  county  clerk.  In  the  Brace  Case  the 
contract  was  for  the  erection  of  a  schoolhouse  on  land  owned  by  the 
city.  Having  all  this  in  mind,  the  Legislature  added  a  new  section 
to  the  Lien  Law,  viz.,  section  15a,  which  follows  section  15,  and  re- 
lates to  the  "assignment  of  contracts  and  orders  for  public  improve- 
ments," such  as  paving  streets  and  cured  the  defect  in  the  statute,  if 
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there  was  one,  but,  in  any  event,  it  so  modifies  and  limits  section  15 
that  it  has  no  application  to  the  assignment  of  contracts  and  orders 
for  public  improvements,  such  as  contracts  for  paving  streets  in  a 
city  or  mimicipality  or  the  money  due  or  to  become  due  thereon. 
This  distinction  was  plainly  pointed  out  by  the  Appellate  EHvision  in 
the  Brace  Case,  and  is  referred  to  by  the  Court  of  Appeals.  In  view 
of  that  case,  it  is  evident  that  the  Legislature  intended  to  dispense 
with  the  filing  of  assignments  and  orders  for  public  improvements, 
such  as  improvements  on  streets,  in  the  office  of  the  county  clerk.  As 
to  such  contracts  the  act  of  July  22d  is  inconsistent  with  the  act  of 
May  23d,  and  the  section  to  which  that  was  an  amendment.  As  to 
such  contracts  and  assignments  as  are  involved  here,  the  act  of  July 
22d  covers  the  whole  subject,  and  takes  the  place  of  section  15 
quoted.  Otherwise  it  is  misleading.  The  act  of  May  23,  1907,  said, 
"And  in  case  of  a  contract  with  a  municipal  corporation  also  with 
the  comptroller  or  chief  fiscal  officer  thereof,"  while  the  new  section 
ISa  (Act  July  22d)  says  nothing  as  to  filing  in  the  office  of  the  county 
clerk,  but  says: 

"Be  filed  with  the  head  of  the  department  or  httrean  having  charge  of  sneh 
construction  and  with  the  flhancial  officer  of  the  municipal  corporation  or 
other  officer  or  person  charged  with  the  custody  and  disbursement  of  the 
corporate  funds  applicable  to  the  contract  for  such  public  improvement,"  etc. 

I  conclude,  therefore,  that  in  no  event  was  it  necessary  to  file  these 
assignments  in  the  office  of  the  county  clerk  of  the  county. 

[2,3]  If  this  provision  of  the  Lien  Law  makes  such  an  assign- 
ment void  or  invalid  if  not  filed  as  the  act  directs,  as  between  the 
contractor  doing  the  work  and  the  municipality,  having  actual  no- 
tice thereof,  then  we  must  inquire  whether  it  was  properly  filed. 
If  the  nonfiling  as  directed  makes  the  assignment  void  or  invalid  as 
to  a  trustee  in  bankruptcy  of  the  contractor  representing  general 
creditors,  then  we  must  inquire  whether  these  assignments  were  prop- 
erly filed.  In  this  case  the  Interstate  Paving  Company  was  adjudicat- 
ed a  bankrupt  on  the  27th  day  of  May,  1909.  The  contracts  were 
completed  August  1,  1908.  There  is  no  evidence  the  work  was  not 
accepted  at  that  time.  ^ 

Section  12,  of  the  Lien  Law  referred  to,  as  amended  (chapter  37, 
Laws  of  1902),  provides : 

''Notice  of  lien  on  account  of  public  improvements.  At  any  time  before 
the  construction  of  a  public  improvement  is  completed  and  accepted  by  the 
state  or  by  the  municipal  corporation,  and  within  thirty  days  after  such 
completion  and  acceptance,  a  person  performing  work  for  or  furnishing  ma- 
terials to  a  contractor,  his  subcontractor,  assignee  or  legal  representative, 
may  file  a  notice  of  lien  with  the  head  of  the  department  or  bureau  having 
charge  of  such  construction  and  with  the  comptroller  of  the  state  or  with 
the  financial  officer  of  the  municipal  corporation,  or  other  officer  or  person 
charged  with  the  custody  and  disbursements  of  the  state  or  corporate  funds 
applicable  to  the  contract  under  which  the  claim  is  made." 

As  no  liens  were  filed  by  any  creditor  of  the  Interstate  Paving 
Company  within  three  months  before  or  after  the  completion  and 
acceptance,  the  right  to  such  lien,  if  any  such  right  existed,  ended 
in  November,  1908,  or  about  five  months  prior  to  the  bankruptcy. 
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The  bankruptcy  in  no  way  interfered  with  the  fiKng  of  liens.  No 
creditor  stands  in  the  shoes  of  a  lienor,  and  the  trustee  does  not 
occupy  any  such  position.  Were  these  assignments  good  and  ef- 
fectual to  pass  the  title  to  the  moneys  due  on  such  contracts,  or  to 
become  due  and  payable  thereon,  to  Williams,  in  the  absence  of  any 
filing  whatever,  and  in  the  absence  of  any  lien  thereon? 

It  is  now  settled  that  a  trustee  in  bankruptcy  "takes  the  property 
of  the  bankrupt,  not  as  an  innocent  purchaser,  but  as  the  debtor  had 
it  at  the  time  of  the  petition  subject  to  all  valid  claims,  liens  and  equi- 
ties." Zartmah  v.  First  National  Bank,  216  U.  S.  134, 138, 30  Sup.  Ct. 
368,  54  L.  Ed.  418,  affirming  189  N.  Y.  533,  82  N.  E.  1126,  and  citing 
Thompson  v.  Fairbanks,  196  U.  S.  516,  25  Sup.  Ct.  306,  49  L.  Ed. 
577,  and  referring  to  the  cases  there  cited;  and  "a  trustee  in  bank- 
ruptcy does  not  stand  like  an  attaching  creditor;  he  gets  no  lien  by 
the  mere  fact  of  his  appointment."  Sexton,  as  Trustee  of  Kessler  & 
Co.  V.  Kessler  &  Co.,  Limited,  and  Frank  Youatt,  225  U.  S.  90,  32 
Sup.  Ct.  657,  56  L.  Ed. ,  decided  by  the  Supreme  Court  of  the  Unit- 
ed States,  May  27, 1912,  not  yet  officially  reported.  If,  therefore,  filing 
of  the  assignments  was  not  necessary  to  carry  title  to  the  money  to 
Williams  thereunder  as  between  the  contractor  Williams,  and  the 
city,  in  the  absence  of  equities  or  liens  in  favor  of  other  parties,  the 
rights  of  Williams  and  his  assignee,  this  petitioner,  are  superior  to 
those  of  the  trustee,  and  the  order  of  the  referee  should  be  reversed. 
Where  a  general  assignment  is  made  for  the  benefit  of  creditors,  the 
assignee  takes  his  title  subject  to  the  rights  of  creditors  entitled  to 
file  liens,  and  who  do  so  within  the  time  limited  for  the  purpose  by 
the  statute,  even  if  filed  after  the  assignment  is  executed  and  record- 
ed. John  P.  Kane  Co.  V.  Kinney,  174  N.  Y.  69,  66  N.  E.  619,  re- 
versing  68  App.  Div.  163,  74  N.  Y.  Supp.  260,  and  overruling  Arm- 
strong V.  Bordens,  etc.,  65  App.  Div.  503,  72  N.  Y.  Supp.  1014.  A 
trustee  in  bankrutcy  would  take  his  title  subject  to  the  same  right, 
and  this  petitioner  held  under  his  assignment  subject  to  the  same 
right,  but  the  time  to  file  liens  expired  long  before  the  bankruptcy, 
and  there  is  no  lien  in  existence. 

The  question,  ^en,  is  whether  the  nonfiling  of  the  assignments 
(assuming  there  was  no  compliance  with  the  statute  in  that  regard) 
makes  the  assignments  inoperative  to  create  a  right  to  these  warrants 
and  the  moneys  to  be  paid  on  same  in  the  petitioner  superior  to  that 
of  the  trustee  in  bankruptcy.  It  will  be  noticed  that  these  warrants 
were  signed  by  the  city  clerk,  with  whom  the  assignments  were  filed, 
and  that  they  were  delivered  to  the  assignee,  Smith.  There  is  no 
question  that  the  city  and  its  officers  knew  of  the  assignments  and 
of  the  rights  of  Smith,  if  any. 

In  Van  Kannel  Revolving  Door  Co.  v.  Astor  et.al.,  119  App.  Div. 
214,  104  N.  Y.  Supp.  653,  the  court  gives  construction  to  section 
15,  and  says: 

"But,  when  we  concede  that  there  was  an  equitable  assignment  'of  the 
money  or  any  part  thereof  due  or  to  become  due  therefor,'  we  bring  the  ease 
within  the  letter  and  spirit  of  the  section  of  the  statute  above  quoted,  and 
which  was  intended  to  protect  the  rights  of  subcontractors  and  materialmen 
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In  tlie  funds  in  the  hands  of  the  owner  or  contractor  at  the  time  of  filing 
the  lien,  unless  record  notice  of  the  existence  of  such  assignment  vas  given. 
*  *  *  It  constituted  merely  an  equitable  assignment  of  a  fund  for  the 
payment  of  subcontractors  when  their  work  should  be  completed  under 
Grissler  &  Sons'  contract,  and  such  an  assignment  is  required  to  be  filed  in 
the  manner  pointed  out  by  the  statute  before  it  can  become  operative  as 
against  subsequent  liens.  *  *  *  These  cases  have  dealt  with  a  variety 
of  facts,  but  they  have  all  recognized  the  effect  of  section  15  of  the  Lien  Law, 
as  requiring  equitable  assignments  to  be  filed  in  order  to  become  effective 
as  against  subsequent  liens." 

The  headnote  reads: 

.  "Section  15  of  the  Lien  Law,  providing  that  an  order  drawn  by  a  con- 
tractor or  subcontractor  for  the  payment  of  money  shall  not  be  valid  as 
against  subsequent  liens  unless  filed  in  the  office  of  the  county  clerk,  applies 
to  equitable  assignments  which  must  be  filed  in  order  to  become  operative 
against  subsequent  lienors." 

In  Armstrong  v.  Chisolm,  99  App.  Div.  465,  469,  470,  91  N.  Y. 
Supp.  299,  the  court  says,  speaking  of  the  necessity  of  filing  as  re- 
quired by  section  15  of  the  Lien  Law: 

"Prior  to  the  general  assignment,  the  payee^  of  the  orders  had  acquired 
Inchoate  rights,  at  least,  which  neither  the  contractor  nor  his  assignee  could 
prevent  his  completing  and  perfecting  by  filing  the  orders,  as  required  by 
section  15  of  the  Lien  Law,  even  if  compliance  therewith  were  necessary  as 
against  the  owner  or  his  general  contractor.  If  the  assignments  were  not 
valid  even  as  against  the  general  assignee  of  the  contractor  until  filed,  which 
is  by  no  means  certain  and  it  is  unnecessary  to  decide,  still  the  .assignee  took 
title  subject  to  the  right  of  the  payee  to  file  the  assignment  and  perfect  his 
right  to  the  fund." 

In  Tolkow  V.  Metropolitan  Life  Ins.  Co.,  73  Misc.  Rep.  393,  133 
N.  Y.  Supp.  367,  a  contractor  gave  an  order  to  a  subcontractor  upon 
a  corporation  furnishing  a  building  loan  to  the  contractor  which  di- 
rected payment  to  the  subcontractor  of  money  to  come  due  under 
the  building  loan  agreement.  The  order  was  accepted.  Held,  that 
section  15  of  the  Lien  Law,  requiring  the  filing  of  assignments,  was 
applicable,  and  that  the  failure  to  file  the  order  was  available  to  the 
corporation  as  a  defense  in  an  action  based  on  the  assignment,  pro- 
vided it  had  pleaded  the  existence  of  liens  prior  to  the  assignment. 

In  Harvey  v.  Brewer,  178  N.  Y.  5,  70  N.  E.  73,  the  court  said  of 
section  15: 

'That  section  indicates  that  the  Legislature  was  of  the  opinion  that  the 
protection  of  the  laborers  and  materialmen  made  it  necessary  that  notice  of 
an  assignment  of  the  contract  or  the  moneys  due  thereunder  or  some  part 
thereof,  or  an  order  drawn  by  a  contractor  upon  the  owner,  ought  to  be 
given  to  those  interested,**  etc 

All  this  indicates  clearly  the  opinion  of  the  courts  that  this  is  a 
remedial  statute,  and  enacted  in  and  as  a  part  of  the  Lien  Law  for 
the  protection  of  laborers  and  materialmen  by  giving  notice  by  the 
filing  of  assignments  of  the  fund,  or  orders  on  the  fund,  etc.  It 
was  not  designed  as  a  declaration  that  all  such  assignments  and  or- 
ders shall  be  void  as  between  the  owner  and  contractor,  or  owner 
and  assignee  of  the  contractor,  or  contractor  and  assignee,  in  the 
absence  of  liens  or  other  assignments  duly  filed,  tmless  filed  as  di- 
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reeled  by  the  statute.  "A  mechanic's  lien  statute  should  be  so  con- 
strued as  to  render  the  greatest  amount  of  benefit  to  those  for  whose 
interest  it  was  made  and  at  the  same  time  save  the  other  class  of 
persons  upon  whom  it  operates  from  injury  as  far  as  practicable." 
27  Cyc.  21 ;  Patrick  v.  Ballentine,  22  Mo.  143.  That  this  is  the  true 
construction  of  this  statute  is  shown  by  the  decision  in  Harvey  v. 
Brewer,  supra,  where  an  order  was  given,  not  filed  as  reqvdred,  but 
accepted  and  paid.  The  order  was  accepted  and  paid.  It  was  held 
that  this  constituted  a  payment.  But  how  could  this  order  given 
and  accepted,  but  not  filed  as  required  by  the  statute,  constitute  a 
valid  payment  if  such  orders  (plainly  within  the  terms  of  the  statute)' 
are  invalid  if  not  filed?  As  this  statute  is  (giving  it  the  broad  and 
comprehensive  eflFect  claimed)  in  derogation  of  common  law  and 
common  right — that  is,  one  which  imposes  restrictions  on  the  con- 
trol and  alienation  of  property  and  restrains  the  freedom  of  con- 
tracts— it  must  be  strictly  construed  as  to  its  general  scope  (36  Cyc. 
1179,  1180,  and  cases  cited);  and  the  legislative  intent  is  to  be  de- 
termined from  a  general  view  of  the  whole  act  and  with  reference 
to  the  subject-matter  to.  which  it  applies  and  the  particular  topic 
(mechanic's  liens)  under  which  the  language  is  found  (36  Cyc.  1128, 
and  cases  there  cited),  and  it  must  be  construed  with  reference  to 
the  object  intended  to  be  accomplished  by  it  (36  Cyc.  1110,  and  cases 
cited).  The  topic  is  mechanic's  liens,  and  the  object,  as  the  courts 
have  frequently  said,  to  give  notice  to  laborers  and  materialmen  so 
they  can  promptly  file  liens,  and  to  the  parties  making  payments  so 
they  can  pay  to  the  proper  parties.  What  good  purpose  is  to  be  ac- 
complished by  providing  that  an  assignriient  of  the  money  due  or  to 
grow  due  on  a  contract  for  a  public  improvement  in  a  city  shall  be 
invalid  unless  filed  as  between  the  assignor  and  assignee  thereof, 
when  the  municipality  has  notice  so  as  to  pay  to  the  proper  party 
and  the  proper  party  claims  and  there  is  no  other  assignee  of  the 
fund  and  no  lienor  and  the  time  to  file  liens  has  expired  ?  The  pro- 
vision is  found  in  the  Lien  Law,  and  confines  its  operation  to  a  dec- 
laration that  such  assignments  are  void  or  invalid,  if  not  filed,  as  to 
the  municipality  making  payments  in  good  faith  to  the  contractor. or 
his  assignee  who  has  recorded. his  assignment,  and  to  lienors,  and 
the  purpose  is  fully  accomplished. 

In  this  case  there  was  no  attempt  or  intent  to  evade  the  law  or  to 
conceal  the  assignments.  On  the  other  hand,  there  was  an  honest 
attempt  to  comply  with  the  law.  If  the  city  clerk  is  not  the  officer 
-with  whom  the  assignments  should  have  been  filed,  no  harm  has  come 
or  can  come  to  any  creditor  by  reason  of  the  mistake.  As  stated,  the 
city  has  executed  the  warrants  bearing  the  signatures  of  the  mayor 
and  city  clerk.  They  are  made  payable  to  the  bankrupt  corporation, 
which  corporation  did  the  work,  but  the  city  having  notice,  delivered 
them  to  the  assignee,  Smith,  and  it  is  left  to  the  courts  to  determine 
whether  the  assignee  under  the  assignments  or  the  trustee  in  bank- 
ruptcy, representing  general  creditors,  is  entitled  to  the  money  wh'en 
paid.  The  city  is  protected  in  any  event.  It  cannot  be  injured.  It 
had  actual  notice,  the  assignments  having  been  filed  with  its  city 
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derk,  and  no  one  has  been  misled.  Was  there  a  substantial  com- 
pliance with  the  statute?  The  act  of  July  22,  1907  (chapter  692, 
Laws  of  1907),  requires  that  the  assignment,  or  a  copy  thereof,  "be 
filed  with  the  head  of  tke  department  or  bureau  having  charge  of  such 
construction  and  with  the  financial  oflScer  of  the  municipal  corpora- 
tion, or  other  officer  or  person  charged  with  the  custody  and  dis- 
bursement of  the  corporate  funds  applicable  to  the  contract  for  such 
public  improvement,"  etc.  This  requires  a  double  filing.  It  seems 
here  that  the  city  clerk  was  a  person  charged  with  the  disbursement 
of  the  corporate  funds  applicable  to  the  contracts  in  question,  for 
he  has  signed  the  warrants  directing  payment  It  is  unusual  to  place 
the  custc^y  of  such  funds  in  the  hands  of  the  officer  directing  and 
controlling  the  payment  or  disbursement.  I  think  that  under  the 
charter  of  the  city  of  Niagara  Falls  the  treasurer  had  the  custody 
and  the  actual  physical  disbursement  of  the  funds.  But  he  did  not, 
and  does  not,  control  such  disbursement.  He  is  a  depositary,  and 
'pays  out  on  the  orders  or  warrants  of  others.  These  contracts  were 
executed  in  behalf  of  the  city  by  the  "Board  of  Public  Works"  of 
which  the  mayor  was  ex  officio  president.  The  city  clerk  is  and 
was  the  secretary  of  this  board  of  public  works.  He  was  not  the 
actual  head  of  the  board,  but  the  clerk  of  the  head  and  the  clerk, 
secretary,  recording  officer  of  the  entire  board.  I  think  that,  when 
these  assignments  were  filed  with  the  secretary  of  that  board,  they 
were  in  l^al  effect  filed  with  the  board  of  public  works  and  with 
the  president  of  that  board,  the  mayor  of  the  city.  In  Asphalt  Pav- 
ing &  Contracting  Co.  v.  City  of  New  York  (action  No.  1)  134  N. 
Y.  Supp.  442,  recently  decided  but  not  yet  officially  reported,  money  due 
on  a  contract  for  public  improvement  was  assigned  but  the  assign- 
ment was  not  filed  at  all.  There  were  no  other  assignments  and  no 
liens.  The  assignee  sued  the  city  on  the  assignment.  The  case  was 
tried  before  Justice  Foote  and  a  jury,  who  directed  a  verdict  for 
the  plaintiff  on  the  assignment,  and  the  Appellate  Division  affirmed 
the  judgment.  One  defense  was  that  the  assignment  had  not  been 
filed  as  required  by  section  15,  c.  360,  Laws  of  1907,  and  this  fact 
was  conceded. 

It  is  urged  by  the  trustee  in  bankruptcy  here  that,  as  some  of 
these  general  creditors  might  have  filed  liens  during  the  progress 
of  the  work  or  thereafter  within  the  statutory  time  for  filing  liens, 
it  may  be  inferred  that  they  did  not,  relying  on  the  fact  that  money 
due  and  to  become  due  on  these  contracts  would  come  into  the  hands 
of  the  contractor  to  pay  their  claims.  I  do  not  think  such  an  in- 
ference can  be  justified.  The  right  to  a  lien  was  lost  by  not  filing 
same  within  the  statutory  period,  and  there  is  no  statute  Which  gives 
a  trustee  in  bankruptcy  a  lien  or  priority  on  such  a  fund,  for  the 
reason  he  represents  some  creditors  who  performed  labor  and  fur- 
nished material,  but  who  did  not  avail  themselves  of  their  statutory 
rights..  If  this  money  should  be  paid  to  the  trustee,  it  would  not  be 
charged  with  any  equity  in  favor  of  those  creditors  who  at  one  time 
were  in  a  position  to  file  liens  but  did  not.  The  court  in  bankruptcy 
is  a  court  of  equity,  but  it  is  bound  by  the  usual  rules  and  principles 
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of  equity  Jurisprudence,  and  cannot  build  up  a  Ken  on  a  mere  equity 
in  favor  of  one  creditor  as  against  another.  Clearly,  when  a  creditor 
has  a  right  to  file  a  lien,'  and  fails  to  exercise  that  right,  he  must  be 
understood  (in  the  absence  of  fraud  or  some  excuse  recognized  in  the 
law)  to  have  waived  or  abandoned  it.  The  learned  referee,  if  I  un- 
derstand him  correctly,  placed  his  decision  on  the,  ground  that  as 
under  section  70  of  the  bankruptcy  act  the  trustee  takes  the  title  of 
the  bankrupt  as  of  the  date  of  adjudication,  and  as  any  creditor,  prior 
to  bankruptcy,  could  have  proceeded  to  judgment  and  by  execution, 
etc.,  have  reached  these  moneys  because  of  the  nonfiling  of  the  as- 
signments, therefore  the  trustee  is  in  the  same  position.  This,  of 
course,  depends  on  whether  or  not  such  an  assignment  as  these  were 
is  void  if  not  filed  as  required  by  the  statute  as  to  general  creditors. 
The  title  to  these  moneys  passed  to  the  assignee  of  the  Interstate 
Paving  Company  as  against  all  creditors  who  had  no  right  to  file  a 
lien,  and  as  against  those  who  had  such  right,  but  failed  to  do  so. 
The  nonfiling  of  a  chattel  mortgage  makes  it  void  as  against  all 
creditors  whether  they  have  a  lien  or  not,  but  they  cannot  enforce 
their  remedy  until  a  judgment  is  obtained  and  execution  is  returned 
unsatisfied.  This  goes  to  the  remedy,  and  not  the  right.  When 
prevented  by  bankruptcy  proceedings  from  proceeding  to  judgment, 
etc.,  the  trustee  in  bankruptcy  may  avail  himself  in  their  behalf  of 
the  statute.  Skilton  v.  Codington,  185  N.  Y.  80,  86,  89,  71  N.  E. 
790,  113  Am.  St.  Rep.  885,  but  not  as  against  a  purchaser  of  such 
property.    Same  case,  185  N.  Y.  at  page  89. 

But  here  the  statute  (Lien  Law)  fails  to  make  the  assignment  void 
as  to  general  creditors,  or  creditors  entitled  to  file  liens  in  case  they 
fail  to  do  so.  Hence  the  assignments,  were  good  as  between  the  In- 
terstate Paving  Company  (the  bankrupt)  and  the  assignee  thereof 
and  between  such  assignee  and  creditors,  who  did  not  file  liens  even 
if  they  proceeded  to  obtain  judgments  before  the  assignments  were 
filed,  and,  being  good  as  between  the  Interstate  Paving  Company  and 
the  assignee  and  not  declared  void  as  to  general  creditors,  the  trustee 
took  the  interest  of  said  Interstate  Paving  Company  and  nothing 
more.    See  cases  cited. 

It  follows  that  the  order  of  the  referee  must  be  reversed,  and 
that  the  assignee  is  entitled  to  an  order  that  the  trustee  indorse  and 
deliver  the  warrants  to  the  assignee  named,  the  petitioner  here. 


Digitized  by 


Google 


TAYLOR  ▼.  ANDERSON  S83 

TAYLOR  et  al.  v.  AJTOERSON  et  al.t 

(Circuit  Court,  B.  D.  Oklaboma.    March  4,  lOU.) 

No.  SOL 

1.  Bjxgtment  (8  65*) — Complaint— REQUisriES. 

Comp.  Laws  Okl.  1909,  f  6122,  provides  tbat,  in  an  action  to  recover 
real  property,  it  shall  be  sufficient  if  defendant  states  in  his  petition  that 
he  has  the  legal  or  equitable  estate  therein  and  is  entitled- to  possession 
thereof,  describing  the  property  as  required  by  section  5667,  and  that 
defendant  unlawfully  deprives  him  of  possession;  it  being  unnecessary 
to  state  how  plaintifiTs  estate  or  ownership  is  derived.  Section  5667  pro- 
vides that  the  land  shall  be  described  with  such  certainty  as  will  enable 
an  officer  holding  an  execution  to  identify  it  Held  that,  while  plaintiff 
in  ejectment  must  recover  on  the  strength  of  his  own  title,  and  not  on 
the  weakness  of  his  adversary's,  it  Is  not  necessary  for  him  to  suggest  in 
liis  declaration  how  his  estate  or  ownership  was  derived. 

[Ed.  Note. — ^For  other  cases,  see  Ejectment,  Cent  Dig.  f f  165-174 ;  Dec. 
Dig.  f  65.*] 

2.  OouBTs  (I  299*) — Fedsral  Coxtbtb — Jurisdiction — Ejectment. 

Where  plaintiff  in  ejectment  to  recover  certain  lands,  not  only  de- 
scribe the  same,  but  unnecessarily  deraigned  his  title  through  an  Indian 
allotment,  and  alleged  that  it  was  subject  to  Act  Cong.  July  1,  1902,  c. 
1362,  32  Stat  641,  such  allegation  did  Hot  Justify  an  inference  that  con- 
struction of  the  act  of  Congress  would  be  necessarily  involved  in  the  ac- 
tion ;  and  hence,  on  demurrer  to  the  bill,  such  allegation  was  insufficient 
to  show  federal  Jurisdiction  on  that  ground. 

'    [Ed.  Note,— For  other  cases,  see  Courts,  Cent  Dig.  (  841;   Dec.  Dig. 
I  299.* 

Jurisdiction  of  cases  involving  federal  questions,  see  notes  to  Bailey  v. 
Mosher,  11  C.  C.  A.  308 ;  Montana  Ore-Purch.  Co.  v.  Boston  &  M.  C.  C.  & 
S.  Min.  Co.,  35  C.  C.  A.  7;   Karuhart  v.  Switzler,  105  C.  C.  A.  262.] 

3.  CouBTs  (§  391*) — ^Federal  Courts — ^£^desal   Qxtestion — ^United   States 

Supreme  Coubt— Review. 

Where  ejectment  is  brought  to  recover  possession  of  certain  Indian 
land  in  a  proper  state  court,  and  defendant  by  his  answer  sets  up  a  deed, 
and  contends  that  under  the  proper  construction  of  the  acts  of  Congress 
with  reference  to  allotted  Indian  lands  the  property  has  been  legally 
conveyed  by  such  deed,  a  federal  question  is  presented  which  will  Justify 
an  ultimate  review  by  the  Supreme  Court  of  the  United  States  on  a  writ 
of  error  to  the  highest  court  of  the  state. 

[Ed..  Note.— For  other  cases,  see  Courts,  Cent  Dig.  f|  1045-1092;  Dec. 
Dig.  8  391.*] 

At  Law.  Action  by  Simon  Taylor  and  others  against  Joe  Anderson 
and  others.   On  demurrer  to  petition.    Sustained. 

Maxey  &  Runyan,  of  Muskogee,  Okl.,  for  plaintiffs. 
Humphrey  &  Robnett,  of  Ardmore,  Okl.,  for  defendants. 

CAMPBELL,  District  Judge.  This  is  an  action  in  the  nature  of 
an  ejectment  suit  by  the  plaintiffs  against  the  defendants  for  the  re- 
covery of  the  possession  of  the  lands  in  controversy  which  it  is  al- 
leged the  defendants  wrongfully  withhold  from  them.    There  is  no 

•For  other  eaaei  lee  same  topic  A  9  nxtmbbr  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
t  Writ  of  error  dismissed  in  Circuit  Court  of  Appeals  for  want  of   JurisdicUon  January 
U,  1912. 
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diversity  of  citizenship  allied.  It  is  alleged  that  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and  costs,  the  sum  of  $5,000,  and 
the  plaintiffs  contend  that  the  facts  alleged  in  the  petition  make  it  a 
suit  arising  under  the  Constitution  and  laws  of  the  United  States,  and 
therefore  within  the  jurisdiction  of  this  court.  The  defendants  have 
demurred  to  the  petition,  denying  that  the  suit  as  set  forth  in  the 
petition  is  one  arising  under  the  Constitution  and  laws  of  the  United 
States,  and  contend  that  this  court  is  therefore  without  jurisdiction 
to  entertain  the  cause.  That  portion  of  the  petition  upon  which  plain- 
tiflfs  rely  as  establishing  their  contention  that  the  suit  arises  under  the 
Constitution  or  laws  of  the  United  States  is  as  follows : 

"That  plaintiffs  derived  title  to  the  above-described  land  through  one  Mary 
Mitchell,  a  full  blood  Choctaw  Indian,  the  allottee  of  said  land,  and  to  whom 
the  Choctaw  and  Chickasaw  Nations  executed  an  allotment  patent,  approved 
by  the  Secretary  of  thft  Interior  of  the  United  States,  a  certified  copy  of  said 
patent  Is  attached  to  the  origlQal  complaint  in  this  case,  and  marked  'Exhibit 
A',  and  which  is  hereby  referred  to  and  made  a  part  of  this  second  amended 
complaint.  That  said  patent  contained  the  following  provision:  'Subject, 
however,  to  the  provisions  of  the  act  of  Congress  approved  July  1,  1902  (32 
Stat  641).'  That  on  account  of  said  clause  in  said  patent  the  entire  act  of 
Congress  became  a  part  of  said  patent,  and  a  copy  of  sections  15,  16,  68,  and 
73  of  said  act  read  as  follows : 

"  *15.  Lands  allotted  to  members  and  f reedmen  shall  not  be  affected  or  en- 
cumbered by  any  deed,  debt,  or  obligation  of  any  character  contracted  prior 
to  the  time  at  which  said  land  may  be  alienated  under  this  act,  nor  shall 
said  lands  be  sold  except  as  herein  provided. 

"  '16.  All  lands  allotted  to  the  members  of  said  tribes,  except  such  land  as 
is  set  aside  to  each  for  a  homestead  as  herein  provided,  shall  be  alienable 
after  issuance  of  patent  as  follows:  One-fourth  in  acreage  in  one  year,  one- 
fourth  in  acreage  in  three  years,  and  the  balance  in  five  years ;  in  each  case 
from  date. of  patent;  provided,  that  such  land  shall  not  be  alienat^  by  the 
allottee  or  his  heirs  at  any  time  before  the  expiration  of  the  Choctaw  and 
Chickasaw  tribal  government  for  less  than  its  appraised  value.' 

"  *68.  No  act  of  Congress  or  treaty  provision,  nor  any  provision  of  the  Ato- 
ka Agreement,  Inconsistent  with  this  a^eement,  shall  be  in  force  in  said 
Choctaw  and  Chickasaw  Nations/ 

*"78.  This  agreement  shall  be  binding  upon  the  United  States  and  upon 
the  Choctaw  and  Chickasaw  Nations  and  all  Choctaws  and  Chlckasaws,  when 
ratified  by  Congress  and  by  a  majority  of  the  whole  number  of  votes  cast  by 
the  legal  voters  of  the  Choctaw  and  Chickasaw  tribes  in  the  manner  follow- 
ing: The  principal  chief  of  the  Choctaw  Nation,  and  the  Governor  of  the 
Chickasaw  Nation,  shall  within  one  hundred  and  twmity  days  aft^er  the  rat- 
ification of  this  agreement  by  Congress,  make  public  proclamation  that  the 
same  shall  be  voted  upon  at  any  special  election  to  be  held  for  that  purpose 
.  within  thirty  days  thereafter,  on  a  certain  day  therein  named;  and  all  male 
citizens  of  each  of  the  said  tribes  qualifi.ed  to  vote  under  the  tribal  laws 
shall  have  a  right  to  vote  at  the  election  precinct  most  convenient  to  his  res- 
idence, whether  the  same  be  within  the  bounds  of  his  tribe  or  not.  And  if 
this  agreement  be  ratified  by  said  tribes  as  aforesaid,  the  date  upon  which 
said  election  is  held  shall  be  deemed  to  be  the  date  of  final  ratification.' 

"That,  in  open  violation  of  the  restrictions  against  the  alienation  of  said 
land  contained  in  the  foregoing  act  of  Congress  and  in  the  patent  to  said 
land  Joe  Anderson,  one  of  the  defendants  in  this  action  induced  Simon  Tay- 
lor, Melvin  Taylor,  Lues  Wilson,  Anderson  Wilson,  Lane  Wilson,  and  Bicy 
Wilson  to  execute  and  deliver  to  said  Joe  Anderson  an  illegal  deed  for  said 
land,  and  said  illegal  deed  is  dated  July  31,  1905,  and  the  consideration. stat- 
ed in  said  illegal  deed  is  seven  hundred  fifty  dollars  ($750).  That  $750  Is  the 
total  price  that  Joe  Anderson  paid  for  said  land,  which  was  a  wholly  inade- 
quate price.  That  said  land  was  in  fact  worth  more  than  six  times  said 
price.    That  all  of  said  plaintiffs  and  grantors  in  the  illegal  deed  to  Joe  An- 
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deison  are  Indians  by  blood,  and  are  wholly  Ignorant  of  land  valued  and  are 
in  need  of  and  entitled  to  the  protection  of  said  restrictions  against  the  alien- 
ation of  said  land  contained  in  said  patent  and  In  said  act  of  Congress.  That 
the  patent  to  Mary  Mitchell  to  said  land  was  approved  by  the  Department  of 
Interior  September  20, 1905,  and  the  Illegal  deed  to  Joe  Anderson  before  men- 
tioned is  dated  July  31,  1005.  That  on  the  date  of  said  Illegal  deed  to  Joe 
Anderson  said  land  was  not  alienable  under  the  act  of  Congress  approved  Ju- 
ly 1,  1903  (32  Stat  641).  That,  under  said  act  of  Congress,  said  land  was  al- 
lotted and  the  title  acquired  thereto.  That  the  plaintiffs  claim  the  title  to 
said  land  and  the  right  to  the  possession  and  rents  thereof  under  the  last- 
mentioned  acts  of  Congress.  That  Joe  Anderson  and  Sabitha  Anderson,  his 
wife,  has  since  attempted  to  convey  said  land  to  Jesse  T.  Kinoannon.  That 
the  plaintiffs  and  the  grantors  in  the  before  mentioned  Illegal  deed  to  Joe  Aji- 
derson  had  no  power  to  convey  said  land  on  the  date  of  said  Illegal  deed,  and 
said  illegal  deed  is  repugnant  to  an  act  of  Congress  approved  July  1,  1902  (31 
Stat.  641),  and  to  an  act  of  Congress  approved  April  26,  1906,  and  is  an  Im- 
peachment and  impairment  of  the  title  to  said  land  of  the  plaintiffs  derived 
from  the  United  States  under  said  act  of  Congress  to  the  great  property  loss 
and  damage  of  the  plaintiffs,  and  Is  repugnant  to  the  Constitution  of  the 
United  States,  and  is  null  and  void.  That  Mary  Mitchell  Is  a  full  blood 
Choctaw  Indian.  That  Mary  Mitchell  died  before  July  31,  1905,  leaving  the 
plaintiffs  as  her  sole  and  only  heirs  at  law,  and  said  heirs  are  full  blood 
Choctaw  Indians,  and  are  the  owners  in  fee  of  said  land,  and  who  are  now, 
and  have  ever  since  the  death  of  the  said  Mary  Mitchell  been,  entitled  to  the 
possession  of  said  land,  and  said  lands  are  not  now  nor  never  have  been 
alienable  under  the  acts  of  Congress,  approved  July  31,  1902  (32  Stat.  641), 
and  the  act  of  Congress  approved  April  26^  1906,  without  the  approval  of  the 
Secretary  of  the  Interior,  and  the  Secretary  of  the  Interior  has  not  approved 
the  sale  of  said  land.  That  the  primary  question  to  be  determined  in  this 
case  Involves  a  construction  of  the  acts  of  Congress  above  referred  to,  as  it 
Is  the  contention  of  the  plaintiffs  that  the  deed  executed  by  plaintiffs  to  the 
defendant  Joe  Anderson  is  void  by  reason  of  the  restriction  on  alienation 
contained  in  said  acts  of  C6ngress,  and,  if  plaintiffs*  contention  in  this  par- 
ticular is  not  sustained,  they  must  fall  in  this  action.  That  it  Is  the  conten- 
tion of  the  defendants  that,  notwithstanding  the  restriction  Imposed  by  said 
acts  of  Congress,  that  plaintiffs  had  a  right  to  convey  at  the  time  they  ex- 
ecuted said  deed,  and  that  the  defendant  Joe  Anderson  took  good  title,  and, 
if  defendant's  contention  in  this  regard  ,is  sustained,  the  plaintiffs  fail  in  this 
action,  so  that  this  case  cannot  be  decided  without  a  construction  by  the 
court  of  the  acts  of  Congress  above  referred  to."     .  ,     . 

By  section  6122  of  Snyder's  Complied  Laws  of  Oklahoma,  it  is 
provided : 

"In  an  action  for  the  recovery  of  real  property,  it  shall  be  sufficient  if  a 
plaintiff  state  in  his  petition  that  he  has  the  legal  or  equitable  estate  therein 
and  Is  entitled  to  the  possession  thereof,  describing  the  same  as  required  by 
section  5667,  and  that  the  defendant  unlawfully  keeps  him  out  of  possession. 
It  shall  not  be  necessary  to  state  how  the,  plaintiff's  estate  or  ownership  is 
derived." 

Section  5667,  referred  to  in  the  foregoing  section,  provides  that  the 
land  shall  be  described  with  such  convenient  certainty  as  will  enable 
an  officer  holding  an  execution  to  identify  it.  By  section  6123  it  is 
provided : 

"That  It  shall  be  sufficient  in  such  action  if  the  defendant  in  his  answer 
deny  generally  the  title  alleged  in  the  petition,  or  that  he  withholds  the  pos- 
session, as  the  case  may  be.  But  if  he  deny  the  title  of  the  plaintiff,  posses- 
sion by  the  defendant  shall  be  tal^en  as  admitted." 

[1]  It  is  seen,  therefore,  that,  while  the  plaintiff  in  an  ejectment 
suit  must  recover  upon  the  strength  of  his  own  title  and  not  the  weak- 
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ness  of  his  adversary's,  it  is  not  necessary  for  him  to  suggest  in  his 
petition  how  his  estate  or  ownership  is  derived. 

[2]  The  case  of  Joy  v.  St.  Louis,  201  U.  S.  332,  26  Sup.  Ct.  478, 
50  L.  Ed.  776,  was  a  suit  in  ejectment  originally  instituted  in  the  Cir- 
cuit Court  of  the'  United  States  for  the  Eastern  District  of  Missouri. 
The  plaintiff  there,  as  in  this  case,  set  forth  in  detail  that  his  title  was 
derived  through  and  by  certain  patents  and  acts  of  Congress,  and  was 
originally  vested  in  one  Louis  La  Beaume,  through  whom,  by  a  series 
of  mesne  conveyances,  the  plaintiff  claimed  title,  and  that  a  contro- 
versy had  arisen  between  the  plaintiff  and  the  defendants  as  to  the 
proper  construction  or  legal  effect  of  the  said  letters  patent  and  acts 
of  Congress,  and  that  the  claim  of  the  plaintiff  as  to  the  proper  con- 
struction and  legal  effect  thereof  was  disputed  by  the  defendants,  and 
that  the  construction  of  said  parents  and  acts  of  Congress  constituted 
a  controlling  question  in  the  case  upon  the  correct  decision  of  which 
the  plaintiff's  title  to  the  premises  depended,  and  for  that  reason  it 
was  averred  that  the  suit  was  one^arising  under  the  laws  of  the  United 
States.  In  passing  upon  the  question  of  jurisdiction,  Judge  Peckham, 
speaking  for  the  court,  says : 

"There  is  no  diversity  of  citizenship  in  this  case,  and  the  only  ground  of 
jurisdiction  claimed  is  that  the  action  arises  under  the  laws  of  the  United 
States.  The  case  is  a  pure  action  of  ejectment,  and  the  general  rule  in  such 
actions,  as  to  the  complaint,  is  that  the  only  facts  necessary  to  be  stated 
therein  are  that  plaintiff  is  the  owner  of  the  pcemises  described,  and  entitled 
to  the  possession,  and  that  defendant  wrongfully  withholds  such  possession, 
to  plaintiff's  damage  in  an  amount  stated.  Setting  out  the  source  of  the 
plaintiff's  title,  as  was  done  with  so  much  detail  in  this  case,  was  unneces- 
sary, but  it  does  not  alter  the  case,  because  a  claim  that  the  title  comes  from 
the  United  States  does  not,  for  that  reason  merely,  raise  a  federal  question. 
It  is  a  long-settled  rule,  evidenced  by  many  decisions  of  this  court,  that  the 
plaintiff  cannot  malie  out  a  case  as  arising  under  the  Constitution  or  the  laws 
of  the  United  States  unless  it  necessarily  appears  by  the  complaint  or  peti- 
tion or  bill  in  stating  the  plaintiff's  cause  of  action.  In  Gold  Washing  Co.  v. 
Keyes,  96  U.  S.  109,  203  [24  L.  Ed.  656],  it  was  said  that  before  the  Circuit 
Court  can  be  required  to  .retain  a  cause  under  its  jurisdiction,  under  section 
5,*Act  of  1875  [Act  March  3,  1875,  c.  139,  18  Stat.  475],  it  must  in  some  form 
appear  upon  the  record  by  a  statement  of  facts,  in  legal  and  logical  form, 
such  as  is  required  in  good  pleading,  that  the  suit  is  -one  which  really  and 
substantially  involves  a  dispute  or  controversy,  as  to  a  right  which  depends 
upon  the  construction  or  effect  of  the  Constitution,  or  some  law  or  treaty  of 
the  United  States.  That  was  a  case  of  a  petition  for  a  removal  of  a  suit 
from  the  state  to  the  federal  court.  But  it  has  been  held  that  whether  there 
is  a  right  of  removal  in  such  cases  depends  upon  whether  the  Circuit  Court 
could  have  exercised  original  jurisdiction.  Third  Street,  etc.,  Co.  v.  Lewis, 
173  U.  S.  457  [19  Sup.  Ct.  451.  43  L.  Ed.  766];  Arkansas  v.  Coal  Co.,  183 
U.  S.  185  [22  Sup.  Ct.  47,  46  L.  Ed.  144] ;  Boston,  etc.,  Mining  Co.  v.  Montana, 
etc.,  Co.,  188  U.  S.  632,  640  [23  Sup.  Ct.  434,  47  L.  Ed.  626],  This  original 
jurisdiction,  It  has  been  frequently  held,  must  appear  by  the  plaintiff's  state- 
ment of  his  own  claim,  and  it  cannot  be  made  to  appear  by  the  assertion  In 
the  plaintiff^s  pleading  that  the  defense  raises  or  will  raise  a  federal  ques- 
tion. As  has  been  stated,  the  rule  Is  a  reasonable  and  just  one  that  the  com- 
plainant in  the  first  instance  shall  be  confined  to  a  statement  of  his  cause  of 
action,  leaving  to  the  defendant  to  set  up  in  his  answer  what  his  defense  is, 
and,  if  anything  more  than  a  denial  of  plaintiff's  cause  of  action,  imposing 
upon  the  defendant  the  burden  of  proving  such  defense.  This  principle  w^as 
given  effect  to  in  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  454  [14  Sup. 
Ct.  654,  38  Ll  Ed.  511] ;  Muse  v.  Arlington  Hotel  Co.,  168  U.  S.  430  [18  Sup. 
Ot  109,  42  L.  Ed.  531] ;  Third  Street,  etc.,  Co.  v.  Montana,  etc,  Co.,  188  U.  S. 
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eS2  [23  Sup.  Ct.  434,  47  L.  Ed.  626],  supra.  The  mere  fact  that  the  title  of 
plaintiff  comes  from  a  patent  or  under  an  act  of  Congress  does  not  show  ,that 
a  federal  question  arises.  It  was  said  in  Blackburn  v.  Portland^  etc.,  Co., 
175  U.  S.  571  [20  Sup.  Ct.  222,  44  L.  'Ed.  276],  that  *this  court  has  frequently 
been  vainly  asked  to  hold  that  controversies  in  respect  to  lands,  one  of  the 
parties  to  which  had  derived  his  title  directly  under  an  act  of  Congress,  for 
that  reason  alone  presented  a  federal  question.'  The  same  principle  was 
held  In  Shoshone  Mining  Co.  v.  Rutter,  177  U.  S.  505  [20  Sup.  Ct  726,  44  L. 
Ed.  864],  and  also  in  De  Lamar's  Gold  Mining  Co.  v.  Nesbitt,  177  U.  S.  523 
[20  Sup.  Ct  715,  44  L.  Ed.  872].  To  say  that  there  is  a  dispute  between  the 
parties  as  to  the  construction  of  the  patent  or  of  the  several  acts  of  Congress 
referred  to  does  not  raise  a  federal  question,  because  a  statement  that  there 
is  such  dispute  is  entirely  unnecessary  in  averring  or  proving  plaintiff's  cause 
of  action.  His  source  of  title,  as  set  forth  in  the  petition,  might  not  be  dis- 
puted, and  the  defense  might  rest  upon  the  defense  of  adverse  possession,  as 
set  up  in  the  answer.  If  defendants  contented  themselves  on  the  trial  with 
proof  of  such  defense,  then  no  question  of  a  federal  nature  would  have  been 
tried  or  decided." 

In  the  case  at  bar,  as  in  the  Joy  Case,  supra,  under  the  statutes  of 
Oklahoma  above-referred  to,  this  being  an  action  of  ejectment,  the 
only  facts  necessary  to  be  stated  in  the  petition  are  that  the  plaintiff 
is  the  owner  of  the  premises  described  and  entitled  to  the  posses- 
sion, and  that  the  defendant  wrongfully  withholds  such  possession, 
to  plaintiff's  damage  in  the  amount  stated.  Setting  out  the  acts  of 
Congress  u^der  which  the  land  was  allotted  to  the  original  allottee 
was  unnecessary.  The  allegations  which  the  plaintiffs  contend  show 
that  the  case  arises  under  the  laws  of  the  United  States  and  involves 
their  construction  are  not  necessary  allegations  in  the  petition,  and 
in  the  Joy  Case,  supra.  Justice  Peckham  says  that  it  is  a  long-settled 
rule,  evidenced  by  many  decisions  of  that  court,  that  the  plaintiff 
cannot  make  out  a  case  as  arising  under  the  Constitution  or  laws 
of  the  United  States,  unless  it  necessarily  appears  by  the  complaint 
or  petition  or  bill  in  stating  plaintiff's  cause  of  action,  and  that  it 
must  in  some  form  appear  upon  the  record,  by  a  statement  of  facts 
in  legal  and  logical  form  such  as  is  required  in  good  pleading,  that 
the  suit  is  one  which  really  and  substantially  involves  a  dispute  or 
controversy  as  to  a  right  which  depends  upon  the  construction  or 
effect  of  the  Constitution  or  some  law  or  treaty  of  the  United  States. 

If  in  the  case  at  bar  the  answer  of  the  defendants  should  set  up 
the  defense  anticipated  by  the  plaintiffs — ^that  is,  should  rely  upon  the 
deed  of  July  31,  1905,  and  should  contend  that,  under  a  proper  con- 
struction of  the  acts  of  Congress  referred  to,  the  plaintiffs  could  and 
did  legally  convey  the  premises  in  controversy  by  such  deed — then 
there  would  arise  a  question  as  to  the  proper  construction  of  such 
acts  of  Congress,  and  a  federal  question  would  then  be  involved.  But 
the  defendants  may  not  rely  upon  such  defense.  They  may  rely 
upon  a  deed  of  later  date  from  the  plaintiffs',  taken  at  such  time  and 
under  such  circumstances  as  would  render  it  valid.  They  may  deny 
that  plaintiffs'  ancestor  was  in  fact  the  allottee  of  the  land,  and  may 
rely  upon  a  deed  from  some  other  source.  There  are  various  de- 
fenses which  they  might  set  up  other  than  that  anticipated,  by  the 
plaintiffs  in  their  petition,  which  would  not  involve  the  construction 
of  the  acts  of  Congress  referred  to,  but  raise  only  questions  under 
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the  state  laws  or  questions  of  fact.  But  the  question  raised  by  the 
demurrer  must  be  determined  from  a  consideration  of  the  necessary 
and  proper  allegations  of  the  petition,  shorn  of  all  unnecessary  parts, 
and  so  considered  it  cannot  be  said  to  present  a  case  arising  under  the 
Constitution  or  laws  of  the  United  States,  hence  does  not  state  a 
case  within  the  jurisdiction  of  this  court. 

[3]  Should  the  plaintiffs  hereafter  commence  this  action  in  the 
proper  state  court,  and  the  defendants  there  set  up  in  their  answer 
the  defense  which  the  plaintiffs  anticipate,  then  a  federal  question 
will  be  presented  which  the  state  court  in  the  first  instance  has  ju- 
risdiction to  determine.  If  the  decision  of  the  trial  court  on  this 
federal  question  be  adverse  to  the  plaintiffs,  they  may  appeal  to  the 
Supreme  Court  of  the  state.  If  the  decision  of  that  court  on  the 
question  be  again  adverse  to  the  plaintiffs,  they  may  appeal  to  the 
Supreme  Court  of  the  United  States,  and  thus  finally  have  the  ques- 
tion decided  by  a  federal  court. 

The  following  cases  are  relied  upon  by  plaintiffs  for  authority  for 
the  jurisdiction  contended  *  for :  Doolan  v.  Carr,  125  U.  S.  618,  8 
Sup.  Ct.  1228,  31  L.  Ed.  844.  In  this  case  the  plaintiff  claimed  under 
a  patent  from  the  United  States.    The  court  say : 

"No  citizenship  of  either  party  is  alleged,  and  this  is  urged  as  a  ground  of 
reversal  in  this  court  to  wlilch  the  oase  has  been  brought  upon  a  writ  of 
error.  It,  however,  appears  very  clearly  that  the  controversy  turns  upon  the 
validity  of  the  patent  from  the  United  States  under  which  plaintiff  claims 
title  and  which  was  denied  by  the  defendants.'  The  Circuit  Court  for  the 
District  of  California  therefore  had  jurisdiction  of  the  case  as  one  arising 
under  the  Constitution  and  laws  of  the  United  States  within,  the  meaning  of 
Act  March  3,  1875,  e.  137,  18  Stat  470  [U.  S.  Comp.  St.  1901,  p.  608]." 

It  does  not  appear  that  the  question  of  the  jurisdiction  of  the  trial 
court  was  raised  at  the  threshold  of  the  case  by  demurrer,  as  in  the 
case  at  bar,  but  the  defendant  answered,  denying  the  validity  of  the 
patent,  and  the  court  holds  that,  where  the  controversy  turns  upon 
the  validity  of  the  patent  from  the  United  States,  the  Circuit  Court 
of  the  United  States  has  jurisdiction.  Evidently  this  controversy  did 
not  appear  until  the  answer  of  the  defendant  was  interposed.  Had 
the  defendant  demurred  to  the  jurisdiction,  under  the  doctrine  an- 
nounced in  the  Joy  Case,  supra,  the  demurrer  should  have  been  sus- 
tained, but  having  apparently  consented  to  the  jurisdiction  and  by  his 
answer  having  attacked  the  validity  of  the  patent,  thus  making  a  con- 
troversy v/ithin  the  jurisdiction  of  the  court,  he  could  not  success- 
fully attack  the  jurisdiction  for  the  first  time  on  appeal. 

Cooke  V.  Avery,  147  U.  S.  390,  13  Sup.  Ct.  340,  37  L.  Ed.  209.  Of 
this  case.  Justice  Peckham  says  in  Joy  Case : 

"In  Cooke  v.  Avery,  147  U.  S.  375  [13  Sup.  Ct.  340,  37  I*  Ed.  209],  this 
question  was  not  decided.  It  was  not  referred  to  in  the  course  of  the  opin- 
ion, and  it  is  no  authority  for  plaintiff's  contention  herein.  It  was  simply 
held  that  there  was  an  issue  between  the  parties  which  depended  upon  the 
laws  of  the  United  States  and  the  rules  of  the  Circuit  Court  and  their  con- 
struction and  application  were  directly  involved." 

In  Cooke  v.  Avery,  supra,  referring  to  the  defendant's  contention 
tliat  the  court  was  without  jurisdiction,  because  a  federal  question 
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was  not  involved,  Mr.  Chief  Justice  Puller,  speaking  for  the  court, 

said: 

''On  the  former  trial  of  this  case,  defendant  contended  that,  under  a  proper 
construction  of  section  916  and  the  rules  of  the  Circuit  CJourt,  the  laws  of 
Texas  in  force  in  1873  governed  the  judgment  lien  under  which  plaintifF 
claimed  title,  and  that  by  those  laws  the  lien  was  lost  because  execution  had 
not  been  issued  each  year  prior  to  the  issue  of-  that  on  which  the  land  was 
sold;  while  plaintiff  contended  that  the  statutes  of  Texas  enacted  in  1879 
governed  the  lien  and  under  them  the  lien  was  not  lost  by  failure  to  issue 
the  execution  each  year.  It  is  now  insisted  by  defendants  that  the  latter  is 
the  true  view,  and  hence  it  is  said  that  there  is  no  real  and  substantial  con- 
troversy arising  under  the  laws  of  the  United  States.  Clearly  the  right  of 
a  plaintiff  to  sue  cannot  depend  ui>on  the  defense  which  a  defendant  may 
choose  to  set  up,  and  as  on  the  first  trial  defendants  relied  on  the  decision 
of  a  federal  question  to  defeat  the  action,  such  a  coucession  of  the  existence 
of  a  federal  ingredient  in  the  cause  might  fairly  be  held  to  bind  them  when 
they  subsequently  abandon  it  and  seek  to  oust  the  Jurisdiction  upon  the 
ground  that  there  could  be  no  real  dispute  as  to  tlie  applicable  law/* 

From  the  foregoing  quotation,  it  is  evident  why  Justice  Peckham, 
in  the  Joy  Case,  held  that  the  case  of  Cooke  v.  Avery  did  not  support 
the  plaintiff's  contention  in  Joy  v.  St.  Louis. 

Spokane  Falls,  etc,  R.  Co.  v.  Zeigler,  167  U.  S.  65,  17  Sup.  Ct.  728, 
42  L.  Ed.  79.  In  this  case  Zeigler  as  plaintiff  brought  suit  against  the 
railway  company  in  the  superior  court  for  Spokane  county,  Wash.,  for 
land  taken  and  damages  incurred  by  reason  of  the  construction  of  a  rail- 
road across  his  claim.  The  suit  was  by  the  railroad  company  removed 
to  the  United  States  Circuit  Court.  It  was  there  tried,  resulting  in  a. 
judgment  for  the  plaintiff.  The  railroad  company  appealed  to  the  Cir- 
cuit Court  of  Appeals  where  the  judgment  was  affirmed.  It  then  ap- 
pealed to  the  Supreme  Court,  where  it  urged  that  the  judgment  should 
be  reversed  because  the  plaintiff's  petition  in  the  state  court  did  not  dis- 
close either  that  the  parties  were  citizens  of  different  states  or  a  cause 
of  action  involving  a  right  claimed  under  the  Constitution  or  laws  of 
the  United  States.    In  regard  to  this  contention,  the  court  say: 

"Whether  it  would  be  competent  for  the  plaintiff  in  error  in  the  circum- 
stances stated  to  challenge  the  Jurisdiction  of  the  Circuit  Court  at  this  stage 
of  the  controversy  we  need  not  consider,  because  we. think  that  the  plaintiff's 
statement  did  disclose  a  cause  of  action  arising  under  the  laws  of  the  United 
States  and  cognizable  by  the  Circuit  Court.  In  his  complaint  the  plaintiff 
alleged  that  on  May  1,  1889,  he  was  in  possession  as  a  pre-emptor,  imder  the 
laws  of  the  United  States,  of  a  tract  of  land  containing  about  80  acres,  and 
on  said  date  had  made  all  the  improvements  and  had  lived  on  the  land  a 
sufficient  length  of  time,  and  had  done  all  other  acts  necessary  to  entitle  him 
to  a  patent  to  the  same  from  the  United  States ;  that  the  defendant  company, 
being  a  corporation  of  the  territory  of  Washington,  on  said  date  entered 
upon  and  seized  a  strip  of  said  land  50  feet  in  width,  and  appropriated  it 
for  ratiroad  purposes  without  the  consent  of  the  plaintiff,  and  without  having 
compensated  him  therefor,  and  that  the  entry  upon  and  seizure  by  the  defend- 
ant of  the  land  was  under  and  pursuant  to  the  laws  of  the  territory  of  Wash- 
ington authorizing  railroad  companies  to  appropriate  land  for  right  of  way 
for  rai^oad  tracks.  We  have  judicial  knowledge  that  the  author!^  of  the 
territory  to  legislate,  in  respect  to  the  right  of  a  territorial  raUroad  corpora- 
tion to  enter  upon  the  public  lands  of  the  United  States,  was  derived  from 
the  act  of  Congress  entitled  *An  act  granting  to  railroads  the  right  of  way 
through  the  public  lands  of  the  United  States,'  approved  March  3,  1875  (18 
Stat.  482  [U.  S.  Comp.  ^t  1901,  p.  1568]),  whereby  the  right  of  way  through 
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the  public  lands  of  the  United  States  was  granted  to  any  railroad  company 
duly  organized  under  the  laws  of  any  state  or  territory.  The  plaintiff's  com- 
plaint, therefore,  discloses  the  case  of  a  contest  between  a  settler  claiming 
title  under  the  laws  of  the  United  States  and  a  railroad  company  claiming 
a  right  under  an  act  of  Congress,  and  of  such  a  case  the  Circuit  Court  for 
the  District  of  Washington  clearly  had  jurisdiction.  Doolan  v.  Carr,  125 
U.  S.  618,  620  [8  Sup.  Ct.  1228,  31  L.  Ed.  844;  Cooke  v.  Avery,  147  U.  S.  375 
[18  Sup.  Ct  340,  37  L.  Ed.  209]." 

From  the  necessary  statement  in  the  plaintiff's  petition  of  the  steps 
taken  by  him  as  pre-emptor  of  the  public  lands  under  the  laws  of  the 
United  States  and  the  necessary  allegation  that  the  defendant  was  a 
territorial  corporation,  the  court,  as  they  say,  judicially  knew  that  the 
authority  of  the  territory  of  Washington  to  confer  the  power  on  the 
railroad  company  to  enter  upon  the  land  was  derived  originally  from 
an  act  of  Congress,  and  that  the  plaintiff's  complaint  disclosed  a  con- 
troversy of  which  the  court  had  jurisdiction.  None  of  the  necessary 
allegations  in  the  plaintiff's  petition,  in  the  case  at  bar,  disclose  any 
such  controversy. 

Northern  Pacific  Railway  Co.  v.  Soderberg,  188  U.  S.  526,  23  Sup. 
Ct.  365,  47  L.  Ed.  575.  This  was  a  bill  in  equity  filed  by  the  railroad 
company  against  Soderberg  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Washington,  praying  an  injunction  restraining  him 
from  quarrying  stone  from  a  granite  ledge  from  land  which  the  railroad 
company  claimed  under  the  terms  of  an  act  of  Congress  under  which  its 
grantor  acquired  the  right  of  way  and  certain  alternate  sections  along 
its  line  of  lands  "not  mineral."  As  a  part  of  its  bill  for  injunction,  it 
alleged  that  the  defendant  had  entered  upon  the  land  in  controversy 
and  begun- to  quarry  and  dispose  of  the  granite  under  a  mineral  loca- 
tion made  by  him,  claiming  that  such  land  was  excepted  from  the 
general  land  grant  under  which  plaintiff  claimed,  and  the  bill  alleged 
that  the  question  in  the  case  was  whether  the  land  in  question  was 
"mineral  land"  in  the  sense  in  which  that  term  was  used  in  that  act 
of  Congress  referred  to,  and  that  that  question  had  not  yet  been  de- 
termined by  the  department.  The  defendant  answered,  raising  no 
issue  of  fact,  but  averred  that  the  land  was  mineral  land  and  excepted 
from  the  railroad  grant  by  the  terms  of  the  act  of  Congress.  The 
trial  court  sustained  the  contention  of  the  defendant,  and  entered  a 
decree  dismissing  the  bill.  The  case  was  appealed  to  the  Circuit  Court 
of  Appeals,  where  the  decree  was  affirmed.  The  railroad  company 
then  appealed  the  case  to  the  Supreme  Court,  where  the  defendant 
moved  to  dismiss  the  appeal  for  the  reason  that  the  jurisdiction  of 
the  federal  court  was  invoked  upon  the  ground  of  diverse  citizenship, 
and  that,  therefore,  the  decree  of  the  Court  of  Appeals  was  final,  un- 
der the  provisions  of  the  Court  of  Appeals  Act  of  1891  (Act  March 
3,  1891,  c.  517,  26  Stat.  826  [U.  S.  Comp.  St.  1901,  p.  547]).  Re- 
garding the  contention,  the  court  say : 

"But,  to  Impress  the  attribute  of  flnaUty  upon  a  judgment  of  thOj  Circuit 
Court  of  Appeals,  It  must  appear  that  the  original  Jurisdiction  of  the  Circuit 
Court  was  dependent  'entirely'  upon  diverse  citizenship.  That  is  not  the  case 
here.  Plaintiff's  bill  does  Indeed  set  up  a  diversity  of  citizenship  as  one 
ground  of  Jursdiction,  but,  as  It  appears  that  its  title  rests  upon  a  proper 
Interpretation  of  the  land  grant  att  of  1864  [Act  July  2,  1864,  c.  217»  13  Stat 
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365]  as  to  the  exception  of  nonmineral  lands,  there  Is  another  ground  wholly 
Independent  of  citizenship  under  that  clause  of  section  1  of  tpe  act  of  August 
13,  1888  (chapter  866,  25  Stat  433  [U.  S.  CJomp.  St.  1901,  p.  508]),  clothing 
the  Circuit  Court  with  jurisdiction  of  all  civil  suits  involving  over  $2,000, 
*and  arising  under  the  Constitution  or  laws  of  the  United  States.'  If  the  case 
made  by  the  plaintiff  be  one  which  depends  upon  the  proper  construction  of 
an  act  of  Congress,  with  the  contingency  of  being  sustained  by  one  construc- 
tion and  defeated  by  another.  It  is  one  arising  under  the  laws  of  the  United 
States.  Doolan  v.  Carr,  125  U.  S.  618  [8  Sup.  Ct  1228,  31  L.  Ed.  844;  Cooke 
V.  Avery,  147  U.  S.  375  [13  Sup.  Ct.  340.  37  L.  Ed.  2091.  Under  the  allegations 
of  the  bill,  the  fact  that  the  Land  Department  had  not  determined  whether 
the  land  in  question  was  mineral  or  nonmineral  does  not  involve  a  question 
of  fact,  as  the  facts  are  admitted,  but  solely  a  question  of  law  whether  land 
valuable  for  its  granite  is  mineral  or  nonmineral  under  the  terms  of  the 
grant  Morton  v.  Nebraska,  21  Wall.  660  [22  Ll  Ed.  639].  The  fact  that  a 
patent  issued  pending  suit  is  neither  set  up  in  the  pleadings  nor  noticed  in 
the  ol[>inlon  of  either  court    The  motion  to  dismiss  must  therefore  be  denied.*' 

The  above  suit,  it  is  seen,  was  by  bill  in  equity  for  injunction.  The 
allegations  of  the  bill  as  to  the  plaintiff's  title  from  the  government 
disclosed  a  question  of  law  depending,  as  the  court  says,,  upon  wheth- 
er land  valuable  for  its  granite  is  mineral  or  nonmineral  under  the 
terms  of  the  grant,  so  that  the  plaintiff's  statement  of  its  own  claim 
disclosed  the  fact  that  a  construction  of  the  act  of  Congress  was  nec- 
essary in  order  to  determine  whether  the  plaintiff  ever  acquired  title 
to  the  land  in  controversy.  In  the  case  at  bar,  the  petition  raises  no 
question  as  to  the  title  having  originally  passed  to  plaintiffs  by  virtue 
of  the  allotment  of  the  land  to  their  ancestor,  but  the  federal  question 
depends  upon  whether  the  defendants  shall  rely  upon  the  deed  of 
July  31,  1905.  If  they  do,  then,  as  we  have  seen,  the  construction 
of  the  act  of  Congress  may  become  necessary.  If  they  do  not,  and 
make  some  other  defense,  then  it  may  or  may  not  be  of  such  char- 
acter as  to  require  the  construction  of  the  Constitution  or  an  act  of 
Congress. 

Southern  Kansas  Railway  Co.  v.  Briscoe,  144  U.  S.  133,  12 
Sup.  Ct.  538,  36  L.  Ed.  377.  In  this  case  the  jurisdiction  depended 
entirely  upon  the  terms  of  a  special  act  of  Congress  under  which  the 
railway  company  was  authorized  to  construct  its  line  through  the 
Indian  Territory,  and  cannot  be  said  to  throw  any  light  upon  the 
general  jurisdictional  question  now  being  considered. 

Smith  V.  Stevens,  77  U.  S.  321,  19  L.  Ed.  933.  This  was  a 
suit  in  ejectment  commenced  in  a  Kansas  state  court,  after- 
wards appealed  to  the  Supreme  Court  of  the  state,  and  from 
there  to  the  Supreme  Court  of  the  United  States.  During  the 
progress  of  the  case  in  the  state  court,  the  effect  of  certain  acts 
of  Congress  and  treaties  relating  to  Indian  lands  came  in  ques- 
tion, and  from  the  decision  of  the  state  Supreme  Court  an  ap- 
peal was  taken  to  the  United  States  Supreme  Court.  The  question 
of  jurisdiction,  as  it  arises  here,  was  not  in  any  way  in  that  case.  The 
case  of  Pickering  v.  Lomax,  145  U.  S.  310,  12  Sup.  Ct.  860,  36  L. 
Ed.  716,  which  is  also  relied  upon,  originated  in  an  Illinois  state  court, 
and  was  appealed  to  the  Supreme  Court' of  that  state,  thence  to  the 
Supreme  Court  of  the  United  States,  and  sheds  no  light  upon  the 
question  here*    Nor  do  I  find  anything  in  Barry  v.  Edmonds,  116 
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U.  S.  550,  6  Sup.  Ct.  501,  29  L.  Ed.  729,  or  Blackburn  v.  Portland 
Gold  Mining  Co.,  175  U.  S.  571,  20  Sup.  Ct.  222,  44  L.  Ed.  276,  cited 
by  plaintiffs,  that  sustains  their  contention  on  this  jurisdictional  ques- 
tion. 

To  my  mind  the  case  of  Joy  v.  St.  Louis,  supra,  is  decisive  of  this 
case,  and  the  demurrer  therefore  will  be  sustained,  and  the  cause  dis- 
missed for  lack  of  jurisdiction.    It  is  so  ordered. 


CAROLINA  GLASS  CO.  ▼.  MURRAY  et  aL 

(District  Court,  B.  D.  South  Carolina.    June  19,  1912.) 

1*  MoiTST  Received  (8  13*) — Right  of  Action — Intebbst  iw  Fund. 

Plaintiff  cannot  recover  In  an  action  for  money  received,  unless  it 
possesses  some  title  to,  interest  in,  or  lien  on  the  particular  fund  in  the 
hands  of  the  person  against  whom  the  action  is  brought 

[Ed.  Note. — For  other  cases,  see  Money  Received,  Cent.  Dig.  |  40 ;  Dec. 
Dig.  S  13.*] 

2.  States  (|  191*)— Action  Against  ^tate— Right  to  Sub— Ownebsuip  op 
Fund. 

Act  S.  C.  Feb.  16,  1907  (25  St  at  Large,  p.  463),  provided  for  the  estab- 
lishment of  dispensaries,  and  section  6  declared  that  the  members  of  the 
county  dispensary  board  were  county  officers,  and  were  authorized  in 
the  name  of  the  state  to  buy  in  any  market  and  retail  within  the  state 
liquors  and  beverages  as  provided  therein,  "provided  that  the  state 
should  not  be  liable  on  any  contract  for  the  purchase  thereof  beyond  the 
actual  assets  of  the  dispensary  for  which  the  purchase  was  made." 
Section  11  required  each  dispenser  daily  to  deposit  to  the  credit  of  the 
county  board  in  a  bank  designated  by  it  all  moneys  received  by  him  for 
sales,  which  sales  section  13  requires  to  be  made  for  cash  at  a  profit  to 
be  determined  by  the  board,  and  section  18  provides  for  the  distribution 
of  profits  quarterly  for  the  benefit  of  various  county  purposes.  Held  that, 
where  supplies  were  sold  by  complainant  to  a  dispensary  board,  they 
were  sold  under  the ,  authority  and  in  the  name  of  the  state  to  it  as  a 
purchaser,  and  that '  the  receipts  of  the  business  did  not  constitute  a 
tnist  fund  for  the  payment  of  the  dispensary  debts  of  which  the  dis- 
pensers were  the  trustees,  and  hence  the  state  was  a  necessary  party  to 
a  suit  by  complainant  for  the  purchase  price  of  supplies  so  sold,  wbich 
action  could  not  be  maintained  where  the  state  had  not  consented  to  al- 
low Itself  to  be  sued. 

[Ed.  Note. — For  other  cases,  see  States.  Cent  Dig.  U  179-184;  Dec 
Dig.  (  191.* 

What  are  suits  against  states  within  the  meaning  of  constitutional 
amendment  11.  See  note  to  Murray  v.  Wilson  Distilling  Co.,  92  C.  C. 
A.  25.1 

At  Law.  Action  by  the  Carolina  Glass  Company  against  W.  J.  Mur- 
ray and  others.    Judgment  for  defendants. 

Lyles  &  Lyles  and  D.  W.  Robinson,  of  Columbia,  S.  C,  for  plain- 
tiff. 

B.  L.  Abney,  of  Columbia,  S.  C,  and  W.  F.  Stevenson,  of  Cheraw, 
S.  C,  and  J.  Fraser  Lyon,  Atty.  Gen.,  for  defendants. 

•For  oUier  case*  see  tamo  topic  A  (  zotubeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indozfls 
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SMITH,  District  Judge.  This  is  an  action  at  law ;  but,  the  result 
depending  upon  questions  of  law,  the  parties  to  the  cause  have  by 
written  stipulation  duly  signed  and  filed  waived  a  jury  trial,  and  the 
question  therefore  comes  before  the  court  without  a  jury  for  trial 
and  determination.  The  complaint  is  in  the  nature  of  an  action 
against  the  individual  defendants  for  moneys  by  them  had  and  re- 
ceived, and  which  moneys  they  ought  ex  aequo  et  bono  to  refund  to 
the  plaintiff  as  its  property.  The  defendants  were  at  one  time  mem- 
bers of  the  state  dispensary  commission,  appointed  under  the  act  ap- 
proved February  16,  1907  (25  Stats.  S.  C.  p.  835),  and  as  such  re- 
ceived a  sum  of  money  under  the  following  circumstances,  as  appears 
by  the  testimony  in  the  cause,  viz. : 

By  an  act  approved  February  16,  1907  (25  Stats.  S.  C.  p.  463)  the 
General  Assembly  of  South  Carolina  enacted  that,  wherever  at  the 
election  in  the  act  provided  for  any  county  voted  in  favor  of  the  sale 
of  alcoholic  liquors  and  beverages,  it  should  be  lawful  that  the  same 
should  be  sold  in  such  county,  and  that  thereupon  a  board  Should 
be  appointed  to  be  known  as  the  "County  Dispensary  Board,"  who 
were  authorized  and  required  to  establish  dispensaries  in  the  county 
for  the  sale  of  alcoholic  liquors  and  beverages  under  the  forms  and 
limitations  prescribed  in  the  act.  ,  The  act  also  provided : 

"Sec.  6.  Tbe  members  of  the  said  county  dispensary  board  are  hereby  de- 
clared to  be  county  oifflcers  and  are  hereby  authorized  and  empowered  under 
the  authority  and  in  the  name  of  this  state,  to  buy  in  any  market  and  retail 
within  the  state,  liquors  and  beverages  as  provided  herein:  Provided  that 
the  state  shall  not  be  liable  upon  any  contract  for  the  purchase  thereof  be- 
yond the  actual  assets  of  the  dispensary  for  which  the  purchase  is  made." 

"Sec.  11.  Each  dispenser  shall  daily  deposit  to  the  credit  of  the  county 
board,  in  a  bank  designated  by  the  board,  all  moneys  received  by  him  from 
sales." 

"Sec  13.  All  sales  shall  be  for  cash  and  at  a  profit  to  be  determined  by 
the  board." 

By  section  18  it  is  provided  that  the  county  dispensary  board  should 
quarterly  in  each  year  make  a  sworn  statement  of  the  profits,  and  at 
the  same  time  divide  and  pay  out  the  profits  as  so  ascertained  in  the 
proportion  fixed  by  the  act  to  various  public  county  purposes.  The  • 
act  appointing  a  state  dispensary  commission,  although  a  separate  act, 
was  approved  on  the  same  day  as  this  last-mentioned  act  providing 
for  county  dispensary  boards,  viz.,  February  16,  1907.  Under  the 
act  of  February  16,  1907,  creating  the  state  dispensary  commission, 
the  commission  so  created  was  directed  to  close  out  the  entire  busi- 
ness of  the  state  dispensary  as  carried  on  by  the  state  prior  to  Feb- 
ruary 16,  1907,  collect  all  debts  due,  and  pay  all  just  liabilities  of  the 
state  growing  out  of  the  said  business.  The  commission  was  given 
full  power  and  authority  to  investigate  the  past  conduct  of  the  affairs 
of  the  dispensary.  This  act  of  1907  was  amended  in  1908  so  as  to 
give  the  commission  full  power  to  pass  upon,  fix,  and  determine  all 
claims  against  the  state  growing  out  of  dealings  with  the  dispensary; 
and  to  pay  for  the  state  any  and  all  just  claims  which  have  been  sub- 
mitted to  and  determined  by  it  and  no  other.  25  Stats.  S.  C.  p.  1293^ 
§  11- 
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The  plaintiff  in  this  case  had  furnished  the  state  with  bottles  and 
demijohns  used  in  the  business  of  the  state  dispensary  as  carried  on 
prior  to  February  16,  1907,  and  had  a  claim  therefor  against  the  state 
for  $23,013.75.  This  claim  the  plaintiff  presented  to  the  state  dispen- 
sary commission,  who,  after  investigation,  found  that,  in  pursuance  of 
a  conspiracy  between  some  of  the  directors  of  the  state  dispensary 
and  some  of  the  plaintiff's  officers  or  agents  to  defraud  the  state,  the 
latter  had  paid  the  plaintiff  on  glassware  purchased  between  1902 
and  April,  1906,  a  price  exceeding  the  fair  market  value  thereof  by 
$51,432.94.  Therefore,  allowing  plaintiff's  claim  of  $23,013.75,  th^ 
commission  found  that  plaintiff  was  indebted  to  the  state  in  the  sum  of 
$28,419.24,  the  difference  between  the  amount  of  its  claims  and  the 
sum  it  had  fraudulently  collected  from  the  state  prior  to  April,  1906. 
From  this  decision  of  the  commission  an  appeal  was  taken  under  the 
provisions  of  the  act  of  1907  to  the  Supreme  Court  of  South  Caro- 
lina. This  appeal  was  heard  by  that  court,  which  on  November  17, 
1910,  tendered  its  decision  affirming  the  decision  of  the  commission 
so  far  as  that  decision  held  that  the  plaintiff  had  no  claim  against  the 
state.    That  court  held  further : 

'*The  findings  of  the  commission,  however,  are  coDtrolling  only  in  its  de- 
termination of  the  nonliability  of  the  state  upon  appellant's  daim.  They 
have  not  the  force  or  effect  of  a  judgment,  concluding  appellant  in  any  other 
proceeding,  such,  for  instance,  as  the  state  might  institute  in  the  proper  court 
to  recover  the  amount  found  by  the  commission  to  be  due  it  by  appellant" 

And  again : 

"So  long,  therefore,  as  the  action  of  the  commission  was  confined  to  the 
investigation  of  all  dealings,  past  and  present,  with  the  dispensary,  and  the 
determination  of  the  just  liabilities  of  the  state  growing  out  of  them,  it  was, 
as  we  have  seen,  based  upon  constitutional  authority,  and  was  valid  and 
binding.  But  we  find  no  authority  in  the  Constitution  for  the  Legislature 
to  provide  by  law  how  claims  of  the  state  against  others  shall  be  established 
or  adjusted  except  through  the  courts.  We  conclude,  therefore,  that,  in  so 
far  as  the  act  of  1910  attempts  to  confer  upon  the  commission  power  to  pass 
final  judgment  upon  the  claim  of  the  state  against  the  plaintiff,  it  is  uncon- 
stitutional, null,  and  void."  Carolina  Glass  Co.  y.  State  of  8.  O.,  87  S.  G. 
270,  69  S.  E.  391. 

In  the  meantime,  and  after  the  creation  of  the  county  dispensary 
board  under  the  act  of  February  16,  1907,  the  plaintiff  from  time  to 
time  furnished  the  county  dispensary  board  for  Richland  county  glass- 
ware under  purchases  made  from  it  by  that  board,  and  on  February 
23,  1910,  there  was  admittedly  due  to  the  plaintiff  for  these  purchases 
the  sum  of  $4,963.13.  On  the  23d  of  February,  1910  (26  Stats.  S. 
C.  p.  876),  by  an  act  of  the  General  Assembly  of  South  Carolina  ap- 
proved that  day,  it  was  provided : 

*'Sec.  6.  In  any  and  all  cases  where  the  state  dispensary  commission 
has  heretofore  found  any  amount  due  the  state  by  any  person,  firm  or  cor- 
poration on  account  of  dealings  with  the  state  dispensary,  the  several  county 
dispensary  boards  now  existing,  and  all  boards  and  other  officer  or  officers 
in  charge  of  any  money  due  any  such  person,  firm  or  corporation  on  account 
of  any  dealings  with  any  and  all  county  dispensaries  heretofore  existing, 
shall,  upon  demand,  pay  to  the  state  dispensary  commission  a  sufficient 
amount,  or  so  much  thereof  as  may  be  on  hand,  to  cover  the  amount  so  found 
to  be  due  the  state.** 
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Subsequent  to  February  23,  1910,  and  between  that  date  and  De- 
cember 13,  1910,  the  plaintiff  delivered  to  the  county  dispensary  board 
for  Richland  county  additional  supplies  of  glassware  for  which  there 
was  admittedly  due  to  plaintiff  $12,586.64,  which,  added  to  the  $4,- 
963.13  due  on  the  23d  of  February,  1910,  made  a  total  of  $17,550.07 
,  admittedly  due  to  plaintiff  on  December  13,  1910.  On  that  day,  viz., 
December  13,  1910,  the  county  dispensary  board  for  Richland  county 
paid  the  sum  of  $17,550.07  to  the  state  dispensary  commission  under 
the  circumstances  stated  in  the  receipt  given  for  the  same,  viz. : 

"Columbia,  S.  0.,  December  13,  1910. 
"Received  from  the  Richland  county  dispensary  board  the  sum  of  seven- 
teen thousand  Ave  hundred  &  fifty  ot/ioo  dollars  ($17,550.07),  being  the 
amount  in  the  hands  of  the  Richland  county  dispensary  board  to  the  credit 
of  the  Carolina  Glass  Company  for  goods-  and  merchandise  bought  by  the 
Richland  county  dispensary  board  from  the  Carolina  Glass  Company,  which 
amount  is  paid  to  the  state  dispensary  commission  upon  its  demand  made  in 
pursuance  of  the  provisions  of  the  act  of  the  General  Assembly  entitled  *An 
act  to  further  provide  for  winding  up  the  affairs  of  the  state  dispensary* 
approved  23  day  of  February,  1910 ;  and  in  pursuance  of  the  judgment  of  the 
Supreme  Court  in  the  case  of  the  Carolina  Glass  Company  vs.  Dr.  W.  J. 
Murray  et  aL 

*'State  Dispensary  Commission,  by  W.  J.  Murray,  Chairman. 
"$17,550.07." 

On  November  22,  1910  (after  the  filing  of  the  opinion  of  the  Su- 
preme Court  of  South  Carolina  in  Glass  Co.  v.  State  of  S.  C),  the 
plaintiff  in  this  case  gave  the  defendants  personal  notice  that  they 
would  be  held  personally  liable  for  any  funds  due  to  plaintiff  by  any 
county  dispensary  board  which  the  defendants  should  hold,  and  not 
pay  over  to  the  plaintiff.  On  receiving  this  amount  of  $17,550.07, 
the  defendants  held  it  until  March  27,  1911,  when  they  turned  it  over 
to  the  persons  who  had  been  appointed  as  members  of  the  state  dis- 
pensary commission  in  succession  to  the  present  defendants  who  had 
ceased  to  be  such. 

The  contention  of  plaintiff  is  that  this  amount  of  $17,550.07  was 
a  fund  to  which  plaintiff  is  and  was  entitled,  that  it  came  into  the 
hands  of  the  defendants  on  December  13,  1910,  under  circumstances 
which  fully  notified  the  defendants  that  ex  aequo  et  bono  they  'were 
bound  to  pay  it  to  plaintiff,  and  that  the  action  of  defendants  in 
turning  it  over  on  March  27,  1911,  to  their  successors  in  office  was 
tortious  and  unlawful  after  the  notice  of  November  22,  1910,  and 
leaves  defendants  personally  responsible  for  the  amount. 

The  jurisdiction  of  this  court  is  invoked  on  the  ground  that  the 
act  of  February  23,  1910  (St.  at  Large  [S.  C]  p.  876),  is  in  con- 
travention of  section  10,  art.  1,  of  the  United  States  Constitution,  as 
impairing  the  obligation  of  the  contract,  whereby,  under  the  act 
of  February  16,  1907,  the  county  dispensary  board  wis  bound  to 
pay  to  plaintiff  the  amount  admittedly  due  for  the  glassware  fur- 
nished by  it,  and  is  further  in  contravention  of  the  fourteenth  amend- 
ment to  the  United  States  Constitution,  in  that  it  seeks  without  due 
process  of  law  to  take  the  amount  of  $17,550.07  admittedly  due  to 
plaintiff  and  arbitrarily  apply  it  to  the  payment  of  a  contested  claim 
made  by  the  state,  not  yet  judicially  established,  for  $28,419.24  against 
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the  plaintiff.  The  defendants  obj-ect  to  the  jurisdiction  of  this  court 
on  the  ground  that  this  action  is  in  effect  an  action  against  the  state, 
or  to  which  the  state  is  a  necessary  party,  and  pleaded  in  bar  to  the 
merits  that  the  cause  of  action  set  up  in  the  complaint  is  res  ad- 
judicata,  having  been  already  adjudicated  by  the  state  courts  in  the 
cause  of  Carolina  Glass  Co.  v.  State  of  S.  C,  the  decision  of  the  , 
court  in  which  case  is  reported  in  87  S.  C.  270,  69  S.  E.  391. 

On  this  last  question  the  judgment  of  this  court  is  that  the  mat- 
ter is  not  res  ad  judicata.  By  the  express  terms  of  the  decision  re- 
ferred ^to  the  merits  of  the  contention  of  plaintiff  in  any  affirmative 
proceeding  in  any  court  of  competent  jurisdiction  for  a  recovery  is 
not  passed  upon  or  adjudged.  Neither  the  parties  nor  the  con- 
troversy in  the  case  before  this  court  are  the  same  with  those  in 
the  case  before  the  state  dispensary  commission  and  the  state  Su- 
preme Court.  If  the  facts  were  as  they  are  presupposed  to  be  by  the 
plaintiff  in  its  pleading,  this  court  would  find  no  difficulty  in  holdirig 
as  a  conclusion  of  law  that  so  much  of  the  act  of  February  23,  1910, 
as  may  seek  by  force  of  the  act  itself  to  divest  the  plaintiff  summarily 
of  any  vested  right  or  title  acquired  by  virtue  of  the  act  of  February 
16, 1907,  or  as  may  seek  to  take  summarily  any  property  belonging  to 
plaintiff  and  apply  it  to  the  state's  use,  is  null  and  void.  In  other 
words,  if  the  said  amount  of  $17,550.07  was  a  fund  belonging  to 
the  plaintiff,  was  its  property,  to  which  it  had  title,  then  the  act  of 
February  23,  1910,  in  so  far  as  it  attempted  to  summarily  take  that 
fund  and  give  it  to  the.  state  without  proper  judicial  process,  was  and 
is  null  and  void  under  the  provisions  of  the  United  States  Constitu- 
tion above  mentioned.  If,  however,  the  said  amount  of  $17,550.07 
was  not  a  fund  to  which  the  plaintiff  had  such  title  as  to  be  able  to 
recover  it  in  the  proceedings  now  before  this  court,  but,  if  it  was 
and  is  the  property  of  the  state  of  South  Carolina,  then  the  statute 
would  not  be  subject  to  the  prohibitive  clauses  of  the  United  States 
Constitution.  Without  discussing  the  principles  which  govern  the 
right  of  action  in  a  case  for  money  had  and  received  to  the  use  of 
another,  it  is  enough  to  say  that  in  all  such  cases  the  plaintiff  must 
establish  his  title  to  the  particular  fuhd  in  question  as  distinguished 
from  a  mere  claim  as  a  creditor  of  the  person  to  whom  the  fund  be- 
longs. To  illustrate:  If  A.  is  a  creditor  of  B.,  and  C.  has  in  his 
possession  funds  of  B.,  that  would  not  justify  an  action  by  A.  against 
C.  for  money  had  and  received.  A.  would  have  the  right  only  to 
bring  an  action  against  B.  to  recover  his  debt,  and  as  an  incident 
to  that  action  (if  the  other  circumstances  permitted)  attach  the  funds 
in  the  hands  of  C.  to  answer  to  the  judgment  when  established.  B., 
however,  would  be  a  necessary  party  to  this  action.  But,  if  B.  had 
made  an  assignment  to  A.  of  the  particular  funds  in  the  hands  of 
C,  whether  before  or  after  it  reached  his  hands,  an  action  for  money 
had  and  received  would  lie  directly  against  C. 

It  is  thus  evident  that  upon  the  question  of  the  plaintiff's  title 
to,  interest  in,  or  lien  upon  the  particular  fund  received  by  the  defend- 
ants all  other  questions  in  this  cause  depend. 

[1]  (1)  The  plaintiff  cannot  recover  in  an  action  for  money  had 
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and  received  unless  it  possesses  some  title  to,  interest  in,  or  lien 
upon  the  particular  fund  in  the  hands  of  the  third  party  against 
whom  the  action  is  brought. 

(2)  Unless  the  plaintiff  under  the  act  of  1907  or  otherwise  had 
such  an  interest  in,  lien  upon,  or  title  to  the  specific  fund  of  $17,- 
550.07  as  to  give  it  a  definite  vested  right  to  it,  then  section  6  of  the 
act  of  1910  could  not  operate  to  divest  any  such  right  in  contraven- 
tion of  the  clauses  of  die  United  States  Constitution  set  up  in  the 
complaint. 

(3)  If  this  fund  of  $17,550.07  belonged  to  the  state  of  South  Car- 
olina, and  the  plaintiff  was  only' a  creditor  of  the  state  of  South  Car- 
olina and  possessed  no  interest  in,  lien  upon,  or  title  to  this  specific 
fund,  then  the  state  of  South  Carolina  would  be  a  necessary  party 
to  any  judicial  proceedings  attempting  to  establish  a  judgment  against 
the  state,  and  by  virtue  of  such  judgment  when  established  to  sub- 
ject this  fund  as  the  property  of  the  state  to  the  payment  of  such 
judgment. 

Under  the  second  of  these  questions,  a  different  controversy  ex- 
ists with  regard  to  the  $4,963.13  due  on  the  23d  of  February,  1910, 
than  with  regard  to  the  $12,586.64,  which  Became  due  for  articles 
furnished  subsequent  to  that  date,  and  furnished,  therefore,  with  full 
knowledge  and  notice  of  the  act  of  February  23,  1910,  now  com- 
plained of  as  contravening  the  prohibitive  clauses  of  the  United  States 
Constitution.  That  statute  could  only  contravene  those  provisions  as 
to  contracts  made  and  rights  existing  prior  to  its  passage.  The  con- 
tracts for  the  sale  of  the  articles  represented  in  the  claim  for  $12,- 
586.64  having  been  entered  into  and  all  rights  thereunder  having 
accrued  subsequent  to  the  passage  of  the  act  could  not  have  been  by 
it  divested  or  impaired  or  taken  without  due  process  of  law.  As, 
however,  if  the  plaintiff  is  not  entitled  to  maintain  this  action  for  the 
$4,963.13,  a  fortiori  it  must  fail  as  to  the  $12;586.64,  it  will  not  be 
necessary  to  discuss  them  separately  in  this  opinion. 

[2]  To  whom  did  the  fund  of  $17,550.07  belong  both  before  and 
after  it  reached  the  hands  of  defendants?  Under  section  6  of  the  act 
of  1907  county  dispensary  boards  are  ''authorized  and  empowered 
under  the  authority  and  in  the  name  of  this  state  to  buy  in  any 
market  and  retail  within  the  state  liquors  and  beverages  as  provided 
herein."  If  this  was  all,  there  would  be  no  doubt  Siat  the  county 
dispensary  board  was  simply  the  agent  of  the  state  to  do  as  com- 
manded. If  the  liquors  and  beverages  were  purchased  under  the 
authority  and  in  the  name  of  the  state,  then  the  state  was  the  pur- 
chaser and  the  owner  of  the  articles  when  purchased.  Necessarily 
it  follows  from  this  that,  if  the  state  was  the  purchaser,  the  state  was 
the  party  liable  on  the  contract  to  the  vendor  for  the  purchase  price. 
Necessarily  it  also  follows  that,  if  the  state  was  the  purchaser  and 
the  owner  of  the  articles  when  purchased,  it  was  also  the  owner 
of  the  proceeds  of  the  same  articles  when  sold  by  its  direction.  It 
is  true  that  in  the  first  two  lines  of  this  section  the  members  of  the 
county  dispensary  board  are  declared  to  be  "county  officers."  There 
is  no  reason,  however,  why  the  state  should  not  operate,  if  it  sees 
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fit,  through  or  by  means  of  local  county  officers  who  owe  the  existence 
of  their  office  to  a  state  statute,  as  well  as  by  means  of  general 
state  officers.  It  might  be  a  question  if  the  officers  chose  to  makc^ 
it,  whether  as  a  county  officer  the  performance  of  a  general  state 
duty  could  be  devolved  upon  him,  but,  if  the  act  performed  was  one 
in  the  name  and  under  the  authority  of  the  state,  the  state  would 
still  be  the  responsible  party,  notwithstanding  it  might  have  been  per- 
formed by  an  officer  who  could  not  have  been  compelled  to  per- 
form it. 

So  the  proviso  following  the  clause  above  quoted  is : 
"That  the  state  shall  not  be  liable  upon  any  contract  for  the  purchase 
thereof  beyond  the  actual  assets  of  the  dispensary  for  which  the  purchase  Is 

made." 

• 

The  very  language  of  this  clause  would  show  that  it  was  intended 
that  the  state  should  be  liable  upon  any  contract  up  to  the  extent  of 
the  actual  assets  of  the  county  dispensary  for  which  the  purchase  was 
made.  If  the  state  was  liable,  then  it  meant  that  the  state  was  ven- 
dee, and  as  such  the  owner  of  the  property  purchased.  That  the  lia- 
bility of  the  state  was  limited  would  not  appear  to  affect  this  logical 
sequence.  That  limitation  would  appear  simply  to  be  notice  to  any 
one  selling  to  the  county  dispensary  board  on  the  credit  of  the  state 
that  it  must  be  careful  not  to  sell  to  that  particular  county  dispensary 
board  any  articles  which  exceeded  in  the  cost  price  the  actual  assets 
in  the  hands  of  that  particular  county  dispensary  board.  It  would 
not,  however,  affect  the  express  provision  that,  if  it  did  sell,  it  sold 
to  them  under  the  authority  and  in  the  name  of  the  state;  in  other 
words,  sold  to  the  state  the  articles  sold.  This  inference  is  corrobo- 
rated by  the  provisions  of  section  18,  providing  for  the  division  of 
the  profits  in  each  county  of  the  business  of  the  sale  of  alcoholic  liq- 
uors and  beverages,  as  carried  on  undler  the  statute  by  the  county 
dispensary  board.  Those  profits  are  arbitrarily  divided  differently  in 
different  counties.  In  some  one-third  goes  to  the  municipality  in 
which  the  dispensary  may  be  located ;  in  another  one-half  goes  to  such 
municipality;  in  some  counties  one-third  goes  to  the  county  school 
fund;  in  other  counties  only  one-fifth  goes  to  that  fund.  This  evi- 
dences that  the  state  retained  to  herself  the  entire  control  of  the  prof- 
its to  be  distributed  as  it  saw  fit,  as  its  own  money  and  with  the  power 
at  any  time  by  statute  to  repeal  any  existing  mandate  for  the  division 
of  these  profits,  and  make  another  and  wholly  different  distribution. 

It  is  claimed  that,  inasmuch  as  the  statute  only  undertakes  tcJ  deal 
directly  with  the  distribution  of  the  profits  of  the  business,  the  infer- 
ence is  that  the  balance  was  devoted  by  the  state  to  the  payment  of 
the  expenses  of  that  business  and  incidentally  as  part  of  those  expenses 
to  the  payment  of  the  persons  from  whom  the  articles  necessary  for 
the  business  were  purchased.  It  is  contended  that  this  constitutes 
such  balance  a  sort  of  trust  fund  to  be  held  by  the  county  dispensary 
board  for  those  specific  parties,  thus  constituting  the  persons  who 
might  be  the  holders  of  that  indebtedness,  which  must  be  deducted 
before  the  profits  are  ascertained,  beneficiaries  directly  interested  ia 
this  fund  as  a  trust  fund.    This  result  would  be  a  very  strained  in- 
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fcrence  under  the  circumstances.  The  direction  that  the  profits  must 
be  ascertained  and  distributed  may  be  a  direction  by  the  state  to  its 
agents  to  pay  the  expenses  of  the  business  before  ascertaining  and 
distributing  the  profits,  but  it  is  no  more  a  segregation  fo  the  credi- 
tors individually  of  any  part  of  the  funds  to  pay  the  expenses  than  is 
the  act  of  any  prudent  business  man  who  pays  the  expenses  of  his 
business  before  he  spends  his  profits.  The  state  could  at  any  time 
interfere  and  direct  that  these  expenses  should  not  be  paid  until 
vouched  or  audited  as  the  state  saw  fit,  or,  in  fact,  it  might  expressly 
prohibit  their  payment  until  directed  by  an  act  of  the  Legislature,  or, 
if  it  chose  to  go  to  that  length,  might  wholly  forbid  the  payment.  The 
method  adopted  by  the  state  for  the  payment  of  the  expenses  of  the 
business  authorized  by  it  in  no  sense  can  be  fairly  construed  as  con- 
stituting the  proceeds  of  the  state's  own  property  which  could  be  used 
by  it  for  the  payment  of  those  ,or  any  other  expenses,  a  trust  fund  to 
which  the  parties  to  whom  the  expenses  should  be  paid  are  entitled  to 
look  to  as  a  specific  fund  assigned  to  them  of  which  they  are  the  bene- 
ficiaries. 

The  provisions  of  sections  11  and  13  of  the  act  of  1907  lend  no 
additional  strength  to  the  argument  in  favor  of  the  inference  sought 
to  be  drawn  by  the  plaintiff.  Those  sections  prescribe  the  methods 
to  be  followed  by  the  state's  agents  in  the  conduct  of  the  state's  busi* 
ness  so  as  to  secure  its  efficient  and  safe  performance.  In  consider- 
ing this  very  section  6  of  the  act  of  1907,  the  Supreme  Court  of  South 
Carolina  held  that  the  county  dispensaries  were  conducted  under  the 
authority  and  in  the  name  of  the  state.  "Therefore  the  officers  in 
charge  of  them  are  agents  of  the  state,  and  the  funds  arising  from  the 
sale  of  liquors  through  them  are  the  funds  of  the  state,  and  the  debts 
due  for  goods  sold  them  are  the  debts  of  the  state."  Glass  Co.  v. 
State,  87  S.  C.  288,  69  S.  E.  398.  In  the  same  case  the  state  court 
affirmed  the  conclusion  of  that  court  in  the  case  of  State  v.  Dispensary 
Commission,  79  S.  C.  325,  60  S.  E.  931,  viz.: 

''The  General  Assembly  may  require  the  public  funds  or  any  part  of  them 
to  be  put  in  any  place  or  with  any  person  it  sees  fit;  and  there  is  no  limit 
to  Its  power  in  imposing  conditions  and  conferring  discretion  on  its  fiscal 
agent  for  the  disbursements  of  these  funds  to  its  creditors." 

In  the  same  case  (State  v.  The  Dispensary  Commission,  79  S.  C. 
3260  the  Supreme  Court  quoted  and  followed  the  Supreme  Court  of 
the  United  States  in  the  case  of  Buchanan  v.  Alexander,  4  Howard, 
20,  to  the  effect  that: 

"So  long  as  money  remains  in  the  hands  of  a  disbursing  officer,  It  is  as 
much  the  money  of  the  United  States  as  if  it  had  not  been  drawn  from  the 
treasury." 

Under  the  construction  of  the  statute  of  1907,  as  decided  in  the 
case  of  Glass  Co.  v.  State,  87  S.  C.  270,  69  S.  E.  391,  and  the  princi- 
ple decided  in  State  v.  Dispensary  Commission,  79  S.  C.  316,  60  S.  E. 
928,  the  Supreme  Court  of  the  state  of  South  Carolina  has  decided 
that  the  proceeds  of  the  articles  purchased  by  the  county  dispensary 
board  under  the  authority  given  in  the  act  of  1907  was  the  property  of 
the  state.    That  being  the  case,  it  follows  that  it  is  not  the  property  of 

in  8.  B.  928. 
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the  plaintiff  in  this  case,  and  plaintiff  has  no  enforceable  interest  in  it, 
and  that  this  action  is  an  attempt  on  the  part  of  the  plaintiff  to  sub- 
ject this  fund  which  is  the  property  of  the  state  to  the  payment  of  the 
claim  it  holds  against  the  state.  To  that  proceeding  the  state  is  a  nec- 
essary party.  Inasmuch  as  the  state  has  not  consented  to  allow  itself 
to  be  sued,  this  court  has  no  jurisdiction  of  any  action  against  it,  and 
can  have  no  jurisdiction  of  the  action  of  the-  plaintiff  in  this  case 
against  the  state.  In  the  case  of  Murray  V.  Wilson  Distilling  Co., 
213  U.  S.  151,  29  Sup.  Ct.  458,  53  L.  Ed.  742,  the  Supreme  Court  of 
the  United  States  decided  that  it  was  apparent  that  the  purchases 
which  were  made  by  the  state's  officers  or  agents  of  liquors  for  the 
consumption  of  South  Carolina  under  the  dispensary  acts  prior  to  the 
act  of  1907  were  purchases  made  by  the  state  for  its  account,  and 
therefore  that  the  relation  of  debtor  and  creditor  arose  from  such 
transactions  between  the  state  and  the  persons  who  sold  the  liq- 
uor. It  further  held  that  the  proceeds  of  such  liquors  when  sold 
by  the  state's  officers  or  agents  belonged  to  the  state,  and  that 
suits  by  the  vendors  against  the  parties  in  whose  hands  those  state 
funds  were,  so  as  to  compel  the  application  to  the  debts  claimed  by 
the  vendors,  of  the.  proceeds  of  the  liquors  in  the  hands  of  such 
parties,  were,  in  effect,  suits  against  the  state,  and  that  as  such  came 
within  the  express  prohibition  of  the  eleventh  amendment  of  the  Con- 
stitution of  the  United  States,  and  that  this  court  could  have  no  ju- 
risdiction of  them.  The  Supreme  Court  of  the  United  States  held, 
further,  in  the  same  case,  that  by  engaging  in  a  business  the  state  does 
not  thereby  lose  the  exemption  from  suit  given  to  it  under  the  eleventh 
amendment  to  the  United  States  Constitution.  It  follows  that  upon 
the  facts  found  in  this  case  under  the  principles  adjudged  by  the  Su- 
preme Court  of  South  Carolina  in  the  two  cases  cited,  and  by  the 
Supreme  Court  of  the  United  States  in  Murray  v.  Wilson  Distilling 
Co.,  supra,  that  this  court  has  no  jurisdiction  of  this  cause  as  being 
in  effect  a  suit  against  the  state  or  one  to  which  the  state  is  a  neces- 
sary party,  and!  that  the  demurrer  interposed  by  the  defendants  to  the 
jurisdiction  of  the  court  must  be  sustained.  Although  it  would  appear 
to  follow  also  from  the  principles  adjudicated  in  the  decisions  re- 
ferred to  that  the  plaintiff  had  no  such  interest  in  the  fund  received 
by  the  defendants  as  would  entitle  it  to  recover  in  this  action  against 
the  defendants  individually  as  for  money  had  and  received,  and  that 
having  no  such  interest  section  6  of  the  act  of  1910  divested  no  right 
of  nor  impaired  any  contract  held  by  the  plaintiff  so  as  to  contravene 
the  provisions  of  the  United  States  Constitution,  yet,  as  the  court 
finds  that  for  the  reasons  stated  it  has  no  jurisdiction  of  the  cause  as 
being  one  in  effect  against  the  state,  this  adjudication  is  limited  to  one 
of  dismissal  on  that  ground,  and  a  formal  judgment  to  that  effect  will 
be  entered. 
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BVBRITT  et  aL.v.  DUSS  et  aL 
(District  Gourt,  W.  D.  PennsylTania.    July  10,  1912.) 

1.  AB80CIATI0NB  (i  16*) — DISSOLUTION — HeIBS  OF  MEMBER — ^RESULTING  TbTTST. 

Under  the  agreements  of  the  members  and  officers  of  the  Harmony 
Society,  providing  that  the  subscribers,  for  themselves  and  their  heirs 
and  descendants,  renounced  all  their  estate  and  property  to  the  founder 
and  his  associates  as  a  free  gift  and  donation  for  the  benefit  of  the  com- 
munity and  bound  themselves  and  their  heirs  to  make  free  renunciation 
thereof  and  to  leave  the  same  at  the  disposal  of  the  superintendents  of 
the  community  as  though  they  were  never  possessed  thereof,  and  also 
providing  that  such  officers  should  be  under  no  obligation  to  account  for 
the  property,  but  that  it  should  be  in  the  discretion  of  the  superintendent 
to  determine  whether  any,  and,  if  any,  what,  allowance  should  be  made 
to  a  withdrawing  member  or  his  representative  as  a  donation,  the  prop- 
erty was  held  under  a  joint  tenancy  with  the  right  of  survivorship,  and 
hence  the  heirs  of  the  founder  had  no  standing  to  assert  a  dissolution  of 
the  society  and  claim  a  share  of  its  assets  on  the  theory  of  a  resulting 
trust. 

[Ed.  Note. — ^For  other  cases,  see  Associations,  Cent  Dig.  §i  ip-25: 
Dec.  Dig.    i  15.*] 

2.  Tbusts  (i  63%*) — Resulting  Trust — Gift. 

Where  the  founder  of  a  socialistic  community  made  donations  to  it 
without  any  intent  that  any  beneficial  interest  therein  should  be  enjoyed 
by  him  or  his  heirs  or  other  members  of  the  society  except  on  conditions 
provided  for  the  community's  enjoyment  of  the  legal  estate,  no  resulting 
trust  arose  in  favor  of  his  heirs  with  reference  to  such  contributions  on 
the  subsequent  termination  of  the  society. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Gent.  Dig.  §§  91,  92,  98,  99,  100 ; 
Dec.  Dig.  {  63%.*] 

In  Equity.  Bill  by  Ada  J.  Everitt  and  another  against  John  S.  Duss 
and  another  for  discovery  and  accounting.    Bill  dismissed. 

John  Cadwallader,  Jr.,  of  Philadelphia,  Pa.,  Franklin  T.  Nevin,  of 
Pittsburgh,  Pa.,  and  Charles  E.  S.  Simpson,  for  plaintiffs. 
•  D.  T.  Watson,  of  Pittsburgh,  Pa.,  Agnew  Hice,  of  Beaver,  Pa., 
and  John  M.  Freeman  and  Harry  F.  Stambaugh,  both  of  Pittsburgh, 
Pa.,  for  defendants. 

ORR,  District  Judge.  The  plaintiffs  by  their  bill  assert  a  dissolu- 
tion of  the  Harmony  Society  and  a  right  to  a  share  of  its  assets  by 
way  of  resulting  trust  as  heirs  of  George  Rapp,  whom  they  aver  to 
have  been  a  donor  to  the  society.  They  seek  discovery  and  accounting 
from  the  defendants,  alleged  to  be  former  and  present  trustees,  and 
ask  appointment  of  a  receiver  pending  distribution. 

The  history  of  the  society,  as  stated  in  the  bill,  does  not  differ  very 
materially  from  the  actual  history  as  recited  and  defined  in  decisions 
of  the  Supreme  Court  of  Pennsylvania  and  the  Supreme  Court  o'f 
the- United  States.  Schriber  v.  Rapp,  5  Watts  (Pa.)  351,  30  Am. 
Dec.  327;  Baker  v.  Nachtrieb,  19  How.  126,  15  L.  Ed.  528;  Speidel 
V.  Henrici,  120  U.  S.  377,  7  Sup.  Ct.  610,  30  L.  Ed.  718;  and 
Schwartz  v.  Duss,  187  U.  S.  8,  23  Sup.  Ct.  4,  47  L.  Ed.  53.  The 
government  of  the  society  and  the  relative  rights  of  its  members  were 

*For  other  easei  see  Mine  topic  L  9  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  k  Rep'r  Indexee 
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defined  by  a  number  of  written  contracts  from  time  to  time  executed 
by  all  its  members,  of  which  agreements  the  most  material  have  been 
construed  in  one  or  more  of  the  cases  referred  to. 

It  is  admitted  that  George  Rapp  was  born  in  1757,  came  to  the 
United  States  in  1803  or  1804,  and  died  August  7,  1847,  at  Economy, 
Beaver  county.  Pa.,  leaving  to  survive  him  one  daughter,  Rosina  Rapp, 
who  died  unmarried  and  without  issue  in  1849,  and  one  granddaugh- 
ter, Gertrude  Rapp,  who  was  the  daughter  of  a  deceased  Son,  John 
Rapp,  and  who  died  unmarried  and  without  issue  in  1889.  It  is 
charged  in  the  bill  that  both  Rosina  and  Gertrude  Rapp  died  intestate. 
Their  intestacy  is  denied  by  the  answer.  A  consideration  of  the  evi- 
dence on  this  point  is  necessary. 

The  averment  that  plaintiffs  are  the  next  of  kin  of  George  Rapp,  as 
descendants  of  his  uncle,  John  Rapp,  is  denied  by  the  answer.  On 
this  point  the  evidence  must  be  considered. 

The  answer  denies  the  averment  in  the  bill  that  George  Rapp,  with  , 
an  intention  to  found  a  society  on  the  principles  of  the  Apostles,  to 
have  community  of  goods,  to  escape  religious  persecution,  to  enjoy 
and  put  in  practice  peculiar  religious  views  based  on  the  theory  that 
the  millenium  was  at  hand,  did  induce  a  large  number  of  persons  to 
emigrate  from  Germany  in  1805  and  to  settle  with  him  upon  land  in 
Butler  county,  Pa.  No  evidence  was  offered  touching  these  allega- 
tions, and  therefore  they  need  not  be  considered. 

The  averments  that  George  Rapp  purchased  the  Butler  county  land 
with  his  own  money  for  the  community,  and  that  th«  funds  necessary 
to  acquire  the  property  and  to  bring  persons  from  Germany  were 
supplied  by  George  Rapp  and  a  few  others,  were  denied  by  the  an- 
swer. As  an  attempt  was  made  to  prove  the  truth  of  these  averments, 
the  evidence  in  regard  thereto  must  be  considered. 

The  answer  admits  the  averments  of  the  bill:  That  the  society 
numbered  421  members  in  1814;  522  in  1827;  403  in  1834.  That 
from  that  date  the  diminution  was  steady.  That  on  May  12,  1903,* 
when  an  agreement  was  entered  into  by  all  the  members,  there  were 
living  Christina  Schoeneman  Rail,  Barbara  Boesch,  Franz  Gillman, 
and  Susie  C.  Duss,  and  that  since  then  Christina  Schoeneman  Rail 
and  Barbara  Boesch  have  died. 

The  parties  differ  in  their  interpretation  of  the  various  agree- 
ments made  by  the  society  and  of  the  declaration  of  trust  by  its  trus- 
tees in  several  respects  but  especially  in  this:  The  plaintiffs  contend 
that  the  instruments  contemplate  an  existing  society  as  a  going  con- 
cern, and  make  no  provision  for  the  devolution  of  the  society's  prop- 
erty in  the  event  of  dissolution,  while  defendants  assert  that  by  the 
very  nature  of  the  title  and  property  conveyed  and  acquired  thereunder 
devolution  of  the  property  was  provided  for  therein. 

The  bill  avers  and  the  answer  admits  that  the  society  was  not  form- 
ed for  a  religious,  charitable,  literary,  or  scientific  purpose,  and  that 
it  was  never  incorporated. 

The  bill  avers,  and  the  answer  admits,  the  execution  of  an  agree- 
ment dated  April  11,  1894,  by  17' persons,  purporting  to  be  at  that 
time  all  the  members  of  the  society,  authorizing  the  conveyance  of 
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lands  to  a  land  company  and  the  conveyance  of  such  lands  in  pursu- 
ance of  such  authorization;  the  execution  of  an  agreement  dated 
February  13,  1897,  signed -by  all  the  members  at  that  time,  being  10  in 
number,  whereby  the  defendant  John  S.  Duss  was  made  the  sole 
trustee ;  the  execution  of  an  agreement  dated  April  16,  1903,  signed 
by  all  the  members  at  that  time,  being  8  in  number,  whereby  certain 
previous  agreements  were  ratified  and  John  S.  Duss,"  the  defendant, 
and  Franz  Gillman  were  made  to  constitute  the  board  of  eldiers  of 
the  society;  and  the  execution  of  an  agreement  dated  May  12,  1903, 
signed  by  all  the  members  at  that  time,  being  4  in  number,  whereby 
Susie  C.  Duss,  the  defendant,  was  appointed  sole  trustee  of  the  society, 
as  successor  to  said  John  S.  Duss,  who  in  said  agreement  appears  to 
have  resigned  his  trust  on  May  12,  1903,  and  as  well  his  membership 
in  the  society. 

The  plaintiffs  insist  that  by  the  death  or  withdrawal  of  all  the  mem- 
bers except  Susie  C.  Duss  the  society  became  dissolved.  The  dlefend- 
ants  assert  that  in  1905  those  who  were  members  at  that  time,  having 
paid  all  the  debts  of  the  society,  unanimously  agreed  to  and  did  divide 
the  possessions  of  the  society  among  themselves  and  actually  dissolved 
and  terminated  the  society. 

The  thirteenth  paragraph  of  the  bill  sets  forth  plaintiffs'  theory  and 
the  reasons  why  they  should  be  among  those  to  be  preferred  in  dis- 
tribution of  assets  in  the  following  words : 

**Tliat  as  to  all  those  joining  and  contributing  to  the  society  subsequent  to 
its  foundation  their  claims  cannot  be  regarded  as  donations  in  trust  similar 
to  those  of  George  Rapp,  Inasmuch  as  such  contributions  as  were  made  were 
made  in  the  nature  of  payments  to  an  existing  society  to  enable  such  persons 
to  become  members  and  were  made  in  return  for  all  the  advantages  of  mem- 
bership, including  the  supply  of  all  their  spiritual  and  temporal  needs  for 
their  entire  lives.  That  the  contributions  of  George  Rapp  were  donations  in 
the  strict  sense,  not  given  for  a  valuable  consideration,  but  as  a  voluntary 
disposition  to  found  the  society.  That  he  used  his  own  means  to  purchase 
a  site  for  the  society  before  it  had  any  existence  and  expended  all  his  ener^ 
and  resources  in  the  great  undertaking  of  inducing  sufficient  persons  to  cross 
the  ocean  to  form  a  community  and  accept  his  teachings,  and  that  without 
him  the  society  would  never  have  come  into  being." 

The  answer  and  amended  answer  specifically  deny  those  averments. 

The  defendant  John  S.  Duss,  answering  for  himself,  avers  that 
he  withdrew  from  the  society  in  1903,  and  has- never  since  been  a 
member  thereof. 

To  place  the  discussion  of  the  contention  of  the  plaintiffs  within 
narrow  limits,  it  is  observed:  (a)  That  plaintiffs  claim  property  of 
the  Harmony  Society  as  it  was  at  and  before  the  time  of  dissolution ; 
(b)  that  their  title  to  said  property  is  by  way  of  "resulting  trust," 
because  (1)  they  are  heirs  of  George  Rapp  and  as  such  entitled  un- 
der the  intestate  laws  of  Pennsylvania,  and  because  (2)  George  Rapp 
was  the  donor  of  property  as  to  which  the  resulting  trust  exists^ 
Taking  these  subdivisions  in  their  inverse  order,  attention  may  first  be 
given  to  the  evidence  that  George  Rapp  v/as  the  donor  of  property. 
Plaintiffs  claim  that  this  has  been  proven  by  parol  evidence  and  by 
the  agreements  entered  into  by  the  members  of  the  society  as  set  up 
in  and  attached  to  the  bill  and  answer.    The  only  witness  called  on 
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this  point  was  Dr.  John  A.  Bole,  a  teacher  in  the  Eastern  District 
High  School,  who  in  the  summer  of  1902  spent  some  time  at  or  near 
the  home  of  the  society,  and  from  his  researches  there  prepared  a 
work  of  176  pages,  entitled  "The  Harmony  Society — a  Chapter  in 
German  American  Culture  History."  He  testified  that  his  work  con- 
tained the  statement  "that  George  Rapp  had  brought  witli  him  two 
thousand  gulden  of  his  own."  There  is  no  statement  in  the  book, 
so  far  as  appears  from  the  evidtence,  that  George  Rapp  invested  that 
money  in  the  Butler  county  lands,  and  that  such  was  the  fact  ap- 
pears to  have  been  inferred  by  the  witness.  The  evidence  shows  that 
2,000  gulden  were  approximately  of  the  value  of  $800.  The  passport 
issued  to  George  Rapp  by  the  authorities  of  his  native  town  is  the 
source  of  Mr.  Bole's  information.  It  was  produced  by  the  defend- 
ants. It  is  dated  April.  7,  1804,  and  recites  the  resolution  of  George 
Rapp  with  his  wife  and  children  to  emigrate  to  America,  asserts  his 
legitimate  birth,  good  behavior,  freedom  from  bondage,  andl  his  pos- 
session of  property  amounting  to  2,000  gulden.  It  does  not  appear 
anywhere  in  the  case  what  was  done  with  the  $800 ;  whether  or  not 
he  used  any  of  it-  for  the  transportation  of  himself,  or  family,  or 
friends. 

[1]  The  written  evidence  relied  upon  is  found  in  various  agree- 
ments, signed  by  George  Rapp  and  the  other  members,  as  for  exam- 
ple, in  article  1  of  the  agreement  of  1805,  which  is  as  follows : 

"Article  1.  We,  the  subscribers,  on  our  part  and  on  the  part  of  our  heirs 
and  descendants,  deliver  up,  renounce  and  remit  all  our  estate  and  property 
consisting  of  cash,  land  and  chattels,  or  whatever  it  may  be,  to  George  Rapp 
and  his  associates,  in  Harmony,  Butler  county,  Pennsylvania,  as  a  free  gift 
or  donation,  for  the  benefit  and  use  of  the  community  there,  and  bind  onr- 
selvea  on  our  part,  as  well  as  on  the  part  of  our  heirs  and  descendants,  to 
make  free  renunciation  thereof,  and  to  leave  the  same  at  the  disposal  of  the 
superintendents  of  the  community,  as  if  we  never  had  nor  possessed  it" 

In  the  agreement  of  1836  is  the  recital  that  restoration  of  property 
cannot  be  enforced  with  uniformity  or  fairness,  inasmuch  as  the  mem- 
bers in  1818  destroyed  all  records  or  respective  contributions  up  to 
that  time.  The  evidence  does  not  substantiate  the  averments  of  the 
thirteenth  paragraph  of  the  bill  "that  the  contributions  of  George 
Rapp  were  donations  in  the  strict  sense  not  given  for  a  valuable  con- 
sideration." The  articles  of  agreement,  however,  fairly  show  that 
George  Rapp  made  contributions  to  the  society  of  "lands,  goods, 
money  or  labor,"  but  do  not  show  the  amount  or  character  of  his 
contributions.  They  show  that  as  a  member  he  had  the  same  title  and 
interest  as  every  other  member.  The  use  of  the  expression  in  the 
various  agreements:  "George  Rapp  and  his  associates";  "George 
Rapp  and  his  association";  "the  Association  of  Harmony";  "Com- 
munity of  George  Rapp  and  his  association" ;  "Harmony  Society" — 
were  used  interchangeably  without  any  other  significance  than  to  iden- 
tify the  community  of  which  George  Rapp  and  the  other  signers 
were  members.  That  George  Rapp  may  have  been  the  spiritual  head 
of  the  community  gave  him  no  rights  of  property  greater  than  other 
members  possessed.  His  appointment  as  successor  to  Frederick  Rapp, 
who  had  held  the  legal  title  to  the  society's  lands  up  until  1834,  gave 
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him  nothing  but  the  legal  title.  In  the  agreement  by  which  he  was 
appointed  he  disclaimed  "all  personal  interest  other  than  that  of  a 
member  of  said  society  in  the  present  resources  or  future  earnings 
of  the  society."  Such  disclaimer  by  one  now  alleged  to  have  borne 
some  special  relation  to  the  members  of  the  community  and  to  have 
possessed  some  superior  interest  in  the  community's  property,  being 
a  declaration  against  his  interest,  is  entitled  to  great  weight  in  the 
consideration  of  the  questions  before  the  court. 

Again,  George  Rapp  signed  the  agreement  of  1836,  of  which  the 
following  is  article  2 : 

"All  the  property  of  the  society,  real,  personal  and  mixed,  In  law  or  equity, 
and  howsoever  contributed  or  acquired,  shall  be  deemed  now  and  forever 
Joint  and  indivisible  stock.  Each  individual  is  to  be  considered  to  have 
finally  and  irrevocably  parted  with  all  his  former  contributions,  whether  in 
lands,  goods,  money  or  labor;  and  the  same  rule  shnll  apply  to  all  future 
contributions  whatever  they  may  be." 

It  is  clear  therefore  that  George  Rapp  in  his  lifetime,  after  the 
execution  of  those  agreements,  could  not  assert  ah  interest  in  the 
community  property  greater  than  that  of  any  other  member.  Had 
he  voluntarily  withdrawn  from  the  society,  he  couldl  not  have  de- 
manded an  account,  nor  could  his  representatives  in  case  of  his  death, 
because  he  had  covenanted  by  article  3  of  the  agreement  of  1836,  as 
follows : 

"Should  any  individual  withdraw  from  the  society,  or  depart  this  life, 
neither  he,  in  the  one  case,  nor  his  representatives  in  the  other,  shall  be  en- 
titled to  demand  an  account  of  said  contributions,  whether  In  land,  goods, 
money  or  labor,  or  to  claim  anything  from  the  society  as  matter  of  right 
But  it  shall  be  left  altogether  to  the  discretion  of  the  superintendisnt  to  de- 
cide whether  any,  and  if  any,  what  allowance  shall  be  made  to  such  mem- 
ber or  his  representatives  as  a  donation.*' 

It  is  too  late,  in  view  of  the  decisions  above  referred  to,  for  the 
court  to  adopt  a  contrary  opinion  of  the  relations  of  the  members  to 
the  Harmony  Society. 

The  plaintiffs,  however,  failing  to  give  full  effect  to  the  emphatic 
pronouncement  by  the  agreements  of  what  Blackstone  called  the 
"grand  incident  of  joint  estates,  viz.,  the  doctrine  of  survivorship," 
insist  that  the  contracts  contemplated  an  existing  society  and  were 
not  intended  to  limit  rights  in  the  property  after  dissolution.  It  is 
true  the  contracts  contain  no  suggestion  that  the  society  should  cease 
to  exist,  but  it  may  be  fairly  presumed  that  the  frailty  and  temporary 
character  of  human  institutions,  not  formed  for  any  "religious,  char- 
itable, literary  or  scientific  purpose,"  was  in  the  minds  of  the  parties 
from  the  care  and  language  used  to  deprive  the  individual  from  fur- 
ther title  to  the  common  property  except  as  an  actual  member  of  the 
community.  The  individual  "finally  and  irrevocably  parted"  with  his 
former  contributions.  All  the  property  became  "now  and  forever 
joint  and  indivisible  stock."  The  society  was  exempted  from  liability 
to  account.  There  does  not  seem  to  be  anything  from  which  it  may 
be  inferred  that  the  individuals  granted  only  a  limited  estate,  that  they 
retained  reversionary  rights,  that  there  was  a  resulting  trust.  On  the 
contrary,  the  agreements  expressly  negative  such  deductions. 
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The  right  of  survivorship  incident  to  joint  tenancy  may  still  exist  in 
Pennsylvania  when  expressly  provided  for  by  deed  or  will  or  when 
it  arises  by  necessary  implication.  Sturm  v.  Sawyer,  2  Pa.  Super- 
Ct.  254,  256.  With  this  case  and  the  authorities  therein  cited  and  with 
the  cases  cited  at  the  beginning  of  this  opinion,  the  proposition  that 
the  Harmony  Society,  andl  its  principle  of  survivorship,  were  against 
the  policy  of  the  law,  is  at  extreme  variance. 

[2]  Nor  is  there  substance  in  plaintiffs'  contention  that  there  is  a 
resulting  trust  in  their  favor  with  respect  to  the  donations  or  contri- 
butions made  by  George  Rapp;  because  no  intent  on  his  part  ap- 
pears, or  can  be  inferred,  that  any  beneficial  interest  therein  was  to  be 
enjoyed  by  him  or  by  his  heirs  or  by  others^ in  any  manner  for  any 
time  or  upon  any  conditions  different  from  the  enjoyment  of  the  legal 
estate.  As  we  have  seen,  his  own  declaration  of  his  intent  is  in  con- 
formity with  this  view.  There  is  absolutely  nothing  in  the  evidence 
to  warrant  an  inference  that  at  any  earlier  time  he  had  any  intent 
different  from  that  he  so  clearly  set  forth  in  the  agreements  above 
referred  to.  Plaintiffs,  however,  insist  that  absence  of  consideration 
for  the  donations  clearly  appears,  and  that  therefore  a  resulting 
trust  arose  under  the  subdivision  (Bispham's  Equity,  §  79  [4])  "when 
a  conveyance  is  made  without  any  consideration  andl  it  appears  from 
circumstances  that  the  grantee  was  not  intended  to  take  beneficially." 
But  there  was  a  consideration  in  that  George  Rapp  was  to  have  an 
interest  as  a  member  of  the  community  in  the  "land,  goods,  money 
or  labor"  contributed  or  to  be  contributed  by  others.  If  there  were 
no  consideration  that  would  not  of  itself  create  a  resulting  trust, 
because  with  absence  of  consideration  there  must  be  coupled  an  ap- 
pearance from  "circumstances  that  the  grantee  was  not  intended  to 
take  beneficially."  Having  reached  the  conclusions  that  George  Rapp 
had  no  other  interest  in  the  property  of  the  society  than  any  other 
member  thereof,  that  there  was  incident  to  membership  in  said  society 
a  right  of  survivorship,  that  such  right  of  survivorship  was  not  against 
the  policy  of  the  law,  and  that  there  is  no  resulting  trust  in  favor  of 
the  heirs  or  next  of  kin  of  George  Rapp,  there  remains  little  for  fur- 
ther consideration. 

The  evidence  fairly  establishes  the  fact  that  the  plaintiffs  are  the 
next  of  kin  of  George  Rapp  as  averred  in  the  bill.  Yet,  even  if  there 
had  been  a  resulting  trust  with  respect  to  the  Rapp.  donations  or  con- 
tributions, the  plaintiffs  would  have  no  right  thereto.  Whatever  es- 
tate George  Rapp  possessed  passed  by  the  intestate  laws  of  Pennsyl- 
vania on  his  death  to  his  daughter  Rosina  Rapp  and  his  granddaughter 
(daughter  of  a  son)  Gertrude  Rapp.  Whatever  estate  the  said  Ro- 
sina Rapp  possessed  passed  by  the  same  laws  on  her  death  in  1849  to 
her  niece,  the  said  Gertrude  Rapp.  The  latter  died  in  1889,  and  by 
her  last  will  and  testament  duly  probated  she  bequeathed  and  devised 
in  language  which  could  not  be  more  comprehensive,  all  her  estate, 
rights,  and  property  of  every  kind,  real  and  personal,  to  the  trustee  of 
the  Harmony  Society,  and  expressed  her  desire  that  the  same  should 
"go  to  and  be  enjoyed  by  those  who  are  the  members  of  the  said  Har- 
mony Society  and  who  survive  mei  and  be  for  their  joint  and  commoa 
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use  and  benefit  and  that  of  their  heirs  and  assigns  forever."  It  needs 
no  citation  of  authorities  to  prove  that  "a  resulting  trust"  is  a  subject 
of  descent  and  devise.  The  right  to  enforce  it  may  be  postponed, 
but  such  postponement  cannot  suspend  the  title  to  it.  If  it  ever  ex- 
isted in  this  case,  it  must  have  originated  at  the  time  George  Rapp 
madJe  his  donations  or  contributions.  If  it  existed,  it  passed  by  act 
of  law  and  by  will  through  successive  stages  until  it  became  part  of 
the  common  property  of  the  society  and  acquired  all  the  incidents  of 
such  common  property. 

There  is  a  suggestion  on  the  part  of  the  plaintiffs  that  the  defendants 
have  acted  in  bad  faith  with  respect  to  the  society  and  its  property, 
but  evidence  is  lacking  to  support  it.  The  fact  that  new  members 
were  not  admitted  to  the  society  is  nothing  in  the  absence  of  evidence 
that  applications  for  membership  were  made  or  presented.  That 
membership  was  not  desirable  may  be  accountedl  for  by  the  facts  that 
there  were  internal  dissensions,  that  some  members  withdrew  from 
the  society,  that  it  was  commonly  believed  that  the  society  was  not  in 
sound  financial  condition. 

The  society  was  engaged  in  various  manufacturing  enterprises  in 
addition  to  the  improvement  and  cultivation  of  large  tracts  of  land. 
It  was  the  principal  partner  in  a  savings  bank  and  was  a  large  holder 
of  the  securities  of  the  Pittsburgh,  Chartiers  &  Youghiogheny  Rail- 
road. Large  sums  were  owing  various  creditors.  The  annual  loss 
of,  operation  was  over  $100,000.  It  is  not  necessary  to  detail  the  vari- 
ous conditions  threatening  the  total  loss  of  all  the  society's  assets 
and  the  various  steps  taken  by  the  defendant  John  S.  Duss,  with  the 
help  of  others,  for  the  funding  and  payment  of  the  indebtedness, 
which  resulted  in  saving  to  the  members  some  of  the  property  which 
they  had  accumulated  by  their  joint  labor. 

The  withdrawal  of  the  defendant  John  S,  Duss  from  membership 
in  1903  seems  to  have  been  in  conformity  with  the  rules  of  the  society. 
The  agreement  of  dissolution  entered  into  in  1905,  between  the  de- 
fendant Susie  C.  Duss  and  the  other  members  of  the  society,  does 
not  seem  to  have  been  contrary  to  law  or  to  the  rules  of  the  society. 
The  remaining  members  were  jointly  the  owners  of  all  the  community 
property.    What  they  jointly  owned  they  could  distribute  in  severalty. 

The  bill  must  be  dismissed,  at  the  cost  of  the  plaintiffs.  Let  a 
decree  be  drawn. 


GOSHORN  V.  MURRAY. 

(District  Court,  W.  D.  PcDnsylvanla.    July  19,  1912.) 

No.  57, 

1.  Bakes  and  Banking   (|   167*) — Insolvency — ^Deposits — Oheoks — ^Rela- 
tion OF  Bank. 

Where  complainant  deposited  a  number  of  checks  and  vouchers  pay- 
able to  him  in  a  bank,  duly  Indorsed  in  blank,  and  the  bank  credited 
plain tifTs  account  with  the  amount  thereof,  but  there  was  no  agreement 
that  complainant  might  draw  against  them  until  they  were  collected,  and 

•For  othw  OMMM  M6  same  topic  St  |  muiubs  in  Dec.  k  Am.  Digs.  1M7  to  dat^  ft  Bep'r  Indexes 
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the  bank  was  notified  thereof,  the  bank,  prior  to  such  collection  and 
notice,  did  not  become  the  debtor  of  complainant  but  was  a  mere  agent 
to  collect,  and  having  passed  Into  the  hands  of  the  Comptroller  of  the 
Currency  before  notice  by  other  banks  to  which  the  Items  were  sent  for 
collection  that  the  collections  had  beeii  made  and  the  proceeds  credited 
to  the  Insolvent  bank's  account,  and  the  proceeds  of  the  collections  hav- 
ing been  .thereafter  paid  to  the  bank's  receiver,  complainant  was  entitled 
to  recover  the  same  as  a  trust  fund  from  the  receiver. 

[Ed<  Note. — For  other  cases^  see  Banks  and  Banking,  Cent  Dig.  li 
679-582 ;   Dec.  Dig.  §  167.* 

Right  to  proceeds  of  collection  on  insolvency  of  collecting  bank,  see 
note  to  Western  German  Bank  v.  Norvell,  69  C.  C.  A.  333.] 

2.  Banks  and  Banking  (|  285*) — ^Insolvenctt — Knowledge  by  OFncEB&— 
Receipt  of  Deposits. 

Evidence  held  insufficient  to  show  that  the  officers  of  a  national  bank 
had  knowledge  that  the  bank  was  irretrievably  insolvent  at  the  time  the 
bank  accepted  a  deposit  of  certain  checks  and  vouchers  from  complainant. 

EEd<  Note. — For  other  cases,  .see  Banks  and  Banking,  Cent.  Dig.  i  lOSS ; 
Dec  Dig.  {  285.*] 

In  Equity.  Suit  by  L.  R.  Goshorn  against  Charles  C.  Murray,  re- 
ceiver of  the  Cosmopolitan  National  Bank.  On  final  hearing.  Decree 
for  complainant. 

Lyon  &  Hunter,  of  Pittsburgh,  Pa.,  for  complainant. 
John"  S.  Wendt,  of  Pittsburgh,  Pa.,  for  defendant. 

YOUNG,  District  Judge.  This  is  a  final  hearing  upon  a  bill  in 
equity  filed  by  L.  R.  Goshorn  against  Charles  C.  Murray,  receiver  of 
the  Cosmopolitan  National  Bank,  alleging  that  complainant  was  the 
collector  of  delinquent  taxes  for  the  city  of  Pittsburgh,  and  that  on 
September  3,  1908,  there  came  into  his  possession  certain  checks  and 
vouchers  payable  to  him  for  taxes,  which  he  deposited  on  that  day 
with  the  Cosmopolitan  National  Bank,  aggregating  $96,747.27,  and 
which  said  checks  and  vouchers  were  the  same  day  forwarded  for 
collection  by  said  bank  to  the  Third  National  Bank  of  Philadelphia 
to  the  amount  of  $50,363.17,  and  to  the  Southwark  National  Bank  of 
Philadelphia  to  the  amount  of  $46,384.10;  that  on  the  4th  or  5th  of 
September  all  of  said  checks  and  vouchers  were  paid  to  the  said  Third 
National  Bank  and  Southwark  National  Bank,  and  the  proceeds  thereof 
credited  to  the  Cosmopolitan  National  Bank ;  that  at  the  time  of  said 
deposit  by  complainant  the  Cosmopolitan  National  Bank  was  insolvent 
within  the  knowledge  of  its  directors  and  officers,  but  its  insolvency 
was  not  known  to  complainant ;  that  on  September  5th,  or  prior  there- 
to, the  Comptroller  of  the  Treasury  appointed  Robert  Lyons  receiver 
of  said  Cosmopolitan  National  Bank,  who  took  possession  of  said 
bank  and  its  assets  on  September  5th,  and  no  business  was  transact- 
ed by  said  bank  on  September  5th  or  thereafter ;  that  the  proceeds  of 
said  checks  and  vouchers  collcctedl  by  said  Third  National  Bank  to 
the  amount  of  $50,363.17  were  paid  subsequent  to  September  5th  to 
said  receiver,  and  the  proceeds  of  the  checks  and  vouchers  collected  by 
said  Southwark  National  Bank  to  the  amount  of  $36,384.10  were  paid 
subsequent  to  September  5th  to  said  receiver,  and,  together,  increased 

*For  other  caaea  see  same  tcplc  A  S  M7.vL]i]ih  in  Dec.  &  Am.  Diss.  1907  to  date/ ft  Rep'r  Indexea 
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the  funds  in  the  hands  of  said  receiver  by  the  sum  of  $96,747.27.  The 
prayer  of  the  bill  is  that  the  receiver  be  ordered  to  pay  the  complain* 
ant  said  sum  of  $96,747.27  and  for  general  relief. 

The  evidence  in  this  case  clearly  establishes  these  facts : 

First.  The  complainant  deposited  on  September  3,  1908,  with  the 
Cosmopolitan  National  Bank  checks  and  vouchers  given  to  him  in  pay- 
ment of  taxes  to  the  amount  of  $96,747.27  by  delivering  said  checks 
and  vouchers  over  the  counter  of  the  bank  to  the  bank's  receiving 
teller  with  his,  complainant's,  indorsement  in  blank  upon  them. 

Second.  That  upon  the  deposit  of  the  checks  and  vouchers  the  gen- 
eral deposit  account  of  the  complainant  as  L.  R.  Goshorn,  collector, 
was  credited  with  the  amount  of  said  checks  and  vouchers  on  the 
books  of  the  bank. 

Third.  That  the  custom  between  complainant  and  the  Cosmopolitan 
National  Bank  was  for  complainant  to  draw  checks  against  his  ac- 
count on  the  20th  or  21st  of  each  month,  and  never  exceeding  the  bal- 
ance shown  by  the  books  of  the  bank  one  or  two  days  before  the  date 
of  the  draft. 

Fourth.  That  on  September  3d  of  the  checks  and  vouchers  deposited 
by  complainant  there  was  forwarded  to  the  Third  National  Bank  of 
Philadelphia  for  collection  $50,363.17,  and  to  the  South wark  National 
Bank  of  Philadelphia  for  collection  $46,384.10. 

Fifth.  That  on  September  4th  the  Third  National  Bank  and  the 
Southwark  National  Bank  of  Philadelphia  received  the  checks  and 
vouchers,  collected  the  same  from  the  payees  thereof,  and  credited 
the  checks  and  vouchers  or  the  proceeds  thereof,  respectively,  to  the 
general  deposit  account  of  the  Cosmopolitan  National  Bank. 

Sixth.  That  the  Cosmopolitan  National  Bank  did  not  open  for 
business  on  September  Sth,  the  National  Bank  Examiner  being  in 
charge,  and  on  the  same  day  the  receiver  was  appointed  by  tlie  Comp- 
troller of  the  Treasury. 

Seventh.  That  the  Third  National  Bank  and  the  Southwark  National 
Bank  of  Philadelphia  did  not  remit  the. amount  of  their  collections  of 
the  complainant's  checks  and  vouchers  to  the  Cosmopolitan  National 
Bank,  nor  inform  that  bank  that  the  collection  had  been  made  and 
credit  given. 

■Eighth.  That  some  time  after  September  Sth  the  Third  National 
Bank  and  the  Southwark  National  Bank  of  Philadelphia  transmitted 
to  the  receiver  the  amounts  of  money  collected  by  them  on  the  com- 
plainant's checks  and  vouchers  amounting  to  $95,525.33  as  the  direct 
proceeds  of  these  collections. 

Ninth.  The  complainant  has  received  on  account  of  this  sum  from 
the  receiver  dividends  to  the  amount  of  85  per  cent.,  leaving  a  balance 
of  $14,328.30. 

Tenth.  That  the  Cosmopolitan  National  Bank  was  insolvent  at  the 
time  the  deposits  were  made  by  the  complainant. 

Eleventh.  That  the  directors  of  the  Cosmopolitan  National  Bank 
did  not  know  that  the  bank  was  irretrievably  insolvent  at  the  time 
the  deposit  was  made  by  complainant. 

Twelfth.  Richardson,  the  cashier  of  the  bank,  and  the  other  officers 
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did  not  know  at  the  time  the  deposit  was  madte  that  the  Cosmopolitan 
National  Bank  was  irretrievably  insolvent. 

[1]  Under  these  facts  the  first  question  which  arises  is,  What  was 
the  relation  of  the  Cosmopolitan  National  Bank  to  the  complainant? 
(a)  Was  it  that  of  principal  and  agent,  or  (b)  that  of  debtor  and 
creditor?  We  think  the  true  rule  as  to  the  deposit  of  checks  and 
drafts  by  a  depositor  as  distinguished  from  money  is  laid  down  in 
Beal  V.  City  of  Somerville,  50  Fed.  647,  649,  1  C.  C.  A.  598,  604  (17 
L.  R.  A.  291),  in  this  language  by  Judge  Putnam: 

"The  transaction  was  primarily  a  deposit  of  tlie  checks*  with,  secondarily, 
a  duty  to  be  performed  concerning  them  by  the  Maverick  National  Bank. 
The  fact  that  the  checks  were  expressly  indorsed,  'For  Deposit,*  does  not 
change  the  nature  of  what  occurred  in  this  Instance,  as  there  are  no  In- 
tervening equities,  although  it  emphasizes  it  The  paying  of  actual  money 
by  a  customer  into  a  bank  of  deposit  does  not  create  a  bailment,  because,  by 
the  settled  custom,  recognized  by  the  Supreme  Court  of  the  United  States, 
the  House  of  Lords,  and  numerous  other  courts,  the  bank  is  authorized  to 
mingle  the  money  at  once  with  its  general  fund,  creating  immediately  the 
relation  of  debtor  and  creditor,  subject  by  further  custom  to  draft  in  the 
usual  course  of  business.  But,  with  reference  to  the  checks  claimed  by  the 
city  of  Somerville,  the  word  by  which  the  transaction  is  ordinarily  described 
may  conveniently  have,  and  therefore  should  have,  its  full  natural  ^orce  and 
meaning.  A  mere  deposit  would  only  require  a  bank  to  keep;  but  a  usage 
requiring  the  Maverick  to  do  In  this  case  something  more  has  continued  so 
long,  and  is  so  notorious  and  universal,  that  the  law  can  take  Judicial  notice 
of  it,  and  it  happens  that  its  terms  and  limitations  cannot  be  mistaken.  The 
bank  must  use  due  diligence  to  collect;  and,  as  collections  are  completed, 
the  bank  no  longer  holds  the  avails  as  bailee,  but  is  authorized  to  mingle 
them  with  Its  other  funds,  and  thus  constitute  Itself  a  debtor.  This,  of 
course,  makes  the  entire  transaction  something  more  than  a  mere  deposit, 
in  any  proper  sense;  but  this  word  well  gives  color  to  all  that  follows  and 
converts  all  that  is  done  between  the  customer  and  the  bank  to  and  including 
the  actual  turning  of  the  checks  into  money,  into  locatio  operis,  according  to 
its  meaning  as  explained  by  Judge  Story  in  his  work  on  Bailments,  c.  6,  art 
2.  Aside  from  the  right  of  the  bank  to  constitute  Itself  a  debtor  from  the 
time  the  checks  are  converted  into  cash,  or  its  equivalent  instead  of  a  mere 
trustee  or  agent  no  qualification  of  the  strict  legal  relations  created  by  a 
bailment  is  deducible  from  the  general  nature  of  the  transaction,  the  terms 
in  which  it  is  expressed,  or  the  settled  custom,  or  is  shown  by  the  appellant 
It  rests  on  the  appellant  to  support  affirmatively  his  claim  to  such  departure 
from  the  ordinary  rules  which  the  law  applies  to  a  deposit  or  other  bailment, 
as  is  covered  by  his  proposition  that  the  bank  from  the  Instant  of  the  deposit 
became  a  debtor  for  the  amount  of  the  checks,  or  their  general  owner, 
either  with  or  without  a  right  of  return  in  the  event  of  inability  to  collect 
Such  a  position  would  reverse  all  the  i)rinciples  applicable  to  the  simple 
transaction  of  a  deposit,  or  other  bailment,  and  cannot  be  sustained  except 
by  evidence  of  a  special  agreement,  or  of  such  practice  or  custom  as  would 
be  equivalent  thereto.  If  appeUant  showed  that  the  city  had  a  legal  right 
to  draw  against  the  checks  from  the  instant  of  their  deposit,  so  absolute  that 
the  bank  could  not  lawfully  suspend  it  by  notice  or  otherwise,  pending  their 
collection,  this  would  tend  to  support  his  position  throughout" 

To  the  same  effect  is  St  Louis,  etc.,  Railway  Co.  v.  Johnston,  133- 
U.  S.  566,  10  Sup.  Ct  390,  33  L.  Ed.  683.  In  Morris  on  Banks,  § 
586,  the  rule  is  thus  stated : 

*'When  the  customer  deposits  a  chedc  on  another  bank  without  any  spe- 
cial contract,  the  property  remains  in  him,  and  the  bank  is  his  agent  until 
it  has  notice  that  the  correspondent  bank  has  received  the  money  and  cred- 
ited It" 
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We  have  carefully  examined  all  the  cases  presented  to  us  by  the 
respective  counsel,  and  concluded  that  the  weight  of  authority  es- 
tablishes this  as  the  true  rule :  That,  in  the  absence  of  a  special  con- 
tract, the  property  in  checks  or  drafts  on  depositories  other  than  the 
oner  in  which  the  deposit  is  made  by  the  owner  of  the  checks  and 
drafts  remains  in  such  owner  until  collection  is  made,  credit  entered 
and  notice  given  of  such  credit  to  the  depository  receiving  such  checks 
or  drafts  from  the  owner.  Under  this  rule,  it  becomes  a  question  of 
fact  rather  than  of  law  for  the  court.  St.  Louis,  etc.,  Railway  Co.  v. 
Johnston,  supra. 

As  we  have  founds  the  facts,  there  can  be  no  question  of  how  to 
apply  the  rule.  The  deposit  was  made  in  the  Cosmopolitan  National 
Bank  by  the  complainant  as  owner  of  the  checks  and  vouchers  on 
September  3d  and  credit  given  to  the  complainant  in  his  general  de- 
posit account  on  the  same  day.  The  checks  and  vouchers  were  for- 
warded on  September  3d  to  the  Philadelphia  banks  for  collection. 
They  were  received  on  September  4th,  and  the  same  day  credited  to 
the  general  deposit  account  of  the  Cosmopolitan  National  Bank.  On 
September  5th  the  bank  was  not  open.  The  receiver  was  in  charge. 
The  fact  that  the  checks  and  vouchers  were  indorsed!  in  blank  does 
not  affect  the  case,  nor  alter  the  rule  that  there  must  be  evidence 
showing  that  the  deposit  was  intended  to  be  a  deposit  of  money,  with 
the  right  to  check  against  the  same,  and  perhaps  without  the  right  of 
the  depositary  to  charge  back  uncollected  checks  or  vouchers.  Beal 
V.  City  of  Somerville,  supra.  There  was  no  such  evidence  in  this 
case  on  the  part  of  the  receiver.  Nothing  was  said  either  by  the  com- 
plainant or  the  servant  of  the  bank  receiving  the  deposit  at  the  time  of 
the  deposit.  The  inferences  from  the  evidence  are  that  it  was  the 
practice  between  the  complainant  and  the  bank  for  the  complainant  to 
make  such  deposits,  and  not  to  check  upon  his  account,  except  on  the 
20th  or  21st  of  the  month,  and  then  only  against  the  balance  shown 
by  the  books  one  or  two  days  before  the  presentation  of  the  check.  It 
also  appears  from  the  evidence  that  the  Cosmopolitan  National  Bank 
had  a  right  to  charge  back  checks  and  drafts  which  were  not  on  the 
Cosmopolitan  National  Bank,  if  the  same  were  not  collected.  The 
evidence  also  shows,  as  shown  by  Exhibits  5  and  6,  that  these  checks 
and  vouchers  were  sent  with  a  letter  containing  these  words,  "Here- 
with we  hand  you  for  collection,"  and  enumerating  the  items  sent. 
All  these  are  perhaps  slight  circumstances  tending  to  show  that  the 
checks  and  vouchers  were  received  for  collection  only  and  not  as  a 
deposit  only,  but,  taken  with  the  fact  that  there  was  no  testimony 
tending  in  the  slightest  degree  to  show  that  the  checks  and  vouchers 
were  received  as  a  deposit  of  money,  the  conclusion  cannot  be  avoided 
that  tl^e  deposit  was  for  collection  and  that  the  Cosmopolitan  National 
Bank  was  the  agent  for  their  collection,  and  that  the  relation  of  debtor 
and  creditor  did  not  obtain  between  the  Cosmopolitan  National  Bank 
and  the  complainant.  The  Cosmopolitan  National  Bank  then  was  the 
agent  for  the  complainant  to  make  the  collection,  and  this  relation 
would  continue  until  the  money  was  collected  upon  the  checks  and 
vouchers  and  mingled  with  the  funds  of  the  bank.    This  could'  not 
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occur  until  the  collection  was  made  and  the  credit  given  to  the  for- 
warding bank  and  notice  thereof  given  to  that  bank.  Until  such  time, 
the  proceeds  of  the  collection  were  not  available  for  drafts  by  the 
Cosmopolitan  National  Bank,  and  could  not  be  regarded  as  being  part 
of  the  funds  of  that  bank.  The  evidence  in  this  case  establishes -that 
no  drafts  were  made  upon  this  account  during  September  3d  or  4th, 
that  the  collections  were  made  by  the  Philadelphia  banks  on  the  4th, 
and  on  the  4th  credited  to  the  Cosmopolitan  National  Bank,  but 
whether  this  credit  was  made  by  the  Philadelphia  banks  on  the  re- 
ceipt of  the  checks  and  vouchers  before  collection,  or  after  collection 
of  them,  does  not  appear.  But  the  crediting  of  them  was  not  suffi- 
cient to  terminate  the  agency  and  establish  the  relation  of  debtor  and 
creditor.  As  we  have  argued,  it  is  the  passing  of  the  proceeds  of 
collection  into  the  general  funds  of  the  bank  that  establishes  that  re- 
lation. Therefore  the  further  requisite  was  that  the  forwarding  bank 
should  have  notice  of  the  collection  so  as  to  make  the  proceeds  avail- 
able, or  that  the  proceeds  should  be  remitted  by  the  collecting  bank 
and  received  by  the  forwarding  bank.  The  evidence  does  not  show 
that  either  notice  was  given  or  remittance  made.  The  collection  was 
made  on  the  4th,  and  that  was  the  last  day  the  bank  was  open.  The 
agency  continued  during  September  4th,  and  on  the  5th  the  bank  could 
not  receive  either  notice  or  remittance,  could  not  terminate  its  agency, 
because  it  was  in  the.  hands  of  a  receiver.  There  never  was,  so  fiar 
as  the  evidence  shows,  any  commingling  of  the  proceeds*  of  collection 
with  the  funds  of  the  bank,  and  this  to  my  mind  is  the  test  of  the 
termination  of  the  agency  and  the  establishing  of  the  relation-  of 
debtor  and  creditor  between  the  Cosmopolitan  National  Bank  and  the 
complainant.  The  evidence  shows  that  the  Philadelphia  banks  trans- 
mitted to  the  receiver  the  proceeds  of  the  collection  of  complainant's 
checks  and  vouchers ;  that  they  are  clearly  to  the  amount  of  $95,525.- 
33,  the  proceeds  of  complainant's  checks  and  vouchers,  clearly  dis- 
tinguishable from  the  other  moneys  of  the  Cosmopolitan  National 
Bank  and  definitely  ear-marked  as  complainant's  money,  and  are 
therefore  now  held  by  the  present  receiver,  Charles  C.  Murray,  suc- 
cessor to  Robert  Lyons,  as  custodian,  the  same  having  been  received 
by  Lyons,  receiver  for  the  Cosmopolitan  National  Bank  as  agent  for 
the  complainant.  There  is  no  equity  in  this  money  in  any  other  per- 
son, and,  having  been  clearly  identified,  it  must  go  to  the  complainant. 
[2]  This  would  dispose  of  the  case,  but  as  the  bill  has  alleged  that 
the  deposit  was  accepted  by  the  Cosmopolitan  National  Bank  when  in- 
solvent to  the  knowledge  of  the  officers  and  directors  of  that  bank, 
which  was  a  fraud  upon  the  complainant,  he  being  ignorant  of  the 
bank's  insolvency,  and,  as  it  has  been  argued  at  length  both  in 
oral  and  written  briefs  by  counsel  for  both  the  complainant  and  the 
receiver  upon  the  large  amount  of  evidence  submitted  upon  the  two 
questions  of  fact  as  to  insolvency  and  the  knowledge  thereof  by  the 
officers  and  directors  of  the  Cosmopolitan  National  Bank,  we  shall 
give  our  conclusions  upon  these  questions  so  that  the  reviewing  court 
may  have  the  whole  matter  before  it.  A  careful  examination  of  i^c 
evidence  shows  that  the  Cosmopolitan  National  Bank  was  insolvent 
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Upon  the  3d  day  of  September,  1908.  The  bank  had  difficulties  with 
the  Comptroller's  Department  of  the  Treasury  many  times  during 
the  preceding  months,  but  it  does  not  appear  that  there  was  any  ques- 
tion of  insolvency  directly  raised,  the  criticism  from  the  Comptroller 
being  rather  in  the  nature  of  objections  to  large  loans  to  certain  in- 
dividuals, firms,  and  corporations.  A  careful  examination  of  the 
!  evidence  reveals  the  fact  that  it  would  have  required  expert  knowledge, 

the  most  careful  valuation,  and  very  wise  prognostication  as  to  the 
!  future  business  and  success  of  those  to  whom  loans  were  made  to 

I  determine  whether  or  not  the  bank  was  solvent.    The  officers  and  to 

I  some  extent  the  directors  at  the  different  times  the  letters  of  the  Comp- 

i  troUer  criticising  these  loans  were  received  made  investigations,  ex- 

I  amined  the  persons  representing  the  loans,  and  honestly  concluded, 

I  ,  I  think  the  evidence  shows,  that  the  loans  were  safe  and  secured.    There 

I  was  room  for  differences  of  opinion  upon  the  question  of  the  security 

I  of  the  loans,  but  that  rather  appears  ex  post  facto,  after  the  bank 

I  had  gone  into  liquidation  by  the  receiver,  and,  even  so,  the  whole 

I  difference  between  the  assets  and  liabilities  now  in  a  bank  of  $500,000 

capital  and  $100,000  surplus  is  only  $90,000.    While  we  can  readily 
I  find  that  the  bank  was  insolvent  on  September  3,  1908,  it  can  by  no* 

I  mean^s  be  conclusively  said  that  it  was  hopelessly  and  irretrievably 

insolvent  upon  that  date. 

The  evidence  also  reveals  the  fact  that  while  the  directors  were 
careless  and  foolish  in  their  management  of  the  bank's  affairs,  and 
in  not  giving  their  attention  to  its  affairs,  and  in  not  attending  the  meet- 
ings of  the  directors  as  it  was  their  duty  to  do,  and  in  allowing  the  af- 
1  fairs  of  the  bank  to  be  managed  largely  by  the  cashier,  yet  we  do  not 

j  find  in  the  evidence  that  the  directors  of  the  bank  had  knowledge,  or 

j  ought  to  have  had  knowledge,  of  the  insolvency  of  the  bank.    We  find, 

I  on  the  other  hand,  that  the  inference  from  all  the  evidence  is  that  the 

'directors  did  not  have  knowledge  of  the  insolvency  of  the  bank.  This 
is  true,  especially  when  we  consider  that  the  directors  made  honest  in- 
quiries into  loans  when  their  attention  was  called  to  them ;  that  they  had 
not  checked  out  their  balances  before  the  receiver  was  appointed,  or  that 
their  relation  to  the  bank  as  to  deposits  and  checks  was  not  altered  and 
many  of  them  had  balances  to  their  credit  when  the  receiver  was  ap- 
pointed; that  they  did  not  sell  or  attempt  to  sell  their  stock  in  the 
bank  during  the  period  of  the  now  alleged  insolvency;  that  eight 
of  the  directors  on  the  3d  of  September,  1908,  signed  a  bond  in  the 
sum  of  $75,000  to  secure  such  deposits  of  money  as  might  be  made 
by  complainant.  Taking  all  these  things  together — the  doubt  that 
there  might  be  any  deficiency  in  the  assets,  any  difference  except  in 
expert  and  careful  examination  of  the  affairs  of  the  bank  between 
the  assets  and  liabilities ;  their  continued  unchanged  relation-  to  the 
bank,  their  making  themselves  individually  liable  on  the  $75,000  bond 
— we  are  forced  to  the  conclusion  that  the  directors  did  not  know 
the  bank  was  insolvent,  much  less  did  they  know  it  was  hopelessly 
and  irretrievably  insolvent  on  September  3,  1908.  Of  the  officers 
of  the  bank,  McClurg,  president,  Kitzmiller,  vice  president,  and  Rich- 
ardson, cashier,  only  Richardson's  knowledge  of  the  insolvency  need 
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be  considered,  because  what  we  have  concluded  as  to  the  directors 
above  includes  both  McClurg  and  Kitzmiller,  there  being  nothing  in 
the  evidence  to  indicate  that  either  McClurg  or  Kitzmiller  had  or  ought 
to  have  had  any  different  knowledge  of  the  solvency  of  the  bank 
than  the  other  directors. 

The  case  of  Richardson,  the  cashier,  is  somewhat  different  be- 
cause he  appears  by  the  evidence  to  have  practically  had  charge  of 
the  bank  without  much  interference  with  the  details  by  the  other  offi- 
cers or  the  directors,  and  because  the  evidence  shows  that  he  made 
false  entries  in  the  books  of  the  bank  to  deceive  the  Comptroller  of 
the  Treasury,  and  because  the  loans  that  now  appear  doubtful  were 
made  by  him.  The  most  serious  matter  is  the  false  entries,  for  we 
are  apt  to  regard  such  conduct  as  showing  a  doubt  in  the  perpetrator 
of  such  a  misdemeanor  as  to  solvency  and  convict  him  of  a  desire 
to  deceive  for  the  purpose  of  covering  up  insolvency.  The  evidence 
shows  that  these  false  entries  did  not  affect  the  solvency  of  the  bank, 
as  testified  by  Wagner,  the  bookkeeper  of  the  bank  (testimony;,  215 
et  seq.),  because  the  false  increase  of  deposits  increased  the  liabili- 
ties. Outside  of  this  fact  we  do  not  find  that  Richardson's  knowledge 
differed  from  that  of  the  other  officers  and  directors. 

After  a  careful  consideration  of  the  evidence  in  this  case,  we  con- 
clude that,  while  the  bank  was  insolvent  on  September  3,  1908,  nei- 
ther the  directors  nor  officers  had  knowledge  of  that  insolvency,  and 
much  less  did  they  know  that  the  bank  was  hopelessly  and  irretriev- 
ably insolvent,  and  the  acceptance  of  the  checks  and  vouchers  by  the 
bank  on  September  3d,  even  though  they  had  been  received  as  a  deposit 
of  money  and  mingled  with  the  bank's  funds,  both  of  which  facts 
we  have  found  did  not  obtain,  would  not  have  been  a  fraud  upon 
the  complainant. 

We  therefore  conclude  that  the  complainant  is  entitled  to  have  from 
the  receiver  of  the  bank  the  remainder  of  the  proceeds  of  the  checks  * 
and  vouchers  deposited  by  him  with  the  Cosmopolitan  National  Bank 
as  his  agent  for  collection  on  September  3,  1908,  and  now  in  the  cus- 
tody of  Charles  C.  Murray  as  receiver,  being  the  sum  of  $14,328.30, 
and  that  at  the  time  of  said  deposit  on  September  3,  1908,  the  Cos- 
mopolitan National  Bank  was  insolvent,  but  that  the  officers  and 
directors  of  the  bank  did  not  have  knowledge  that  it  was  hopelessly 
and  irretrievably  insolvent,  and  that  the  officers  and  directors  of  the 
bank  were  not  guilty  of  fraud  in  receiving  or  allowing  to  be  received 
by  the  bank's  employes  the  deposit  of  checks  and  vouchers  made  by 
the  complainant  on  September  3,  1908.  ^ 

Let  a  decree  in  accordance  with  this  opinion  be  drawn  and  pre- 
sented to  the  court. 
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UNITED  STATES  T.  JOURNAL  CO.,  Inc. 
(District  Court,  B.  D.  Virginia.    June  5,  1912.) 

h  Post  Office  (§  50*)— Nonmailable  Matter — Pbosecution. 

In  a  prosecution  under  Penal  Code  March  4,  1909,  c.  321,  f  211,  35 
Stat  1129  (U.  S.  Comp.  St  Supp.  1911,  p.  1651),  for  mailing  nonmailable 
matter,  whether  the  matter  so  mailed  comes  within  the  inhibited  classes 
Is  ordinarily  a  question  for  the  Jury  under  proper  instructions,  but  if  it 
is  such  that  it  could  not  by  any  reasonable  judgment  be  held  within  the 
statute,  it  is  the  duty  of  the  court  to  so  determine  as  matter  of  law  on 
a  motion  to  quash,  if  the  language  is  set  out  in  the  indictment  or  in  a 
bill  of  particulars. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  {J  87-89;  Dec. 
Dig.  S  50.* 

Nonmailable  matter,  see  notes  to  Tlmmons  v.  United  States,  50  C.  C. 
A.  79 ;   United  States  y.  Sprung,  110  C.  C.  A.  48.] 

2.   CONSTITCTIONAL    IiAW    (i    90*)  —  NONKAILABLE    MaTIEB  —  PBOSEOITTION  — 

Fbeedom  of  the  Pbess. 

The  first  constitutional  amendment  prohibiting  the  passage  of  any  law 
abridging  the  freedom  of  the  press  cannot  be  invoked  as  a  defense  to  a 
prosecution  under  Penal  Code  March  4,  1909,  c.  321,  §  211,  35  Stat.  1129 
(U.  S.  Comp.  St.  Supp.  1911,  p.  1651),  for  mailing  a  uewspaper  containing 
obscene,  lewd,  and  lascivious  or  indecent  maMer. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  §  172; 
Dec.  Dig.  S  90.*] 
8.  Post  Office  (§  31*) — Nonmailable  Matter — Newspaper  Publications. 

The  sending  through  the  mail  of  copies  of  a  reputable  newspaper  con- 
taining accurate  reports  of  testimony  taken  in  open  court  during  the 
progress  of  a  Judicial  trial  should  not  be  held  a  criminal  offense  within 
Penal  Code  March  4,  1909,  c.  321,  §  211,  35  Stat  1129  (U.  S.  Comp.  St. 
Supp.  1911,  p.  1651),  unless  the  matter  so  published  is  clearly  and  pal- 
pably within  the  prohibition  of  the  statute.    . 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  §§  50,  52;  Dec. 
Dig.  S  81.*] 

Criminal  prosecution  by  the  United  States  against  the  Journal  Com- 
pany, Incorporated.  On  motion  to  quash  indictment.  Motion  sus- 
tained. 

L.  L.  Lewis,  U.  S.  Atty.,  and  R.  H.  Talley,  Asst  U.  S.  Atty.,  both 
of  Richmond,  Va.,  for  the  United  States. 

S.  S.  P.  Patteson  and  James  H.  Price,  both  of  Richmond,  Va.,  for 
defendant 

WADDILL,  District  Judge.  This  case  grows  out  of  the  report  of 
the  trial  of  the  celebrated  Beattie  Case,  which  took  place  in  the  county 
of  Chesterfield,  adjoining  this  city,  during  the  late  summer  of  last 
year.  Henry  Clay  Beattie,  Jr.,  was  indicted,  tried,  and  executed  for 
the  murder  of  his  young  wife.  The  crime  was  committed  while  on  an 
automobile  ride,  at  night,  over  a  country  road,  near  to  their  residence^ 
some  five  weeks  after  the  birth  of  their  first  child.  The  supposed  mo- 
tive for  the  crime  was  his  infatuation  for  a  young  woman  of  dissolute 
character,  with  whom  he  had  from  time  to  time  maintained  improper 
relations.     Both  Beattie  and  his  wife  were  prominent  in  the  com- 

*For  other  caset  see  same  topic  it  8  kukbsb  in  Dec.  &  Am.  Digs.  1907  to  date,  &.  Rep'r  Indexee 
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munity,  of  large  and  most  worthy  family  connections,  and  the  mur- 
der and  subsequent  trial  attracted  wide-spread  attention.  In  fact,  it 
may  be  said  to  have  been  one  of  if  not  the  most  noted  of  the  state's 
criminal  trials,  certainly  so  far  as  the  publicity  given  to  it  throughout 
this  and  other  countries  was  concerned.  The  leading  papers  of  the 
United  States  teemed  with  accounts  of  the  murder,  and  particularly 
of  the  proceedings  and  the  trial,  which  lasted  for  weeks,  and  the  in- 
terest in  and  excitement  over  the  same  was  very  great ;  the  local  news- 
papers devoting  much  space  thereto  for  months. 

The  indictment  contains  two  counts.  The  first  charges  that  the  de- 
fendant on  a  certain  day  unlawfully  and  knowingly  did  deposit  in 
the  post  office  at  Richmond,  Va.,  for  mailing  and  delivery,  a  certain 
obscene,  lewd,  and  lascivious  publication,  to  wit,  a  publication  known 
as  the  Richmond  Evening  Journal,  Extra  No.  5,  dated  August  28, 
1911,  the  objectionable  parts  of  said  publication  being  headed  "Beat- 
tie's  Nemesis,"  and  "Latter  Part  of  Mother's  Recital,"  said  publication 
being  alleged  to  be  too  obscene,  lewd,  and  lascivious  to  be  properly 
placed  upon  the  records  of  the  court.  The  only  material  difference 
between  the  first  and  second  counts  is  that  the  latter  charges  the  pub- 
lication to  be  of  an  "indecent  character."  The  defendant  company 
moved  to  quash  the  indictment,  and  also  demurred  thereto,  and,  in 
obedience  to  a  subsequent  order  of  the  court,  entered  upon  the  motion 
of  the  defendant  (Rosen  v.  United  States,  161  U.  S.  29,  40,  16  Sup. 
Ct.  434,  480,  40  L.  Ed.  606),  a  bill  of  particulars  was  furnished  by 
the  government  to  the  defendant.  Upon  the  filing  of  the  bill  of  par- 
ticulars, the  defendant  renewed  its  motion  to  quash,  insisting  that  no 
oflfense  as  charged  had  been  committed,  and  that  the  insertion  of  the 
articles  complained  of  was  clearly  within  the  rights  of  the  defendant 
as  the  publisher  of  a  daily  newspaper,  and  that  plainly  neither  in  the 
publication,  distribution,  or  mailing  of  the  same  had  there  been  any 
violation  of  the  statute  covered  by  the  indictment  respecting  the  im- 
proper use  of  the  mails  of  the  United  States. 

[1]  The  question  of  the  character  of  the  contents  of  the  paper — 
namely,  whether  it  comes  within  the  inhibited  class  named  in  the  stat- 
ute— is  one  ordinarily  to  be  determined  by  the  jury  under  appropriate 
instructions  from  the  court — ^that  is,  when  there  is  such  doubt  as  to 
the  meaning  and  effect  of  the  same,  that  persons  would  reasonably  dif- 
fer in  respect  thereto.  But,  on  the  other  hand,  if  the  publication  com- 
plained of  be  such  that  it  could  not  by  any  reasonable  judgment  be 
held  to  come  within  the  prohibition-  of  the  law,  then  it  becomes  the 
duty  of  the  court  as  matter  of  law  to  pass  upon  the  same.  Knowles  v. 
United  States,  170  Fed.  409,  411,  95  C.  C.  A.  579,  and  cases  cited; 
United  States  v.  Dempsey  (D.  C.)  188  Fed.  450.  This  right  of  the " 
court  to  determine  whether  the  particular  writing  or  publication  comes 
within  the  purview  of  the  statute  by  appropriate  instructions  at  the 
trial  seems  uncontroverted,  and  was  clearly  recognized  in  Swearingen 
V.  United  States,  161  U.  S.  446,  16  Sup.  Ct.  562,  40  L.  Ed.  765,  where 
the  lower  court  instructed  the  jury  as  to  the  character  of  the  paper, 
holding  the  same  to  be  within  the  provisions  of  the  statute,  which  the 
Supreme  Court  reversed,  taking  the  contrary  view  of  the  paper.    The 
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authority  of  the  court  to  pass  preliminarily  upon  the  meaning  and 
effect  of  language  used  in  writings  under  -indictments  of  this  char- 
acter, where  the  objectionable  matter  is  not  copied  in  the  indictment, 
may  be  said  not  to  be  entirely  free  from  embarrassment,  since  a  de- 
murrer, for  instance,  cannot  be  interposed  for  the  purpose,  because  the 
alleged  obscene  matter  is  not  a  part  of  the  record.  Dunlop  v.  United 
States,  165  U.  S.  486,  491,  17  Sup.  Ct.  375,  41  I,.  Ed.  799.  But  this 
difficulty  does  not  arise  upon  the  motion  to  quash  and  the  filing  of  the 
bill  of  particulars  thereunder.  A  motion  to  quash  is  much  broader 
and  less  technical,  and  is  addressed  to  the  sound  discretion  of  the 
court  (United  States  v.  Rosenberg,  7  Wall.  580,  583,  19  L.  Ed.  263) ; 
and  in  considering  the  same,  with  a  view  of  reaching  a  just  conclusion, 
matters  dehors  the  record  or  not  strictly  a  part  of  the  record  may  be 
considered  (Bishop,  Crim.  Pro.  §§  758,  759,  761,  762,  763).  Eveiy 
reason  would  seem  to  indicate  that  relief  should  be  afforded  prelimi- 
narily, ^  well  as  at  the  trial,  in  a  proper  case,  since  the  accused  is  clear- 
ly entitled  to  make  his  defense  by  preliminary  motion,  as  well  as  by 
plea  of  not  guilty,  and  motion  in  arrest  of  judgment  (Rosen  v.  United 
States,  161  U.  S.  29,  30,  16  Sup.  Ct.  434,  480,  40  L.  Ed.  606,  supra), 
and  there  would  seem  to  be  no  good  reason  why  the  expense  and  delay 
of  a  trial  should  be  incurred,  if  in  the  end  the  court  would  hold  there 
was  no  case,  because  of  the  insufficiency  of  the  writing  or  publi- 
cation, as  coming  within  the  statute.  The  practice  is,  and  should  be, 
(preliminarily  to  determine  the  legal  sufficiency  of  the  writing  or  pub- 
lication as  coming  within  the  statute,  where  the  question  is  timely  and 
appropriately  raised.  United  States  v.  O'Donnell  (C.  C.)  165  Fed.  218 ; 
United  States  v.  Benedict  (C.  C.)  165  Fed.  221. 

Coming  to  the  consideration  of  the  publication  alleged  to  be  im- 
proper to  be  deposited  in  and  conveyed  by  mail,  it  will  be  found  that 
the  same  is  a  verbatim  copy  of  portions  of  testimony  of  two  witnesses 
examined  on  behalf  of  the  commonwealth  in  the  criminal  trial  men- 
tioned, one  Dr.  Franklin,  and  the  other  Mrs.  Owens,  the  mother  of 
Mrs.  Beattie,  who  was  murdered.  A  critical  examination  of  the  por- 
tions of  the  testimony  published  will  show,  that  of  the  doctor,  that 
he  prescribed  at  the  instance  of  Beattie  for  the  young  woman  before 
referred  to,  and  recommended  her  to  take  a  trip  to  the  mountains,  and 
that  he  had  prescribed  for  her  some  two  years  before  for  the  same 
disease,  and  that  she  was  reputed  to  be  a  woman  of  the  town,  and 
that  of  Mrs.  Owens  that  she,  at  the  instance  of  Mrs.  Beattie,  exam- 
ined portions  of  the  underclothing  of  Beattie,  and  found  the  same 
in  a  stained  and  discolored  condition;  this  alleged  objectionable  tes- 
timony being  under  separate  headlines,  and  printed  in  different  por- 
tions of  the  paper. 

Assuming  that  the  publication  in  question  ought  to  or  had  best  been 
not  made,  and  it  goes  without  saying  that  the  same  was  neither  benefi- 
cial nor  elevating  in  character,  still  it  does  not  follow  that  in  so  doing  a 
crime  was  committed  by  depositing  the  paper  containing  the  article  in 
the  mails  under  the  statute  alleged  to  have  been  violated,  in  the  light 
of  the  interpretation  that  has  been  placed  upon  that  act  by  the  Supreme 
Court  and  subordinate  federal  tribunals,  and  the  language  of  the  act, 
lOTF.— 27 
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obscene,  lewd,  and  lascivious,  of  an  indecent  character,  etc.,  has  in- 
variably been  held  to  mean  the  use  pf  such  words  as  would  tend  to 
deprave  and  corrupt  the  morals  of  those  whose  minds  are  open  to  such 
influences  by  arousing  and  implanting  therein  obscene,  lewd,  or  lasciv- 
ious thoughts  and  desires,  relating  to  sexual  impurity.  Swearingen 
V.  United  States,  161  U.  S.  446,  16  Sup.  Ct.  562,  40  L.  Ed.  765; 
United  States  v.  Clarke  (D.  C.)  38  Fed.  500;  United  States  v.  O'Don- 
nell  (C.  C.)  165  Fed.  218;  Knowles  v.  United  States,  170  Fed.  409, 
412,  95  C.  C.  A.  579.  So  far  from  the  language  of  the  publication 
in  question  having  the  tendency  mentioned,  it  should  rather  have  the 
very  contrary  effect,  especially  when  considered  in  the  light  of  the 
sad  and  frightful  consequences  of  the  departure  from  the  paths  of 
virtue  that  befell  those  whose  shortcomings  were  the  subject  of  investi- 
gation. 

[2]  The  defendant  insists  that  the  indictment  in  this  case  should  not 
be  sustained  because  the  same  is  in  derogation  of  its  constitutional 
rights  and  privileges  as  the  publisher  of  a  daily  newspaper.  Amend. 
I,  Const.  U.  S.  This  position  cannot  be  successfully  maintained  as  the 
constitutional  guaranty  of  a  free  press  cannot  be  made  a  shield  from 
violation  of  criminal  laws,  which  are  not  designed  to  restrict  the  free- 
dom of  the  press,  but  to  protect  society  from  acts  clearly  immoral  or 
otherwise  injurious  to  the  people.  The  postal  service  is  one  of  the 
agencies  of  the  federal  government  that  it  has  the  right  under  the  Con- 
stitution to  maintain,  and  under  it,  and  the  laws  passed  in  pursuance 
thereof,  as  well  as  what  may  be  termed  its  police  authority  respecting 
the  subject,  it  has  the  right  to  determine  the  manner  and  method  of 
conducting  the  same,  and  to  exclude  therefrom  what  may  be  consid- 
ered injurious  to  public  morals,  and  in  so  doing  it  neither  restricts 
nor  deprives  the  pr&s  of  any  constitutional  privilege  or  right.  It 
simply  declines  to  become  an  agency  for  the  distribution  and  circula- 
tion of  printed  and  other  matter  which  it  considers  of  an  objectionable 
character ;  and  it  is  doubtless  within  the  power  of  the  government  to 
withdraw  or  discontinue  its  postal  system  entirely.  Ex  parte  Jackson, 
96  U.  S.  727,  736,  24  L.  Ed.  877;  In  re  Rapier,  143  U.  S.  110, 
133,  134,  12  Sup.  Ct.  374,  36  L.  Ed.  93 ;  Public  Clearing  House  v. 
Coyne,  194  U.  S.  497,  506,  24  Sup.  Ct.  789,  48  L.  Ed.  1092;  Knowles 
V.  United  States,  170  Fed.  409,  411,  95  C.  C.  A.  579,  supra,  and 
cases  cited ;  Watson  on  the  Constitution,  641,  648,  649,  650. 

In  ex  parte  Jackson,  96  U.  S.  732,  24  L.  Ed.  877,  supra,  Mr.  Justice 
Field  aptly  remarked  the  difficulty  attending  the  subject  arises,  not 
from  the  want  of  power  in  Congress  to  prescribe  regulations  as  to  what 
shall  constitute  mail  matter,  but  from  the  necessity  of  enforcing  them 
consistently  with  rights  reserved  to  the  people,  of  far  greater  im- 
portance than  the  transportation  of  the  mail. 

[3]  While  the  right  of  Congress  to  determine  what  shall  be  carried 
in  the  mails  is  clearly  and  indisputably  settled  by  the  authoritites  cited, 
it  should  nevertheless  be  said  as  respects  publications  of  the  character 
mailed  in  this  case,  namely,  accurate  contemporaneous  reports  of  tes- 
timony taken  in  open  court,  during  the  progress  of  judicial  trials,  pub- 
lished in  reputable  journals  (no  case  involving  a  similar  state  of  facts 
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having  been  found  by  or  brought  to  the  attention  of  the  court,  though 
diligent  search  has  been  made  by  counsel),  that  only  clear  and  pal- 
pable infractions  of  the  statute  should  be  noticed,  since  in  the  nature 
of  things  a  large  discretion  must  exist  in  the  publisher,  who  generally 
acts  through  others,  and  most  frequently  imder  great  stress  in  the 
matter  of  time,  and  it  should  not  be  lightly  assumed  either  that  a  court 
would  allow  undue  publicity  to  be  given  to  what  occurred  of  the  char- 
acter in  question  in  its  presence,  or  that  reputable  newspapers  would 
purposely  wish  to  publish  and  disseminate  through  the  mails  what 
would  'be  destructive  of  social  order.  The  delicacy  of  the  subject,  the 
great  desirability  of  maintaining  the  efficiency  and  purity  of  the  mail, 
and  the  necessity  that  the  freedom  of  the  press  shall  at  all  times  be 
preserved  make  it  manifest  that  in  considering  this  particular  class  of 
infractions,  or  supposed  infractions,  of  the  law,  those  having  to 
administer  the  same  should  be  actuated  by  the  highest  sense  of  right 
and  justice  to  all,  never  losing  sight  of  the  fact  that  in  carrying  out 
the  purposes  of  government  the  rights  of  the  citizen  and  of  the  public,  . 
especially  as  defined  and  given  by  the  Constitution,  must  be  observed 
and  respected,  and  that  the  guaranty  of  freedom  of  the  press  \vas  grant- 
ed, not  alone  because  of  the  necessity  therefor  for  its  protection,  but 
that  thereby  many  of  the  dearest  and  most  essential  rights  and  privi- 
leges of  the  citizen  might  be  assured  and  protected. 

The  contents  of  the  publication  in  question  being  clearly  not  within 
the  prohibitions  of  the  statute,  as  hereinbefore  shown,  the  motion  to 
quash  the  indictment  will  be  sustained. 


REED  V.  WELTY. 

(District  Court,  E.  D.  Oklahoma.    Jnne  26,  1912.) 

No.  1,452. 

Indians  (§  15*)— Alienation  of  Lands— Aixotmsnts  to  Heibs  of  Enrolled 
Gm:ek  Citizen. 

Section  7  of  the  Original  Creek  Agreement  (Act  March  1,  1901,  c.  676, 
31  Stat.  863),  and  section  16  of  the  Supplemental  Agreement  (Act  June 
30,  1902,  c.  1323,  32  Stat.  503),  under  which  allotments  of  lands  were 
made,  proTldlng  that  landis  allotted  to  citizens  shall  not  in  any  case  be 
alienable  before  the  expiration  of  five  years  from  the  ratification  of  the 
agreements  respectively,  did  not  apply  to  lands  allotted  to  heirs  of  an 
enrolled  citizen  who  died  before  receiving  his  allotment,  and  as  to  such 
lands  the  said  agreements  imposed  no  restriction  upon  the  right  of  alien- 
ation. 

[Ed.  Note.— -For  other  cases,  see  Indians,  Cent  Dig.  {§  17,  29,  37-44; 
Dec.  Dig.  §  15.*] 

In  Equity.     Suit  by  Andrew  Reed  against  Edwin  A.  Welty.    On 
demurrer  to  bill.    Overruled.  ^ 

Lewis  C.  Lawson,  of  HoldenviUe,  Okl.,  for  plaintiflF. 

Butte,  Boone  &  Lattimore,  of  Muskogee,  Okl.,  for  defendant. 

^or  oUier  cases  see  same  topic  ft  9  nxtmbxb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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CAMPBELt,  District  Judge.  The  question  is  on  demurrer  to  tlie 
bill.  From  the  bill  it  appears  that  Thomas  and  Mary  Knight,  hus- 
band and  wife,  were  duly  enrolled  full  blood  Creek  citizens.  They 
had  three  children,  London,  Ramsey,  and  Robert  Knight,  also  duly 
enrolled  full  blood  citizens  of  the  Creek  Nation.  Thomas  and  Mary 
Knight,  the  parents,  both  died  intestate  in  1901,  before  receiving 
their  respective  allotments,  leaving  surviving  them  the  three  chil- 
dren mentioned  as  their  heirs.  After  the  death  of  the  parents,  the 
land. in  controversy  was  allotted  to  their  heirs.  Subsequently,  and 
on  July  26,  1904,  the  plaintiff  purchased  from  London  and  JRamsey 
Knight  their  respective  interests  in  the  land,  securing  from  them  a 
warranty  deed  therefor  in  consideration  of  $1,300,  which  deed  was 
duly  recorded,  and  the  said  London  and  Ramsey  Knight  delivered 
to  plaintiff  the  full  possession  and  control  of  the  land  so  far  as 
their  interests  were  concerned.  Robert  Knight  was  and  still  is  an 
infant.  Plaintiff  has  been  ever  since,  and  now  is,  either  in  person  or 
through  his  tenant,  in  open,  notorious,  and  adverse  possession  of  said 
land,  and  at  the  time  of  the  execution  of  the  deed  by  London  Knight 
to  defendant,  hereinafter  mentioned,  the  said  London  Knight  was 
not  in  possession  of  the  land,  and  had  never  received  any  rents  from 
the  same.  On  July  28,  1908,  London  Knight  and  his  wife  Susan 
Knight  executed  to  the  defendant  a  deed  for  an  undivided  one-third 
interest  in  the  land,  who  had  the  same  approved  by  the  county  court, 
and  had  the  same  recorded.  The  bill  is  demurred  to  on  the  ground 
that  it  states  no  equity,  that  there  are  not  suflScient  facts  alleged  to 
show  valid  title  to  the  land,  and  that,  on  the  showing  made  in  the  bill, 
the  plaintiff  has  no  title. 

There  is  therefore  presented  the  question  whether  London  and 
Ramsey  Knight,  who  took  as  heirs  of  their  father  and  mother,  who 
were  entitled  to  allotments  but  died  before  taking  the  same,  could 
validly  convey  their  interest  in  the  land  as  they  attempted  to  do  by 
the  deed  to  plaintiff  of  July  26,  1904.  Counsel  for  plaintiff  asserts 
the  affirmative  of  this  proposition,  and  relies  mainly  upon  the  deci- 
sion of  the  United  States  Supreme  Court  in  Mullen  v.  United  States, 
224  U.  S.  448,  32  Sup.  Ct.  494,  56  L.  Ed.  834,  decided  April  IS, 
1912.  True,  this  decision  involved  the  Choctaw  and  Chickasaw 
Tribes  and  the  Supplemental  Agreement  (Act  July  1,  1902,  c.  1362, 
32  Stat.  641),  under  which  their  lands  were  allotted.  But  counsel 
insists  that  the  provision  of  the  Choctaw  and  Chickasaw  Agreements 
and  the  Creek  Agreements  (Act  March  1,  1901,  c.  676,  31  Stat.  861, 
and  Act  June  30,  1902,  c.  1323,  32  Stat.  500),  relating  to  the  dispo- 
sition of  lands  to  which  deceased  enrolled  members  would  be  enti- 
tled, if  living,  are  so  similar  as  to  make  the  ruling  in  the  Mullen 
Case  applicable  here.  In  this  case,  referring  to  the  Choctaw  and 
Chickasaw  Supplemental  Agreement,  Justice  Hughes,  speaking  for 
the  court,  says: 

"This  supplemental  agreement  provided  tbat  there  sbonld  be  aUotted  to 
each  member  of  the  Choctaw  and  Chickasaw  Tribes  land  equal  In  value  to 
320  acres  of  the  average  allotable  land  of  these  tribes,  and  to  each  Choctaw 
and  Chickasaw  freedman  land  equal  In  value  to  40  acres.    The  scheme  de- 
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fined  two  classes  of  cases:  (1)  Allotments  made  to  members  of  the  trlbest 
and  to  freedmen,  living  at  the  time  of  allotment ;  and  (2)  allotments  made 
in  the  case  of  those  whose  names  appeared  upon  the  tribal  rolls,  but  who 
had  died  after  the  ratification  of  the  agreement  and  before  the  actual  allot- 
ment had  been  made.  With  respect  to  allotments  to  living  members,  it  was 
provided  that  the  allottee  should  designate  160  acres  of  the  allotted  lands  as 
a  homestead,  for  which  separate  certificate  and  patent  should  issue.  And 
the  restrictions  upon  the  right  of  alienation  of  the  allotted  lands  are  found 
in  paragraphs  12,  13,  15,  and  16  of  the  Supplemental  Agreement,  as  follows: 

*'  '12.  Each  member  of  said  tribes  shall,  at  the  time  of  the  selection  of  his 
allotment,  designate  as  a  homestead  out  of  said  allotment  land  equal  in 
value  to  one  hundred  and  sixty  acres  of  the  average  allotable  land  pf  the 
Choctaw  and  Chickasaw  Nations,  as  nearly  as  may  be,  which  shall  be  in- 
alienable during  the  lifetime  of  the  allottee,  not  exceeding  twenty-one  years 
from  the  date  of  certificate  of  allotment,  and  separate  certificate  and  patent 
shall  issue  for  said  homestead. 

***13.  The  allotm^kt  of  each  Choctaw  and  Chickasaw  freedman  shall  be 
inalienable  during  the  time  of  the  allottee,  not  exceeding  twenty-one  years 
from  the  date  of  certificate  of  allotment    *    *    * 

*'  '15.  Lands  allotted  to  members  and  freedmen  shall  not  be  affected  or  en- 
cumbered by  any  deed,  debt  or  obligation  of  any  character  contracted  prior 
to  the  time  at  which  said  land  may  be  alienated  under  this  act,  nor  shall 
said  lands  be  sold  except  as  herein  provided. 

*'  '16.  All  lands  allotted  to  the  members  of  said  tribes,  except  such  land  as 
is  set  aside  to  each  for  a  homestead  as  herein  provided,  shall  be  inalienable 
after  issuance  of  patent  as  follows:  One-fourth  in  acreage  in  one  year,  one- 
fourth  in  acreage  in  three  years,  and  the  balance  in  five  years ;  in  each  case 
from  date  of  patent:  Provided,  that  such  land  shall  not  be  alienable  by  the 
allottee  or  his  heirs  at  any  time  before  the  expiration  of  the  Choctaw  and 
Chickasaw  tribal  governments  for  less  than  its  appraised  value.' 

'*It  will  be  observed  that  the  homestead  lands  are  made  inalienable  (dur- 
ing the  lifetime  of  the  allottee,  not  exceeding  21  years  from  the  date  of  certif- 
icate allotment).  The  period  of  restriction  is  thus  definitely  limited,  and 
the  clear  implication  is  that,  when  the  prescribed  period  expired,  the  lands 
were  to  become  alienable;  that  is,  by  the  heirs  of  the  allottee  upon  his 
death,  or  by  the  allottee  himself  at  the  end  of  the  21  years.  Thus,  with  re- 
spect to  homestead  lands,  the  supplemental  agreement  imposed  no  restriction 
upon  alienation  by  the  heirs  of  a  deceased  allottee.  And  the  reason  may  be 
found  in  the  fact  that  each  member  of  the  tribes— each  minor  child  as  well 
as  each  adult,  duly  enrolled  as  required— was  to  have  his  or  her  allotment; 
so  that  each  member  was  already  provided  with  a  homestead  as  a  part  oC 
the  allotment,  independently  of  the  lands  wnich  might  be  acquired  by  de- 
scent On  the  other  hand,  the  proviso  of  paragraph  16,  which  relates  to  the 
additional  portion  of  the  allotment,  or  the  so-called  'surplus'  lands,  contains 
a  restriction  upon  alienation  not  only  by  the  allottees,  but  by  his  heirs. 
Whatever  may  have  been  the  purpose,  a  distinction  was  thus  made  with  re- 
gard to  the  disposition  by  heirs  of  the  homestead  and  surplus  lands,  respec- 
tively. 

"The  question  now  presented,  with  regard  to  the  conveyances  made  to  the 
appellants,  arises  in  the  second  class  of  cases ;  that  is,  where  a  person  whose 
name  appeared  upon  the  rolls  died  after  the  ratification  of  the  agreement 
and  before  receiving  his  allotment  In  this  event,  provision  was  made  for 
allotment  in  the  name  of  the  deceased  person,  and  for  the  descent  of  the 
lands  to  his  heirs.  This  is  contained  in  paragraph  22  of  the  Supplemental 
Agreement:  ^22.  If  any  person  whose  name  appears  upon  the  rolls,  prepared 
as  herein  provided,  shall  have  died  subsequent  to  the  ratification  of  this 
agreement  and  before  receiving  his  allotment  of  land  the  lands  to  which  such 
person  would  have  been  entitled  if  living  shall  be  allotted  in  liis  name,  and 
shall,  together  with  his  proportionate  share  of  other  tribal  property,  descend 
to  his  heirs  according  to  the  laws  of  descent  and  distribution  as  provided 
in  chapter  forty-nine  of  Mansfield's  Digest  of  the  Statutes  of  Arkansas:  Pro- 
vided, that  the  allotment  thus  to  be  made  shall  be  selected  by  a  duly  ap- 
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pointed  administrator  or  executor.  If,  however,  such  adminlstriator  or  exec- 
utor be  not  duly  and  expeditiously  appointed,  or  falls  to  act  promptly  when 
appointed,  or  for  any  other  cause  such  selection  be  not  so  made  within  a 
reasonable  and  practicable  time,  the  Commissioner  to  the  Five  Civilized 
Tribes,  shall  designate  the  lands  thus  to  be  allotted.*  In  the  cases  falling 
within  this  paragraph  there  is  no  requirement  for  the  selection  of  any  por- 
tion of  the  allotted  lands  as  a  homestead,  and  there  is  no  ground  for  sup- 
posing that  it  was  the  intention  of  Congress  that  a  provision  for  such  selec- 
tion should  be  read  into  the  paragraph  so  as  to  assimilate  it  to  paragraph  12 
relating  to  allotments  to  living  members.  While  the  lands  were  to  be  allot- 
ted in  the  name  of  the  deceased  allottee,  they  passed  at  once  to  his  heirs; 
and  as  each  heir,  if  a  member  of  the  tribe,  was  already  supplied  with  his 
homestead  of  160  acres,  there  was  no  occasion  for  a  further  selection  for  tliat 
purpose  from  the  inherited  lands.  No  distinction  is  made  between  the  heirs. 
They  might  or  might  not  be  members  of  the  tribe,  and,  where  there  were  a 
number  of  heirs,  each  would  take  his  undivided  share.  It  is  quite  evident 
that  there  is  no  basis  for  implying  the  requirement  that  in  such  case  there 
should  be  a  selection  of  a  portion  of  the  allotment  as  a  homestead,  and  all 
the  lands  allotted  under  paragraph  22  are  plainly  upon  the  same  footing. 
While  it  appears  upon  the  record  that,  in  the  present  case,  separate  certificat- 
es of  allotment  were  Issued  for  homestead  and  surplus  lands,  this  was  with- 
out the  sanction  of  the  statute. 

'*In  the  agreement  with  the  Creek  Indians  (Act  of  March  1,  1901,  31  Stat 
861,  870),  it  was  provided  that  in  the  case  of  the  death  of  a  citizen  of  the 
tribe  after  his  name  had  been  placed  upon  the  tribal  roll  made  by  the  Com- 
mission, and  before  receiving  his  allotment,  the  lands  and  money  to  which  he 
would  have  been  entitled,  if  living,  should  descend  to  his  heirs,  *and  be  al- 
lotted and  distributed  to  them  accordingly.'  The  question  arose  whether  in 
such  cases  there  should  be  a  designation  of  a  portion  of  the  allotment  as  a 
homestead.  In  an  opinion  under  date  of  March  16,  1903,  the  then  Assistant 
Attorney  General  for  the  Interior  Department  (Mr.  Van  Devanter)  advised 
the  Secretary  of  the  Interior  that  this  was  not  required  by  statute.  We 
said:  'After  a  careful  consideration  of  the  provisions  of  law  pertinent  to  the 
question  presented,  and  of  the  views  of  the  Commissioner  of  Indian  Affairs 
and  the  Commission  to  the  Five  Civilized  Tribes,  I  agree  with  the  latter  that, 
in  all  cases  where  allotment  is  made  directly  to  an  enrolled  citizen,  it  is 
necessary  that  a  homestead  be  selected  therefrom  and  conveyed  to  him  by 
separate  deed,  but  where  the  allotment  is  made  directly  to  the  heirs  of  a 
deceased  citizen  there  is  no  reason  or  necessity  for  designating  a  homestead 
out  of  such  lands  or  of  giving  the  heirs  a  separate  deed  for  any  portion  of 
the  allotment,  and  therefore  advise  the  adoption  of  that  rule.*  It  is  true  that 
under  the  Creek  agreement,  in  cases  where  the  ancestor  died  before  allotment, 
the  lands  were  to  be  allotted  directly  to  the  heirs,  while  under  the  Choctaw 
and  Chickasaw  agreement  the  allotment  was  to  be  made  in  the  name  of  the 
deceased  member  and  'descend  to  his  heirs,*  This,  however,  is  a  merely  formal 
distinction,  and  implies  no  difference  in  substance.  In  both  cases  the  lands 
were  to  go  immediately  to  the  heirs  and  the  mere  circumstance  that  under 
the  language  of  the  statute  the  allotment  was  to  be  made  in  the  name  of  the 
deceased  ancestor  instead  of  the  names  of  the  heirs  furnishes  no  reason  for 
implying  a  requirement  that  there  should  be  a  designation  of  a  portion  of  the 
lands  as  homestead. 

'*We  have,  then,  a  case  where  all  the  allotted  lands  going  to  the  heirs  are 
of  the  same  character,  and  there  is  no  restriction  upon  the  right  of  aliena- 
tion expressed  in  the  statute.  Had  the  lands  been  allotted  in  the  lifetime  of 
the  ancestor,  one-half  of  them,  constituting  homestead,  would  have  been  free 
from  restriction  upon  his  death.  The  only  difficulty  springs  from  the  lan- 
guage of  paragraph  16,  limiting  the  right  of  heirs  to  sell  'surplus*  lands. 
But,  on  examining  the  context,  it  appears  that  this  provision  is  part  of  the 
scheme  for  allotments  to  living  members,  where  there  Is  a  segregation  of 
homestead  and  surplus  lauds,  respectively.  Whatever  the  policy  of  such  a 
distinction  which  gives  a  greater  freedom  for  the  disposition  by  heirs  of 
homestead  lands  than  of  the  additional  lands,  there  is  no  warrant  for  import- 
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ing  it  into  paragraph  22,  where  there  is  no  such  segregation.  It  would  be 
manifestly  inappropriate  to  imply  the  restriction  in  such  cases  so  as  to  make 
it  applicable  to  all  the  lands  taken  by  the  heirs,  and  there  is  no  occasion,  or 
authority,  for  creating  a  division  of  the  lands  so  as  to  impose  a  restriction 
upon  a  part  of  them. 

**There  being  no  restriction  upon  the  right  of  alienation,  the  heirs  in  the 
cases  involved  in  this  appeal  were  entitled  to  make  the  conveyances.  The 
bill  alleged  that  the  tracts  embraced  in  these  conveyances  were  'allotted 
lands,'  and  certificates  of  allotment  had  been  issued.  These  Indian  heirs 
were  vested  with  an  Interest  in  the  property  which  in  the  absence  of  any 
provision  to  the  contrary  was  the  subject  of  sale.  The  fact  that  they  were 
'full  blood'  Indians  makes  no  difference  in  this  case,  for,  at  the  time  of  the 
conveyances  in  question,  heirs  of  the  full  blood  taking  under  the  provisions 
of  paragraph  22  of  the  supplemental  agreement  had  the  same  right  of  aliena- 
tion as  other  heirs. 

"It  does  not  appear  from  the  allegations  of  the  bill  whether  patents  for  the 
lands  had  been  issued  to  the  Indian  grantors  before  the  conveyances  were 
made.  But,  as  the  lands  had  been  duly  allotted,  the  right  to  patent  was  es- 
tablished; and  there  was  no  restriction  in  cases  under  paragraph  22  upon 
alienation  of  the  lands  prior  to  the  date  of  patent,  {"here  was  undoubtedly 
a  complete  equitable  Interest  which,  in  the  absence  of  restriction,  the  owner 
could  convey.  Doe  v.  Wilson,  23  How.  457  [16  L.  Ed.  584] ;  Crews  v.  Bur- 
Cham,  1  Black,  352  [17  L.  Ed.  91] ;  Jones  v.  Meehan,  175  U.  S.  1,  15,  18  [20 
Sup.  Ct  1,  44  Ia  Ed.  49],  And  any  contention  that  the  conveyances  were 
invalid  solely  because  they  were  made  before  the  issuance  of  patent,  the 
lands  not  being  under  restriction,  would  be  met  by  the  proviso  contained  in 
section  19  of  the  act  of  April  26,  1906  (chapter  1876,  34  Stat  144):  'Provided 
further,  that  conveyances  heretofore  made  by  members  of  any  of  the  Five  Civ- 
ilized Tribes  subsequent  to  the  selection  of  allotment  and  subsequent  to  re- 
moval of  restrictions,  where  patents  thereafter  issue,  shall  not  be  deemed  or 
held  invalid  solely  because  said  conveyances  were  made  prior  to  issuance  and 
recording  or  delivery  of  patent  or  deed;  but  this  shall  not  be  held  or  con- 
strued as  affecting  the  validity  or  invalidity  of  any  such  conveyance,  except 
as  hereinabove  provided;  and  every  deed  executed  before,  or  for  the  making 
of  which  a  contract  or  agreement  was  entered  into  before  the  removal  of  re- 
strictions, be  and  the  same  is  hereby,  declared  void.' 

"We  are  therefore  of  the  opinion  that  the  ^111  is  without  equity  as  against 
the  appellants  for  the  reason  that  the  conveyances  were  not  executed  In  vio- 
lation of  any  restrictions  imposed  by  Congress,  and  that  the  demurrer  should 
have  been  sustained  upon  this  ground." 

In  the  original  Creek  Agreement,  approved  March  1,  1901,  section 
3  provided  for  the  allotment  of  the  lands  among  the  citizens  so  as 
to  give  to  each  an  equal  share  of  the  whole  as  nearly  as  may  be, 
and  then  more  specifically  provided  for  the  amount  each  member 
should  receive.  Section  7  of  the  same  agreement  provided  that  lands 
allotted  to  citizens  should  not  at«  any  time  be  incumbered,  etc.,  prior 
to  the  date  of  the  deed  therefor  to  the  allottee,  and  that  such  land 
should  not  be  alienable  by  the  allottee  or  his  heirs  at  any  time  be- 
fore the  expiration  of  five  years  from  the  ratification  of  the  agreement, 
without  the  approval  of  the  Secretary  of  the  Interior.  It  further 
provided  that  each  citizen  should  select  from  his  allotment  a  home- 
stead which  should  be  nontaxable,  inalienable,  etc.,  for  21  years,  for 
which  he  should  have  a  separate  deed.  Then  follows  intervening  sec- 
tions having  no  bearing  on  the  question  here  up  to  section  28.  By 
the  latter  section  it  was  provided : 

"All  citizens  who  were  living  on  the  first  day  of  April,  1890,  entitled  to  be 
enrolled  under  sec.  21  of  the  act  of  Congress  approved  June  28,  1888,  entitled 
'An  act  for  the  protection  of  the  people  of  the  Indian  Territory  and  for  other 
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purposes,'  shall  be  placed  upon  the  rolls  to  be  made  by  said  Oommlsslon  ander 
said  act  of  Congress,  and  if  any  such  citizen  has  died  since  that  time,  or 
may  hereafter  die,  before  receiving  his  allotments  of  lands  and  distributive 
share  of  all  the  funds  of  the  tribe,  the  lands  and  money  to  which  he  would 
be  entitled  if  living,  shall  descend  to  his  heirs  according  to  the  laws  of  de- 
scent and  distribution  of  the  Creek  Nation,  arl  be  allotted  and  distributed 
to  them  accordingly." 

By  the  Suppleniental  Creek  Agreement,  it  was  provided: 

"Sec.  16.  Lands  allotted  to  citizens  shall  not  in  any  manner  whatever,  or 
at  any  time,  *  *  *  be  alienated  by  the  allottee  or  his  heirs  before  the 
expiration  of  five  years  from  the  date  of  the  approval  of  this  supplemental 
agreement,  except  with  the  approval  of  the  Secretary  of  Interior.  Each  citi- 
zen shall  select  *  *  *  a  homestead  which  sl^all  be  and  remain  non-tax- 
able, inalienable,  and  free  from  any  encumbrance  whatever  for  21  years  from 
the  date  of  the  deed  therefore,  and  a  separate  deed  shall  be  issued  to  each 
allottee  for  his  homestead  in  which  this  condition  shall  appear." 

By  section  20  of  ^the  Supplemental  Agreement  it  appears  that  it 
was  intended  to  modify  and  supplement  the  Original  Agreement 
and  repeal  any  conflicting  provision  in  that  agreement  or  any  prior 
agreement,  treaty,  or  law.  So  that,  if  the  land  was  allotted  to 
these  heirs  before  the  taking  effect  of  the  Supplemental  Agree- 
ment, then  their  rights  are  fixed  by  the  Original  Agreement;  if 
afterward,  then,  so  far  as  the  inquiry  here  is  concerned,  their 
rights  are  fixed  by  the  Original  Agreement  as  amended  by  section 
16  of  the  Supplemental  Agreement  above  quoted.  The  bill,  how- 
ever, while  not  giving  the  date  of  the  allotment,  alleges  that  the 
lands  passed  to  the  heirs  under  and  by  virtue  of  the  Ori^^nal  Creek 
Agreement.  Does  the  provision  of  section  7  of  the  Original  Agree- 
ment, or  of  section  16  of  the  Supplemental  Agreement,  that  the  lands 
allotted  to  citizens  shall  notjbe  alienable  by  Uie  allottee  or  his  heirs 
for  the  period  of  five  years,  apply  to  lands  of  the  character  involved 
in  this  case,  or  is  that  restriction  to  be  confined  in  its  application  to 
lands  allotted  direct  to  living  members  and  not  to  the  lands  allotted 
to  heirs  of  deceased  members? 

In  the  Choctaw-Chickasaw  Agreement,  after  providing  for  allot- 
ments to  living  members,  and  for  the  selection  of  homesteads  by 
them,  inalienable  for  life,  not  exceeding  21  years,  section  16  pro- 
vided a  term  of  restrictions  upon  the  sale  of  lands  other  than  home- 
steads allotted  to  members.  Then  section  22  provided  that  the  lands 
of  any  member  dying  before  receii^ing  his  allotment  should  be  al- 
lotted in  his  name,  and  should  descend  to  his  ^eirs  according  to  the 
Arkansas  law.  Justice  Hughes  decides  that  in  such  case  there  is  no 
warrant  of  law  for  selecting  a  homestead  out  of  such  an  allotment. 
He  further  decides  that  the  Choctaw-Chickasaw  Agreement  contem- 
plated two  classes  of  allotments:  (1)  Allotments  to  members  of  the 
tribes  and  to  freedmen  living  at  the  time  of  the  allotment;  and  (2) 
allotments  made  in  the  case  of  enrolled  members  entitled  to  allot- 
ment but  dying  before  actual  allotment  had  been  made,  and  that  the 
restriction  prescribed  in  section  16  applies  to  the  former,  and  not  to 
the  latter.    In  the  Creek  Agreement  the  Commission  is  dealing  with 
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another  one  of  the  Five  Tribes,  but  with  the  same  object  in  view, 
that  of  the  allotment  of  the  tribal  lands  to  the  individual  members, 
and  the  agreement  is  so  similar  to  the  Choctaw-Chickasaw  Agree- 
ment in  terms  and  arrangement,  that  the  two  classifications  of  al- 
lotments found  by  Justice  Hughes  in  the  latter  agreement  may  also 
be  said  to  exist  in  the  former,  and,  as  in  the  Choctaw-Chickasaw 
Agreement,  the  restrictions  upon  alienation  must  be  held  to  have  only 
applied  to  the  first  class;  that  is,  allotments  to  members  of  the  tribe 
living  at  the  time  of  allotment.  tt  •  i.^  i.  j 

It  follows  that  on  July  26,  1904,  London  and  Ramsey  Knight  had 
an  alienable  interest  in  the  land  in  question,  and  the  demurrer  must  be 
overruled.    So  ordered. 


PHCE2NIX  LUMBER  CO.  v.  BBGBNTS  OF  THE  UNIVERSITY  OF  IDAHO. 
(Circuit  Court,  D.  Idaho,  N.  D.    September  8,  1908.) 

1,  Plkadino  ({  48*)— Complaint— SuFFiciBNOT. 

Under  Rev.  St  Idaho  1887,  i  4168,  subd.  2,  providing  that  the  com- 
plaint,  among  other  things,  must  contain  a  statement  of  the  facts  con- 
stituting the  cause  of  action  in  ordinary  and  concise  language,  a  com- 
plaint merely  alleging  that  on  or  about  March  30,  1907,  defendant  was  in- 
debted to  plaintiff's  assignor  in  the  sum  of  $3,000,  which  sum  was  then 
and  there  due  and  payable  from  defendant  to  plaintiff's  assignor,  was 
InsufElcient  for  failure  to  state  the  facts  out  of  which  such  Indebtedness 
arose. 

tEd.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  105,  106;  Dec. 
Dig.  S  4a*] 

2.  Colleges  and  Universities  (§  10*)- States  (|  191*)— Public  C6bfobation 

— State  Board  of  Regents — ^Action  Against  State. 

Const  Idaho  art  9,  |  10,  provided  that  the  location  of  the  University 
of  Idaho  as  established  by  existing  laws  was  thereby  conflriped,  and  that 
all  the  rights,  immunities,  franchises,  and  endowments  previously  granted 
thereto  by  the  territory  were  perpetuated  unto  the  University;  that 
the  Regents  should  have  general  supervision  and  control  of  the  funds  of 
the  University  under  such  regulations  as  might  be  prescribed  by  law. 
By  Terrttorlal  Act  Jan.  30.  1889  (Laws  1888-89,  p.  17),  the  University 
was  established  and  its  government  vested  in  a  Board  of  Regents,  to  be 
appointed  by  the  Governor ;  the  board  to  constitute  a  body  corporate  as 
*The  Regents  of  the  University  of  Idaho,"  and  should  possess  all  the 
power?  necessary  or  convenient  to  accomplish  the  objects  and  perform 
the  duties  prescribed  by  law,  and  should  have  the  books,  records,  build- 
ings, and  other  property  of  the  University.  The  board  elects  its  own 
president  secretary,  and  treasurer,  whose  duties  are  similar  to  corres- 
ponding ofBcers  in  private  corporations.  Held,  that  the  Regents  of  the 
University  had  implied  power  to  sue  and  be  sued,  and  that  an  action 
brought  against  them  was  not  objectionable  as  in  effect  an  action  against 
the  state,  without  the  state's  consent  to  be  sued. 

[Ed.  Note. — For  other  cases,  see  Colleges  and  Unlversiaes,  Cent  Dig. 
i  9;   Dec.  Dig.  |  10  ;•    States,  Cent  Dig.  H  179-184;   Dec.  Dig.  {  191.* 

What  are  suits  against  states  within  constitutional  amendment  eleven, 
■ee  note  to  Murray  v.  Wilson  Distilling  Co.,  92  C.  C.  A.  25.] 

nrvr  otliw  GMM  a—  Mm«  topte  A  |  xumbbb  in  Dec.  it  Am.  Digi.  1907  to  data^  A  R«P'r  Ind^scM 
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At  Law.  Action  by  the  Phcenix  Lumber  Company  against  the  Re- 
gents of  the  University  of  Idaho.  On  demurrer  to  fiie  complaint. 
Sustained  in  part. 

Post,  Avery  &  Higgins,  for  plaintiff. 
Forney  &  Moore,  for  defendant. 

DIETRICH,  District  Judge.  [1]  Upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
the  demurrer  must  be  sustained.  The  plaintiff  sues  as  the  assignee 
of  James  A.  Colson  &  Son,  and,  apart  from  the  formal  allegations 
of  corporate  existence  and  of  jurisdictional  facts,  the  charge, is: 

**That  on  or  about  March  30,  1907,  the  defendant  was  Indebted  to  James 
A.  Colson  &  Son  ♦  ♦  ♦  In  the  snm  of  three  thousand  dollars  ($3,000.00). 
which  sum  was  then  and  there  due  and  payable  from  said  defendant  to  said 
James  A.  Colson  &  Son." 

Assignment,  demand  for  payment,  and  refusal  to  pay  are  averred, 
but  neither  directly  nor  indirectly  does  the  plaintiff  plead  the  facts 
or  circumstances  upon  which  the  claim  of  indebtedness  is  based. 
By  subdivision  2  of  section  4168  of  the  Revised  Statutes  of  Idaho 
it  is  provided  that  a  complaint,  among  other  things,  must  contain 
"a  statement  of  the  facts  constituting  the  cause  of  action  in  or- 
dinary and  concise  language."  While  brevity  in  pleadings  is  to  be 
commended,  the  Code  contemplates  that  the  ultimate  facts,  as  dis- 
tinguished from  mere  conclusions,  shall  be  detailed  with  sufficient 
particularity  to  apprise  the  defendant  of  the  basis  of  the  plaintiff's 
claim.  For  the  plaintiff  to  allege  that  the  defendant  is  indebted  to 
him,  without  setting  forth  when,  where,  or  how  the  indebtedness 
arose,  is  not  a  statement  of  "the  facts  constituting"  a  cause  of  action, 
and,  in  effect,  is  little  more  than  a  demand  for  judgment.  Swanholm 
V.  Reeser,  3  Idaho  (Hash.)  476,  31  Pac.  804.  The  reason  of  the  rule 
applies  with  great  force  in  a  case  where,  as  here,  it  is  sought  to 
charge  indebtedness  upon  a  party  whose  functions  are  special,  and 
whose  legitimate  activities  are  measurably  circumscribed.  It  is  there- 
fore thought  that  the  plaintiff,  in  order  to  state  a  cause  of  action, 
must  set  forth  the  facts  out  of  which  the  assigned  indebtedness  arose 
with  sufficient  detail  and  completeness  to  disclose  an  obligation  within 
the  scope  of  defendant's  authority,  and  a  fulfillment  by  the  plain- 
tiff and  its  assignor  of  the  conditions  precedent  to  its  right  success- 
fully to  maintain  the  suit. 

[2]  It  is  further  contended  by  the  defendant  that  this  is  in  effect, 
a  suit  against  the  state  of  Idaho,  and  therefore  it  cannot  be  main- 
tained. By  an  act  of  the  Legislature  of  the  Territory  of  Idaho,  ap- 
proved January  30,  1889  (Laws  188&-89,  p.  17),  the  University  of 
Idaho  was  established  at  the  town  of  Moscow,  and  its  government 
was  vested  in  a  Board  of  Regents,  to  be  appointed  by  the  Governor. 
"The  Board  of  Regents,"  it  was  provided,  "shall  constitute  a  body 
corporate  by  the  name  of  'The  Regents  of  the  University  of  Idaho,* 
and  shall  possess  all  the  powers  necessary  or  convenient  to  accomplish 
the  objects  and  perform  the  duties  prescribed  by  law,  and  shall  have 
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the  custody  of  the  books,  records,  buildings  and  other  property  of 
said  University."  The  board  elects  its  own  president,  secretary,  and 
treasurer,  whose  duties  are  similar  to  those  of  corresponding  officers 
in  private  corporations.  By-laws  may  be  adopted  by  the  board  pre- 
scribing specific  rules  for  the  conduct  of  its  officers  and  fixing  the 
amount  of  the  treasurer's  bond.  It  is  also  vested  with  power  to  en- 
act laws  for  the  government  of  the  University,  to  make  expenditures 
for  the  erection  of  suitable  buildings,  and  for  the  purchase  of  ap- 
paratus and  library,  and  to  employ  and  discharge  professors  and  in- 
structors. "The  treasurer  of  said  board,"  the  act  provides,  "shall, 
out  of  any  moneys  in  his  hands  belonging  to  said  board,  pay  all 
orders  drawn  upon  him  by  the  president  and  secretary  thereof,  when 
accompanied  by  vouchers  fully  explaining  the  character  of  the  ex- 
penditure." At  the  close  of  each  fiscal  year  the  Regents,  through 
their  president,  are  required  to  report  in  detail  to  the  Governor  the 
progress,  conditions,  and  wants  of  the  University,  the  amount  of 
receipts  and  disbursements,  and  such  other  information  as  may  be 
deemed  to  be  important.  Tfe  object  of  the  University  is  "to  provide 
the  means  of  acquiring  a  thorough  knowledge  of  the  various  branches 
of  learning  connected  with  scientific,  industrial  and  professional  pur- 
suits." 

By  section  10  of  article  9  of  the  Constitution  of  Idaho,  it  is  pro- 
vided that : 

"The  location  of  the  University  of  Idaho  as  established  by  existing  laws  is 
hereby  confirmed.  All  the  rights,  immunities,  franchises  and  endowments 
heretofore  granted  thereto  by  the  Territory  of  Idaho  are  hereby  perpetuated 
nnto  the  said  University.  The  Regents  shall  have  the  general  supervision 
of  the  University  and  the  control  and  direction  of  all  the  funds  of  and  appro- 
priations to  the  University,  under  such  regulations  as  may  be  prescribed  by 
law.    ♦    •    ♦'» 

Clearly  the  University  is  a  public  institution,  and,  in  its  govern- 
ment, the  corporation  thus  created  performs  certain  administrative 
functions  of  the  state.  It  is,  of  course,  not  pretended  that  an  in- 
dividual can  maintain  an  action  against  the  state  unless  it  consents 
to  submit  itself  to  the  jurisdiction  of  the  courts,  but  this  exemption 
the  state  may  waive;  and  assuming,  therefore,  that  the  defendant  was 
brought  into  existence  and  is  maintained  only  for  the  purpose  of  per- 
forming certain  administrative  functions  which  might  have  been  per- 
formed directly  by  the  state,  through  its  executive  officers,  the  ques- 
tion is  whether  in  creating  the  defendant  corporation  it  was  con- 
templated that,  among  other  things,  it  should  have  the  power  to  sue 
and  be  sued.  Subject  to  rules  of  conduct  generally  applicable  to 
trustees,  and  limited  only  by  the  purpose  of  their  incorporation,  the 
Regents  were  clothed  with  plenary  power,  and  their  acts  were  not 
dependent  for  their  validity  upon  the  approval  of  any  other  officer 
or  board.  They  were  authorized  both  to  enter  into  and  to  fulfill 
their  contracts,  and  to  pay,  as  well  as  to  incur,  indebtedness.  True 
it  is  that  neither  the  act  creating  the  defendant  nor  any  subsequent 
statute  expressly  confers  the  power  to  sue  or  be  sued,  but  there  was 
no  attempt  on  the  part  of  the  Legislature  expressly  to  define  all  of 
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the  powers  delegated  to  the  defendant.  It  is  provided  that  the  Board 
of  Regents  "shall  constitute  a  body  corporate,  *  *  *  and  shall 
possess  all  the  powers  necessary  or  convenient  to  accomplish  the  ob- 
jects and  perform  the  duties  prescribed  by  law."  Its  organization  is 
closely  assimilated  to  that  of  a  private  corporation,  one  of  the  or- 
dinary incidents  of  which  is  the  power  to  sue  and  be  sued.  When 
for  its  own  convenience  and  to  effect  some  specific  object  a  state 
creates  an  agency  tmder  a  corporate  name,  and  confers  upon  it  cor- 
porate powers,  it  cannot  be  doubted  that  in  relation  to  such  object 
it  may  divest  itself  of  its  sovereign  character,  and  may  subject  such 
corporation  to  the  liability  to  be  sued;  and  this  I  think  was  the  in- 
tention of  the  Legislature  in  creating  the  defendant.  The  modem 
tendency  is  to  place  municipal  corporations  and  other  boards  and 
bodies  performing  public  administrative  functions  within  the  juris- 
diction of  the  courts,  and  such,  generally  speaking,  has  been  and  is 
the  policy  of  the  state  of  Idaho.  Its  counties  may  be  sued ;  its  towns 
and  viflages ;  its  school  districts.  It  has  created  and  maintains  other 
public  institutions  not  essentially  different  in  character  from  the  Uni- 
versity. There  are,  for  instance,  the  two  State  Normal  Schools,  and 
the  State  Academy,  all  strictly  educational,  and  all  public  in  char- 
acter. There  is  also, the  State  Industrial  School,  both  reformative 
and  educational,  but  also  of  a  public  character.  The  government  of 
each  of  these  institutions  is  vested  in  a  board  appointed  by  the  Gov- 
ernor of  the  state,  not  incorporated,  but  expressly  declared  to  have 
the  power  to  sue  and  be  sued.  Upon  the  other  hand,  while  the  Board 
of  Regents  has  not  been  expressly  invested  with  tiie  power  to  sue 
and  be  sued,  it  is  declared  to  be  a  body  corporate,  and  by  g;eneral 
language  is  clothed  with  all  power  necessary  and  convenient  to  ac- 
complish the  object  of  its  creation.  No  reason  is,  or  can  be,  given 
why  the  other  boards  should  be  subjected  to  the  liability  of  suit,  and 
the  Board  of  Regents  be  exempted  therefrom.  It  is  clearly  the  pol- 
icy of  the  state,  in  conferring  the  power  to  contract  and  incur  liability, 
to  open  the  doors  of  the  courts  for  the  enforcement  of  such  contracts 
both  by  and  against  such  boards.  Indeed,  it  may  well  be  doubted 
whether  these  boards  would  be  able  to  contract  with  the  public  upon 
favorable  terms  if-  it  were  understood  that  they  are  not  suable,  and 
that,  in  case  of  disagreements,  parties  who  have  dealt  with  the  board 
are  remediless  in  the  courts. 

The  objection  is  urged  that,  if  a  judgment  is  rendered  against  the 
defendant,  it  follows  that  the  court  may  direct  the  seizure  and  sale 
of  its  property — ^that  is,  of  the  University — in  order  to  satisfy  the 
judgment,  and  that  no  such  result  could  have  been  contemplated  by 
the  Legislature.  The  objection  goes,  not  to  the  power  of  the  Leg- 
islature to  subject  the  defendant  to  the  jurisdiction  of  the  courts, 
but,  in  the  absence  of  an  express  provision  to  that  effect,  the  consid- 
eration is  supposed  to  militate  against  the  reasonbleness  of  the  view 
that  the  power  of  the  defendant  to  be  sued  is  implied.  It  is  not  at 
this  time  necessary  to  decide  in  what  manner  a  judgment  could  or 
should  be  enforced  against  the  defendant,  or  whether  the  court  could 
or  would,  for  the  purpose  of  executing  its  judgment,  cause  the  prop- 
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erty  of  the  defendant  to  be  seized  and  sold.  Assuming  that  such 
contingency  is  within  the  range  of  l^al  possibilities,  it  is  not  obvious 
why  the  Legislature  should  be  shocked  any  more  by  the  contempla- 
tion of  such  seizure  and  sale  than  by  the  seizure  and  sale  of  the 
property  under  the  control  of  the  board  of  the  State  Normal  at  the 
city  of  Lewiston,  or  of  the  Industrial  School  at  St.  Anthony.  The 
Legislature  has  clearly  and  unequivocally  provided  that  these  boards 
may  be  sued,  and  hence  that  judg;nents  may  be  entered  against  them, 
and  it  is  not  apparent  why  a  judgment  against  the  Board  bf  Regents 
could  not  and  should  not  be  enforced  in  the  same  way  and  to  the 
same  extent  as  judgments  against  these  boards.  While  the  question 
was  not  raised,  the  power  of  the  board  to  sue  and  be  sued  was  rec- 
ognized in  American  Bonding  Co.  v.  Regents  of  the  University,  11 
Idaho,  163,  81  Pac.  604.  See,  also,  State  University  v.  Bruner,  66 
111.  App.  665 ;  Sinking  Fund  Com.  v.  Northern  Bank,  1  Mete.  (Ky.) 
174;  Bank  of  United  States  v  Planters,  9  Wheat.  904,  6  L.  Ed.  244. 
Upon  all  grounds,  therefore,  except  the  insufficiency  of  the  com- 
plaint, the  demurrer  will  be  overruled,  and  upon  that  ground  it  is 
sustained  with  leave  to  the  plaintiff  to  serve  and  file  an  amended  com- 
plaint within  20  days  from  the  date  hereof. 


UNITED  STATES  ex  rel.  TENNESSEE  PRODUCERS'  MARBLE  CO.  et  a:. 
V.  EMPIRE  STATE  SURETY  CO.  , 

(District  Court,  S.  D.  Mississippi,  Jackson  Division.    May,  1912.) 

No.  e,56a 

1.  United  Staixs  (§  67*) — Contbactobs'   Bonds— Action  tob  Bbnevit  of 

SUBOONTBACTOB — DbfBNSES. 

In  an  action  by  one  furnishing  material  to  a  subcontractor  for  a  gov- 
ernment building,  on  tbe  bond  of  the  principal  contractor  conditioned  as 
required  by  Act  Feb.  24,  1905,  c.  778,  33  Stat.  811  (U.  S.  Comp.  St.  Supp. 
1911,  p.  1071),  to  recover  a  balance  due  for  such  material,  the  surety  or 
the  bond  cannot  set  off  a  claim  for  damages  alleged  to  have  been  sus 
tained  by  the  subcontractor  because  of  plaintifTs  delay  in  furnishing  th€ 
material,  where  no  such  claim  was  made  by  the  subcontractor  itsel: 
which  accepted  and  used  the  material  and  later  promised  to  pay  for  the 
same. 

[Ed.  Note. — ^For  other  cases,  see  United  States,  Cent  Dig.  S  50;  Dec. 
Dig.  I  67.*] 

2.  United   States   (|  67*) — Contbactobs'   Bonds — Action  fob  Benefit  of 

subcontbactob — defenses. 

In  an  action  by  a  subcontractor  on  a  government  building  against  the 
surety  on  the  bond  of  the  principal  contractor  under  Act  Feb.  24,  1905, 
c  778,  33  Stat.  811  (U.  S.  Comp.  St.  Supp.  1911,  p.  1071),  where  one  who 
furnished  material  to  such  subcontractor  joins  in  the  action  and  is  aC- 
Judged  entitled  to  recover  a  balance  due  therefor,  defendant  is  entitled 
to  a  deduction  of  tbe  amount  of  such  recovery  from  the  amount  which 
would  otherwise  be  recoverable  by  tiie  subcontractor. 

[Ed.  Note. — For  other  cases,  see  United  States,  Cent.  Dig.  i  50:  Dec. 
Dig.  i  67.*] 

•For  other  caaeo  loe  Mune  topic  A  |  numbvb  la  Dec.  it  Am.  Digi.  1907  to  date,  A  Rep'r  Indexee 
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At  Law.  Action  by  the  United  States,  on  the  relation  of  the  Ten- 
nessee Producers'  Marble  Company  and  the  State  Bank  &  Trust  Com- 
pany, against  the  Empire  State  Surety  Company.  Judgment  for  plain- 
tiff. 

R.  H.  &  J.  H.  Thompson,  of  Jackson,  Miss.,  for  plaintiff  Tennessee 
Producers*  Marble  Co. 

Wells  &  Wells,  of  Jackson,  Miss.,  for  plaintiff  State  Bank  &  Trust 
Co.  '. 

Watkins  &  Watkins,  of  Jackson,  Miss.,  for  defendant. 

NILES,  District  Judge.  In  this  cause,  the  court  is  called  upon 
to  decide  questions  as  to  two  alleged  breaches  of  a  bond  executed  by 
a  surety  company  for  a  building  contractor.  The  suit  is  brought  in 
the  name  of  the  United  States,  on  the  relation  of  the  Tennessee  Pro- 
ducers' Marble  Company  and  the  State  Bank  &  Trust  Company, 
against  the  Empire  State  Surety  Company ;  the  United  States  being  a 
nominal  plaintiff.. 

From  the  record  in  this  cause,  it  appears  that  one  Harry  A.  Bishop 
of  Chicago,  111.,  a  mason  contractor,  entered  into  a  contract  with 
the  federal  government  to  build  an  annex  and  other  additions  to  the 
United  States  courthouse  and  post  office  building  at  Jackson,  Miss., 
on  December  18,  1908. 

As  required  by  United  States  statutes.  Bishop,  before  entering  upon 
the  contract,  executed  a  bond  in  the  penalty  of  $20,000  with  the  Em- 
pire State  Surety  Company  as  surety,  conditioned  upon  the  faithful 
performance  and  fulfillment  of  all  the  covenants  and  conditions  of 
his  said  contract.    Amonf;  the  stipulations  embraced  therein  was: 

"Now,  If  the  said  Harry  A.  Bishop  shall  promptly  make  payment  to  all 
persons  supplying  him  labor  and  materials  in  the  prosecution  of  the  work 
contemplated  by  said  contract,  then,  this  obligation  to  be  void,  otherwise,  etc." 

Said  bond  was  executed  in  compliance  with  the  United  States  statutes 
in  reference  to  government  contracts.  After  entering  upon  the  contract. 
Bishop  sublet  certain  marble  work  provided  for  in  said  contract  to 
the  Southern  Mantel  &  Tile  Company,  a  corporation,  which  marble 
work  the  Southern  Mantel  &  Tile  Company  agreed  to  complete  in 
accordance  with  the  specifications  of  said  contract  for  the  sum  of 
$1,596.70.  The  Southern  Mantel  &  Tile  Company,  in  turn,  con- 
tracted with  the  Tennessee  Producers'  Marble  Company  to  do  cer- 
tain work  and  furnish  the  marble  called  for  in  the  contract  between 
the  said  Southern  Mantel  &  Tile  Company  and  Bishop,  the  con- 
tractor, for  the  sum  of  $1,150.  The  Tennessee  Producers'  Marble 
Company,  in  accordance  with  its  contract  with  the  Southern  Mantel 
&  Tile  Company,  fully  and  completely  finished  its  contract.  In  the 
meantime,  $231.92  had  been  paid  by  the  Southern  Mantel  &  Tile 
Company  on  its  contract  with  the  Tennessee  Producers'  Marble  Com- 
pany, leaving  a  balance  due  the  latter  of  $918.08. 

April  15,  1910,  the  Southern  Mantel  &  Tile  Company,  through  its 
president,  assigned  to  the  State  Bank  &  Trust  Company,  Jackson, 
Miss.,  its  "contract  covering  work  at  Jackson  post  office  with  H.  A* 
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Bishop  of  Chicago."  No  notice  of  this  assignment  was  given  Bishop 
or  the  Empire  State  Surety  Company  until  October  26,  1910,  when 
Bishop  was  notified  by  letter  of  that  date  by  the  State  Bank  &  Trust 
Company.  Before  notice  of  the  assignment,  Bishop  had  paid  on  his 
contract  with  the  Southern  Mantel  &  Tile  Company  the  sum  of 
$541.17,  leaving  a  balance  due  on  said  contract  of  $1,084.53  and  un- 
paid. 

The  Tennessee  Producers'  Marble  Company  sues  for  the  balance 
of  its  account  for  labor  and  material  furnished  the  subcontractor, 
the  Southern  Mantel  &  Tile  Company,  amounting  to  $918.08.  The 
State  Bank  &  Trust  Company,  assignee  of  the  Southern  Mantel  & 
Tile  Company,  brings  their  suit  against  the  Empire  State  Surety 
Company,  surety  on  the  bond  of  Bishop,  for  the  full  amount  of  the 
contract,  $1,575. 

As  to  the  claim  of  the  Tennessee  Producers'  Marble  Company, 
the  Empire  State  Surety  Company  denies  liability  on  the  ground  that 
the  marble  company  obligated  itself  to  perform  its  contract  with  the 
Southern  Mantel  &  Tile  Company  on  or  before  June  1,  1910,  but 
did  not  so  complete  until  about  September  15,  1910,  thereby  causing 
the  Southern  Mantel  &  Tile  Company  certain  losses  by  reason  of 
such  delay,  to  the  amount  of  about  $500,  which  damages  should  be 
deducted  from  plaintiff's  recovery^  and  which  damage  the  surety  com- 
pany pleads  by  way  of  offset  thereto. 

In  answer  to  the  claim  against  it  by  the  State  Bank  &  Trust  Com- 
pany, the  surety  company  denies  liability  on  the  ground  that  the 
Southern  Mantel  &  Tile  Company,  assignor  of  the  State  Bank  & 
Trust  Company,  contracted  with  Bishop  for  certain  work  and  ma- 
terial to  be  used  in  the  said  government  building,  in  the  sum  of  $1,- 
595,  and  that  Bishop  had  paid  the  Southern  Mantel  &  Tile  Company 
the  sum  of  $544.63,  as  set  forth,  without  notice  of  any  assignment 
to  the  State  Bank  &  Trust  Company,  and  that  the  surety  company 
is  therefore  entitled  to  a  credit  of  the  amount  of  said  payments. 
Further,  that  the  Southern  Mantel  &  Tile  Company  contracted  with 
the  Tennessee  Producers'  Marble  Company,  one  of  the  plaintiffs  in 
this  suit,  to  do  certain  work,  and  furnish  certain  material  to  be  used 
in  the  said  annex  to  the  federal  building  at  Jackson,  Miss.,  for  the 
sum  of  $1,150,  of  which  $231.92  had  been  paid  by  the  Southern  Man- 
tel &  Tile  Company,  leaving  a  balance  of  $918.08  due  and  unpaid 
to  the  Tennessee  Producers'  Marble  Company,  and  that  this  balance 
owing  by  the  Southern  Mantel  &  Tile  Company  to  the  Tennessee 
Producers'  Marble  Company  would  have  to  be  reduced  from  any 
balance  which  would  otherwise  be  coming  to  the  Southern  Mantel  & 
Tile  Company,  or  the  State  Bank  &  Trust  Company,  its  assignee. 
And,  finally,  that  the  assignee,  the  State  Bank  &  Trust  Company,  has 
no  right  of  action  under  the  statute  sued  on  in  this  cause. 

The  declaration  of  the  Tennessee  Producers'  Marble  Company  was 
filed  in  court  on  November  16,  1911,  and  afterwards,  December  16, 
1911,  upon  an  order  of  the  court,  the  State  Bank  &  Trust  Company 
was  permitted  to  file  its  claim  in  this  action. 

[1]  While  there  may  be  difficult  questions  raised  in  this,  contro- 
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versy  respecting  the  rights  of  the  State  Bank  &  Trust  Company,  as- 
signee of  Southern  Mantel  &  Tile  Company,  it  is  clear  that  the  plain- 
tiff Tennessee  Producers'  Marble  Company  is  entitled  under  the 
statute  (Act  Feb.  24,  1905,  c.  778,  33  Stat.  811  [U.  S.  Comp.  St. 
Supp.  1911,  p.  1071])  to  recover  its  debt  with  interest  for  the  proper 
amount  of  its  account,  as  the  work  and  material  furnished  was  used 
in  the  United  States  courthouse  and  post  office  building  at  Jackson, 
and  worth  the  sum  charged.  The  right  to  so  recover  is  admitted 
by  all  the  parties  to  this  action;  but  it  is  contended  by  the  defend- 
ant surety  company  and  the  State  Bank  &  Trust  Company  that  the 
alleged  damages  sustained  by  the  Southern  Mantel  &  Tile  Company 
should  be  deducted  from  the  amount  claimed  by  the  marble  company. 
From  the  proof,  it  appears  that  there  was  some  delay  in  the.  ship- 
ments of  marble  from  the  quarries  of  the  Tennessee  Producers'  Mar- 
ble Company,  which  undoubtedly  delayed  the  Southern  Mantel  &  Tile 
Company  in  the  completion  of  its  contract.  On  the  other  hand,  it  also 
appears  that  the  time  of  delivery  of  the  marble  was  not  specified  in 
the  contract ;  that  the  marble  as  it  came  was  accepted  and  used ;  and 
in  a  letter  under  date  of  December  1,  1910,  to  the  marble  company, 
the  Southern  Mantel  &  Tile  Company  promised  to  pay  the  full  amount 
of  its  debt.  In  this  letter,  no  expression  hinting  at  damage  for  de- 
lay occurs.  ,As  this  letter  was  the  last  in  point  of  time  introduced, 
it  is  presumably  the  last  word  from  this  corporation  before  its  un- 
timely financial  dissolution.    This  letter  reads  as  follows : 

"We  have  made  a  strenuous  effort  to  let  you  have  some  money  on  account, 
but  we  have  been  utterly  unable  to  realize  collection  for  this  account  To 
be  frank,  our  inabUlty  to  collect  on  this  contract  has  got  us  in  a  very  em- 
barrassing position  as  we  have  a  great  deal  of  our  own  money  tied  up  in  it, 
and  whUe  we  realize  your  delay  in  furnishing  the  material  causing  delay 
to  Bishop  is  his  main  ground  for  not  paying  us,  stUl  we  hold  no  ill  feeling  in 
this  matter  and  would  certainly  send  you  some  money  if  it  were  possible  to 
get  it  However,  we  would  be  willing  to  close  one-half  of  the  account  by 
three  notes  if  you  could  use  same  to  your  advantage,  and  possibly  in  thp 
meantime  we  could  get  some  kind  of  settlement  out  of  Bishop. 

"Yours  very  trnly,  [Signed]    Southern  Mantel  &  Tile  Co., 

"By  H.  M.  McCarthy,  Pres." 

In  other  words,  the  Southern  Mantel  &  Tile  Company  acknowledges 
its  debt  in  the  full  amount,  and  promises  to  pay  as  soon  as  possible, 
and  while  stating  that  Bishop's  refusal  to  pay  it  was  caused  mainly 
by  delay  occasioned  by  sloW  delivery  of  the  marble,  still  no  hard 
feeling  was  entertained.  The  Southern  Mantel  &  Tile  Company, 
therefore,  does  not  dispute  the  claim  of  the  marble  company ;  on  the 
contrary,  it  admits  it  in  writing,  coupled  with  a  promise  to  pay,  eagerly 
oflfering  to  execute  its  short  time  notes  for  the  exact  amount. 

Under  the  plain  words  of  the  statute,  the  marble  company  is  en- 
titled to  its  claim  in  full.  It  furnished  the  work  and  material  which 
went  into  this  government  building,  and  this  claim  should  not  be 
reduced  by  alleged  damages,  because  the  Southern  Mantel  &  Tile 
Company  claim  none,  but  admitted  the  correctness  of  the  claim. 

The  admission  of  the  correctness  of  the  account  of  the  marble 
company  long  after  the  completion  of  the  contract,  and  that  no  dam* 
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ages  were  to  be  charged  against  it,  and  entire  absence  of  ill  feeling, 
accompanied  with  a  promise  to  pay  and  an  earnest  desire  so  to  do, 
puts  an  end  to  any  claim  for  damages  against  the  marble  company. 
As  to  whether  the  right  to  damages  is  an  independent  cause  of  ac- 
tion, the  legal  title  to  which  is  not  in  the  defendant  to  this  suit,  and 
therefore  not  carrying  the  right  to  plead  it,  need  not  be  discussed,  as 
under  the  proof  no  damages  were  sustained,  or,  if  so,  the  marble 
company  was  exonerated  from  any  such  liability. 

r2]  We  now  come  to  a  discussion  of  the  claim  of  the  State  Bank 
&  Trust  Company,  the  assignee  of  the  Southern  Mantel  &  Tile  Com- 
pany. Counsel  for  this  plaintiff  advance  the  idea  that,  as  far  as  the 
State  Bank  &  Trust  Company  is  concerned,  one  of  three  judgments 
can  be  entered,  to  wit: 

••First  A  judgment  for  the  $1,000  sued  for. 

••Second.  A  Judgment  for  the  $150,  or  thereabouts,  admitted  due  by  the  de- 
fendant, plus  the  damages  charged  against  the  Tennessee  Producers'  Marble 
Company,  fixed  undlsputedly  by  McCarthy  at  $963,  or  a  total  Judgment  of 
1713. 

•*Third.  A  Judgment  of  only  $150." 

Counsel  insists  that  the  first  of  said  judgments,  to  wit,  the  $1,000 
sued  for,  should  be  awarded,  though  anticipating  objection  would  at 
once  be  raised,  to  the  effect  that  if  both  the  .Tennessee  Producers' 
Marble  Company  and  the  State  Bank  &  Trust  Company,  assignee, 
should  be  allowed  to  recover,  it  would  be  to  permit  a  recovery  from 
the  surety  company  of  a  sum  greater  than  the  contract  price  at  which 
the  subcontractor  took  the  entire  contract.  Counsel,  having  treed  his 
bear,  proceeds  "to  shoot  him  up,"  contending:  That  the  Tennessee 
Producers'  Marble  Company  actually  furnished  $918  worth  of  work 
and  material  that  went  into  the  government  building,  and  that  the  tes- 
timony shows  that  the  Southern  Mantel  &  Tile  Company  actually 
put  in  labor  and  material  in  said  government  building  the  sum  of 
$1,590.70)  without  ever  paying  for  the  marble  and  work  furnished 
by  the  Tennessee  Producers'  Marble  Company.  That  because  all 
material  and  labor  going  into  a  government  building  should  be  paid 
for  as  provided  for  by  a  beneficent  statute,  therefore,  both  amounts 
claimed  by  the  State  Bank  &  Trust  Company  and  the  Tennessee  Pro- 
ducers' Marble  Company  should  be  paid  by  the  defendant,  the  Empire 
Surety  Company.  That  Bishop  should  have  protected  himself  by 
requiring  a  bond  of  the  Southern  Mantel  &  Tile  Company,  conditioned 
not  only  to  complete  the  work  as  specified,  but  to  pay  for  all  labor 
and  material  which  went  into  the  government  building  on  his  con- 
tract, just  as  the  United  States  required  Bishop  to  enter  into  such  a 
bond.  Then  counsel  adds  that,  as  no  question  of  priority  of  time  be- 
ing prior  in  right  can  arise  in  this  case,  the  only  question  of  liability 
is  the  amotmt  of  the  bond,  which,  in  this  case,  is  $20,000,  and,  until 
it  is  exhausted,  no  question  of  priority  of  right  can  arise;  that  the 
only  limitation  in  right  is  the  exhaustion  of  the  bond.  It  therefore 
is  liable  for  both  claims  in  f ulL 
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Counsel  for  the  Empire  State  Surety  Company  denies  that  under 
the  statute  the  contractor  or  subcontractor  who  may  sue  upon  the 
bond  shall  be  paid  in  full  the  amount  of  his  contract  when  his  sub- 
contractor resorts  to  the  bond  for  the  amount  of  his  claim,  and  for 
authority  cites  Cyc.  vol.  39,  p.  738  et  seq.,  to  the  effect  that  in  all 
the  decisions  rendered  by  the  Supreme  Court  of  the  United  States, 
and  other  courts  affecting  this  statute,  there  is  no  instance  where  a 
contractor  and  subcontractor  were  both  permitted  to  recover  under 
the  same  contract. 

The  court  inclines  to  the  theory  that  it  was  never  intended  un- 
der this  statute  that  two  recoveries  could  be  had  on  the  same  bond, 
and  the  very  objection  anticipated  by  counsel  for  the  State  Bank 
&  Trust  Company  is  one  that  cannot  be  overcome.  To  quote  coun- 
sel : 

''To  allow  both  the  Tennessee  Producers*  Marble  Company  and  the  State 
Bank  &  Trust  Company,  assignee,  to  recover,  ♦  ♦  ♦  would  be  to  permit 
a  recovery  from  the  bondsman  of  the  government  contractor  for  more  than 
the  contract  price  at  which  the  subcontractor  took  the  entire  contract  for." 

To  SO  hold  would  be  to  swing  wide  the  doors  to  the  perpetration  of 
rank  frauds  and  jobbery. 

If  being  considered  that  the  claim  of  the  Tennessee  Producers* 
Marble  Company  is  a  just  one  and  should  be  paid  in  full,  upon  whom 
does  liability  fall?  Primarily,  upon  the  Southern  Mantel  &  Tile 
Company,  which  is  insolvent  and  cannot  pay  without  the  claim  of 
the  Tennessee  Producers'  Marble  Company  is  paid  from  the  proceeds 
of  such  an  amount  as  the  Southern  Mantel  &  Tile  Company,  by  its 
assignee,  may  recover  from  the  Empire  State  Surety  Company  on 
the  bond  of  Bishop,  the  contractor. 

The  surety  company  contends  that,  as  it  was  primarily  the  duty  of 
the  Southern  Mantel  &  Tile  Company  to  pay  the  claim  of  the  Ten- 
nessee Producers'  Marble  Company,  it  (the  surety  company)  can  plead 
said  claim  by  way  of  defense,  and  not  as  an  offset. 

Objection,  however,  is  made  by  the  State  Bank  &  Trust  Company 
that  the  surety  company  is  now  seeking  in  this  action  to  set  off  against 
the  State  Bank  &  Trust  Company,  assignee,  the  claim  of  the  Tennessee 
Producers'  Marble  Company  against  it,  and  which  it  has  no  right  to  dd ; 
that  in  this  action,  which  is  one  in  a  court  of  law,  Bishop,  the  prin- 
cipal contractor,  is  not  a  party  hereto;  that  Bishop  could  have  gone 
into  a  court  of  equity,  enjoined  both  of  these  actions,  brought  in  all 
the  parties,  and  asked  in  equity  that  the  set-off  of  the  principal  be  al- 
lowed as  a  set-off  of  the  surety,  citing  in  support  of  his  contention 
32  Cyc.  p.  321. 

The  court  inclines  to  the  view  that  the  surety  company  is  entitled 
to  plead  the  claim  of  the  Tennessee  Producers'  Marble  Company  as 
a  defense  to  the  suit  of  the  State  Bank  &  Trust  Company,  and  that 
the  authority  thus  cited  is  unavailing. 

The  statute  under  which  this  suit  is  brought  provides  in  such 
cases  that  the  parties  shall  "have  their  rights  and  claims  adjudicated 
in  such  action  and  judgment  rendered  thereon,  subject,  however,  to 
the  priority  of  the  claim  and  judgment  of  the  United  States." 
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This  view  of  the  court  is  further  strengthened  by  the  rule  laid 
down  in  Smith  v.  Clopton,  48  Miss.  66 : 

"It  is  the  suggestion  of  enlightened  reason  that  whatever  defenses  may  be 
established  and  availed  of  by  a  surety  in  a  court  of  equity  against  the  col- 
lection of  a  debt  may  be  averred  and  proved  in  a  court  of  law." 

Further,  under  section  3734,  Code  of  Mississippi  1906,  it  is  made 
the  duty  of  every  surety  when  sued  alone  to  set  up  by  way  of  defense 
ail  matters  by  which  the  principal  could  avail  himself. 

Finally,  though  not  actually,  to  all  intents  and  purposes.  Bishop,  the 
contractor,  is  before  the  court.  Substantial  justice  can  be  done  all 
the  parties,  and  the  matters  in  controversy  adjudicated. 

In  view  of  the  foregoing,  the  court  is  of  the  opinion  that  the  Em- 
pire State  Surety  Company  is  indebted  to  the  State  Bank  &  Trust 
Company,  assignee,  in  the  sum  of  $1,084.53,  with  interest,  less  the 
amount  of  the  claim  of  the  Tennessee  Producers'  Marble  Company 
against  the  Southern  Mantel  &  Tile  Company,  to  wit,  $918.08;  and, 
further,  that  the  Empire  State  Surety  Company  is  indebted  to  the 
Tennessee  Producers'  Marble  Company  to  the  amount  of  its  claim, 
to  wit,  $918.08,  with  the  proper  interest  charges,  and  that  judgment 
should  be  entered  in  accordance  therewith. 


CITIZENS'  INS.  CO.  v.  CLAY  et  aL 
(District  Court,  B.  D.  Kentucky.    June  10,  1912.) 

1*  INSUIIAHCE  (I  3*)->P0WEB  OF  STATE  TO  RBGULATE  BUSINESS. 

The  business  of  fire  insurance  is  one  Which  from  its  character  and 
the  capital  required  is  in  comparatively  few  hands,  which  has  a  tendency 
to  prevent  free  competition,  and  is  also  a  quasi  public,  as  distinguished 
from  a  strictly  private,  business,  which  facts  render  it  subject  to  reason- 
able state  regulation. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  f  8;   Dec  Dig. 
f  3.*] 
2.  Constitutional  Law  (IS  242,  298*) — Insubancb  (f  4*) — State  Regula- 
tion OF  Rates— Kentucky  Statute. 

A  fire  insurance  company  of  another  state  doing  business  in  Kentucky 
under  a  license  annually  renewed  is  not  entitled  to  a  preliminary  in- 
junction to  restrain  enforcement  of  the  State  Insurance  Rate  Law  (Laws 
Ky.  1912,  c.  5),  which  became  effective  March  4,  1912,  creating  a  State 
Insurance  Board,  with  power  to  require  certain  data  to  be  furnished  by 
companies  doing  business  in  the  state,  and  therefrom  to  establish  rates 
which  shall  be  the  only  lawful  rates,  on  the  ground  that  it  is  unconstitu- 
tional as  depriving  complainant  of  its  property  without  due  process  of 
law,  or  denying  it  the  equal  protection  of  the  laws,  at  least  In  advance 
of  any  action  of  the  board  fixing  rates. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  SS  691, 
847;   Dec.  Dig.  i§  242,  298;*   Insurance,  Cent.  Dig.  $  4;   Dec.  Dig.  S  4.*1 

8,  Constitutional  Law  (§  242*) — EJqual  Protection  of  Laws. 

A  provision  in  a  state  statute  for  classification  of  insurance  companies 
for  rate-fixing  purposes  does  not  render  it  unconstitutional  as  denying 
to  some  the  equal  protection  of  the  laws. 

[Ed-  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  |  691 ; 
Dec.  Dig.  S  242.*] 

•For  other  cMoa  mo  tune  topic  *  i  hvmbib  In  Dec.  4  Am.  Dlgi.  1907  to  date^  4  Rep'r  Indexee 
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In  Equity.  Suit  by  the  Citizens'  Insurance  Company  against  Matt 
C.  Clay  and  others.  On  motion  for  preliminary  injunction.  Motion 
denied. 

The  Kentucky  State  Insurance  Hate  Law,  effective  Marcb  4, 1912,  provided 
that  a  State  Insurance  Board  be  created;  that  fire  insurance  companies  file 
with  the  board  (Specific  data  regarding  the  insurance  rates  in  force  In  all 
localities  in  the  state  and  affecting  the  propriety  of  such  rates;  that  the 
board  should  then  fix  and  publish  scheduled  and  tables  showing  sufficient 
basis  for  forming  a  reasonable  rate  for  every  insurance  risk  in  the  state; 
that  the  rate  obtained  by  the  application  of  these  schedules  shall  be  the  law- 
ful  rate  in  the  state,  and  that  it  shall  be  unlawful  to  use  any  other  rate; 
that  no  insurance  company  shall  engage  or  participate  In  insurance  in  the 
state  until  it  has  complied  with  the  act,  and  no  company  or  agent  shall  write 
insurance  at  any  different  rate  from  that  fixed,  or  make  any  refund  or  con- 
cession; that  the  Circuit  Court  may  review  and  vacate  any  rate-fixing  or- 
der found  to  be  unreasonable,  unjust,  excessive,  or  inadequate;  that  those 
violating  the  act  shall  suffer  prescribed  penalties,  including  suspension  or 
revocation  of  license;  and  that  purely  mutual  or  profit-sharing  companies 
or  co-operative  companies,  not  operating  for  profit,  and  church  insurance  com- 
panies, should  be  exempted  from  the  act.  The  board  was  organized  and 
demanded  from  the  insurance  companies  the  specific  data.  Thereupon  com- 
plainant, a  Missouri  corporation,  holding  an  annually  renewed  license  in  Ken- 
tucky, filed  its  bill  asking  an  injunction  against  the  enforcement  of  the  law, 
claiming  that  the  law  is  invalid  because  in  violation  of  the  **due  process  of 
law"  and  "equal  protection  of  the  laws"  constitutional  provisions. 

On  motion  for  preliminary  injunction,  heard  before  DENISON, 
Circuit  Judge,  and  COCHRAN  and  HOLLISTER,  District  Judges, 
proceeding  under  section  266  of  the  Judicial  Code  (Act  March  3, 1911, 
c.  231,  36  Stat.  1162  [U.  S.  Comp.  St.  Supp.  1911,  p.  236]). 

PER  CURIAM.  Having  what  they  think  due  regard  for  the  set- 
tled rule  that  a  federal  court  of  first  instance  should  not  declare  a  state 
statute  unconstitutional,  where  the  question  involved  is  one  of  law 
and  not  of  fact,  unless  that  court  is  satisfied  to  a  reasonable  certainty 
that  such  invalidity  exists,  the  majority  of  the  judges  who  heard  this 
application  are  unable  to  approve  the  issue  of  the  preliminary  injunc- 
tion which  is  asked.  The  following  considerations,  among  others,  are 
effective  in  creating  that  serious  doubt  which  is  sufficient  to  defeat  the 
motion : 

[1]  1.  Fire  insurance  is  a  commercial  necessity,  and  its  character 
tends  to  monopoly.  To  engage  in  the  business  calls  for  large  capital. 
Practically  it  is  in  the  hands  of  a  comparatively  small  number  of  in- 
surers, who  naturally  in  many  things  act  together  or  in  groups,  and 
who  are  so  situated  as  to  msJce  competition  in  rates  subject  to  easy 
control.  Actual  combinations  to  restrain  competition  in  rates  have 
been  common  enough  to  provoke  l^islation  in  many  states,  including 
Kentucky.  The  reports  of  the  Court  of  Appeals  of  that  state  indicate 
the  prevalence  of  such  restrictive  agreements,  and  the  existence  of  such 
legislation.  Bell  v.  Louisville  Board  of  Fire  Underwriters,  146  Ky. 
841, 143  S.  W.  388.  True,  the  bill  alleges  and  the  demurrer  admits  that 
*'the  business  of  fire  insurance,  as  carried  on  in  the  state  of  Kentucky, 
and  elsewhere,  by  your  orator  and  other  insurance  companies,  is  not  a 
monopoly  either  legally  or  actually" ;  but  on  the  oral  argument  our  at- 
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tention  was  directed  to  the  Kentucky  statute  and  decision  above  cited, 
and  it  was  agreed  by  counsel  that  noncompetitive  agreements  among 
agents  existed  in  parts  of  the  state.  It  is  enough^to  say  that  in  this 
business  a  degree  of  monopoly  is  probable,  unless  prevented  by  ap- 
propriate legislation.  It  seems  measurably  analogous  to  the  elevator 
business  involved  in  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77 ^  and 
Budd  V.  New  York,  143  U.  S.  517,  12  Sup.  Ct.  468,  36  L.  Ed.  247. 
And  see  Carroll  v.  Greenwich  Ins.  Co.,  199  U.  S.  401,  411,  26  Sup.  Ct. 
66,  50  L.  Ed.  246. 

2.  The  business  of  fire  insurance  is  not  impressed  with  a  public  use 
in  the  sense  that  the  public  can  demand  service,  but  it  has  at  least  a 
quasi  public,  as  distinguished  from  a  purely  private,  character.  See 
discussion  in  Atty.  Gen.  v.  Firemen's  Ins.  Co.,  74  N.  J.  Eq.  372,  381, 
73  Atl.  80,  414,  29  L.  R.  A.  (N.  S.)  1194,  135  Am.  St.  Rep.  708,  18 
Ann.  Cas.  1048. 

3.  Recognizing  such  public  character,  the  business  has  been  sub- 
jected to  regulation  which  would  be  quite  invalid  in  a  purely  private 
business,  such  regulations,  for  example,  as  a  valued  policy  law  (Ori- 
ent Ins.  Co.  V.  Daggs,  172  U.  S.  557,  19  Sup.  Ct.  281,  43  L.  Ed.  552), 
and  an  increased  recovery  penalty  (German  Alliance  Ins.  Co.  v.  Hale, 
219  U.  S.  307,  31  Sup.  Ct.  246,  55  L.  Ed.  229).  So,  too,  the  legisla- 
tive right  seems  to  be  recognized  to  the  extent  of  limiting  the  amount 
of  business  a  company  may  do  in  a  year,  the  amount  of  commissions 
it  may  pay  its  agents,  etc.  Such  regulations  are  familiar,  and,  so  far 
as  have  been  brought  to  our  attention,  unchallenged;  but  they  are 
clearly  in  violation  of  an  unrestricted  right  of  contract.  Further,  the 
universal  system  of  state  regulation  tending  to  make  certain  the  con- 
tinued solvency  of  the  companies  is  inconsistent  with  any  absolute 
right  by  the  insured  to  contract  for  the  cheapest  insurance  satisfac- 
tory to  him.  See,  also.  Noble  Bank  v.  Haskell,  219  U.  S.  104,  31  Sup. 
Ct  186,  55  L.  Ed.  112,  32  L.  R.  A.  (N.  S.)  1062,  Ann.  Cas.  1912A, 
487,  in  connection  with  the  undoubted  analogy  between  banking  and 
insurance. 

[2]  4.  Complainant  is  a  Missouri  corporation.  It  is  permitted  to 
do  business  in  Kentucky  under  a  license  annually  renewed.  It  ^cannot 
have  greater  rights  than  a  domestic  corporation  has  in  the  subject-mat- 
ter now  involved.  Orient  Ins.  Co.  v.  Daggs,  supra,  172  U.  S.  566,  19 
Sup.  Ct.  281,  43  L.  Ed.  552,  and  cases  cited.  Under  the  power  of 
amending  corporate  charters  reserved  by  the  Kentucky  Constitution, 
a  general  prohibition  directed  against  all  persons  and  corporations  will 
effect  a  valid  amendment  of  a  corporate  franchise,  even  though  the  pro- 
hibition might  be  invalid  against  individuals.  Berea  College  Case,  211 
U.  S.  45,  29  Sup.  Ct.  33,  53  L.  Ed.  81.  See,  also,  the  discussion  and 
cases  cited  in  Hancock  Ins.  Co.  v.  Warren,  181  U.  S.  73,  76,  21  Sup. 
Ct.  535,  45  L.  Ed.  755.  The  power  is  clear  to  refuse  a  charter  to  a 
corporation,  unless  it  would  accept  the  regulation  now  proposed ;  and 
so  the  only  question  must  be  whether  this  sort  of  corporate  regulation 
will  defeat  or  substantially  impair  the  object  of  complainant's  license, 
or  any  right  which,  pursuant  to  the  license,  is  vested  in  complainant  to 
the  business  which  complainant  has  built  up.    Berea  College  Case, 
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supra,  211  U.  S.  57,  29  Sup.  Ct.  33,  S3  L.  Ed.  81.  An  amenAnent  to 
a  corporate  charter  forbidding  a  company  to  charge  more  than  "rea- 
sonable rates"  does  tiot  seem  a  clear  departure  from  the  field  of  re- 
served control  into  the  field  of  confiscation  of  vested  rights. 

5.  The  board  has  fixed  no  rates.  Whether  it  will  reduce  existing 
rates  at  all  is  surmise;  and  whether  its  regulation  would  in  the  end 
work  any  pecuniary  injury  to  complainant  is  still  further  uncertain. 
A  somewhat  similar  situation  was  considered  in  McChord  v.  L.  &  N. 
R.  R.,  183  U.  S.  483,  22  Sup.  Ct.  165,  46  L.  Ed.  289,  and  the  Supreme 
Court  held  the  application  premature.  It  is  true  that  in  the  present 
case  complainant  denies  the  power  of  the  State  Board  to  make  any 
regulation  whatever,  and  claims  that  by  reason  of  such  lack  of  power 
the  whole  law  is  invalid;  but  the  same  thing  was  true,  for  different 
reasons,  in  the  McChord  Case.  It  is  true,  also,  that  both  parties  now 
unite  in  requesting  us  to  overlook  this  consideration,  and  to  decide 
the  merits  of  the  ultimate  question.  We  do  not  feel  compelled  to  pass 
upon  this  request,  as  we  do  not  rest  our  decision  upon  the  possibly 
premature  character  of  the  bill. 

[3]  6.  The  provision  for  classification  of  insurance  companies  dioes 
not  offend  against  the  "equal  protection"  clause.  Fidelity  Mutual  Life 
Ass'n  V.  Mettler,  185  U.  S.  308,  322,  22  Sup.  Ct.  662,  46  L.  Ed.  922, 
and  cases  cited;  Heath  &  Milligan  Mfg.  Co.  v.  Worst,  207  U.  S.  338, 
354,  28  Sup.  Ct.  114,  52  L.  Ed.  236;  Ozan  Lumber  Co.  v.  Union 
County  Bank,  207  U.  S.  251,  256,  28  Sup.  Ct.  89,  52  L.  Ed.  195. 

7.  Wie  do  not  interpret  the  act  as  requiring  insurance  companies  ta 
furnish  any  information  except  that  which  they  already  have.  With 
this  view,  there  is  no  serious  burden  in  complying  with  the  act  up  ta 
the  time  when  the  board  may  make  an  order  claimed  to  be  an  inva- 
sion of  complainant's  vested  rights.  Wlien  that  time  comes,  if  it  does, 
an  imminent  danger  of  losing  its  license  for  refusing  to  comply  with 
such  an  order  might  present  a  different  situation. 

It  follows  from  the  views  above  expressed  as  those  of  the  major- 
ity (and  in  some  parts  of  which  all  the  judges  agree)  that  the  motion 
for  injunction  should  be  denied.  The  demurrer  will  be  disposed  of 
by  the  district  judge,  and  he  will  either  enter  an  order  upon  that  sub- 
ject in  the  regular  course  of  business,  or  he  will  delay  such  order  so 
as  not  (possibly)  to  embarrass  an  appeal  tinder  section  266,  as  the 
parties  may  prefer. 


In  re  McCONNELL. 

(District  Court,  N.  D.  New  York.    July  8,  1912.) 

L  Tknawct  in  Common   §  3*) — Pboperty — ^Pubohabb  of  Realtt  bt  TWo 
Persons — Title  Acquibcd. 

Where  two  persons  purchase  real  estate  for  speculation,  taking  a  deed 
to  themselves,  and  one  pays  the  full  price  under  an  agreement  that  the 
proceeds  on  a  resale  shall  reimburse  him  with  Interest  on  one-half  of 
the  price  as  evideaced  by  a  note  executed  by  the  other,  and  the  balance 
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equally  divided  between  tbem,  tbey  are  tenants  In  common  only,  and, 
in  the  absence  of  any  evidence  on  the  subject,  their  shares  are  equal. 

[Ed.  Note. — For  other  cases,  see  Ttenancy  in  Common,  Cent  Dig.  |{ 
5-7;   Dec.  Dig.  i  8.*] 
%  Bankbttftct  (S  156*) — Titlb  of  Tbusteb  in  Bankbuptot. 

A  trustee  in  bankruptcy  takes  the  interest  of  the  bankrupt  subject  to 
all  equities  existing  against  the  bankrupt  in  favor  of  third  persons. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  S  155.*] 

8.  Tenancy  in  Coioion  (|  4*) — Acquisition  or  Title — Presumptions. 

The  pr^umption  that,  where  a  deed  to  two  or  more  persons  is  silent 
on  the  subject,  their  shares  are  equal,  is  not  conclusive,  but  may  be  re- 
butted and  the  true  interest  of  each  shown. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in  Common,  Cent  Dig.  i  4; 
Dec.  Dig.  §  4.*] 

4.  Bankbuptct  (S  155*) — Intebest  of  Tenant  in  Coiocon. 

Where  two  persons  purchased  real  estate  for  speculation  and  took  a 
deed  to  themselves  and  one  paid  the  price  under  an  agreement  that  it 
should  be  repaid,  with  interest  on  one-half,  on  a  resale,  and  the  balance, 
if  any,  equally  divided,  and  the  other  subsequently  became  a  bankrupt 
the  latter*s  interest  in  the  absence  of  bona  fide  purchasers  and  liens,  was 
only  to  the  extent  of  one-half  of  the  surplus  after  reimbursing  the  former, 
and  general  creditors  of  the  bankrupt  had  no  claim  superior  to  the  for- 
mer growing  out  of  the  form  of  the  deed  failing  to  disclose  the  actual 
interests  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  155.*1 

In  the  matter  of  Joseph  A.  McConnell,  a  bankrupt.  On  review  of 
the  decision  of  John  B.  Muzzy,  special  master,  to  whom  a  matter 
was  referred  for  report  with  findings  of  fact  and  conclusions  of  law, 
subject  to  review.  Decree  in  accordance  with  the  result  arrived  at  by 
the  master. 

George  W.  Reeves,  of  Watertown,  N.  Y.,  for  claimant  Eliza  Cam 
Howard  L.  Hooker,  of  Watertown,  N.  Y.,  for  trustee, 

RAY,  District  Judge.  In  1902,  the  bankrupt,  Joseph  A.  McCon- 
nell, who  is  a  cousin  of  said  Eliza  Carr,  had  noticed  a  vacant  lot  in 
the  city  of  Watertown  which  was  for  sale.  He  conceived  the  idea 
that  money  could  be  made  by  purchasing  same  and  dividing  it  up 
into  building  lots  and  reselling.  He  did  not  have  the  money  with 
which  to  purchase.  McConnell  thereupon  went  to  Eliza  Carr  and  in- 
formed her  that  in  his  judgment  money  could  be  made  by  purchas- 
ing the  tract  and  that  it  could  be  divided  up  into  three  lots  and  sold 
in  his  opinion  for  $700  each,  and  that  the  property  could  be  purchased 
for  $1,400.  He  also  informed  Miss  Carr  that  he  did  not  have  the 
money  and  that  if  she  would  furnish  the  money  they  would  buy  the 
property  together;  that  he  would  look  after  the  business  part  of  the 
transaction  and  procure  purchasers  and  attend  to  the  sale;  and  that 
when  the  lots  were  sold  they  would  divide  the  profits.  Miss  Carr  had 
money  in  the  Savings  Bank  and  so  informed  McConnell.  She  in- 
quired of  him  what  security  she  would  have  for  the  money  she  was 
advancing  to  purchase  his  share,  and  he  informed  her  that  he  would 
give  her  a  note,  and  that  the  note  would  be  evidence  as  to  his  actual 
interest  in  the  property.     Miss  Carr  inquired  if  that  would  be  suf- 

•Vor  9thtr  GMM  ■••  MUtte  topic  4 1  mvmbsb  in  Deo.  4  Am.  Dlgi.  .1907  to  dato,  4  Rep'r  Indezoo 
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ficient  to  protect  her,  and  McConnell  informed  her  that  it  would  be, 
and  that  if  at  any  time  she  wanted  further  security  he  would  give 
her  a  mortgage  on  his  interest  in  the  property.  McConnell  further 
stated  to  Miss  Carr  that  when  the  property  was  sold  she  should  first 
be  paid  the  $1,400  she  was  to  advance.  Miss  Carr  consented  to  this 
arrangement  and  advanced  the  $1,400,  which  was  used  to  pay  for  the 
property,  and  a  deed  was  taken  to  said  McConnell  and  Miss  Carr  and 
recorded  in  the  Jefferson  county  clerk's  office.  McConnell  gave  to 
Miss  Carr  his  promissory  note  for  $700  payable  on  deniand  at  3  per 
cent,  interest.  It  was  understood  that  this  low  rate  of  interest  should 
offset  the  labor  performed  by  McConnell  in  managing  the  business 
and  selling  the  property.  Both  understood  that  the  purchase  was  a 
speculation.  They  bore  the  burdens  of  the  purchase  in  the  manner 
stated  and  were  to  share  the  profits  as  stated.  McConnell  was  a  law- 
yer of  standing  and  reputation,  while  Miss.  Carr  was  a  lady  of  but 
little  financial  business  experience.  It  was  not  contemplated  that  any 
building  or  structure  should  be  erected  on  the  lots,  but  that  they 
should  be  sold  at  a  profit,  if  possible.  McConnell  was  supposed  to  be 
of  ample  financial  responsibility.  Miss  Carr  never  demanded  a  mort- 
gage as  security.  McConnell  went  into  bankruptcy,  and  a  partition 
suit  was  started ;  but  this  was  stayed  by  this  court. 

[1]  In  point  of  fact  and  equitably  McConnell,  as  against  Miss  Carr, 
had  no  interest  in  the  tract  of  land  unless  it  should  sell  for  more  than 
$1,400.  In  fact,  it  was  a  kind  of  a  partnership  transaction.  Miss  Carr 
putting  in  the  capital,  McConnell  putting  in  services,  and  Miss  Can- 
agreeing  to  accept  a  small  interest  as  an  offset  thereto,  and  the  profits, 
if  any,  shared  equally.  To  the  world  and  to  creditors  of  McConnell 
they  held  themselves  out  as  owners  of  this  land  as  tenants  in  common. 
In  fact  and  law  they  were  tenants  in  common  only.  Clark  v.  Sidway, 
142  U.  S.  682,  12  Sup.  Ct.  327,  35  L.  Ed.  1157.    It  is  there  held: 

''Persons  who  Jointly  purchase  land  to  hold  It  for  a  rise  In  value  are  not 
partners,  but  are  tenants  In  common,  and  either  party  can  sue  the  other 
at  law  for  reimbursement  of  allowances  made  by  him  on  the  joint  account 
without  there,  first  having  been  a  final  settlement  and  the  striking  of  a 
balance." 

This  case  is  cited,  approved,  and  followed  in  Miller  v.  Ahrens  (C. 
C.)  163  Fed.  870,  875.  See,  also,  PiUsbury  v.  Pillsbury,  20  N.  H.  90, 
Farrand  v.  Gleason,  56  Vt.  633,  and  Winslow  v.  Young,  94  Me.  145, 
160,  47  Atl.  149,  to  the  same  effect. 

[2]  This  is  not  an  action  in  equity  to  compel  McConnell  to  ex- 
ecute a  mortgage.  Miss  Carr,  so  far  as  appears,  never  demanded  a 
mortgage.  But  this  does  not  foreclose  her  right  and  equity  imder  the 
agreement  made.  People  ex  rel.  Mathews  v.  Woodruff  et  al.,  75  App. 
Div.  90,  93,  77  N.  Y.  Supp.  722,  and  cases  there  cited.  Here  we  have 
no  bona  fide  purchasers  and  no  liens  whatever.  The  trustee  on  his 
appointment  and  qualification  took  the  interest  of  McConnell  in  this 
real  estate,  not  as  an  innocent  purchaser,  but  in  the  same  plight  and 
condition  as  McConnell  held  it  and  subject  to  all  the  equities  that  ex- 
isted in  favor  of  Miss  Carr.  Zartman  v.  First  National  Bank,  216  U. 
S.  134,  138,  30  Sup.  Ct.  368,  54  L.  Ed.  418;   Thompson  y.  Fair- 
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banks,  196  U.  S.  516,  25  Sup.  Ct  306,  49  L.  Ed.  577.  And  "a  trus- 
tee in  bankruptcy  does  not  stand  like  an  attaching  creditor;  he  gets 
no  lien  by  the  mere  fact  of  his  appointment/'  Sexton  as  Trustee  of 
Kessler  &  Co.  v.  Kessler  &  Co.,  Lunited,  and  Frank  Youatt,  225  U.  S. 
90,  32  Sup.  Ct.  657,  56  L.  Ed,  — ,  decided  by  Sup.  Ct,  of  the 
XJ.  S.,  May  27, 4912,  not  yet  officially  reported. 

If  two  persons  purchase  real  estate  and  take  the  deed  to  themselves 
as  tenants  in  common,  and  one  pays  nine-tenths  of  the  purchase  money 
and  the  other  one-tenth,  and  it  is  orally  agreed  that  when  the  property 
is  sold  the  one  shall  have  nine-tenths  of  the  proceeds  and  the  other 
one-tenth,  can  it  be  that,  in  the  absence  of  a  bona  fide  purchaser  for 
value  or  liens,  the  agreement  is  not  enforceable,  and  that  the  tenant 
in  common  who  put  in  the  nine-tenths  of  the  purchase  money  may  not 
claim  it  when  a  sale  is  made?  I  think  not.  If  Miss  Carr  had  loaned 
the  $700  to  McConnell  out  and  out  and  taken  his  note  as  evidence 
of  the  debt,  the  case  would  be  different.  True,  she  took  his  note  for 
$700,  but  not  as  evidence  of  a  simple  loan  or  debt.  True,  she  let 
McCcmnell  have  not  alone  $700,  but  $1,400,  with  which  to  purchase 
this  real  estate  and  take  a  deed  in  their  names.  However,  the  trans- 
action and  agreement  was  that  when  the  property  was  sold  Miss  Can- 
was  first  to  have  her  $1,400  out  of  the  proceeds  with  3  per  cent,  in- 
terest added  on  $700  and  her  share  of  the  increase  in  value,  if  any. 
This  represented  her  interest  in  this  property  as  one  of  the  two 
tenants  in  common.  If  it  should  sell  for  more  than  $1,400,  McCon- 
nell had  an  interest  to  the  extent  of  one-half  of  such  surplus.  If 
it  should  not  sell  for  more,  he  had  no  interest. 

[3]  In  the  absence  of  any  evidence  on  the  subject,  the  shares  of 
two  or  more  tenants  in  common  named  in  a  deed,  the  deed  being 
silent  on  the  subject,  are  presumed  to  be  equal.  Jackson  v.  Moore, 
94  App.  Div.  504,  507,  87  N.  Y.  Supp.  1101;  Baumann  v.  Guion, 
21  Misc.  Rep.  120,  46  N.  Y.  Supp.  715;   Gerting  v.  Wells,  103  Md. 

I  624,  64  Atl.  298,  433;    Campau  v.  Campau,  44  Mich.  31,  5  N.  W. 

I  1062;    Keuper  v.  Mette,  239  111.  586,  88  N.  E.  218;    38  Cyc.  74; 

I  17  Am.  &  Eng.  Ency.  of  Law,  651.    This  presumption  is  not,  how- 

ever, conclusive,  but  may  be  rebutted  and  the  true  and  actual  inter- 

I  est  of  each  of  the  tenants  in  common  shown.    Adams  v.  Leavens,  20 

Conn.  73;    Jackson  v.  Moore,  94  App.  Div..  504,  87  N.  Y.  Supp. 

I  1101;  38  Cyc.  74;  Bittle  v.  Clement  (N.  J.  Ch.)  54  Atl.  138;  Walk- 

^  er  V.  Barrow,  43  La.  Ann.  863,  9   South.  479;    and   17  Am.   & 

j  Eng.  Ency.  of  Law,  651,  and  cases  cited.    Says  38  Cyc.  74: 

*'Where  a  conveyance  to  purcliasers  of  a  tenancy  in  common  is  silent  as 
to  the  interest  of  each,  such  interests  are  ordinarily  presumed  to  be  equal. 
But  such  presumption  is  rebuttable.  There  is  a  presumption  that  purchas- 
ers of  a  common  estate  hold  shares  therein  in  proportion  to  their  contribu- 
tion to  the  purchase  price,  if  the  contributions  to  the  purchase  price  be 
shown  to  have  been  unequal;  but,  if  the  deed  to  purchasers  does  not  show 
their  respective  interests  in  the  common  property,  the  presumption  arising 
from  the  deed  may  be  overcome  by  the  presumption  arising  ftom  the 
amount  of  contribution.**     Bittle  v.  Clement,  supra. 

[4]  If  Miss  Carr  had  loaned  $700  of  this  money  out  and  out  to 
McConnell,  taking  his  note  as  evidence  of  the  debt,  knowing  he  was 
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to  invest  it  in  this  property  and  take  the  deed  to  the  two  as  tenants 
in  common,  the  interest  of  each  would  have  been  equal,  and  the 
trustee  would  hold  one-half  of  the  proceeds.  The  evidence,  however, 
is  undisputed  that  this  was  not  the  effect  of  the  transaction,  but  that 
Miss  Carr  was  to  have  an  interest  in  the  real  estate  and  its  proceeds 
when  sold  to  the  amount  of  $1,400,  and  interest  on  $700  at  3  per  cent, 
before  McConnell  was  to  have  anything.  There  is  nothing  improbable 
in  the  stateAients  of  McConnell  and  Miss  Carr,  and  clearly  nothing 
inequitable  in  giving  Miss  Carr  her  money  from  the  proceeds  of  the 
sale,  as  she  furnished  the  whole  consideration  for  the  purchase  on 
the  agreement  stated.  In  Wright  v.  Wright,  59  How.  Prac.  (N.  Y.) 
176,  it  is  held  that,  when  one  tenant  in  common  receives  the  entire 
sales  price  for  the  common  property,  an  action  for  an  account  may 
be  maintained.  Here  this  court  is  called  upon  to  ascertain  the  amount 
of  the  respective  interests  of  McConnell  and  Miss  Carr  in  this  real 
estate  at  the  date  of  the  adjudication.  It  appears  that  each  year  Mc- 
Connell paid  the  taxes  on  said  lands,  and  "he  and  said  Miss  Carr  have 
had  a  settlement  each  year  striking  a  balance  between  one-half  the 
amount  of  said  taxes  and  the  said  3  per  cent,  interest  and  adjusted 
the  same."  Also,  McConnell  says  that  he  paid  the  taxes,  and  that 
annually  they  had  settlements,  and  that  he  paid  Miss  Carr  the  dif- 
ference between  3  per  cent,  on  the  $700,  and  the  amount  he  paid  for 
taxes;  but  it  also  appears  there  is  $10.50  of  interest  now  due  Miss 
Carr.  The  lots  have  been  sold  for  $1,850.  The  expenses  of  such 
sale  are  $28,  leaving  net  proceeds  of  $1,822.  ■  From  this  must  be 
paid  the  taxable  costs  and  expenses  oi  the  partition  suit,  $78.15. 
This  leaves  $1,743.85  of  which  Miss  Carr  is  entitled  to  $1,410.50,  and 
the  balance,  $333.35,  is  to  be  equally  divided  between  the  trustee 
and  Miss  Carr.  This  carries  out  the  agreement  made  by  the  parties 
and  under  which  McConnell  and  Miss  Carr  held  this  land  as  tenants 
in  common.  General  creditors  are  in  no  way  harmed.  They  had  no 
lien  or  claim  superior  to  Miss  Carr  growing  out  of  the  form  of  the 
deed  in  failing  to  disclose  the  actual  interests  of  the  tenallts  in  com- 
mon in  such  property.  The  witness'  and  stenographers'  fees  and 
compensation  of  the  special  master  will  be  deducted  from  said  $333.35 
before  division  and  may  be  fixed  in  the  order  or  judgment  to  be  en- 
tered pursuant  hereto.  'The  result  arrived  at  by  the  master  is  sub- 
stantially the  same,  although  he  places  his  decision  on  the  ground 
of  an  equitable  lien  in  favor  of  Miss  Carr  for  the  $700  and  interest. 
There  will  be  a  decree  accordingly. 


WABASH  B.  CO.  v.  WEST  SIDE  BELT  R.  CO. 

(District  Court,  W.  D.  Pennsylvania.    June  26,  1912.) 

No.  7. 

1.  Receivers  (§  131*)— Payment  op  Claims— Samds. 

Where  a  contractor  constructed  a  part  of  a  railroad  wholly  within 
Pennsylvania  and  obtained  a  judgment  in  the  state  court  determining  the 
priority  of  his  lien  under  Pennsylvania  acts,  the  court  would,  on  his 
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application,  order  a  sale  of  the  property  of  the  railroad  company  In  the 
hands  of  receivers  for  more  than  fonr  years,  in  the  absence  of  a  prompt 
reorganization  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Beceivers,  Cent  Dig.  |  227 ;  Dec.  Dig. 
f  131.»] 

2.  COMMEBCB   (§  27*) — CONSTRtJCnOH — ^LlENS. 

The  construction  and  operation  of  a  railroad  wholly  within  a  state  is 
subject  to  the  laws  of  such  state,  though  it  is  so  connected  as  to  form 
practically  a  through  line  of  railroad  from  a  point  in  the  state  to  a 
point  outside  of  the  state. 

[Ed-  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  S  25;  Dec.  Dig. 
§27.*J 

In  Equity.  Action  by  the  Wabash  Railroad  Company  against  the 
West  Side  Belt  Railroad  Company.  Application  of  the  Pittsburgh 
Construction  Company  for  an  order  directing  the  sale  of  the  property 
and  franchises  of  defendant.    Granted. 

Reed,  Smith,  Shaw  &  Beal,  of  Pittsburgh,  Pa.,  for  Pittsburgh  Const. 
Co. 

Patterson,  Sterrett  &  Acheson,  of  Pittsburgh,  Pa.,  for  receivers 
and  West  Side  Belt  R.  Co. 

William  I.  Berryman,  of  Pittsburgh,  Pa.,  for  Union  Trust  Co., 
trustee, 

ORR,  District  Judge.  This  matter  comes  before  the  court  upon 
the  application  of  the  Pittsburgh  Construction  Company  for  an  order 
directing  the  sale  of  the  railroad,  corporate  property,  rights,  and  fran- 
chises of  the  defendant.  The  Pittsburgh  Construction  Company  is 
a  corporation  which  under  a  contract  with  the  defendant  company 
constructed  a  large  portion  of  defendant's  railroad.  For  the  work 
and  labor  done  and  materials  furnished  in  and  about  said  construction 
the  said  contractor  has  a  judgment  of  the  state  court  in  the  sum  of 
$432,154.24,  to  which  sum,  with  interest  thereon  from  August  20, 
1910,  the  Pittsburgh  Construction  Company  is  entitled. 

[1]  The  relation  of  the  lien  of  the  said  contractor  to  the  other  liens 
upon  the  property  of  the  defendant  company  may  be  ascertained  by 
reference  to  the  legislation  of  Pennsylvania  and  to  the  proceedings 
resulting  in  the  judgment  aforesaid.  The  Legislature  of  Pennsyl- 
vania, by  a  general  resolution  entitled  "A  resolution  to  protect  la- 
borers and  contractors,"  approved  January  21,  1843  (P.  L.  367),  pro- 
vided that  it  shall  not  be  lawful  for  any  corporation  incorporated  by 
the  laws  of  Pennsylvania,  and  empowered  to  construct,  make,  and 
manage  any  railroad,  while  the  debts  and  liabilities,  or  any  part  there- 
of, incurred  by  said  company  to  contractors,  laborers,  and  workmen 
employed  in  the  construction  or  repair  of  said  improvement  remain 
unpaid,  "to  execute  a  general  or  partial  assignment,  conveyance,  mort- 
gage or  other  transfer,  of  the  real  or  personal  estate  of  the  said  com- 
pany, so  as  to  defeat,  postpone,  endanger  or  delay  their  said  cred- 
itors," without  their  written  assent,  and  that  "any  such  assignment, 
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conveyance,  mortgage  or  transfer  shall  be  deemed  fraudulent,  null 
and.  void  as  against  any  such  contractors,  laborers  and  workmen, 
creditors  as  aforesaid." 

Subsequently,  the  Legislature  of  Pennsylvania,  by  act  of  April  4, 
1862  (P.  .L.  235),  as  a  supplement  to  said  resolution,  provided  that 
when  any  incorporated  company,  subject  to  the  provisions  of  said 
resolution,  should  divest  themselves  of  their  real  or  personal  estate, 
contrary  to  the  provisions  of  said  resolution,  it  should  be  lawful  for 
the  contractor  employed  in  the  construction  of  improvements  of  said 
company,  and  having  obtained  judgment  against  the  company,  to  is- 
sue a  scire  facias  upon  said  judgment,  with  notice  to  any  person  or. 
to  any  incorporated  company  claiming  to  hold  or  own  said  real  or 
personal  estate,  "as  in  other  cases  of  scire  facias  on  judgment  against 
terre  tenants."  In  Fox  v.  Seal,  22  Wall.  424,  22  L.  Ed.  774,  it  was 
held  that,  under  the  joint  resolution  of  1843  above  quoted,  a  con- 
tractor employed  in  the  construction  of  a  railroad  in  Pennsylvania 
has  a  lien  of  indefinite  duration  on  such  road,  which  Hen  has  prec- 
edence over  every  right  which  can  be  acquired  by  or  under  any  mort- 
gage made  after  the  debt  to  the  contractor  was  incurred,  and  that 
such  lien  is  not  merged  in  any  judgment  obtained  by  the  contractor 
against  the  company  for  his  debt,  nor  by  any  proceedings  in  or  judg- 
ments in  scire  facias  upon  such  judgments,  and  further  that  notice 
need  not  be  given  to  a  mortgagee  as  terre  tenant  upon  a  scire  facias 
brought  by  the  contractor.  The  contractor  in  this  case  first  fur- 
nished labor  and  materials  for  the  building  and  construction  of  said 
railroad  on  May  20,  1901,  and  furnished  the  last  thereof  on  June  11, 
1903.  From  the  date  last  mentioned  down  to  the  present  time,  the 
contractor  has  been  endeavoring  to  collect  the  moneys  owing  by  the 
defendant  company  by  reason  of  the  performance  of  the  work  and 
the  furnishing  of  the  materials. 

Prior,  however,  to  the  commencement  of  the  work  by  the  con- 
tractor, the  defendant  company,,  on  September  1,  1897,  had  executed 
and  delivered  to  the  Union  Trust  Company  of  Pittsburgh,  trustee,  a 
certain  mortgage  or  deed  of  trust,  recorded  in  the  recorder's  office  of 
Allegheny  county,  in  Mortgage  Book,  vol.  837,  p.  1,  to  secure  an 
issue  of  bonds  in  the  amount  of  $1,000,000,  of  which  there  are  now 
outstanding  bonds  of  the  par  value  of  $383,000.  The  lien  of  this 
mortgage  is  prior  to  the  lien  of  the  said  contractor.  On  the  1st  of 
July,  1902,  the  defendant  company  executed  and  delivered  to  the 
Colonial  Trust  Company,  trustee,  a  certain  mortgage  or  deed  of  trust 
recorded  in  the  said  county  in  Mortgage  Book,  vol.  1047,  p.  1,  to 
secure  a  large  issue  of  bonds.  This  mortgage,  however,  is  subsequent 
in  lien  to  that  of  the  contractor's  judgment  in  this  case,  and  that  the 
contractor's  lien  had  priority  was  judicially  determined  in  the  pro- 
ceedings in  the  state  court  upon  a  scire  facias  to  revive  and  to  con- 
tinue the  lien  of  the  contractor  et  quare  executionem  non,  to  which 
proceedings  the  Colonial  Trust  Company,  trustee,  was  a  party.  A 
further  lien  was  imposed  by  order  of  court  upon  the  issuance  of  re- 
ceivers' certificates  to  the  extent  of  $700,720 ;  but  whether  those  cer- 
tificates can  be  made  a  prior  lien  to  the  lien  of  the  contractor,  as  ere- 
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ated  and  defined  by  the  laws  of  Pennsylvania,  heed  not  now  be  de- 
termined, because  counsel  for  tfie  contractor  expressly  consented  that, 
if  an  order  be  made  for  the  sale  of  the  property,  the  order  should 
contemplate  that  the  lien  of  such  certificates  should  be  prior  to  the 
lien  of  the  contractor. 

Receivers  were  appointed  for  the  West  Side  Belt  Railroad  on  the 
22d  day  of.  June,  1908,  more  than  four  years  ago,  and  they  have  been 
managing  the  road  ever  since.  On  September  23,  1911,  the  contractor 
presented  its  petition  to  this  court  and  procured  a  rule  upon  the  de- 
fendant company  and  its  receivers  and  the  trustees  under  the  several 
mortgages  above  mentioned,  to  show  cause  why  this  court  should  not 
order  a  sale  of  the  railroad,  its  corporate  property,  rights,  and  fran- 
chises for  the  purpose  of  raising  money  with  which  to  pay  its  indebt- 
edness. The  contractor's  petition  at  that  time  was  denied,  with  leave, 
however,  to  renew  the  same  by  motion  at  any  time  after  six  months. 
The  motion  has  been  renewed  and  is  now  before  us.  The  prior  ap- 
plication, as  well  as  this,  was  vigorously  opposed.  Movements  look- 
ing toward  reorganization  have  been  begun,  but  have  hot  been  com- 
pleted. At  the  time  the  prior  application  was  made  it  was  intimated 
that  reorganization  was  well  in  hand,  and  that  induced  the  court, 
among  other  things;  to  withhold  an  order  for  sale  at  that  time.  There 
is  nothing  sufficiently  definite  in  the  present  situation  to  lead  the  court 
to  believe  that  except  for  lapse  of  time  reorganization  is  nearer  than 
it  was  at  the  time  of  the  action  upon  the  prior  application  for  sale. 
Complications  have  arisen  especially  with  respect  to  other  railroads 
with  which  the  West  Side  Belt  Railroad  is  so  connected  as  to  form 
practically  a  through  line  of  railroad  from  Pittsburgh  to  the  Great 
Lakes.    It  is  not  necessary  to  give  the  details  of  these  complications. 

[2]  The  West  Side  Belt  Railroad  is  wholly  within  the  state  of 
Pennsylvania.  In  its  construction  and  operation  it  was  subject  to  the 
laws  of  Pennsylvania  alone.  However  valuable  its  connections  may 
be  to  it,  it  should  not  be  withheld  longer  from  its  creditors,  and  espe- 
cially from  the  contractor  whose  position  is  perhaps  equitably  higher 
than  that  of  mortgage  creditors.  As  we  have  seen  above,  the  state 
of  Pennsylvania  has  endeavored  to  protect  a  contractor  and  thereby 
place  him  upon  a  somewhat  higher  plane.  Again,  the  contractor  as  a 
creditor  differs  from  mortgage  creditors  in  that  he  is  not  an  investor, 
while  the  latter  usually  are..  The  contractor  has  a  right  to  assume 
that  he  will  be  promptly  paid  for  his  labor  and  materials,  in  order  to 
furnish  which  in  these  days  of  extended  credit  he  may  have  incurred 
large  and  pressing  indebtedness.  To  ask  a  contractor  to  wait  nine 
years,  as  in  this  case,  is  unreasonable  and  inequitable. 

There  is  another  phase  of  the  case  that  strikes  us  forcibly.  The 
receivership  has  been  in  existence  for  a  period  of  four  years^  and, 
if  a  sale  be  refused  at  the  present  time,  may  be  continued  indefinitely 
by  reason  of  the  failure  of  plans  for  reorganization.  In  the  case  of 
Taylor  v.  Phila.  &  Reading  Ry.  Co.  (C.  C.)  9  Fed.  1,  Judge  Butler 
expressed  himself  as  follows: 

**The  modem  practice,  prevailing  to  some  extent,  of  transferring  corporate 
property  to  the  custody  of  the  courts,  to  be  thus  held  and  managed  for  an 
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indeflnite  period  of  years,  to  suit  the  conyenlence  of  parties  (w&ereby  general 
creditors  are  kept  at  bay),  I  regard  as  a  mlBchievous  Innovation." 

Judge  McKennan  in  the  same  case  said: 

"We  hold  the  property  of  the  railroad  company  to  preserve  It — ^to  keep  It 
in  its  present  condition  while  the  proceedings  under  the  bill  of  foreclosure  are 
being  prosecuted  to  their  termination.  ♦  ♦  ♦  The  property  should  pass, 
with  as  little  delay  as  is  reasonably  practicable,  into  the  possession  and  con- 
trol of  owners  who  will  best  be  able  to  determine  how  it  should  be  managed 
and  what  measures  relating  to  it  are  most  Ukely  to  promote  their  interests" 

In  the  Metropolitan  Railway  Receivership,  208  U.  S.  90,  28  Sup. 
Ct.  219,  52  L.  Ed.  403,  the  Supreme  Court  expresses  the  view  that  a 
court  is  a  very  unsatisfactory  body  to  administer  the  affairs  of  a  rail- 
road as  a  going  concern,  and  that  the  possession  of  such  property  by 
the  court,  through  its  receivers,  should  not  be  unnecessarily  prolonged. 
Other  courts  and  judges  have  expressed  the  same  view.  ,A  court 
should  be  careful  to  refrain  from  exercising  its  equity  powers  in  such 
a  way  as  to  oppress  a  creditor  of  a  corporation  or  delay  unnecessarily 
his  right  to  recover. 

There  is  no  reason  for  longer  withholding  the  application  of  the 
Pittsburgh  Construction  Company,  and  an  order  will  be  made  that 
the  receivers  sell  the  railroad  of  the  West  Side  Belt  Railroad  Com- 
pany, its  corporate  property,  rights,  and  franchises,  for  the  purpose 
of  raising  money  with  which  to  pay  its  indebtedness.  This  order 
should  contain  such  provisions  as  to  notice  and  terms  of  sale  as  may 
be  proper  in  view  of  the  foregoing  opinion.  The  court  has  no  doubt 
that  the  counsel  for  the  receivers  and  counsel  for  the  Pittsburgh  Con- 
struction Company  can  agree  as  to  the  form  of  the  order.  If  they 
do  not,  an  application  may  be  made  to  this  court  by  either  upon  no- 
tice to  the  other. 


UNITED  STATES  v.  TERMINAL  ASS'N  OP  ST.  LOUIS  et  al. 
(District  Court,  B.  D.  Missouri,  E.  D.    July  8,  1912.) 

1.  Courts  (§  101*) — Federal  Coubts — Power  of  Single  Judge — "Hearing." 

Where  the  Supreme  Court  reversed  a  decree  dismissing  a  suit  to  en- 
force Anti-Trust  Act  July  2,  1890,  c.  647,  26  Stat  209  (U.  S.  Comp.  St. 
1901,  p.  3200),  and  remanded  the  case  with  specific  directions,  the  decree 
on  the  mandate  may  be  entered  by  any  district  judge  presiding,  or  cir- 
cuit Judge  assigned  to  the  court,  under  Judicial  Code  (Act  March  3,  1911, 
c.  231,  36  Stat.  1089  [U.  S.  Comp.  St.  Supp.  1911,  p.  133])  §  18,  notwith- 
standing  Expedition  Act  Feb.  11,  1903,  c.  544,  32  Stat  823  (U.  S.  Comp. 
St  Supp.  1911,  p.  1383),  requiring  the  assignment  for  the  hearing  of  ac- 
tions involving  the  Anti-Trust  Act  before  not  less  than  three  judges ;  the 
word  "hearing"  meaning  a  trial  requiring  Judicial  determination. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  344-350;  Dec 
Dig.  S  lOl.* 

For  other  deflnitiona,  see  Words  and  Phrases,  vol.  4,  pp.  3236^238.] 

2.  Judgment  (§  504*) — Validity — Collateral  Attack. 

A  decree  entered  by  a  single  judge  In  conformity  to  the  mandate  of  the 
Supreme  Court  reversing  a  decree  dismissing  a  suit  to  enforce  Anti-Trust 
Act  July  2,  >  1890,  c.  647,  26  Stat  209  (U.  S.  Comp.  St  1901,  p,  3200),  and 
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remanding  the  case  with  specific  directions.  Is  not  YOld  nor  subject  to 
collateral  attack*  even  if  there  was  error  In  holding  that  a  single  Judge 
could  enter  the  decree  notwithstanding  Expedition  Act  Feb.  11,  1903,  c. 
544,  32  Stat  823  <U.  S.  Comp.  St  Supp.  1911,  p.  1383),  requiring  the  as- 
signment for  hearing  of  such  actions  before  not  less  than  three  Judges. 
[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §|  944-947 ;  Dec. 
Dig.  I  504.*] 

Action  by  the  United  States  against  the  Terminal  Association  of  St. 
Louis  and  others.  There  was  a  decree  of  the  Supreme  Court  revers- 
ing a  decree  dismissing  the  bill  and  remanding  the  case  for  a  decree. 
Heard  in  the  trial  court  after  remand  on  question  of  right  of  a  single 
judge  to  direct  decree. 

Edward  C.  Crow,  of  St.  Louis,  Mo.,  for  complainant 
Henry  S.  Priest,  of  St  Louis,  Mo.,  for  defendants. 

TRIEBER,  District  Judge.  This  is  an  action  by  the  United  States 
to  enforce  the  provisions  of  Sherman  Anti-Trust  Act  July  2,  1890, 
c.  647,  26  Stat.  209  (U.  S.  Comp.  St  1901,  p.  3200),  instituted  in  the 
Circuit  Court  for  this  district  before  the  enactment  of  the  new  Judicial 
Code.  After  the  original  bill  had  been  filed,  the  Attorney  General 
of  the  United  States  filed  a  certificate  under  Expedition  Act  Feb.  11, 
1903,  c.  544,  32  Stat.  823  (U.  S.  Comp.  St.  Supp.  1911,  p.  1383),  and 
the  hearing  was  before  the  four  circuit  judges  of  this  circuit.  By 
a  divided  court  the  bill  was  dismissed,  and  upon  appeal  the  decree  of 
dismissal  was  reversed  by  the  Supreme  Court  on  April  22,  1912  (224 
U.  S.  383,  32  Sup.  Ct.  507,  56  L.  Ed.  810).  and  the  cause  remanded 
to  this  court  with  the  usual  directions  "to  proceed  in  conformity  with 
the  opinion  and  directions  of  this  court  as  according  to  right  and.  jus- 
tice and  the  laws  of  the  United  States  ought  to  be  had." 

[1]  It  has  now  been  suggested  by  the  Attorney  General  that,  as  a 
certificate  under  the  Expedition  Act  was  filed  when  the  action  was 
originally  instituted,  the  decree  on  the  mandate  could  not  be  entered 
by  a  single  judge,  but  only  by  at  least  three  circuit  judges,  in  conform- 
ity with  the  expedition  act  above  referred  to. 

Assuming,  without  deciding,  that  the  Judicial  Code  does  not  repeal 
the  Expedition  Act,  the  question  to  be  determined  is  whether  in  a 
case  in  which  the  Supreme  Court  has  directed  the  trial  court  to  enter 
a  final  decree  in  conformity  with  specific  directions  that  decree  can 
only  be  entered  when  the  bench  of  the  District  Court  is  occupied  by  at 
least  three  circuit  judges  because  a  certificate  of  expedition  had  been 
filed  in  the  trial  court,  when  the  suit  was  originally  instituted. 

The  act  of  Congress  is  as  follows : 

"That  in  any  suit  In  equity  pending  or  hereafter  brought  in  any  Circuit 
Court  of  the  United  States  under  the  act  entitled  'An  act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies,'  approved  July 
2,  1890,  *An  act  to  regulate  commerce/  approved  February  4,  1887,  or  any 
other  acts  of  a  like  purpose  that  hereafter  may  be  enacted,  wherein  the 
United  States  is  complainant,  the  Attorney  General  may  file  with  the  clerk 
•f  such  court  a  certificate  that,  In  his  opinion,  the  case  is  of  general  Im- 
portance, a  copy  of  which  shall  be  Immediately  furnished  by  such  clerk  to 
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each  of  the  circuit  Judges  of  the  circuit  in  whidti  the  case  is  pending. 
Thereupon  such  case  shall  be  given  precedence  over  others  and  in  every  way 
expedited  and  be  assigned  for  hearing  at  the  earliest  practicable  day,  be- 
fore not  less  than  three  of  the  circuit  judges  of  said  circuit  if  there  be 
'three  or  more;  and  if  there  be  not  more  than  two  circuit  Judges,  then  be- 
fore them  and  such  district  Judge  as  they  may  select." 

The  opinion  of  the  Supreme  Court  not  only  reversed  and  remanded 
the  case,  but  by  reference  thereto  it  will  be  found  that  it  gives  specific 
and  minute  directions  what  decree  is  to  be  entered.    The  opinion  says : 

"These  considerations  lead  to  a  reversal  of  the  decree  dismissing  the  bill. 
This  is  accordingly  adjudged,  and  the  case  is  remanded  to  the  Ctistrlct  Ck)urt, 
with  directions  that  a  decree  be  there  entered  directing  the  parties  to  sub- 
mit to  the  court,  within  90  days  after  receipt  of  mandate,  a  plan  for  the 
reorganization  of  the  contract  between  the  14  defendant  railroad  companies 
and  the  terminal  companies,  which  we  have  pointed  out  as  being  the  com- 
bination within  the  inhibition  of  the  statute." 

The  court  then  enumerates  in  seven  distinct  and  separate  sections 
what  this  new  agreement  must  be,  and  then  proceeds  tiiat,  upon  fail- 
ure to  come  to  such  an  agreement,  permanent  injunctions  be  issued, 
and  the  combination  dissolved. 

The  Expedition  Act  provides  that  upon  filing  of  the  certificate  by 
the  Attorney  General  two  things  be  done:  First,  that  such  case  shall 
be  given  precedence  over  others  and  in  every  way  expedited;  and, 
second,  that  it  be  assigned  for  hearing  at  the  earliest  practicable  day 
before  not  less  than  three  of  the  circuit  judges  of  the  circuit.  What 
is  .meant  by  the  word  "hearing"?  As  ordinarily  used  in  an  equity 
cause,  it  clearly  means  a  trial  or  a  disposition  of  some  matter  arising 
in  the  case  which  requires  judicial  determination  by  the  court,  whether 
interlocutory  or  final.  In  Miller  v.  Tobin  (C.  C.)  18  Fed.  609,  616, 
Judge  Deady  defined  it  as  "an  equity  term,  and  is  properly  applied!  to 
the  argument  and  consideration  of  a  case  at  the  several  stages  of  its 
orderly  progress,  but  when  applied  to  that  upon  which  the  case  is 
absolutely  determined — disposed  of — it  is  qualified  by  the  word 
'final,' " 

In  Akerly  v.  Vilas,  24  Wis.  171,  1  Am.  Rep.  166,  the  court  said: 

"The  word  'hearing'  has  an  established  meaning  as  applicable  to  equity 
eases.  It  means  the  same  thing  in  those  cases  that  the  word  'trial'  does 
in  cases  of  law,  and  the  words  'final  hearing'  have  long  been  used  to  des- 
ignate the  trial  of  an  equity  case  upon  the  merits  as  distinguished  from 
the  hearing  of  any  preliminary  questions  arising  in  the  cause,  and  which 
are  termed  interlocutory." 

Other  cases  to  the  same  effect  are  Carpenter  v.  Winn,  221  U.  S. 
533,  31  Sup.  Ct.  683,  55  L.  Ed.  842;  Joseph  Dry  Goods  Co.  v.  Hecht, 
120  Fed  760,  57  C.  C.  A.  64;  Taylor  v.  Breese,  163  Fed.  678,  90 
C.  C.  A.  558;  Root  v.  Mills,  168  Fed.  688,  94  C.  C.  A.  174;  Babcock 
V.  Wolf,  70  Iowa,  676,  28  N.  W.  490;  Glennon  v.  Britton,  155  111. 
232,  40  N.  E.  594. 

A  careful  reading  of  the  entire  act  shows  clearly  that  the  intention 
of  Congress,  in  addition  to  expediting  the  hearing  of  the  cases  enumer- 
ated, was  to  have  them,  owing  to  their  great  importance,  tried  by 
at  least  three  judges,  instead  of  one,  as  had  been  the  usual  practice 
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in  the  Circuit  Court  since  the  enactment  of  the  Evarts  Act  (Act  March 
3,  1891,  c.  517,  26  Stat.  826  [U.  S.  Comp.  St.  1901,  p.  488]),  creating 
the  United  States  Circuit  Courts  of  Appeal.  But  the  directions  con- 
tained in  the  mandate  of  the  Supreme  Court  in  this  cause  leave  noth- 
ing for  determination  by  or  to  the  discretion  of  the  judge  of  this  court. 
He  is  specifically  directed  to  enter  a  certain  decree,  and  in  entering 
that  decree  he  is,  in  effect,  performing  a  ministerial  duty  which  may 
be  enforced  by  mandamus.  In  re  Washington,  etc.,  R.  R.  Co.,  140  U. 
S.  91,  11  Sup.  Ct.  673,  35  L.  Ed.  339;  Gaines  v.  Rugg,  148  U.  S. 
228,  13  Sup.  Ct.  611,  37  L.  Ed.  432;  Sanford  Fork  &  Tool  Co.,  Peti- 
tioners, 160  U.  S.  247,  16  Sup.  Ct.  291,  40  L.  Ed.  414;  In  re  Potts, 
166  U.  S.  263,  17  Sup.  Ct.  520,  41  L.  Ed.  994. 

In  the  first  case  cited  above,  tfie  court,  in  granting  the  mandamus 
against  the  judge  of  the  Circuit  Court,  said : 

"It  was  the  dnty  of  the  court  below  to  have  entered  the  judgment  strictly 
Id  accordance  with  the  judgment  of  this  court,  and  the  language  of  the 
mandate,  *that  such  execution  or  proceedings  be  had  In  said  cause  as  ac- 
cording to  right  and  justice  and  the  laws  of  the  United  States  ought  to  be 
had,  the  said  writ  of  error  notwithstanding,*  did  not  authorize  the  court 
to  depart  in  any  respect  from  the  judgment  of  this  court" 

In  Gaines  v.  Rugg,  where  a  mandlamus  was  also  awarded  against 
the  circuit  judge,  the  court,  after  reviewing  its  former  decisions,  said: 

''In  the  present  case,  as  we  have  observed,  there  was  no  discretion  to  be 
exercised  by  the  circuit  judge;  and,  although  it  might  have  been  admissi- 
ble to  raise  the  question  by  a  new  appeal  to  a  proper  court,  yet,  in  view  of 
the  delay  to  be  caused  thereby,  we  do  not  consider  that  such  a  remedy 
would  have  been,  or  would  be^  fully  adequate,  or  that  a  writ  of  mandamus 
Is  now  Improper." 

In  Sanford  Fork  &  Tool  Co.  it  was  held; 

"When  a  case  has  been  once  decided  by  this  court  on  appeal  and  remanded 
to  the  Circuit  Ck)urt,  whatever  was  before  this  court,  and  disposed  of  by  its 
decree,  is  considered  as  finally  settled.  The  Circuit  Court  is  bound  by  the 
decree  as  the  law  of  the  case,  and  must  carry  it  into  execution,  according 
to  the  mandate.  That  court  cannot  vary  it,  or  examine  it  for  any  other 
purpose  than  execution,  or  give  any  other  or  further  relief;  or  review  it, 
even  for  apparent  error,  upon  any  matter  decided  on  appeal,  or  intermeddle 
with  it  further  than  to  settle  so  much  as  has  been  remanded.  If  the  Cir- 
cuit Court  mistake  or  misconstrues  the  decree  of  this  court,  and  does  not 
give  full  effect  to  the  mandate,  its  action  may  ly  controlled  either  upon  a 
new  appeal  or  by  writ  of  mandamus  to  execute  the  mandate  of  this  court." 

In  view  of  these  decisions,  it  cannot  be  waccessfully  maintained  that 
the  proceeding  now  before  the  court  is  a  "hearing"  within  the  mean- 
ing of  the  Expedition  Act.  All  this  court  is  now  called  upon  to  do 
is  to  determine  whether  the  new  agreement  of  the  parties,  when  pre- 
sented to  the  court,  is  in  compliance  with  the  directions  of  the  mandate, 
and,  if  it  is,  to  enter  the  diecree  as  directed,  or,  if  the  new  agreement 
does  not  comply  with  the  conditions  prescribed  by  the  Supreme  Court, 
to  enter  a  decree  dissolving  the  combination  held  to  be  unlawful  by 
the  Supreme  Court  and  grant  a  permanent  injunction.  United  States 
V.  American  Tobacco  Co.  (C.  C.)  191  Fed.  371,  is  not  in  point.  In 
that  case  the  decree  was  entpred  in  the  Circuit  Court  prior  to  the  time 
the  new  Judicial  Code  went  into  effect  At  that  time  all  the  circuit 
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judges,  as  well'as  the'assoelate  justice  of  the  Supreme  Court  alloVted 
to  tiiat  circuit,  and  the  district  judge  of  that  district,  or  any  one  of 
them,  were  authorized  to  sit  at  the  trial  or  hearing  of  any  cause  pend- 
ing in  the  Circuit  Court.  Nor  was  the  mandate  of  the  Supreme  Court 
in  that  case  as  specific  and  minute  as  to  what  decree  should  be  entered 
as  in  the  case  at  bar.  The  directions  in  that  case  were,  "We  leave 
the  matter  to  the  court  below  to  work  out  a  compliance  with  the  law 
without  unnecessary  injury  to  the  public  or  the  rights  of  private  prop- 
erty," thus  vesting  the  Circuit  Court  with  discretion  not  granted  in 
this  cause  by  the  Supreme  Court. 

[2]  It  has  also  been  suggested- by  the  Attorney  General  that,  if  this 
court  should  erroneously  hold  that' it  has  the  right  to  enter  the  decree 
in  this  cause,  such  decree  would  be  absolutely  void,  meaning  thereby 
that  the  decree  would  be  subject  to  collateral  attack  for  want  of  juris- 
diction. That  this  contention  is  erroneous  it  is  only  necessary  to  refer 
to  In  re  Metropolitan  Trust  Co.,  218  U.  S.  312,  31  Sup.  Ct.  18,  54 
L.  Ed.  1051. 

.  In  the  opinion  of  the  court  the  decree  directed  to  be  entered  by 
the  mandate  of  the  Supreme  Court  can  be  entered  by  any  district  judge 
presiding,  or  the  circuit  judge  assigned  to  this  court,  under  the  pro- 
visions of  section  18  of  the  Judicial  Code. 


In  re  MUNRO. 

(District  CJourt,  N.  D.  New  York.    July  15,  1912.) 

Bankbuptct  (I  424*)  —  Debts  Unaffected  by  Disohabqe -- Lxabilitt  fob 
"Willful  and  Maucious  Injury." 

Where  a  lessee  assigned  his  lease  to  his  wife,  and  the  landlord  rec- 
ognized her  as  the  actual  tenant  and  subsequently  obtained  possession 
under  process  of  dispossession  Issued  against  the  lessee  and  retained  pos- 
session against  the  wife  wrongfully  and  by  means  of  force  and  threats 
inspiring  fear,  a  judgment  for  the  wife  against  the  landlord  in  forcible 
detainer,  entered  on  a  verdict  returned  under  instructions  allowing  only 
a  recovery  for  the  value  of  the  lease  for  the  term  above  the  rent  to  be 
paid,  was  for  a  liability  for  "willful  and  malicious  Injury"  to  property 
rights  within  Banltruptcy  Act  July  1,  1898,  c.  541.  |  17,  30  Stat  550  (U. 
S.  Comp.  St  1901,  p.  3428),  providing  that  a  discharge  in  bankruptcy  does 
not  release  the  bankrupt  from  judgments  for  willful  and  malicious  in- 
juries to  the  property  of  another,  though  there  was  no  evidence  of  ex- 
press malice,  and  though  express  malice  could  not  be  implied  from  tiie 
forcible  detainer,  since  there  was  a  disregard  of  the  duty  which  the  land- 
lord owed  to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  787,  818; 
Dec,  Dig.  §  424.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7468-7481, 
7835,  783e.] 

In  the  matter  of  John  C.  Munro,  a  bankrupt  On  application  for 
an  order  staying  Kittie  Fults  from  the  further  prosecution  of  proceed- 
ings supplementary  to  execution,  based  on  a  judgment  recovered  by 

*For  other  cssei  see  same  topic  it  fi  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 


Digitized  by 


Google  i 


IK   KB  MUNRO  451 

her  against  the  bankrupt  prior  to  his  bankruptcy,  and  enjoining  her 
from  further  prosecuting  a  replevin  action  in  the  state  court    Denied. 

Thomas  Wkwds,  of  Syracuse,  N.  Y.,  for  the  bankrupt 
Harry  H.  Stone  and  Benj.  Stolz,  both  of  Syracuse,  N.  Y.,  for  Kit- 
tie  Fults. 

RAY,  District  Judge.  This  matter  was  before  me  at  the  April  term, 
and  I  held  that  the  judgment  for  damages  against  Munro  in  an  action 
for  the  forcible  detention  of  real  estate  is  not  dischargeable  in  bank- 
'  ruptcy.    See  Matter  of  John  C.  Munro  (D.  C.)  195  Fed.  817. 

The  action  for  the  forcible  detainer  in  question  was  twice  tried,  and 
the  second  trial  resulted  in  the  present  judgment  against  the  bank- 
rupt on  and  imder  which  the  supplementary  proceedings  are  being 
prosecuted.  On  the  first  trial  the  plaintiff  was  not  permitted  to  re- 
cover; the  theory  being  that,  as  there  was  no  forcible  entry,  there 
could  be  no  recovery  for  the  forcible  detainer.  The  Court  of  Appeals 
reversed.  On  the  first  hearing  the  record  of  the  second  trial  was  not 
before  me,  and  from  the  record  of  the  first  trial  I  assumed  that  on  the 
second  recovery  was  allowed  for  the  injury  to  both  person  and  prop- 
erty as  well  as  dieprivation  of  the  use  of  the  farm.  The  court  on  the 
second  trial  said : 

"I  will  hold  that  the  rule  of  damages  Is  the  value  ol  the  unexpired  term 
of  the  lease." 

And. to  the  jury  the  learned  judge  said: 

"Now  the  question  will  be,  If  you  find  for  the  plaintiff,  what  was  the  value 
of  the  unexpired  term  of  that  lease  (lease  of  the  farm)  less  what  she  had  to 
pay  under  the  lease  to  Mr.  Monro,  if  this  lease  had  been  fully  carried  out.'* 

This  was  reiterated  in  the  charge  in  a  different  form.  The  plaintiff 
was  allowed  to  recover  simply  the  value  of  the  lease  for  the  term 
over  and  above  the  rent  to  be  paid ;  nothing  for  damages  to  her  per- 
son or  household  goods  forcibly  removed  from  the  premises  and  stack- 
ed in  the  public  highway.  The  question  whether  the  plaintiff  was 
forcibly  detained  from  the  premises  or  the  premises  forcibly  dietained 
from  her  by  acts  inspiring  fear,  etc.,  was  submitted  to  the  jury  as  fol- 
lows: 

"And  the  question  that  we  are  trying  here  is  purely  and  simply  what  dam- 
ages, if  any,  did  Mrs.  Fults  sustain  by  reason  of  being  kept  out  of  possession 
of  that  farm,  if  you  find  that  the  detention  was  forcible  as  against  her.  There 
Is  a  sharp  conflict  in  the  evidence  upon  this  subject  between- these  parties. 
Mrs.  Fults  says  that  after  she  returned  from  the  city  she  was  forbidden 
to  go  onto  the  premises;  that  she  was  not  permitted  to  go  on  to  get  some 
puppies  that  she  had  there ;  that  her  household  furniture,  farm  implements, 
horses,  and  everything  she  owned  was  transferred  from  the  farm  to  the  op- 
posite side  of  the  road ;  that  she  stayed  there  all  night,  with  her  husband ; 
that  during  that  night  a  Mr.  Locl^wood,  who  had  been  engaged  by  Mr.  Munro, 
as  it  is  claimed  by  the  plaintifl!,  to  keep  her  out  of  possession  of  the  premis- 
es, patrolled  the  premises  and  the  street  near  to  her,  remaining  there  all 
night,  and  firing  off  a  gun  occasionally — three  times  I  believe  she  stated,  twice 
along  about  8  or  9  o'clock,  and  once  toward  midnight,  wishing  you  to  infer 
from  that  evidence  that  Lockwood  was  there  with  his  gun  to  keep  her  off 
from  the  premises  and  to  retain  the  premises  in  the  possession  of  Mr.  Munro 
—and  that  by  reason  of  the  fear  that  she  had  that  night  she  did  not  under- 
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takie  to  return  to  or  enter  upon  the  premises.  Mrs.  Fults  Is  corroborated 
In  this  respect  by  her  son,  who  testified  that  be  heard  the  gun  go  off  In  the 
nighttime,  I  think  he  said  twice;  and  I  believe  that  Mr.  Hill,  her  father, 
testified  to  hearing  a  gun  fired  In  the  nighttime^  No\v;  if  you  find  that  she 
was  kept  out  of  possession  of  the  property,  she  having  been  wrongfully  put 
off — ^that  Is,  she,  being  the  owner  of  the  lease — could  not  be  removed  by  the 
officer  because  the  proceedings  were  brought  against  her  husband;  if  she 
was  kept  out  of  possession  of  the  premises  to  which  the  law  says  she  was 
justly  entitled,  during  that  night,  by  threats  or  by  fear  brought  about  or 
Instigated  by  Mr.  Munro  or  anybody  under  him,  then  you  would  find  or 
might  find  upon  the  evidence  that  there  was  a  wrongful  detention  of  this 
property,  a  forcible  detainer  of  the  property.  If,  on  the  other  liand,  you 
should  find  that  there  was  no  forcible  detainer,  that  Mr.  Munro  had  gotten 
Into  possession  of  the  property,  and  Mrs.  Fults  quietly  gave  it  up  or  surrend- 
ered it  after  she  had  found  herself  out,  you  could  not  find  that  there  was 
a  forcible  detainer  of  it. 

"The  defendant  says  that  there  was  no  force  exercised  on  that  occasion, 
that  nothing  was  done  by  him  to  Intimidate  Mrs.  B\ilts,  that  it  is  true  that 
he  employed  Mr.  Lockwood  to  stay  there  to  watch  the  property  that  night, 
and  that  was  all,  he  claims,  that  he  did,  and  that  he  knew  nothing  of  any 
threats  or  any  force  being  exercised,  or  any  intimidation  as  against  Mrs. 
Fults.  Mr.  Lockwood,  who  was  there,  tells  us  that  he  did  stay  up  all  night, 
that  he  was  on  the  premises,  that  the  only  Implement  or  weapon  that  he  had 
on  that  occasion  was  a  piece  of  a  thill  that  he  carried  in  his  hand.  He  did 
not  say  as  a  walking  stick,  but  you  saw  the  old  man,  and  you  may  say  whether 
he  was  carrying  it  as  a  walking  stick,  as  a  protection  to  himself.  He  says 
he  did  not  have  any  gun  there,  rifle,  shotgun,  or  firearm  of  any  kind,  and  <fld 
not  fire  any  that  night  Other  witnesses  were  called  who  were  in  that  local- 
ity, who  testify  that  they  did  not  hear  any  gun  fired  that  night  You  will 
remember  what  the  witnesses  said  with  respect  to  that  If  you  find  that 
there  was  not  any  force  used  by  Mr.  Munro  or  those  under  him,  that  Mrs. 
Fults  was  not  intimidated,  did  not  suffer  any  fear  of  bodily  injury  to  herself 
or  to  her  family — ^that  is,  if  she  was  not  afraid  to  go  back  into  the  house  or 
onto  the  premises  on  that  occasion — you  could  not  find  that  there  was  any 
forcible  detention  of  the  property  that  night 

"If  you  find  for  the  plaintiff  on  this  subject,  that  there  was  a  forcible  de- 
tainer of  that  property,  then  you  will  come  to  the  question  of  how  much  dam- 
ages she  sustained  by  reason  of  that  detainer,  by  reason  of  being  kept  out 
of  possession  of  the  property." 

The  jury  found  for  the  plaintiff  on  this  question  and  fixed  the  value 
of  the  unexpired  term  of  the  lease  as  the  damages  under  the  ruling 
of  the  court,  and  these  damages  were  trebled  under  the  statute. 
In  short  the  plaintiff  was  by  force  and  threats  and  fear  inspired 
thereby  kept  out  of  the  possession  of  the  home  and  farm  to  the  pos- 
session of  which  she  ^;^as  entitled.  There  was  in  fact  injury  to  her 
person  and  property,  for  she  with  her  stock  and  other  property  was 
put  andl  kept  in  the  public  highway  and  deprived  of  shelter,  but  she 
was  not  allowed  to  recover  damages  therefor.  She  was  injured  in  her 
property,  for  she  had  a  property  right  in  the  farm  for  the  term  of 
which  she  was  deprived  by  these  acts. 

Section  17  of  the  bankruptcy  act  provides  that: 

"A  discharge  in  bankruptcy  shall  release  a  bankrupt  from  all  of  his  prov- 
able debts  (and  this  was  a  provable  debt  being  in  a  judgment)  except  such  as 
♦  •  ♦  are  liahilitiea  for  ♦  ♦  •  willful  and  malicious  Injuries  to  the 
person  or  property  of  another,*'  etc. 

The  judgment  in  question  is  not  a  liability  for  any  injury  to  the 
person  of  the  plaintiff,  as  she  was  not  permitted  to  have  damages 
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therefor.  The  judgment  is  not  a  liability  for  any  actual  physical  dam- 
age to  property,  as  the  plaintiff  was  not  allowed  to  recover  therefor. 
The  premises  and  growing  crops  were  not  injured.  The  right  of  the 
plaintiff  to  be  in  and  on  the  premises  was  taken  from  her,  however, 
and  she  was  thus  injured  in  her  property  by  being  forcibly  kept  out 
of  its  use  and  possession  and  enjo3mient.  Is  this  a  liability  for  a 
"willful  and  maUcious  injury"  to  the  property  of  the  plaintiff  ?  Is  the 
nature  and  quality  of  this  liability  determined  by  the  nature  of  the 
action  or  by  the  nature  of  the  damages  allowed  and  recovered?  And 
if  the  latter,  is  the  value  of  an  unexpired  term  under  a  lease  of  real 
estate  of  which  a  plaintiff  was  deprived  by  the  forcible  and  wrongful 
detention  of  such  real  estate  (sudi  detention  being  effected  by  force, 
threats,  and  fear  inspired  thereby)  a  liability  for  a  willful  and  mali- 
cious injury  to  property?  In  Tinker  v.  Colwell,  193  U.  S.  473,  24  Sup. 
Ct.  505,  48  L.  Ed.  754,  the  husband  recovered  damages  for  the  injury 
sustained  by  him  by  reason  of  criminal  conversation  had  by  defend- 
ant with  his  wife  to  which  the  wife  consented.  There  was  no  physical 
injury  to  the  wife,  and  the  husband  was  not  actually  deprived  of  her 
society  or  services.  The  court  laid  stress  on  the  fact  that  the  defend- 
ant's act  constituted  an  assault  on  the  wife.    The  court  said: 

"We  are  of  opinion  that  It  was  not  released.  We  think  the  authorities 
show  the  husband  has  certain  personal  and  exclusive  rights  with  regarj^  to 
the  person  of  his  wife  which  are  interfered  with  and  invaded  by  criminal 
conversation  with  her ;  that  such  an  act  on  the  part  of  another  man  consti- 
tutes an  assault  even  when,  as  is  almost  universally  the  case  as  proved,  the 
wife  in  fact  consents  to  the  act,  because  the  wife  is  in  law  incapable  of  giv- 
ing any  consent  to  affect  the  husband's  rights  as  against  the  wrongdoer; 
and.  that  an  assault  of  this  nature  may  properly  be  described  as  an  Injury  to 
the  personal  rights  and  property  of  the  husband,  which  is  both  malicious  and 
willful.  A  Judgment  upon  such  a  cause  of  action  is  not  released  by  the  de- 
fendant's discharge  in  bankruptcy." 

Here  there  was  an  injury  to  the  personal  rights  and  property  of 
Mrs.  Fults.  The  acts  done  were  unlawful  and  willful  because  done 
without  authority  of  law  and  intentionally,  voluntarily,  andl  knowing- 
ly. There  was  no  evidence  of  express  malice  in  the  case,  and  ex- 
press malice  cannot  be  implied  from  forcible  detainer.  But  the  exis- 
tence of  express  or  special  malice  was  not  necessary.  Tinker  v.  Col- 
well, supra.  .  There  was  a  disregard  of  the  duty  which  the  defendant 
Munro  owed  to  the  plaintiff,  and  the  forcible  acts  and  fear  inspired 
thereby  worked  her  an  injury  in  her  property  rights,  and  the  damages 
recovered  are  the  measure  of  the  value  of  that  right  of  which  she 
was  deprived!  and  the  legal  compensation  for  that  injury.  Legal  malice 
is  made  out,  implied,  when  a  wrongful  act  is  done  intentionally  and 
without  just  cause  or  excuse.     See  cases  cited  in  former  opinion. 

In  this  case  it  is  not  at  all  probable  that  Munro  had  any  conscious 
intent  to  violate  the  law  or  to  do  Mrs.  Fults  harm  in  her  property 
rights.  The  written  lease  was  between  the  husband  and  Munro,  but 
she  was  the  assignee  thereof,  and  Munro  had  recognized  her  as  the 
actual  tenant.  He  was  put  in  possession  peaceably  by  the  officer  with 
process  of  dispossession  issued  against  the  husband.  He  retained 
possession  against  the  wife,  the  tenant  entitled  to  possession,  wrong- 
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fully  and  unlawfully  and  by  means  of  force  and  threats  inspiring  fear. 
He  was  bound  to  know  the  law,  and  his  ignorance  was  no  defense  to 
the  wrong  done.  Munro's  possession,  although  gained  peaceably,  was 
wrongful.  He  maintained  such  wrongful  possession  by  force  at  his 
peril.  In  Tinker  v.  Colwell  the  defendant  knowingly  and  consciously 
did  the  act  and  thereby  invaded  the  property  rights  of  the  plaintiflf. 
His  acts  were  willfully  and  knowingly  done.  He  was  bound  to  know 
that  he  was  doing  the  husbandl  a  legal  actionable  wrong  whether  in 
fact  he  actually  knew  it  or  not.  True,  in  that  case  the  act  done  was 
immoral,  but  the  decision  of  the  Supreme  Court  does  not  rest  on  the 
immorality  of  the  act.  The  decision  in  Tinker  v.  Colwell  seems  to 
rest  on  the  fundamental  proposition  that  an  assault  was  committed 
on.  the  wife  in  whose  person  the  husband  had  a  property  right,  and 
that  by  such  assault  his  property  rights  were  invaded  and  interfered 
with.  Here  Mrs.  Fults  had  property  rights  in  the  farm,  but  no  in- 
jury was  done  to  that,  or  the  crops  thereon  which  belonged  to  Mrs. 
Fults.  But  her  person  was  interfered  with  and  by  force  and  threat<i 
deprived  of  the  shelter  of  the  house  and  the  enjoyment  of  the  grow- 
ing crops.  The  rule  of  damages  adopted  was  the  value  of  such  use 
and  occupation  and  enjoyment.  In  this  case  there  was  a  rule  for 
measuring  the  damage  with  some  certainty.  In  Tinker  v.  Colwell,  it 
wa^  not  the  damage  done  to  the  person  of  the  wife  that  furnished  a 
basis  for  damages,  but  the  interference  with  the  exclusive  rights  of 
the  plaintiff  in  the  person  of  his  wife  which  were  interfered  with. 
From  the  nature  and  quality  of  the  acts  done  by  Munro  the  law  im- 
plies malice.  From  their  doing,  Mrs.  Fults  was  deprived  of  the  shelter, 
use,  and  enjoyment  of  the  house  and  the  use  and  enjoyment  of  the 
crops  and  pasturage  and  the  value  thereof  is  her  damage.  The  lia- 
bility is  therefore  for  a  "willful  and  malicious  (malice  implied)  in- 
jury" to  the  property  rights  of  Mrs.  Fults,  but  not  actual  injury  to 
the  specific  property  to  tiie  use  and  enjoyment  of  which  she  was  en- 
titled and  of  which  she  was  deprived. 

In  this  case  Munro  unlawfully  retained  possession  of  and  appropri- 
ated to  his  own  use  by  means  of  force,  threats,  and  the  fear  inspired 
thereby,  the  property  of  Mrs.  Fults.  In  the  Tinker  Case  the  defend- 
ant took  possession  of  and  appropriated  to  his  own  uses  and  purposes 
the  person  of  the  plaintiff's  wife  in  which  he  had  certain  .personal  and 
exclusive  rights.  I  am  compelled  therefore  to  adhere  to  my  former 
decision  and  hold  that  this  judgment  is  not  dischargeable  in  bank- 
ruptcy. 

Ordered  accordingly. 
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In  re  MANISTE0  WATCH  CO. 

(District  Court,  W.  D.  Michigan,  S.  D.    July  16, 1912.) 

L  Municipal  Corporations  ({  894*)  —  Recovxrt  of  Monet  Wronofullt 
Paid. 

Where  money  of  a  municipality  has  been  paid  out  on  a  contract  for 
an  indebtedness  which  the  munlcip^dlty  had  no  authority  to  make,  it  may 
be  recovered  back. 

[Ed.  Note—For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  |{ 
1877,  1878,  2188^  Dec  Dig.  |  894.*] 

2.  Municipal  Corporations  (§  894*) — FassvasmD  Claims— Unlawful  Divke- 

siON  OF  Municipal  Funds. 

Where  the  funds  of  a  municipality  have  been  unlawfully  diverted  and 
can  be  traced  into  the  property  of  an  insolvent,  they  may  be  reclaimed  as 
a  trust  fund  by  the  municipality  before  any  distribution  is  made  to 
the  general  creditors  of  the  insolvent 

TEd.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  U 
1877,  1878,  2188;    Dec.  Dig.  |  894.*] 

3.  Municipal  Corporations  (§  948*) — Bonds — Bona  Fide  Purchaser. 

A  purchaser  of  municipal  bonds  must  at  his  peril,  ascertain  that  the 
municipality  had  the  power  to  issue  the  bonds,  and  that  the  authority 
assumed  by  its  officers  issuing  them  had  been  conferred  and  had  not 
been  exceeded,  and,  where  either  the  power  of  the  municipality  or  the 
authority  of  its  officers  to  issue  bonds  is  lacking,  a  holder  of  the  bonds 
is  not  a  bona  fide  holder. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Ceat  Dig.  ff 
1982-1990;  Dec.  Dig.  |  948.*] 

4.  Bankruptcy  (§  345*)  —  Municipal  Corporations — Priorities  —  Bonds — 

Bona  FIde  Purchaser. 

A  city  Issuing  bonds  to  procure,  beautify,  and  ornament  suitable  ground 
for  a  public  park  turned  over  bonds  to  an  industrial  corporation  establish- 
ing a  factory  in  the  city,  and  mortgaging  its  property  to  the  city.  The 
corporation  sold  the  bonds  and  became  a  bankrupt  Held  that  though 
the  city  was  liable  on  the  bonds  In  the  hands  of  innocent  purchasers, 
it  was  not  entitled  to  a  priority  over  the  claims  of  other  creditors  of 
the  corporation,  in  the  absence  of  making  the  bondholders  parties  and 
disclosing  that  they  were  innocent  purchasers. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  531,  532, 
634,  539,  540;  Dec.  Dig.  |  345.*] 

5.  Municipal  Corporations  (§  955*) — ^Bond&— Fraud— Presumptions. 

Where  there  was  fraud  or  illegality  In  the  inception  of  municipal  bonds^ 
a  purchaser,  seeking  to  enforce  payment  has  the  burden  of  showing  that 
he  or  some  one  under  whom  he  claims  was  a  bona  fide  holder  for  value. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  || 
2002-2009 ;   Dec  Dig,  |  955.*] 

0.  Bankruptot  (J  345*)  —  Claims  —  Priority  —  Municipal  Corporations  — 
Bonds. 

Where  a  city  Issued  bonds,  and  a  committee  appointed  to  disburse  the 
funds  to  be  derived  therefrom  turned  over  bonds  to  a  corporation  estab- 
lishing a  factory  In  the  city,  and  mortgaging  its  property  to  the  city, 
and  the  committee  was  financially  responsible,  the  city,  on  the  bankrupt- 
cy of  the  corporation,  could  not  claim  priority  on  the  theory  that  it  was 
in  the  position  of  a  cestui  que  trust  whose  trustees  had  wrongfully  con- 
verted Its  funds. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  |f  531,  532, 
534,  539,  540;  Dec.  Dig.  |  345.*] 

•Wat  otliar  cmos  Me  same  topic  ft  8  mumbbb  In  D«c.  ft  Am.  Digs.  1907  to  d«te^  A  Rep'r  Ind«iM 
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In  the  matter  of  the  Manistee  Watch  Company,  a  bankrupt,  on 
petition  of  trustee  for  leave  to  sell  property  free  of  the  lien  of  a  mort- 
gage to  the  City  of  Manistee,  and  a  cross-petition  of  the  city  to  have 
its  claim  giyen  priority  over  claims  of  other  creditors.  Petition 
granted,  and  cross-petition  denied. 

Norris  &  McPherson,  of  Grand  Rapids,  Mich.,  for  City  of  Man- 
istee. 
Cleland  &  Heald,  of  Grand  Rapids,  Mich.,  for  trustee. 

SESSIONS,  District  Judge.  In  March,  1905,  the  common  council 
of  the  city  of  Manistee,  claiming  to  act  under  the  city  charter,  adopted 
a  resolution  to  submit  to  the  qualified  voters  of  the  city  a  proposition 
to  bond  the  city  for  $50,000  **for  the  purpose  of  procuring,  beautify- 
ing and  ornamenting  suitable  ground  for  one  or  more  public  parks 
within  the  city,"  An  election  was  held  and  the  bonding  proposition 
received  the  favorable  vote  of  the  electors.  Subsequently,  pursuant 
to  directions  of  the  council,  the  mayor  and  clerk  prepared  and  exe- 
cuted the  bonds  and  advertised  them  for  sale.  No  purchasers  were 
found,  and  the  bonds  were  not  sold. 

At  the  time  of  the  adoption  of  the  first  resolution  and  as  a  part  of 
the  same  proceedings,  the  mayor  was  authorized  to  appoint  a  commit- 
tee of  seven  citizens  of  the  city  of  Manistee  to  handle  and  disburse 
the  fund  to  be  derived  from  the  issue  and  sale  of  the  bonds.  This 
committee  was  appointed  by  the  mayor  before  the  election.  Three 
years  later,  and  in  May,  1908,  this  committee  reported  to  the  council 
that  a  contract  had  been  negotiated  with  W.  R.  Rath  and  Jos.  M. 
Bachner  for  the  establishment  of  a  watch  factory  in  the  city  and  rec- 
ommended its  approval,  and  execution  by  the  proper  city  officers.  By 
the  terms  of  the  contract  so  presented  Messrs.  Rath  and  Bachner 
agreed  to"  construct,  operate,  and  maintain  in  the  city  of  Manistee  a 
watch  factory  of  specified  dimensions  and  equipment,  and  to  employ 
therein  an  average  of  250  persons  for  a  period  of  5  years.  They  also 
agreed  to  give  to  the  city  a  mortgage  upon  the  factory  plant  and 
premises  to  secure  the  performance  of  the  contract  on  their  part. 
The  city  on  its  part  agreed  to  turn  over  to  them  park  bonds  of  the 
par  value  of  $25,000  the  issuance  of  which  had  been  authorized  by  the 
voters  for  park  purposes. 

Pursuant  to  a  resolution  of  the  council,  the  contract  was  executed 
by  the  mayor  and  clerk  of  the  city.  Messrs.  Rath  and  Bachner  in- 
corporated the  Manistee  Watch  Company  with  themselves  as  its 
I)rincipal  officers,  and  assigned  their  interest  in  the  contract  to  the 
company.  The  factory  was  constructed,  the  bonds  turned  over  to 
the  company,  and  by  its  officers  negotiated  and  sold,  and  the  mortgage 
given  to  secure  the  further  performance  of  the  contract.  The  seven 
members  of  the  committee  who  procured  the  deal  to  be  made  and  the 
persons  by  and  through  whom  the  bonds  were  sold  are  all  solvent 
and  amply  responsible  financially.  The  Watch  Company  is  bankrupt, 
owes  debts  amounting  to  about  $50,000  aside  from  the  claim  of  the 
city  of  Manistee,  and  has  little  or  no  property  except  its  factory  plant 
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and  premises.  If  the  claim  of  the  city  is  valid  and  entitled  to  priority, 
the  general  creditors  will  receive  nothing. 

Disregarding  any  and  all  imperfections  and  irregularities  in  the 
pleadings  and  in  the  method  of  bringing  this  matter  before  the  court 
and  coming  directly  to  the  merits  of  the  case,  the  important  question 
presented  relates  to  the  right  of  the  city  of  Manistee  to  a  lien  upon 
the  factory  and  premises  of  the  bankrupt,  or  the  proceeds  of  the  sale 
thereof,  which  shall  have  priority  over  the  claims  of  general  cred- 
itors. It  is  conceded  that  the  contract  between  Messrs.  Rath  and 
Bachner  and  the  city  of  Manistee  and  the  mortgage  given  t)y  the 
bankrupt  to  the  city  are  invalid,  and  therefore  do  not  constitute  a  lien 
upon  the  factory  property  of  the  bankrupt.  It  follows  that  the  trus- 
tee in  bankruptcy  is  entitled  to  have  the  property  sold  free  of  such 
lien.  However,  the  city  of  Manistee  claims  that  it  is  entitled  to  a 
prior  lien  upon  the  property  for  $25,000,  not  by  virtue  of  the  contract 
or  mortgage,  but  because  its  funds  to  that  amount  have  been  wrong- 
fully diverted  by  its  officers  and  the  officers  of  the  Watch  Company 
and  have  been  used  in  the  construction  of  the  factory  and  can  be 
traced  directly  into  that  property. 

[1^  2]  In  other  words,  the  city  invokes  the  aid  of  the  familiar  rules 
(1)  that,  when  the  money  of  a  municipality  has  been  paid  out  on  a 
contract  or  for  an  indebtedness  which  the  municipality  had  no  au- 
thority to  make  or  incur,  it  may  be  recovered  (City  of  Chaska  v. 
Hedman,  53  Minn.  525,  55  N.  W,  737;  City  of  Geneseo  v.  Geneseo 
Natural  Gas,  etc.,  Co.,  55  Kan.  358,  40  Pac.  655;  Peoi)le  v.  Fields, 
58  N.  Y.  491) ;  and  (2)  that,  where  public  funds  have  been  unlaw- 
fully diverted  and  can  be  traced  into  the  property  of  an  insolvent 
estate,  they  may  be  reclaimed  as  a  trust  fund  by  the  municipality, 
which  is  their  rightful  owner,  before  any  distribution  is  made  to  the 
general  creditors  of  the  insolvent  (Village  of  Reed  City  v.  Reed  City 
Veneer  &  Panel  Works,  165  Mich.  599,  131  N.  W.  385;  Smith  v. 
Township  of  Au  Gres,  150  Fed.  257,  80  C.  C.  A.  145,  9  L.  R.  A. 
fN.  S.]  876;  Board  of  Commissioners  v.  Strawn,  157  Fed.  49,  84 
C.  C.  A.  553,  IS  L.  R.  A.  [N.  S.]  1100).  But  to  bring  itself  within 
the  rules  above  stated  the  city  must  show  that  its  funds  have  been 
unlawfully  diverted.  No  moneys  have  been  taken  from  its  treasury 
unless  it  can  be  said  that  the  unlawful  issue  of  its  bonds,  or  obliga- 
tions to  pay,  is  the  equivalent  of  the  unlawful  use  and  diversion  of 
its  funds.  The  city  has  not  paid  the  bonds,  and  has  not  been  in- 
jured financially,  unless  it  is  legally  liable  upon  them.  The  funds  of 
the  city  have  not  been*  diverted  unless  it  can  be  compelled  to  pay 
the  bonds  to  the  holders  thereof.  Certainly  no  one  who  was  a  party 
to,  or  ^  participant  in,  or  who  had  knowledge  of,  the  illegal  transac- 
tion by  and  through  which  the  bonds  were  turned  over  to  the  Watch 
Company  as  a  bonus,  can  successfully  make  any  claim  against  the 
city.  In  other  words,  no  one  except  possibly  a  bona  fide  holder  of 
the  bonds  for  value  can  recover  upon  them.  Upon  the  present  mea- 
ger record,  the  liability  of  the  city  upon  these  bonds,  even  to  an  in- 
nocent purchaser  for  value,  may  well  be  doubted.  The  resolution  of 
the  city  coimcil  submitting  the  bonding  proposition  to  a  vote  of  the 
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freeholders  and  electors  spediied  the  nomiaal  purpose  of  the  bond 
issue  in  a  very  general,  uncertain,  and  indistinct  manner,  while  the 
records  of  the  council  proceedings  in  the  same  connection  show  very 
clearly  and  distinctly  the  real  and  illegal  purpose  of  such  issue. 

[3]  A  purchaser  of  municipal  bonds  must,  at  his  peril,  ascertain 
not  only  that  the  municipality  had  the  power  to  issue  such  bonds, 
but  also  that  the  authority  assun^ed  by  the  officers  or  agents  execut- 
ing or  issuing  them  had  been  conferred  and  has  not  been  exceeded. 
If  either  the  power  of  the  municipality  or  the  authority  of  its  officers 
to  issue  bonds  is  lacking,  there  can  be  no.  such  thing  as  a  bona  fide 
holding  thereof.    28  Cyc.  1609,  1620,  1621,  and  1622. 

[4]  Passing  these  questions,  however,  and  assuming  that  the  city 
of  Manistee  is  liable  upon  these  bonds  in  the  hands  of  innocent  pur- 
chasers, insuperable  difficulties  and  obstacles  still  exist  to  a  recovery 
in  this  proceeding.  The  bondholders  have  not  been  made  parties  and 
the  character  of  their  holdings  cannot  be  determined  in  such  manner 
as  to  be  binding  upon  them,  and,  even  if  the  city  could  represent 
them,  there  is  nothing  in  the  proofs  to  indicate  that  any  bond  is  at  the 
present  time  or  ever  has  been  in  the  hands  of  an  innocent  purchaser. 
Both  the  testimony  and  the  legal  presumptions  are  to  the  contrary. 

[5]  Where  it  is  shown  that  there  was  fraud  or  illegality  in  the  in- 
ception of  municipal  bonds,  the  burden  is  thrown  upon  the  purchaser 
who  seeks  to  enforce  payment  to  show  that  he  or  some  one  under* 
whom  he  claims  was  a  bona  fide  holder  for  value.  Lytle  v.  Town 
of  Lansing,  147  U.  S.  59,  13  Sup.  Ct.  254,  37  L.  Ed.  78;  Schmid  v. 
Village  of  Frankfort,  141  Mich.  291,  104  N.  W.  668;  John  Hancock 
Mut.  Life  Ins.  Co.  v.  City  of  Huron  (C.  C.)  80  Fed.  652;  Tracey  v. 
Town  of  Phelps  (C.  C.)  22  Fed.  634. 

[6]  The  final  contention  of  the  city  of  Manistee  is  that  it  is  in 
the  position  of  a  cestui  que  trust  whose  trustees  have  wrongfully 
converted  and  invested  its  funds,  and  therefore  that  it  has  an  elec- 
tion of  remedies,  either  to  recover  its  funds  from  the  trustees  or 
to  take  the  property  in  which  such  funds  have  been  invested.  The 
fallacy  of  this  contention  is  apparent.  Neither  the.  city  nor  its  of- 
ficers had  any  right  or  power  directly  to  invest  the  city  funds  in 
an  industrial  factory,  nor  to  issue  bonds  of  the  city  and  donate  >them 
as  a  bonus  to  the  promoters  of  such  a  factory.  What  it  could  not 
originally  do  directly  it  cannot  now  do  by  indirection  or  by  ratifica- 
tion. To  permit  the  city  to  appropriate  to  itself  sufistantially  all  of 
the  property  of  the  bankrupt  estate  for  the  purpose  of  saving  its 
officers  and  trustees  from  the  consequences  of  their  wrongdoing,  and 
thus  to  deprive  those  who  have  innocently  extended  credit  to  the 
bankrupt  of  all  chance  to  recover  their  legitimate  claims,  wpuld  be 
grossly  unjust.  All  of  the  persons  by  and  through  whom  the  illegal 
issue  of  these  bonds  was  accomplished  are  amply  responsible,  and 
are  legally  liable  to  the  city  for  any  injury  which  it  has  suffered  be- 
cause of  their  unlawful  acts.  No  necessity  exists  for  a  resort  to  any 
unusual  and  extraordinary  measures  for  the  protection  of  the  public 
interests,  and  the  court  will  not  lend  its  aid  to  any  plan  or  scheme, 
however  specious  and  plausible  it  may  appear,  by  which  innocent 
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creditors  of  a  biankrupt  estate  will  be  deprived  of  their  moneys  for 
the  benefit  of  wrongdoers. 

The  petition  of  the  trustee  in  bankruptcy  will  be  granted,  and  the 
cross-petition  of  the  city  of  Manistee  will  be  denied. 


In  re  BRITANNIA  MINING  00. 

In  re  NICKEY. 

(District  Court,  W.  D.  Wisconsin,    July  17, 1912.) 

1.  MOBTQAGBS  (|  137*) — ^POBECLOSXTBS— TiTUB— TllCE  FOB  RBDBVFnOH. 

Under  the  law  of  Montana,  the  legal  title  to  mortgaged  real  property 
remains  in  the  mortgagor  after  foreclosure  during  the  statutory  period 
of  redemption. 

[Ed.  Note.^For  other  cases,  see  Mortgages,  Cent  Dig.  {{  270-276;  Dec. 
Dig.  §  137.*] 

2.  Bankruptcy  (§  293*) — Coubts— Jubisdiotion. 

The  Jurisdiction  of  the  various  courts  of  bankruptcy  is  limited  to  the 
boundaries  of  the  district,  a  court  in  another  district  haying  no  power  to 
collect  a  debt  or  seize  any  property  beyond  those  limits,  though  the  ti- 
tle is  in  the  trustee,  and  in  order  to  obtain  any  custody  thereof,  if  cus- 
tody is  refused,  the  trustee  must  invoke  the  ancillary  action  of  a  local 
court,  federal  or  state,  having  within  itself  no  power  to  execute  the  law 
outside  its  own  district 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  411,  417; 
Dec.  Dig.  §  2d3,* 

Jurisdiction  of  federal  courts  in  suits  relating  to  bankruptcy.  See 
note  to  B^Uey  v.  Mosher,  11  C.  C.  A.  313.1 

3.  Bankbuptct  ({  262*) — Sale  or  AssetiS — Equity  of  Redemption — ^Plagb — 

Statutes. 

Act  March  3,  1893,  c.  225,  27  Stat.  761  (U.  S.  Comp.  St  1901,  p.  710), 
requiring  Judicial  sales  of  land  to  be  made  on  the  property  itself  or  at  the 
courthouse  in  the  county  where  it  lies  on  not  less  than  four  weeks* 
notice,  was  applicable  to  sales  in  bankruptcy  proceedings;  and  hence, 
where  a  bankrupt  Wisconsin  corporation  owned  an  equity  of  redemption 
in  a  mine  in  Montana,  a  sale  of  such  equity  in  Wisconsin  without  com- 
plying with  such  act  was  void. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  f§  363--365; 
Dec.  Dig.  {  262.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  the 
Britannia  Mining  Company.  The  referee  denied  the  petition  of  G. 
R.  Nickey,  a  creditor,  to  set  aside  a  sale  of  certain  of  the  bankrupt's 
real  estate  in  Montana  subject  to  a  mortgage,  and  he  filed  a  petition 
for  review.    Reversed. 

Bloodgood,  Kemper  &  Bloodgood,  of  Milwaukee,  Wis.,  for  peti- 
tioner. 

Nohl  &  Nohl,  of  Milwaukee,  Wis.,  for  trustee. 

SANBORN,  District  Judge.  The  bankrupt  is  a  Wisconsin  cor- 
poration. All  of  its  real  estate  consisted  of  a  mine  and  equipment 
in  Montana.    The  bankruptcy  petition  was  filed  February  24,  1912, 

•For  oUier  caMt  see  same  topic  a  8  nxtmbsb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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and  adjudication  followed  promptly,  based  upon  the  admission  of 
the  bankrupt  of  its  inability  to  pay  its  debts.  At  the  time  of  the  ad- 
judication the  mine  had  been  sold  on  foreclosure  sale  in  a  suit  begun 
in  Montana,  and  the  petitioner,  G.  R.  Nickey,  was  the  purchaser  at 
the  sale  for  $3,000.  The  right  of  redemption  was  inventoried  by  the 
bankrupt,  and  appraised  at  $1 ;  all  other  property  being  appraised  at 
$97. 

It  appears,  further,  that  on  March  8,  1912,  the  trustee  petitioned 
for  leave  to  sell  all  the  assets,  including  the  right  of  redemption  from 
the  foreclosure  sale;  an  offer  of  $100  having  been  made.  The  ordi- 
nary notice  by  mail  was  given  to  creditors  of  a  hearing  on  the  peti- 
tion to  sell  for  March  22,  1912.  On  that  day  the  matter  was  heard, 
and  other  bids  made,  and  a  sale  of  alLthe  assets  was  made  for  $900 
to  Walter  Buschmann.  On  April  5,  1912,  G.  R.  Nickey  petitioned 
the  referee  to  set  aside  the  sale,  on  the  alleged  ground  that  the  right 
of  redemption  in  the  mining  property  was  real  estate  situatecl  in  an- 
other state,  and  therefore  the  bankruptcy  court  had  no  jurisdiction 
to  sell  it,  and  that  the  right  of  redemption  was  worth  more  than  the 
amount  of  the  sale.  No  objection  was  made  on  the  ground  that  Act 
Cong.  1893,  c.  225,  27  Stat.  751  (3  Fed.  Stat.  Ann.  54,  U.  S.  Comp. 
Stat.  1901,  p.  710),  requiring  judicial  sales  of  land  to  be  made  upon 
the  property  itself,  or  at  the  courthouse  of  the  county  where  it  lies, 
and  upon  not  less  than  four  weeks  notice,  was  not  complied  with. 
Demurrers  being  filed  to  the  petition,  they  were  sustained  by  the  ref- 
eree. A  petition  for  review  of  the  order  sustaining  the  demurrers 
was  thereupon  filed  by  Mr.  Nickey,  and  in  that  petition  the  act  of 
1893  is  for  the  first  time  expressly  referred  to. 

[1]  The  law  of  Montana  with  respect  to  mortgages  was  adopted 
from  California.  Before  adoption,  the  California  law  had  been  so 
construed  by  the  Supreme  Court  of  California  as  to  make  the  interest 
of  the  mortgagor  after  sale  on  foreclosure,  and  up  to  the  time  of  sher- 
iff's deed,  real  property.  In  Simpson  v.  Castle,  52  Cal.  644,  it  was 
held  that  the  mortgagor  after  foreclosure  sale  remains  vested  with 
the  legal  title  during  the  period  of  statutory  redemption.  Under  the 
familiar  rule,  this  construction  was  adopted  with  the  passage  of  the 
Montana  statute,  so  that  the  law  of  the  two  states  is  now  identical. 

The  right  of  redemption  being  real  property,  the  next  question  is 
whether  the  act  of  1893,  requiring  sales  under  federal  court  orders 
to  be  made  in  a  certain  manner,  applies  to  bankruptcy  sales.  General 
provisions  are  found  in  the  Bankruptcy  Law  (Act  July  1,  1898,  c.  541, 
30  Stat.  565  [U.  S.  Comp.  St.  1901,  p.  3451]),  relating  to  the  sale  of 
real  estate.    Section  70b  reads: 

"Real  and  personal  property  shall,  when  practicable,  be  sold  subject  to  the 
approval  of  the  court.  It  shall  not  be  sold  otherwise  than  with  the  approval 
of  the  court  for  less  than  seventy-tive  percentum  of  its  appraised  value.'' 

This  has  no  relation  to  notice,  or  place  of  sale,  nor  is  there  any 
other  clause  in  the  act  which  in  any  way  expressly  regulates  the  prac- 
tice to  be  followed  on  sales  of  real  property.  Whether  the  act  of  1893 
applies  to  bankrupt  sales  is  left  \#holly  to  construction. 

That  such  sales  are  made  under  the  orders  of  the  bankruptcy  court, 
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and  only  by  its  authority,  seems  quite  clear.  The  sale  in  question 
was  so  made.  The  act  of  1893  therefore  applies  unless  the  general 
purpose  and  intent  of  the  later  act  exclude  it,  bearing  also  in  mind 
the  reason  for  the  adoption  of  the  earlier  one.  Considering  alone  the 
language  of  the  two  statutes,  little  difficulty  arises.  The  act  of  1893 
provides  that  "all  sales  of  real  estate  or  any  interest  in  land  sold  un- 
der any  order  or  decree  of  any  United  States  Court"  shall  be  made 
in  a  certain  manner,  and  be  in  the  county  where  the  land  is  situated. 
This  sale  was  made  under  such  an  order.  The  later  statute  govern- 
ing bankruptcy  makes  no  provision  whatever  on  the  subject.  From 
^:he  words  alone,  therefore,  there  is  no  difficulty  in  concluding  that 
*;he  earlier  statute  must  apply.  But,  when  the  purpose  of  the  bank- 
rupt act  is  considered,  a  doubt  arises.  As  said  in  Re  Edes  (D.  C.) 
135  Fed.  595,  the  evident  intention  of  Congress  in  passing  the  bank- 
rupt law  was  to  provide  ample  and  complete  method  of  administer- 
mg  and  disposing  of  the  assets  of  bankrupts,  and  to  place  the  details 
of  the  administration  of  the  estate  within  the  jurisdiction  of  the  court. 
And  it  was  held  in  that  case  that  the  court  of  bankruptcy,  under  the 
broad  powers  given  by  the  bankrupt  law,  may  order  a  private  sale  of 
either  real  or  personal  property  situated  in  the  district.  It  is  no  doubt 
true  that  the  bankrupt  law  creates  a  complete  and  comprehensive 
system  for  the  speedy  collection  and  disposition  of  the  estate. 

[2]  Nevertheless,  the  court  is  limited  by  the  boundaries  of  the 
district.  It  has  no  power  to  collect  a  debt,  or  seize  any  property, 
beyond  those  limits,  although  the  title  vests  at  once  in  the  trustee. 
In  order  to  obtain  any  custody  of  such  property  (if  custody  is  re- 
fused), it  must  call  in  the  ancillary  action  of  a  local  court,  federal  or 
state.  It  has  no  power  whatever  to  itself  execute  the  law  when  it 
acts  beyond  its  own  district.  How  is  it,  then,  that  a  bankrupt  court 
of  one  district  ntay  sell  land  in  another?  One  answer  to  the  question 
is  that  in  so  doing  it  acts  only  on  the  bankrupt's  interest  in  the  land, 
and  makes  the  sale  within  the  limits  of  its  own  district ;  and,  were  it 
not  for  the  act  of  1893,  there  could  be  no  doubt  of  the  power.  Al- 
though it  has  always  been  the  common  practice  in  foreclosure  cases 
for  the  court  of  primary  jurisdiction  to  invoke  the  aid  of  other  courts 
exercising  ancillary  jurisdiction  in  making  sales  of  land  beyond  its 
own  district,  yet  there  is  no  doubt  that  courts  of  equity,  acting  in 
personam,  and  within  their  own  territorial  limits,  may  dispose  of  the 
interests  of  all  persons  before  them  in  any  land  whatever,  and  where- 
ever  located.  The  English  Court  of  Chancery  sometimes  foreclosed 
mortgages  on  property  in  the  Colonies,  disposing  of  the  property 
interests  of  the  parties  as  though  the  land  were  located  in  England. 
The  question,  therefore,  is  not  one  of  power,  but  of  statutory  con- 
struction. While  the  District  Court  for  Wisconsin  could  not  make 
a  sale  of  Montana  land  in  Montana,  it  could  but  for  the  statute  make 
sale  of  the  bankrupt's  interest  by  a  sale  made  in  Wisconsin. 

[3]  The  intent  of  the  act  of  1893,  as  well  as  that  of  the  bankrupt 
law,  must  also  be  considered.  It  was  passed  to  prevent  the  sacrifice 
of  the  interest  of  debtors  and  subsequent  creditors  by  sales  made  at 
a  distance  from  the  property  sold  often  without  any  notice  whatever 
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coming  to  any  one  in  the  neighborhood,  or  having  either  any  knowl-, 
edge  of  its  value  or  interest  to  purchase.  Many  sales  before  1893 
wefe  merely  formal,  without  any  real  notice  in  fact,  although  gen- 
erally made  in  the  local  district,  but  at  a  distance  from  the  property. 
Congress  was  therefore  importuned  to  apply  a  remedy.  The  sale  in 
question  here  is  a  good  example  of  what  happened  before  the  act  of 
1893.  On  short  notice  by  mail,  given  to  the  creditors  alone,  a  mine 
situated  more  than  a  thousand  miles  away  is  disposed  of.  No  one 
having  any  interest  to  buy,  or  any  knowledge  of  value,  had  any  fair 
opportunity  to  learn  anything  about  it,  or  any  time  to  prepare  for 
such  a  purchase.  Such  a  sale  would  generally  be  nothing  but  a  pure 
form,  virtually  a  sacrifice  of  the  property,  whatever  it  may  have  been 
in  this  case.  Against  such  a  situation  the  act  of  1893  was  intended 
to  provide.  Several  of  the  Circuit  Courts  have  decided  this  statute 
to  be  merely  directory,  but  the  Circuit  Court  of  Appeals  of  the  Fourth 
Circuit,  in  Cumberland  Lumber  Co.  v.  Tunis  Co.,  171  Fed.  352,  96 
C.  C.  A.  244,  holds  its  provisions  mandatory,  and  that  the  purchaser, 
even  after  confirmation,  is  not  bound  by  a  sale  made  in  violation  of 
the  statute. 

The  District  Court  of  Maine,  in  which  the  Edes  Case  was  decided, 
had  no  such  situation  to  deal  with  as  that  presented  here.  On  the 
whole,  I  think  the  sale  was  invalid  because  the  act  of  1893  was  not 
followed.  Under  that  act  the  sale  could  only  have  been  made  in 
Montana  by  authority  of  the  local  United  States  Court,  exercising 
ancillary  power  under  the  Bankruptcy  Law,  pursuant  to  the  amend- 
ment of  1910  (Act  June  25,  1910,  c.  412,  §  2,  36  Stat.  839  [Fed. 
Stat.  Ann.  1912  Supp.  480,  U.  S.  Comp.  St.  Supp.  1911,  p.  1492]), 
and  Babbitt  v.  Dutcher,  216  U.  S.  102,  30  Sup.  Ct.  372,  54  L.  Ed.  402, 
17  Ann.  Cas.  969,  decided  before  such  amendment. 

It  is  urged  on  behalf  of  the  trustee  and  the  purchaser  that  objection 
to  the  sale  has  been  waived  because  petitioner  objected  only  that  the 
court  was  without  jurisdiction,  and  did  not  raise  the  question  of  an- 
cillary power  nor  the  statute  of  1893,  until  he  filed  the  petition  for 
review.  The  objection  made,  however,  would  be  generally  under- 
stood to  mean  that  the  sale  was  ineffectual  because  not  made  by  the 
proper  court,  or  in  a  proper  manner.  Thus  construed,  the  question 
was  sufficiently  raised. 

The  order  of  sale  is  reversed,  and  an  order  should  be  entered  set- 
ting aside  the  sale. 


MARTIN  v.  CITY  WATER  CO.  OF  CHILLIOOTHB,  MO. 

(District  Court,  W.  D.  Missouri,  W.  D.    July  27,  1912.) 

No.  3,798.  ; 

1.  Removal  of  Causes  (|  107*) — ^Amount  in  Conthovebsy — Stjfficienot  of 
Allegations. 

Wbere  a  petition  for  removal  filed  by  a  water  company  alleged  that 
the  suit  by  a  patron  involved  the  question  of  the  right  of  the  company  to 
maintain  a  metered  service  and  to  charge  a  meter  rate,  and  that  the 

•For  other  caaei  mo  umo  topic  A  (  MUuamR  in  Dec.  4  Am.  Digs.  li>07  to  date,  *  Rep*r  Indexes. 
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amoant  in  controTersy  ezceedeA,  ezdnstyeof  Interest  and  costs,  $3,000, 
a  motion  to  remand  averrtug  that  the  court  had  no  Jnrlsdlctioh  because 
the  amount  in  controversy  did  not  exceed  $100,  and  could  not  involve 
$3,000,  though  treated  as  a  plea  to  the  Jurisdiction,  must  be  overruled  in 
the  absence  of  proof  to  support  it,  especially  where  plaintiff  based  his 
right  to  enjoin  the  company  from  changing  the  rates  on  contracts  bind* 
ing  it  to  furnish  water  at  flat  rates  for  an  indefinite  period. 

[Ed.  Note. — ^For  other  cases,  see  Removal  of  Causes,  Gent  Dig.  |S  178, 
225-234;  Dec.  Dig.  |  107.* 

Jurisdiction  of  Circuit  Courts  as  determined  by  the  amount  in  contro- 
versy, see  notes  to  Auer  v.  Lombard,  19  C.  C.  A.  75;  Tennent-Stribling 
Shoe  Co.  V.  Roper,  36  C.  Cb  A.  459 ;  O.  J.  Lewis  Mercantile  Co.  v.  Klepner, 
100  C.  C.  A.  288.] 

2.  Removal  of  Causes  (|  107*) — ^Amount  in  Contbovbbst— Bubdbn  of  Pboof. 

A  plaintiff  moving  to  remand  a  cause  to  the  state  court  has  the  burden 
of  proving  that  the  amount  involved  is  less  than  the  Jurisdictional 
amount 

[Ed.  Note.— For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  §|  178, 
225-234;   Dec.  Dig.  |  107.*] 

8.  Removal  of  Causes  (|  107*>— Amount  in  Contbovsbst— Allegation  of 
Value— Conclusiveness. 

Where  the  maintenance  of  rates  by  a  water  company  for  water  supply 
is  the  subject  of  dispute,  and  the  object  of  a  bill  is  to  restrain  It  from 
increasing  its  rates,  the  alleged  amount  in  controversy  in  a  petition  for 
removal  to  the  federal  court  must  govern  until  the  contrary  is  conclusive- 
ly shown. 

[Ed.  Note. — ^For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  K  178, 
225-234 ;  Dec.  Dig.  i  107.*] 

In  Equity.  Suit  by  L.  A.  Martin  against  the  City  Water  Company 
of  Chillicothe,  Mo.    Motion  to  remand  to  state  court  overruled. 

L.  A.  Martin,  of  Chillicothe,  Mo.,  pro  se. 

James  H.  Harkless  and  Harkless,  Crysler  &  Hfsted,  all  of  Kansas 
City,  Mo.,  for  defendant. 

VAN  VALKENBURGH,  District  Judge.  Plaintiff  brought  his 
suit  in  the  circuit  court  of  Livingston  county,  Mo.,  to  restrain  the  de- 
fendant from  raising  or  changing  the  rates  of  service  for  water  sup- 
plied to  plaintiff,  and  from  refusing  to  supply  plaintiff  with  water  at 
the  rate  theretofore  charged.  The  bill  involves  the  right  of  the  de- 
fendant Water  Company  to  regulate  the  rates  of  water  supply  in  Chil- 
licothe under  a  metered  service,  and  also  the  construction  of  a  certain 
ordinance  franchise  granted  to  defendant  by  the  city  of  Chillicothe, 
and  certain  alleged  contracts  between  the  said  city  and  defendant, 
and  between  the  defendant  and  plaintiff  as  a  consumer  of  water  in 
said  city.  A  temporary  injunction  was  granted  by  the  state  court,  and 
defendant  then  filed  its  petition  for  removal,  alleging  diversity  of 
citizenship,  and  further  : 

"Tliat  said  suit  is  of  a  civil  nature,  wherein  is  involved  the  question  of  the 
right  of  your  petitioner  to  estabUsh  end  maintain  in  the  operation  of  its  wa* 
terworks  plant  in  the  city  of  Chillicothe,  a  metered  service  and  to  charge  a 
meter  rate  therefor,  and  that  the  amount  and  value  in  controversy  in  this  ac» 
tion  exceeds,  exclusive  of  interest  and  costs,  the  sum  of  three  thousand  dol- 
lars  ($3,000)."     - . '  

•For  other  caaei  mo  lamo  topic  A  Imumbbb  ia  Doc.  A  Am.  Digs.  1907  to  4ftUw  4  R^'r  IndezM 
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[t]  To  this  plaintiff  filed  a  "motion  to  remand"  upon  the  following 
ground : 

"ThlB  court  bas  no  jurisdiction  of  this  cause,  for  the  reason  that  the  amount 
Involved  in  controversy  in  this  cause  does  not  exceed  in  the  aggregate  total 
one  hundred  dollars  ($100),  and  cannot  by  any  possible  stretch  of  the  human 
imagination  be  made  to  involve  the  sum  of  three  thousand  dollars  ($3|000)  for 
to  bring  the  said  cause  within  the  Jurisdiction  of  the  District  Court  of  the 
United  States." 

In  his  petition  plaintiff  alleges  that  the  water  is  being  supplied  under 
the  terms  of  the  ordinance  which  prescribes  certain  meter  rates ;  that 
heretofore  no  meter  has  been  employed,  but  that  prior  to  the  bringing 
of  this  suit  defendant  unlawfully  entered  upon  the  premises  of  plain- 
tiff, cut  his  pipes,  and  installed  a  certain  apparatus  called!  a  water 
meter;  that  by  virtue  of  the  consumption  indicated  by  such  meter 
or  meters  an  excessive  rate  is  charged  him;  that  plaintiff  had  with 
defendant  certain  contracts  of  long  standing  by  which  defendant 
agreed  to  furnish  water  to  plaintiff  at  certain  flat  rates  for  an  indefi- 
nite period.  Plaintiff  prays  that  defendant  be  perpetually  enjoined 
from  raising  or  changing  the  rates  of  service  for  water  supplied.  In 
other  words,  that  he  has  a  perpetual  contract  with  defendant  at  rates 
which  he  claims  can  never  be  changed ;  also,  that  defendant  must  con- 
tinue to  furnish  water  at  such  rates  or  retire  from  business.  Plaintiff 
urges  that  the  only  subject-matter  involved  is  the  amount  of  water 
rates  to  him ;  that  this  falls  far  below  the  amount  conferring  jurisdic- 
tion upon  this  court.  Defendant  asserts  that  the  suit  also  carries  with 
it  the  question  of  its  right  to  operate  under  its  ordinance  franchise,  and 
to  control  and  regulate  its  own  business. 

In  the  case  of  Studebaker  v.  Salina  Waterworks  Co.  (D.  C.)  195 
Fed.  164,  originally  filed  in  the  District  Court  of  Saline  county,  Kan., 
and  removed  to  the  federal  court  for  the  District  of  Kansas,  the  plain- 
tiff after  reciting  that  the  defendant  company  had!  charged  him  for 
water  for  the  year  1911  the  sum  of  $21.80,  "which  is  more  than  it  has 
authority  to  charge  for  the  year  1911,  and  more  than  a  reasonable 
charge  for  such  water,"  prayed  that  the  defendant  be  restrained  from 
interfering  with  plaintiff's  use  of  the  water,  upon  refusal  to  pay  such 
alleged  excessive  rate.  As  in  the  case  at  bar,  the  defendant  in  its  peti- 
tion for  removal  alleged  that  the  suit  involved  the  question  of  the  right 
of  petitioner  to  establish  and  maintain  in  the  operation  of  its  water- 
works plant  in  the  city  of  Salina,  a  metered  service  and  to  charge  a 
meter  rate  therefor,  and  that  the  amount  and  value  in  controversy  ex- 
ceeded the  jurisdictional  amount — at  that  time  $2,000.  The  motion  to 
remand  was  as  follows: 

"Now  comes  the  said  plaintiff  and  moves  the  court  to  remand  this  suit  to 
the  district  court  of  Saline  county,  Kansas,  from  which  court  it  was  attempted 
to  be  removed  for  the  reason  that  this  suit  does  not  really  and  substantially 
involve  any  dispute  or  controversy  properly  within  the  Jurisdiction  of  this 
court,  and  this  court  has  no  Jurisdiction  of  this  suit  under  said  attempted  re- 
moval." 

There,  as  here,  the  requisite  diversity  of  citizenship  existed  between 
the  parties,  and  the  ground  of  the  motion  to  remand  was  want  of 
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sufficient  amottnt  in  controversy  to  confer  jurisdiction  on  the  federal 
court. 
In  overruling  the  motion  to  remand  Judge  Pollock  said: 

"It  is  manifest  such  motion  merely  searches  the  record.  It  contains  no  de- 
nial of  any  matter  well  pleaded  in  the  petition  for  removal.  Hence,  taking  the 
averments  of  the  petition  filed  in  the  state  court,  together  with  the  allega- 
tions of  the  petition  for  removal,  which  stand  confessed  for  want  of  answer, 
plea,  or  other  proper  denial  thereof,  the  case  presented  is  one  in.  which  there 
is  involved  the  right  of  defendant  company  to  transact  its  business  affairs,  as 
by  it  attempted  in  this  case,  with  all  its  customers  in  the  city  of  Salina ;  and 
the  value  of  this  right,  and  not  the  amount  demanded  of  complainant,  is  the 
subject-matter  involved  in  the  controversy  with  complainant  The  value  of 
this  right  defendant  alleges  to  be  in  excess  of  the  amount  necessary  to  confer 
jurisdiction  on  this  court  Hence,  as  the  allegation  of  amount  in  controversy 
stands  admitted  for  want  of  denial,  under  repeated  adjudications  of  the  fed- 
eral courts,  this  court  has  jurisdiction  of  the  controversy."  Hunt  v.  N.  Y. 
Cotton  Exchange,  205  U.  S.  333,  27  Sup.  Ot  529.  51  L.  Ed.  821;  Larabee  v. 
DoUey  (C.  C.)  175  Fed.  365,  and  oases  there  cited;  State  of  Ark.  v.  K.  &  T. 
Coal  Co.  (O.  C.)  96  Fed.  353;  Texas  &  Pacific  Ry.  Co.  v.  Kuteman,  54  Fed. 
547,  4  C.  C.  A.  503 ;  South  Dakota  Cent.  R.  Co.  v.  C,  M.  &  St  P.  Ry.  Co.,  141 
Fed.  578,  73  C.  C.  A.  176;  Amelia  Milling  Co.  v.  RaUroad  (C.  0)  123  Fed.  811. 

There  can  be  no  doubt  that  the  ruling  in  that  case  was  correct  upon 
the  issues  presented  by  the  pleadings.  It  is  obvious  that  the  two  cases 
are  alike,  unless  the  language  of  the  motion  to  remand  in  this  tase 
be  construed  to  interpose  a  denial  of  the  matter  well  pleaded  in  the 
petition;  in  other  words,  unless  it  is,  in  effect,  a  plea  to  the  jurisdic- 
tion of  the  court.  It  is  denominated  a  motion  to  remand,  and  it  may 
be  doubted  if  its  allegations  go  farther  than  to  make  more  specific  the 
objection  to  the  jurisdiction  involved  in  the  language  of  the  motion  in 
the  Studebaker  Case.  No  testimony  was  offered  at  the  hearing ;  coun- 
sel arguing  that  from  the  face  of  the  pleadings  it  appeared  that  only 
the  amount  of  the  water  rate  was  involved.  Also,  attached  to  the  brief 
of  counsel  for  plaintiff  is  the  ordinance  with  the  city  of  Chillicothe, 
which,  if  considered,  discloses  nothing  conclusive  upon  this  point. 

[2]  The  burden  is,  of  course,  on  the  plaintiff  to  show  that  the 
amount  involved  is  less  than  the  jurisdictional  amount.  Hunt  v.  N. 
Y.  Cotton  Exchange,  205  U.  S.  322,  27  Sup.  Ct  529,  51  L.  Ed.  821. 
The  determination  of  this  question  would  involve  a  trial  of  the  entire 
case  upon  motion  to  remand. 

But,  if  we  concede  to  the  motion  in  this  case  all  the  force  and  ef- . 
feet  of  a  plea  to  the  jurisdiction,  does  it  not  still  appear,  as  said  in 
Studebaker  v.  Salina  Waterworks  Co.,  that: 

'The  case  presented  is  one  in  wliicli  there  is  Involved  the  right  of  defend- 
ant company  to  transact  its  business  aifalrs,  as  by  it  attempted  in  this  case, 
with  all  its  customers  in  the  city  of  Salina,  and  the  value  of  this  right,  and 
not  the  amount  demanded  of  complainant,  is  the  subject-matter  Involved  in 
the  controversy  with  complainant" 

According  to  plaintiff's  view,  there  is  involved  the  construction  of 
a  certain  franchise  and  certain  contracts  under  which  the  defendant 
claims  the  right  to  transact  its  business  affairs  in  the  city  of  Chilli- 
cothe. His  contention  is  that  the  contractual  relation  between  himself 
and  defendant,  so  far  as  it  affects  water  rates,  is  a  perpetual  one.  If 
this  be  so,  certainly  an  important  right  claimed  by  the  defendant  is 
197  F.— 30 
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at  stake.  If  this  be  determined  adversely  to  the  defendant,  it  must 
lose  a  portion  of  its  rate  established,  or  retire  from  business.  In  due 
time  also  the  amount  concededly  involved  would  ripen  into  the  neces- 
sary jurisdictional  amount.  Defendant  is  not  compelled  to  await  this 
result.  Scott  v.  Donald,  165  U.  S.  107,  17  Sup.  Ct.  262,  41  L.  Ed. 
648.  ^       . 

[3]  Where  the  maintenance  of  rates  is  the  real  subject  of  dispute, 
and  the  object  of  the  bill  and  the  value  of  this  object  must  be  con- 
sidered, this  value  not  being  liquidated!  or  fixed  by  law,  the  alleged 
value,  until  the  contrary  be  conclusively  shown,  must  govern.  Texas 
&  P.  Ry.  Co.  V.  Kuteman,  54  Fed.  549,  4  C.  C.  A.  503. 

I  am  of  opinion  that  both  from  the  standpoint  of  the  actual  amount 
ultimately  involved,  and  from  that  of  the  right  claimed  by  defendant, 
which  is  thus  essentially  attacked,  the  jurisdiction  of  this  court  is  es- 
tablished ;  and,  even  though  the  question  be  regarded  a  doubtful  one, 
the  same  conclusion  must  be  reached.  Boatmen's  Bank  v.  Fritzlen, 
135  Fed  650,  68  C.  C.  A.  288.  While  such  a  consideration  would 
not  be  determinative  of  the  issue  here,  it  is  pertinent  to  remark  that 
litigation  affecting  this  franchise  ordinance  and  contracts  under  it  is 
already  before  this  court.  It  is  far  better  that  all  matters  relating 
thereto  should  be  finally  determined  and  settled  in  a  single  jurisdic- 
tion. Nothing  herein  contained  is  intended  to  have  any  deciding  ef- 
fect upon  questions  affecting  the  merits  as  disclosed  by  the  pleadings. 
The  motion  to  remand  will  be  overruled.  Plaintiff  will  have  leave 
to  recast  his  pleading  to  conform  to  the  rules  of  equity  procedure  in 
this  jurisdiction,  and,  when  this  is  done,  defendant  may  seasonably 
plead  thereto.  Meantime  the  temporary  injunction  heretofore  granted 
will  remain  in  force  until  modified  or  dissolved  by  the  further  order 
of  this  court. 


SMITH  v.  CHASE  &  BAKER  PIANO  MFG.  CO.  et  aL 
(District  Court,  B.  Q.  Michigan,  S.  D.    July  23, 1912.) 

1.  CouBTS   (I   322*) — Federal   Coubts — Bill   bt    Stockholder — Collusivb 

Suit — Pleading. 

A  bill  brought  in  the  federal  District  Court  by  a  minority  stoclcholder 
to  redress  wrongs  claimed  to  have  been  inflicted  upon  his  corporation  is 
demurrable  if  it  fails  to  state  that  the  suit  is  not  a  collusive  one  to  con- 
fer on  a  federal  court  jurisdiction  of  a  cause  of  which  it  would  not 
otherwise  have  cognizance,  as  appUed  by  equity  role  94  (29  Sup.  Ot. 
xxxvU). 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |i  876-^1,  887; 
Dec.  Dig.  fi  822.* 

Rights  of  minority  stocltholders  as  to  management  of  corporate  affairs, 
see  note  to  American  Locomotive  Sander  Co.  v.  Economy  Locomotive 
Sander  Co.,  89  C.  C.  A.  482.] 

2.  Corporations  (§  320*) — ^Bill  by  Stockholder — ^Requisites. 

A  bill  by  a  minority  Btoc]i:holder  to  redress  wrongs  claimed  to  have 
been  inflicted  upon  the  corporation  is  demurrable  if  it  fails  to  set  forth 
with  particularity  his  efforts  to  secure  action  by  the  managing  directors 
or  the  stockholders,  and  the  causes  of. his  failure  to  obtain  such  action 

•For  other  cases  see  same  toplo  A  S  kombbb  In  Dee.  ft  Am.  Digi.  1907  to  date,  4  Bep'r  ladezet 
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as  reqtilred  by  equity  rule  94  (29  Sup.  Ct  xxxvli),  and  especially  where 
the  bill  shows  that  suit  was  brought  without  any  attempt  to  settle  the 
differences,  though  complainant  was  requested  to  attend  a  directors' 
meeting. 

[Ed.  Note.— For  other  cases,  see  Ck>rporatlons,  Cent  Dig.  if  1426-1431, 
1433-1439;   Dec.  Dig.  |  320.*] 

5.  Gobpobahons  (|  320*) — Stookholdbbb'  Bill — Sufficienct. 

A  bill  by  a  minority  stockholder  against  those  in  control  charging  in- 
fliction of  wrong  upon  the  corporation  is  insufficient  where  it  fails  to  al- 
lege tangible  facts  sustaining  general  averments  of  fraud  or  misconduct 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §i  1426-1431, 
1433-1439;  Dec.  Dig.  |  320.*] 

4.  COBPORATIOKB  (§  370*) — OFflCEBS  AND   StOCKHOLDEBS — MXTTXJAL  DEALINGS. 

Corporations  controlled  and  managed  by  the  same  officers  and  stock- 
holders can  deal  with  each  other,  and  courts  will  not  Interfere  in  their 
internal  affairs,  unless  the  action  of  the  majority  in  control  Is  dishonest 
or  fraudulently  oppressive;  losses  from  ignorant  or  even  foolish  misman- 
agement not  being  subject  to  redress. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  (§  1511-1518 ; 
Dec.  Dig.  I  370.*] 

6w  Injunction  (S  70*) — ^Manaoembnt  of  Cobporats  Ajtfaibs — ^Bill  bt  Mi- 

NOBITT   STOCKHOLDEB. 

Under  some  circumstances  and  conditions,  equity  will  enjoin  the  ma- 
jority directors  and  stockholders  from  making  a  particular  contract  or 
pursuing  a  particular  course  of  conduct,  but  the  case  would  have  to  be 
extreme  to  warrant  an  injunction  restraining  corporate  action,  unless 
assented  to  and  sanctioned  by  all  the  stockholders. 

[Ed.  Note.— For  other  cases,  see  Injunct^ion,  Cent  Dig.  ||  136^  137; 
Dec.  Dig.  §  70.*] 

6.  COBPORATIONS    (8  553*) — RECEIVEBS — APPOlNTIfENT. 

Courts  on  proper  application  will  appoint  receivers  for  insolvent  cor- 
porations, whose  assets  have  been  diverted  and  dissipated,  but  will  sel- 
dom, If  ever,  assume  management  and  control  of  a  solvent  and  going 
concern,  where  relief  may  be  otherwise  had. 

[Ed.  Note.— Fbr  other  cases,  see  Corporations,  Cent  Dig.  iS  2201-2216; 
Dec  Dig.  I  553.*] 

7.  COBPORATIONS    (f    182*)— MlNORITT    STOCKHOLDEB— RIGHTS. 

Where  two  corporations  are  controlled  by  the  same  officers  and  ma- 
jority stockholders,  a  minority  stockholder  of  one  of  them  is  not  entitled 
to  an  equitable  lien  upon  the  property  of  the  other  on  account  of  any 
wrong  of  the  controlling  officers  in  selling  the  product  of  the  minority 
stockholders*  company  to  the  other  at  a  loss. 

[Ed.  Note.— For  other  cases,  see  Corpora tions.  Cent  Dig.  |i  686-680; 
Dec.  Dig.  S  182.*1 

In  Equity.  Bill  by  John  L.  Smith  against  the  Chase  &  Baker 
Piano  Manufacturing  Company  and  others.  On  demurrer  to  an 
amended  bill.    Demurrer  sustained. 

Fred  A.  Baker,  of  Detroit,  Mich.,  for  complainant. 

F.  H.  and  G.  L.  Canfield,  of  Detroit,  Mich.,  for  defendants. 

SESSIONS,  District  Judge.  This  case  has  been  heard  once  before 
on  demurrer  which  was  sustained.  Thereupon  complainant  filed  the 
present  amended  bill,  in  which  is  incorporated  verbatim  the  whole 
of  the  original  bill  with  some  additions.    The  prayer  for  relief  is  un- 

•For  other  oum  m«  uni«  topic  A  ft  xumbksl  in  P«c.  ft  Am.  Dlgi.  1807  to  data,  ft  Rep'r  IndsMS 
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changed.    Briefly  stated,  the  allegations  of  the  original  and  amended 
bills  are  as  follows: 

Complainant  is  a  citizen  and  resident  of  the  state  of  Michigan. 
The  defendants  are  citizens  and  residents  of  the  state  of  New  York. 
The  Chase  &  Baker  Piano  Manufacturing  Company  was  organized  as 
a  corporation  on  the  8th  day  of  February,  1910,  and  acquired  and 
owns  a  factory  located  in  the  village  of  Holly,  in  this  state,  where 
it  manufactured  pianos  during  the  years  1910  and  1911.  Its  capital 
stock  consists  of  2,500  shares  of  the  par  value  of  $100  of  which  the 
Chase  &  Baker  Company  owns  and  holds  2,200,  the  complainant  250, 
the  defendant  Jacob  Heyl  47,  and  the  defendants  Erik  Heyl,  Paul 
Henrich,  and  William  F.  Bayer  one  each.  The  Chase  &  Baker  Com- 
pany is  a  corporation  whose  capital  stock  is  largely  owned  by  the 
individual  defendants ;  complainant  having  no  interest  therein.  Com- 
plainant and  the  defendants  Jacob  Heyl  and  William  F.  Bayer  are 
the  directors  of  the  Chase  &  Baker  Piano  Manufacturing  Company. 
Complainant  is  its  vice  president  and  factory  manager,  and  purchases 
all  materials  and  supplies,  hires  the  employes  at  the  factory,  pays  the 
bills  out  of  moneys  sent  to  him  from  New  York,  and  receives  a  sal- 
ary of  $5,000  per  year.  During  the  years  1910  and  1911  the  individual 
defendants,  having  control  of  both  corporations,  sold  and  turned  over 
to  the  Chase  &  Baker  Company  all  of  the  pianos  made  by  the  Chase 
&  Baker  Piano  Manufacturing  Company  at  prices  fixed  by  themselves 
which  were  less  than  the  cost  of  manufacture,  thereby  causing  con- 
siderable loss  to  the  manufacturing  company,  nearly  if  not  quite  all 
of  which  was  attributable  to  the  fact  that  the  purchasing  company 
did  not  take  a  sufficient  number  of  pianos  to  keep  the  manufacturing 
company  running  to  its  full  capacity.  In  July,  1911,  the  board  of  di- 
rectors of  the  Chase  &  Baker  Company,  acting  for  that  company,  sub- 
mitted to  complainant,  as  manager  of  the  Chase  &  Baker  Piano  Man- 
ufacturing Company,  a  schedule  of  prices  which  the  former  company 
proposed  to  pay  for  pianos  manufactured  by  the  latter  company  dur- 
ing that  year.  Complainant  refused  to  consent  to  such  prices,  and 
objected  to  the  continuance  of  the  contract  then  existing  between  the 
two  companies.  Thereupon  the  defendant  Jacob  Heyl,  as  president 
of  the  Chase  &  Baker  Piano  Manufacturing  Company,  notified  the 
complainant  by  letter  that,  in  view  of  his  "objection  to  the  proposals 
of  the  Chase  &  Baker  Company  and  the  schedules  of  prices  sub- 
mitted by  them  *  *  *  which  in  all  probability  will  involve  a 
complete  rearrangement  of  the  trade  relations  existing  between  the 
two  companies,"  it  would  be  necessary  to  have  a  meeting  of  the  bbard 
of  directors  of  the  manufacturing  company  to  vote  upon  those  mat- 
ters and  that  such  meeting  had  been  called  for  Monday,  July  31st 
Complainant  did  not  attend  the  meeting  of  the  directors,  and  does 
not  know  what  action  was  taken.  ^ 

The  amended  bill  further  alleges  that  the  action  of  the  individual  de- 
fendants as  directors  and  officers  of  the  Chase  &  Baker  Piano  Manu- 
facturing Company  in  selling  to  the  Chase  &  Baker  Company  all  of 
its  product  "was  in  pursuance  of  a  contract  craftily,  corruptly,  and 
fraudulently  entered  into  between  the  two  corporations,  by  which 
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the  Chase  &  Baker  Company  not  only  purchased  at  its  own  prices  all 
the  pianos  manufactured  by  the  Chase  &  Baker  Piano  Manufacturing 
Company,  but  also  controlled  the  number  of  pianos  to  be  manufac- 
tured and  the  number  to  be  so  sold;  that  the  Chase  &  Baker  Com- 
pany was  in  bad  faith  and  covin  permitted  to  control  both  the  output 
and  the  prices ;  that,  if  2,200  pianos  had  been  made  and  sold  in*  each 
year,  there  would  have  been  no  actual  loss  even  at  the  low  prices  so 
fixed";  that  this  suit  is  properly  brought  by  complainant  to  protect 
his  own  interests,  and  is  not  a  proper  one  to  be  brought  by  the  Chase 
&  Baker  Piano  Manufacturing  Company  because  the  individual  de- 
fendants who  control  both  corporations  have  a  larger  interest  in  the 
Chase  &  Baker  Company  than  in  the  other,  and  are  the  persons  who 
have  been  guilty  of  the  fraudulent  misconduct  and  mismanagement  of 
which  complaint  is  made  and  have  assumed  an  attitude  hostile  to  the 
complainant,  and  also  assert  and  claim  that  the  manufacturing  com- 
pany is  subsidiary  and  subject  to  the  control  and  directions  of  the 
Chase  &  Baker  Company,  regardless  of  the  rights  of  complainant  as 
a  minority  stockholder ;  that  the  pianos  manufactured  under  the  man- 
agement of  complainant  were  of  a  good  quality,  and  as  perfect  as 
could  be  made  for  the  prices  received;  that  the  failure  of  the  Chase 
&  Baker  Company  to  order  and  take  the  capacity  output  of  the  Holly 
factory  was  owing  to  the  inexperience,  incompetency,  and  misman- 
agement of  the  individual  defendants  and  the  sales  agents,  and  not 
to  the  poor  quality  of  the  pianos  as  claimed  by  defendants ;  that  the 
complainant  did  not  consent  to  the  contract  between  the  two  corpo- 
rations as  claimed  by  defendants;  and  that  complainant  has  not  re- 
ceived a  financial  statement  of  the  affairs  of  the  Chase  &  Baker  Piano 
Manufacturing  Company  for  the  year  1911. 

The  prayer  of  the  original  and  amended  bills  is:  (1)  "That  the  ac- 
tion of  the  board  of  directors  of  the  Chase  &  Baker  Piano  Manu- 
facturing Company  in  turning  over  to  the  Chase  &  Baker  Company  all 
of  the  pianos  manufactured  at  the  factory  and  plant  in  Holly  at  prices 
less  than  the  cost  of  production  and  a  fair  profit  may  be  declared 
illegal  and  a  violation  of  the  rights  of  the  Chase  &  Baker  Piano  Man- 
ufacturing Company  and  of  your  orator  as  a  minority  stockholder 
therein" ;  (2)  that  the  defendants  may  be  temporarily  and  perpetually 
enjoined  from  selling  pianos  to  the  Chase  &  Baker  Company,  unless 
the  selling  price  and  the  contract  to  manufacture  and  sell  is  unani- 
mously approved  by  all  the  stockholders  of  the  manufacturing  com- 
pany ;  (3)  that  an  accounting  may  be  had  concerning  the  pianos  sold 
during  the  years  1910  and  1911;  (4)  that  the  amount  found  due  to 
complainant  on  such  an  accounting  may  be  declared  an  equitable  lien 
on  the  real  and  personal  property  in  Michigan  of  the  manufacturing 
company  to  be  enforced  by  the  appointment  of  a  receiver  and  such 
other  proceedings  as  may  be  necessary;  (5)  that  complainant's  in- 
vestment in  the  capital  stock  of  the  manufacturing  company  may  also 
be  declared  an  equitable  lien  upon  the  property  of  that  company  and 
enforced  in  the  same  manner;  and  (6)  for  general  relief. 

Defendants  have  demurred  to  the  amended  bill  on  several  grounds, 
only  two  of  which  require  special  consideration. 
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[1]  1.  Complainant  has  not  complied  with  the  requirements  of 
equity  rule  94  (29  Sup.  Ct.  xxxvii).  Notwithstanding  his  averment 
to  the  contrary,  it  is  manifest  that  this  bill  is  founded  solely  "on  rights 
which  may  properly  be  asserted  by  the  corporation."  The  wrongs,, 
if  any,  for  which  redress  is  sought,  have  been  inflicted  upon  the  Chase 
&  Baker  Piano  Manufacturing  Company  directly  and  upon  the  com-' 
plainant  only  indirectly  and  by  reason  of  his  interest  in  that  company 
as  a  minority  stockholder.  The  injury,  if  any,  to  the  corporation 
necessarily  includes  the  injury  to  the  stockholders.  Under  equity 
rule  94  a  bill  such  as  the  present  one  must  contain  an  allegation  "that 
the  suit  is  not  a  collusive  one  to  confer  on  a  court  of  the  United 
States  jurisdiction  of  a  case  of  which  it  would  not  otherwise  have 
cognizance."  This  bill  contains  no  such  allegation,  and  this  require- 
ment of  the  rule  is  positive,  mandatory,  and  jurisdictional.  This 
court  would  have  no  jurisdiction  of  a  suit  brought  by  the  corporation 
against  the  other  defendants  because  the  requisite  diversity  of  citizen- 
ship is  lacking,  and  also  because  all  the  defendants  are  citizens  and 
residents  of  another  state.  In  this  respect  the  bill  is  fatally  defective. 
Quincy  v.  Steel,  120  U.  S.  241-246,  7  Sup.  Ct.  520,  30  L.  Ed.  624; 
Dickinson  v.  Traction  Co.  (C.  C.)  114  Fed.  232;  Rogers  v.  Railway 
Co.,  91  Fed.  299-306,  33  C.  C.  A.  517. 

[2]  Complainant  has  also  failed  sufficiently  to  comply  with  the 
other  branch  of  rule  94,  which  provides  that  the  bill  "must  also  set 
forth  with  particularity  the  efforts  of  the  plaintiff  to  secure  such 
action  as  he  desires  on  the  part  of  the  managing  directors  or  trustees,, 
and,  if  necessary,  of  the  shareholders,  and  the  causes  of  his  failure 
to  obtain  such  action."  This  bill  alleges  that,  as  soon  as  complainant 
objected  to  the  action  of  which  he  now  complains,  he  was  requested 
to  attend  a  directors'  meeting  called  for  the  very  purpose  of  remedy- 
ing the  condition  complained  of  and  removing  the  cause  of  complaint. 
The  letter  containing  this  request  informed  him  that  in  all  probability 
his  objection  would  "involve  a  complete  rearrangement  of  the  trade 
relations  exiting  at  present  between  the  two  companies,"  and,  fur- 
ther, that,  "in  order  to  have  the  entire  matter  thoroughly  ventilated- 
and  the  subject  discussed  in  all  its  bearings,  it  is  deemed  advisable  to 
have  a  full  board  present  at  this  meeting  to  take  action  commensurate 
to  the  requirements  and  importance  of  the  matter  under  considera- 
tion." It  would  seem  that  complainant  desired  litigation  more  than 
an  adjustment  of  existing  troubles,  because,  instead  of  complying  with 
the  reasonable  request  so  made,  he  failed  to  attend  the  directors' 
meeting,  and,  without  making  any  attempt  H>  settle  the  differences, 
commenced  this  suit.  Such  conduct  does  not  (>omply  with  either  the 
letter  or  the  spirit  of  the  rule.  Detroit  v.  Dean,>il06  U.  S.  537,  541, 
542,  1  Sup.  Ct.  500,  27  L.  Ed.  300;  Quincy  v.  Steel,  120  U.  S.  241, 
247,  248,  7  Sup.  Ct.  520,  30  L.  Ed.  624;  Corbus  v\GoId  Mining  Co., 
187  U.  S.  455,  465,  23  Sup.  a.  157,  47  L.  Ed.  25^;  Hawes  v.  Oak- 
land, 104  U,  S.  450,  26  L.  Ed.  827;  Dimpfell  v.  0.^&  M.  R.  Co.,  110 
U.  S.  209,  3  Sup.  Ct.  573,  28  L.  Ed.  121.  \ 

[3, 4]  2.  The  vital  and  essential  element  of  complfiinant's  right  and 
cause  of  action  consists  in  fraudulent  and  oppressive  misconduct  o£ 
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the  defendants  in*  making  a  contract  by  and  under  which  the  product 
of  the  manufacturing  company  was  turned  over  to  the  Chase  &  Bak- 
er Company  at  a  loss  to  the  manufacturing  company  and  its  stock- 
holders, including  complainant.  Beyond  the  bare  facts  that  the  in- 
dividual defendi^ts  were  in  control  of  both  corporations,  and  made 
such  a  contract  which  resulted  in  loss  to  the  manufacturirlg  company 
and  indirectly  to  complainant,  the  bill  sets  forth  no  specific  acts  of 
misconduct  on  tihe  part  of  the  defendants.  It  is  true  that  the  bill 
charges  in  most  general  terms  that  the  action  of  the  defendants  "was 
in  pursuance  of  a  contract  craftily,  corruptly  and  fraudulently  entered 
into  between  the  two  corporations,"  and  that  they  "falsely  and  fraud- 
ulently" pretended  that  the  reason  why  the  Chase  &  Baker  Company 
'  did  not  purchase  the  capacity  output  of*  the  manufacturing  company 
was  because  the  product  was  imperfect  and  defective,  and  that  the 
failure  to  make  sales  and  thus  to  keep  the  factory  running  to  its  full 
capacity  was  owing  to  the  inexperience,  incompetency,  and  misman- 
agement of  the  defendants  and  their  agents  and  servants,  but  it  does 
not  point  out  any  specific  acts  or  facts  which  constitute  such  corrupt 
and  fraudulent  misconduct.  It  nowhere  appears  that  the  Chase  & 
Baker  Company  made  an  unusual  or  abnormal  profit,  or  that  the  max- 
imum output  of  the  factory  could  have  been  sold  elsewhere  with  or 
without  a  profit,  or  that  the  products  would  have  brought  more  if  they 
had  been  sold  in  the  general  market.  Corporations  controlled  and 
managed  by  the  same  officers  and  stockholders  have  a  right  to  deal 
with  each  other  and  courts  will  not  interfere  in  their  internal  affairs 
unless  the  actions  of  the  majority  in  control  are  dishonest  or  fraud- 
ulently oppressive  to  the  minority.  Losses  resulting  from  ignorant  or 
even  foolish  mismanagement  cannot  be  recovered.  A  bill  founded 
upon  fraud  or  misconduct  which  does  not  allege  with  certainty  and 
definiteness  tangible  facts  to  sustain  its  general  averments  of  such 
fraud  and  misconduct  is  insufficient,  and  cannot  be  sustained.  Van 
Weel  V.  Winston,  115  U.  S.  228,  237,  238,  6  Sup.  Ct.  22,  29  L.  Ed. 
384;  Ambler  v.  Choteau,  107  U.  S.  586,  591,  1  Sup.  Ct.  556.  27  L. 
Ed.  322;  Marquez  v.  Prisbie,  101  U.  S.  473,  478,  25  L.  Ed.  800;  Von 
Horst  V.  Am.  Hop  &  Barley  Co.  (C.  C.)  177  Fed.  976;  United  States 
V.  Martindale  (D.  C.)  146  Fed.  289-293;  Hasard  v.  Griswold  (C.  C.) 
21  Fed.  178. 

[5]  3.  In  view  of  a  possible  further  amendment  of  the  bill,  it  may 
be  well  to  note  other  defects  and  imperfections  without  discussing 
them. 

Ca)  Under  some  circumstances  and  conditions,  a  court  of  equity 
will  enjoin  the  majority  directors  and  stockholders  of  a  corporation 
from  making  and  entering  into  a  particular  contract  or  pursuing  a 
particular  course  of  conduct,  but  the  case  would  have  to  be  extreme 
to  warrant  the  issuance  of  an  injunction  restraining  corporate  action, 
unless  assented  to  and  sanctioned  by  all  the  stockholders.  Such  re- 
straint would  necessarily  result  in  transferring  the  management  of 
corporate  affairs  from  the  majority  to  the  minority  and  would  place 
the  corporation  and  all  persons  interested  therein  at  the  mercy  of  the 
smallest  minority  stockholder. 
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(b)  The  power  of  this  court  to  dissolve  and  wind  up  the  affairs  of 
a  foreign  corporation  through  a  receivership  may  well  be  doubted. 

[B]  (c)  While  it  is  averred  that  the  Chase  &  Baker  Piano  Manu- 
facturing Company  has  suffered  loss,  no  claim  is  made  that  it  is  in- 
solvent. Courts  upon  proper  application  will  appcJnt  receivers  for 
insolvent  corporations  whose  assets  have  been  diverted  and  dissipated, 
but  will  seldom,  if  ever,  assume  the  management  and  control  of  a 
solvent  and  going  concern  where  relief  may  be  had  by  pursuing  some 
other  course. 

[7]  (d)  The  alleged  wrongs  and  injuries  of  which  complaint  is 
made  have  been  caused  by  the  individual  defendants  and  the  Chase 
&  Baker  Company  rather  than  by  the  Chase  &  Baker  Piano  Manu- 
facturing Company,  and  coAplainant  has  no  such  right  of  action  or 
claim  against  the  latter  company  as  to  entitle  him  to  an  equitable  lien 
upon  its  property. 

An  order  will  be  entered  sustaining  the  demurrer,  with  leave  to 
complainant  to  amend  his  bill,  if  he  so  elects^  within  20  days. 


In  re  GUTMAN. 

NELSON  et  al.  v.  DENMARK. 

(District  CJourt,  S.  D.  Georgia,  B.  D.    July  17,  1912.) 

1.  Landlobd  and  Tenant  ({  108*)— Bbeach  of  Lkase— Rent— Delay  m  Pat- 

he  nt. 

Though  a  lease  stipulated  for  payment  of  rentals  on  the  Ist  of  each 
month.  It  had  been  the  unbroken  custom  of  the  tenant  to  pay  and  for  the 
landlord  to  receive  payment  on  the  10th  following.  The  tenant  having 
been  declared  a  bankrupt  on  May  28,  1912.  the  trustee  was  appointed  on 
June  10th,  and  five  days  thereafter  he  tendered  the  May  rentals,  which 
were  refused.  Held,  that  such  delay  did  not  authorize  a  forfeiture  of 
the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  ft 
333-335;   Dec  Dig.  |  108.*1 

2.  Landlobd  and  Tenant  (|  104*) — Loease— Assignment— Bankbitptct  Pbo- 

OBEDINOS. 

Where  a  lease  to  a  bankrupt  for  five  years,  though  containing  a  cove- 
nant Against  assignment  and  subletting,  did  not  expressly  prohibit  such 
transfer  nor  provide  for  termination  on  the  transfer  of  the  lessee's  inter- 
est by  bankruptcy  proceedings,  such  a  transfer  to  the  lessee's  trustee  in 
bankruptcy  was  an  act  of  the  law  and  did  not  terminate  the  lease,  es- 
pecially under  Civ.  Code  Ga.  1895,  §  3115,  inferentially  providing  that  a 
lease  for  five  years  confers  a  legal  estate  on  the  lessee. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  | 
828;  Dec.  Dig.  1 104.*] 

8b  Bankbuptct  (I  262*)— Lease— Tbansfbb — Sale  bt  Tbuoteb. 

Where  a  leasehold  is  claimed  by  a  bankrupt's  trustee' as  a  part  of  hla 
estate,  it  Is  the  duty  of  the  trustee  either  to  fix  an  upset  price  for  a  sale 
of  the  leasehold  sufficient  to  pay  the  lessor  the  entire  rentals  for  the 
remaining  term  of  the  lease  and  pay  over  such  amount  to  the  lessor,  or 
require  a  bond  with  ample  security,  obliging  the  purchaser  to  conform 

•For  oUi«r  cmm  m«  Mme  topic  A  |  mvmbbb  in  Dm.  ft  Am.  Digs.  ISO?  to  d«t%  *  R^'r  ladozM 
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strictly  to  all  the  terms  of  the  lease,  and,  tt  bids  cannot  be  obtained  sub- 
ject to  these  conditions,  to  surrender  the  lease  to  the  landlord. 

[Ed.  Note.— For  other  cases,  see  Bankmptcy»  Gent  Dig.  H  863-^65; 
Dec.  Dig.  I  262.*] 

In  Bankruptcy,  In  the  Matter  of  Jacob  E.  Gutman,  bankrupt..  On 
petition  to  review  a  referee's  order  denying  the  claim  of  Right  Rev- 
erend Cleland  K.  Nelson,  Episcopal  Bishop  of  the  Diocese  of  Atlanta, 
as  trustee  of  the  fund  for  the  support  of  Episcopal  missions  of  the 
said  diocese,  and  the  Protestant  Episcopal  Church  in  the  Diocese  of 
Georgia,  a  corporation,  as  trustee  of  the  fund  for  the  support  of  the 
indigent  widows  and  orphans  of  deceased  clergymen  of  the  diocese 
of  Georgia,  to  forfeit  a  lease  to  the  bankrupt.    Affirmed. 

Lawton  &  Cunningham  and  Edward  S.  Elliott,  all  of  Savannah,  for 
petitioners. 

Remer  L.  Denmark  and  Garrard  &  Gazan,  all  of  Savannah,  for 
bankrupt. 

SPEER,  District  Judge.  In  this  case  the  title  to  a  storehouse  in 
La  Roche  Tything,  Heathcote  ward,  in  Savannah,  was  in  the  Right 
Reverend  Cleland  K.  Nelson,  Episcopal  bishop  of  the  diocese  of  At- 
lanta, as  trustee  of  the  fund  for  the  support  of  Episcopal  missions  of 
the  said  diocese,  and  also  in  the  Protestant  Episcopal  Church  in  the 
diocese  of  Georgia,  a  corporation,  as  trustee  of  the  fund  for  the  sup- 
port of  the  indigent  widows  and  orphans  of  deceased  clergymen  of 
that  diocese.  The  tenant  bears  to  English  ears  the  ominous  name  of 
"Jacob  E.  Gutman,"  which  perhaps  in  the  kindly  German  imports 
"Gootman";  that  is,  "Goodman."  However  this  may  be,  Gutman 
becomes  bankrupt,  and  the  prelates  who  have  intrusted  their  valuable 
holding  in  La  Roche  Tything  to  him  discover  that  their  lease  is  claimed 
by  the  trustee  Remer  L.  Denmark  of  the  Savannah  bar  as  one  of 
Gutman's  assets.  The  referee  is  of  the  trustee's  opinion.  He  orders 
the  leasehold  rights  of  Gutman  to  be  sold.  This  is  done  over  the 
strenuous  objection  of  the  clergy,  who  declare  the  proceeding  illegal. 
Their  contention  is  entitled  to  great  consideration  for  as  early  as 
the  day  of  William  of  Malmesbury  in  the  eleventh  century  it  is  an- 
nounced by  that  worthy,  "Nullus  clericus  nisi  causidicus."  In  addi- 
tion to  this,  the  clerical  is  fortified  by  the  opinions  and  argument  of 
orthodox  counsel. 

It  is  contended  for  the  church:  First.  That  by  its  express  terms 
the  lease  was  not  assignable,  and  therefore  the  trustee  who  takes 
the  property  of  the  bankrupt  cum  onere  cannot  take  the  lease  for  the 
effect  of  such  taking  would  be  an  assignment,  and  for  the  same  rea- 
son that  he  cannot  sell  it.  It  is  argued  that  the  holding  of  Gutman 
is  merely  a  usufruct,  and  that  he  has  no  estate  in  the  land  whatever. 
Second.  That  after  bankruptcy  there  was  a  default  in  the  payment 
of  monthly  rentals,  and  this  because  of  an  express  provision  of  the 
lease  worked  an  immediate  forfeiture. 

•For  oilier  cases  see  same  topic  *  {  numbxr  in  Pec.  *  Am.  Digs.  1A07  to  daX%  ft  Rep'r  Indeiet 
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[1]  Upon  the  last  ground  it  will  suflSce  to  say  thit  Gutman  was 
adjudicated  a  bankrupt  on  the  28th  day  of  May,  1912.  The  trustee 
was  appointed  on  the  10th  day  of  June.  Within  five  days  he  ten- 
dered the  May  rentals,  which  were  not  due  until  the  1st  day  of  June, 
and  these  were  declined.  Besides,  it  was  conceded  that,  while  the 
lease  stipulated  that  the  rentals  should  be  paid  on  the  1st  of  the 
month,  it  was  the  unbroken  custom  of  Gutman  to  pay,  and  the  church 
authorities  to  receive  payment,  on  the  10th  of  the  month.  The  fail- 
ure to  pay  for  five  days  it  is  true  would  have  worked  a  forfeiture,  but 
the  trustee  accepted  the  lease  and  offered  to  pay  the  rentals  due 
within  four  days  after  the  10th.  Now  the  bankruptcy  law  does  not 
hold  the  trustee  to  the  precise  and  rigid  performance  of  a  stipula- 
tion, even  though  tune  is  of  the  essence  of  a  contract.  Like  the  ad- 
ministrator of  a  deceased  person's  estate,  and  the  bankrupt  is  civilitum 
mortuus,  the  trustee  is  given  a  reasonable  time  within  which  to  make 
payment,  or  perform  a  duty.  This  is  made  clear  by  many  cases. 
In  re  Rubel  (D.  C)  166  Fed.  131 ;  In  re  Frazin  &  Oppenheim  (D.  C.) 
174  Fed.  713;  In  re  Roth  &  Appel,  181  Fed.  670,  104  C.  C.  A.  649, 
31  L.  R.  A.  (N.  S.)  270;  In  re  Frazin  &  Oppenheim,  183  Fed.  28,  105 
C.  C.  A.  320,  33  L.  R.  A.  (N.  S.)  745;  Dushane  v.  Beall,  161  U.  S. 
513,  16  Sup.  Ct.  637,  40  L.  Ed.  791 ;  U.  S.  Trust  Co.  v.  Wabash  Ry., 
150  U.  S.  289  (1)  (2),  14  Sup.  Ct.  86,  37  L.  Ed.  1085.  Since  equity 
abhors  a  forfeiture,  and  the  bankruptcy  court  is  a  court  of  equity, 
we  are  very  sure  that  an  offer  to  pay  the  rentals  due  within  five  days 
after  the  usual  and  customary  date  of  payment  should  avoid  the  for- 
feiture of  all  the  creditors'  rights  if  they  in  fact  existed  in  the  lease- 
hold interest  of  the  bankrupt. 

[2]  Whether  such  rights  do  exist  is  a  question  of  greater  grav- 
ity. It  is  contended  by  Mr.  Elliott  with  much  earnestness  and  ability 
for  the  lessors  here  that,  since  Gutman  could  not  himself  have  as- 
signed his  lease,  the  law  imparts  to  the  trustee  no  such  right.  Un- 
happily, however,  for  this  contention,  the  precise  question  seems  to 
have  been  determined  adversely  to  it  by  the  Supreme  Court  of  the 
United  States.  This  was  in  the  case  of  Gazlay  v.  Williams,  Trustee, 
210  U.  S.  41,  28  Sup,  Ct.  687,  52  L.  Ed.  950.  In  that  case  the  lease 
contained  this  stipulation: 

''Provided,  however,  that  if  said  lessee  shall  assign  this  lease  or  underlet 
said  premises,  or  any  part  thereof,  or  If  said  lessee^s  interest  therein  shall  be 
sold  under  execution  or  other  legal  process,  without  the  written  consent  of 
said  lessors,  their  heirs  or  assigns,  Is  first  had,  or  if  said  lessee  or  assigns 
shall  fail  to  keep  any  of  the  other  covenants  of  this  lease  by  said  lessee  to 
be  kept,  it  shall  be  lawful  for  said  lessors,  their  heirs  or  assigns,  into  said 
premises  to  re-enter  and  the  same  to  have  again,  repossess,  and  enjoy  as  in 
their  first  and  former  estate,  and  thereupon  this  lease  and  everything  therein 
contained  on  the  said  lessor's  behalf  to  be  done  and  performed,  shall  ceaae, 
determine,  and  be  utterly  void." 

This  stipulation  is  even  more  stringent  than  that  in  the  lease  before 
the  court,  and  there  Chief  Justice  Fuller,  for  the  unanimous  court, 
reannounces  the  law  as  it  had  been  previously  stated  in  Jones  on 
Landlord  &  Tenant,  that  an  ordinaiy  covenant  against  subletting  and 
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assignment  is  not  brolcen  by  a  transfer  of  the  leased  premises  by  opera- 
tion of  law,  "but  the  covenant  may  be  so  drawn  as  to  expressly  pro- 
hibit such  a  transfer,  and  in  that  case  the  lease  would  be  forfeited  by 
an  assignment  by  operation  of  law/'  A  clause  in  the  syllabus  of  that 
•case  clearly  condenses  the  ruling.    It  is : 

"The  passage  of  a  lease  from  the  bankrupt  to  the  trustee  is  by  operation 
of  law  and  not  by  the  act  of  the  bankrupt  nor  by  sale,  and  a  sale  by  the 
trustee  of  the  bankrupt's  Interest  Is  not  forbidden  by,  nor  Is  It  a  breach  of 
a  covenant  for,  re-entry  In  case  of  assignment  by  the  lessee  or  sale  of  his  In- 
terest under  execution  or  other  legal  process,  where,  as  In  this  case,  there  Is 
no  covenant  against  transfer  by  operation  of  law." 

The  chief  element  of  wealth  in  Georgia  is  in  lands,  and  our  legis- 
lation and  jurisprudence  are  not  unfavorable  to  the  landlord.  This, 
indeed,  has  been  recently  made  plain  by  a  decision  in  this  court  (In 
re  Burns  [D.  C]  175  Fed.  633)  subsequently  affirmed  by  the  Supreme 
Court  (Henderson,  Trustee,  v.  Mayer,  225  U.  S.  631,  32  Sup.  Ct.  699, 

56  L.  Ed. ).    There  a  superior  lien  was  accorded  the  landlord 

against  the  assets  of  the  bankrupt. 

The  precise  question  now  before  the  court  now  seems  controlled 
by  section  3115  of  the  Code  of  Georgia  of  1895.    This  provides: 

"When  the  owner  of  real  estate  grants  to  another  simply  the  right  to  pos-i 
sess  and  enjoy  the  use  of  such  real  estate,  either  for  a  fixed  time  or  at  the 
will  of  the  grantor,  and  the  tenant  accepts  the  grant,  the  relation  of  land- 
lord and  tenant  exists  between  them.  In  such  case  no  estate  passes  out  of 
the  landlord,  and  the  tenant  has  only  a  usufruct,  which  he  cannot  convey  ex- 
cept by  the  landlord's  consent,  and  which  is  not  subject  to  levy  and  sale." 

Then  follows  this  significant  clause: 

''And  all  renting  or  leasing  of  snch  real  estate  for  a  period  of  time  less 
than  five  years  shall  be  held  to  convey  only  the  right  to  possess  and  enjoy 
such  real  estate,  and  to  pass  no  estate  out  of  the  landlord,  and  to  give  only 
the  usufruct,  unless  the  contrary  be  agreed  upon  by  parties  to  the  contract, 
and  so  stated  therein." 

Now  the  restriction  of  this  language  to  a  lease  of  less  than  five 
years  is  of  the  utmost  significance  here.  It  clearly  imports  in  our 
j'udgment  no  change  as  to  the  general  law  with  regard  to  a  lease  for 
five  years  or  more.  "Expressio  unius  est  exclusio  alterius."  Such  gen- 
eral law,  as  we  have  seen,  has  been  announced  by  the  Supreme  Court 
in  Gazlay  v.  Williams,  supra.  It  is  a  reannouncement  of  the  common 
law.  It  is  supported  by  reference  to  the  doctrine  of  Dumpor's  Case, 
4  Rep.  119;  s.  c,  1  Smith's  Leading  Cases,  85;  by  Doe  v.  Bevan,  3 
M.  &  S.  353.  In  the  last  case  so  renowned  a  judge  as  Lord  Ellen- 
borough  sat  as  chief  justice,  and  with  him  Judges  Le  Blanc,  Dan- 
forth,  and  Bayley.    In  a  concurring  opinion  the  last  said : 

''It  has  never  been  considered  that  the  lessee's  becoming  bankrupt  was  an 
avoiding  of  the  lease  within  this  proviso;  and,  if  it  be  not,  what  act  has  the 
lessee  done  to  avoid  it?  All  that  has  followed  upon  his  bankruptcy  ]»  not 
by  his  acta  but  by  the  operation  of  law  transferring  his  property  to  his 
assignees.  [For  "assignee"  read  "trustee."]  Then  shall  the  assignees  have 
capacity  to  take  it,  and  yet  not  to  dispose  of  It  Shall  they  take  it  only  for 
their  own  benefit,  or  be  obliged  to  retain  it  in  their  hands  to  the  prejudice  of 
the  creditors,  for  whose  benefit  the  law  originally  cast  it  upon  them?  Un* 
doubtedly  that  can  never  bet** 
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It  follows  that  since  the  limitations  placed  upon  the  common  law  by 
the  statute  of  Georgia  upon  which  the  landlord  here  must  rely  does 
not  extend  to  a  lease  of  five  years  and  beyond,  and  since  this  is  a 
lease  for  five  years,  we  must  hold  that  its  transfer  from  the  bankrupt 
to  the  trustee  by  operation  of  the  bankruptcy  law  does  not  avoid  the 
lease,  and,  since  it  is  of  value,  it  may  be  sold  for  the  benefit  of  cred- 
itors. 

While  this  is  true,  as  in  another  case,  we  hold  it  is  the  duty  of  the 
court  to  see  to  it  that  the  sale  is  made  upon  terms  that  will  make  sure 
the  payment  of  all  the  rentals  due  and  to  become  due  to  the  landlord. 
Equity  we  think  demands  that  this  lease  should  be  made  to  bring  an 
upset  price  which  will  make  sure  the  payment  of  these  rentals  for 
the  eleemosynary  purposes  to  which  they  are  to  be  appropriated. 
Non  constat  that  the  purchaser  of  the  lease  will  make  these  payments 
when  they  become  due.  The  court  while  doing  equity  to  the  creditors 
must  secure  equity  to  the  landlord. 

[3]  We  think  it  our  duty,  therefore,  to  send  this  case  back  to  the 
referee,  and  direct  that  this  lease  be  resold  at  an  upset  price  sufficient 
to  pay  to  the  authorities  of  the  church  the  entire  rentals  for  the  term 
of  the  lease,  and  that  the  trustee  should  pay  over  such  rentals  for 
the  entire  term  of  the  lease  as  soon  as  he  receives  them.  On  failure 
to  sell  the  lease  for  a  sum  sufficient  to  pay  down  all  the  rentals  due 
for  the  term  of  the  lease,  order  should  be  taken  to  restore  at  once 
the  property  in  its  integrity  to  the  owners,  and,  besides,  to  pay  the 
rentals  already  accumulated,  and  other  proper  charges  under  the  lease. 
The  same  equitable  result  may  be  secured  if  the  referee,  in  his  judg- 
ment, should  accept  a  bond,  with  ample  security  to  be  approved  by 
him,  obliging  the  purchaser  at  the  sale  to  conform  strictly  to  all  the 
terms  of  the  lease. 

Let  order  be  taken  accordingly. 


PERKINS  V.  APOI/LO  BROS.,  Inc. 

pistrict  (Jourt,  E.  D.  Pennsylvania.    June  25,  1912.) 

No.  391. 

1.  Tbade-Mabks  and  Tbads-Names  (S  93*) — Uni,awful  Competition — Evi- 
dence. 

Unfair  competition  in  the  sale  of  cigarettes  under  a  similar  name 
was  not  established,  where  the  two  brands  were  not  offered  to  the  same 
market,  did  not  in  fact  compete,  and  no  dec^ntion  or  attempted  decep- 
tion was  proved,  but  it  appeared  that  deferi^mt  adopted  the  name  in 
Ignorance  of  the  name  previously  used  by  complainant 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §§  104^106;   Dec.  Dig.  §  93.* 

Unfair  competition  in  use  of  trade-mark  or  trade-name,  see  notes  to 
Scheuer  v.  Muller,  20  0.  G.  A.  165;  Lare  v.  Harper  &  Bros.,  30  C.  C. 
A.  376.] 

•For  other  cases  see  same  topic  A  §  numbbb  in  Dec.  it  Am.  Digs.  1907  to  date,  it  RepT  Indexes 
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2.  Thade-Mabks  and  Tbads- Names  (§  59*) — iNHUNOEicEirr. 

Where  plalntlif  had  previously  sold  Turkish  tobacco  cigarettes  under 
the  name  "Nubia/'  complainant  was  entitled  to  restrain  defendant's  use 
of  the  word  "Nubias"  in  the  sale  of  similar  cigarettes ;  the  names  being 
substantially  similar,  though  the  packages  were  not  the  same. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Gent 
Dig.  §1  6S-72;   Dec.  Dig.  |  59.*] 

t,  Tbadd-Mabks  and  Tbads-Nambs  (|  59*) — ^Nakes  Ayailablx  as  Tbads- 
Mabks — Gboobaphical  Name. 

A  geographical  name  may  be  used  as  a  trade-mark,  but  a  merchant 
60  using  it  is  not  entitled  to,  and  cannot  acquire,  the  exclusive  right 
thereto,  unless  his  us^  of  the  word  has  acquired  a  secondary  meaning, 
in  which  event  he  will  be  entitled  to  protection. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Gent 
Dig.  §1  68-72;   Dec  Dig.  §  59.*] 

4.  Trade-Masks   and   Tbadb-Naices   (|   69*) — Geoobaphxcal   Name — Ust— 
Right  to  PsoxEcnoN. 

Where  the  word  **Nubia,*'  as  applied  to  cigarettes  manufactured  to  the 
United  States  by  both  the  complainant  and  defendant,  did  not  imply  that 
the  cigarettes  were  made  in  Nubia  or  in  Turkey,  or  that  they  were  made 
out  of  Nubian  tobacco,  but  rather  they  were  made  in  the  United  States 
from  Turkish  tobacco,  as  they  in  fact  were,  complainant  was  entitled  to 
restrain  defendant's  Infringement  thereof  by  selling  its  cigarettes  under 
the  name  "Nubias." 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Gent 
Dig.  H  68-72 ;  Dec  Dig.  |  59.«] 
■ 
In  Equity.     Suit  by  Charles  B.  Perkins  against  Apollo  Bros.,  In^ 
corporated.    Decree  for  complainant. 

Edward  M.  Biddde,  Charles  L.  McKeehan,  and  Joseph  S.  Clark,  all 
of  Philadelphia,  Pa.,  for  complainant. 

Albert  W.  Sanson  and  Hector  T.  Fenton,  both  of  Philadelphia,  Pa., 
for  respondent 

J.  B.  McPHE:RSON,  Circuit  Judgre.  This  action  seeks  to  restrain 
the  defendant  from  unfair  competition  in  the  sale  of  cigarettes,  and 
also  from  the  use  of  a  trade-name  averred  to  belong  to  the  plaintiflE. 

[1]  (1)  The  evidence  does  not  support  the  charge  of  unfair  com- 
petition. The  two  brands  of  cigarettes  are  not  offered  to  the  same 
market,  and  do  not  compete  in  fact.  No  deception  or  attempted  de- 
ception was  proved,  and  I  incline  to  the  belief  (which  is  relevant  on 
this  branch  of  the  case)  that  the  defendant  adopted  the  name  used 
on  its  brand  in  ignorance  of  the  name  used  by  the  plaintiff. 

[2]  (2)  The  real  contention  is  about  the  trade-name.  The  name 
on  the  plaintiff's  brand  is  "Nubia" — in  the  singular  number — ^and  the 
name  on  the  defendant's  is  "Nubias" — ^apparently  in  the  plural.  The 
plaintiff  was  in  the  field  several  years  before  the  defendant,  andl  it 
seems  hardly  open  to  discussion  whether  the  later  name  resembles 
the  earlier  so  closely  as  to  infringe.  As  I  think,  they  are  practically 
identical,  and  therefore,  although  the  dress  and  the  devices  used  on 
the  respective  packages  are  dissimilar,  nevertheless  the  name  is  not 
at  the  defendant's  service  if  the  plaintiff  has  a  prior  and  a  better 

*For  othtr  caa«i  ■••  lam*  t«plo  4  |  uuuBtM  in -Dm.  it  Am.  Digi.  1M7  to  4at«^  4  Rep'r  Uidmsm 
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right.  And  it  makes  no  difference  that  the  plaintiffs  market  may  be 
for  the  present  somewhat  restricted,  nor  that  the  defendiant  and  the 
plaintiff  are  not  yet  appealing  to  the  same  trade.  At  any  time  these 
conditions  may  change,  and  it  seems  clear  that  if  the  plaintiflE  has  ac- 
quired a  right,  either  exclusive  or  qualified,  to  use  the  nalme  "Nubia," 
the  defendant  cannot  trespass  upon  his  right,  whether  it  be  complete 
or  limited. 

[3,  4]  How  extensive,  then,  is  thelplaintifFs  right?  If  "Nubia"  were 
an  arbitrary  word,  his  right  would  be  undoubted  and  complete.  He 
is  the  only  seller  of  Nubia  cigarettes,  and  has  sold  many  thousand 
during  the  last  14  years.  If  the  name  were  arbitrary,  "Nubias"  could 
not  be  used  under  any  circumstances,  no  matter  how  innocent  might 
be  the  defendant's  state  of  mind,  nor  how  slight  the  actual  competition. 
The  plaintiff's  right  of  property  in  the  name  could  not  be  interfered 
with,  and  the  defendant  would  be  obliged  to  exercise  its  ingenuity  in 
constructing  another  word.  But,  of  course,  "Nubia"  is  not  an  arbi- 
trary word.  It  is  the  name  of  a  country  in  Africa,  a  province  of 
Egypt,  and,  since  it  is  a  geographical  name,  its  use  as  a  trade-name 
is  subject  to  some  restrictions.  It  is  not  correct  to  say  that  a  geo- 
graphical name  may  never  be  used  as  a  trade-name ;  on  the  contrary, 
a  merchant  may  use  it  freely,  but,  as  a  general  rule,  he  cannot  acquire 
an  exclusive  right  thereto.  Other  merchants  may  use  it  as  freely  as 
he,  unless  it  has  acquired  a  secondary  meaning  in  his  hands,  and  in 
that  event  such  meaning  will  receive  due  protection.  It  is  therefore 
necessary  to  inquire  what  "Nubia"  should  be  held  to  mean  as  the 
plaintiff  is  using  it,  and  this,  I  take  it,  is  a  question  of  fact  here  as 
in  similar  inquiries.  And  at  this  point  it  should  be  further  noted  that 
the  plaintiff  has  reinforced  the  obvious  suggestions  of  "Nubia"  by  the 
pictorial  devices  that  he  adds  upon  his  packages.  He  depicts  a  desert 
scene  in  which  camels  and  pyramids  are  shown,  and  there  are  also 
some  columns  and  an  arch  that  are  Egyptian  in  style.  .  I  cannot  doubt 
that  the  name  and  these  devices  taken  as  a  whole  were  intended  to 
suggest,  as  they  certainly  do  suggest,  that  the  tobacco  in  the  cigarettes 
is  of  Egyptian,  or  of  Turkish,  origin.  They  might  also  suggest,  and 
this  is  the  only  other  alternative,  that  the  cigarettes  had  been  made 
in  Nubia,  or  at  least  in  Egypt;  but  this  possible  suggestion  is  neg- 
atived by  the  appearance  of  the  plaintiff's  name  and  address  in  a  con- 
spicuous position  on  the  package :  "Charles  B.  Perkins,  Boston,  Mass., 
U.  S.  A."  I  think;  therefore,  that  the  inference  should  be  drawn  that 
the  word  "Nubia"  with  its  surroundings  on  the  plaintiff's  package 
means  that  the  tobacco  is  Egyptian,  or  Turkish,  in  origin ;  both  Nubia 
and  Egypt  being  included  within  the  Turkish  Empire.  And  this  is 
true  in  fact,  for  the  plaintiff's  cigarettes  are  made  of  Turkish  tobacco, 
which  is  a  distinctive  name  for  a  well-known  kind  of  tobacco,  irre- 
spective of  the  particular  country  or  province  in  or  near  the  Turkish 
Empire  where  it  may  be  gfown.  As  far  as  the  evidence  discloses 
and  my  general  knowledge  on  the  subject  extends,  there  is  no  dis- 
tinctive kind  of  tobacco  known  as  "Nubian,"  and  certainly  not  in  the 
sense  in  which  it  is  customary  to  speak  of  Turkish,  or  of  Sumatra, 
or  even  of  Virginia,  or  of  Burley,  tobacco.    No  doubt  tobacco  is  grown 
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in  the  country  of  Nubia,  bat  there  is  no  evidehce  that  its  kind  is  dis- 
tinctive, or  its  quantity  unusual,  or  that  much  of  it  is  exported.  I 
venture  to  affirm  that  it  has  no  place  in  the  American  market  by  rea- 
son of  any  distinctive  quality,  and  has  acquired  no  place  there  by  the 
name  of  "Nubian"  for  any  reason. 

In  a  word,  I  do  not  find  in  this  record  sufficient  evidence  to  sup- 
port the  argument  that  the  plaintiff's  trjde-name  of  "Nubia"  is  telling 
an  untruth,  or  is  intended  to  deceive  the  public.  I  think  it  means  no 
more  than  I  have  already  indicated,  namely,  that  the  package  con- 
tains cigarettes  of  Turkish  tobacco  made  by  Charles  B.  Perkins  in 
Boston.  These  are  undoubtedly  the  facts,  but  for  the  purposes  of  this 
case  I  shall  assume  that  such  use  of  the  name  does  not  give  the  plain- 
tiflF  an  exclusive  right  thereto  under  any  and  all  circumstances.  I 
shall  treat  it  as  a  geographical  name,  pure  and  simple,  but  even  then 
I  think  the  plaintiff's  right  is  superior.  If  the  defendant  were  mak- 
ing cigarettes  in  Nubia,  or  were  making  cigarettes  in  the  United  States 
out  of  Nubian  tobacco,  it  would  have  a  right  to  call  them  "Nubias," 
or  any  other  similar  name  to  indicate  where  they  were  made  or  where 
the  tobacco  was  grown.  But  neither  of  these  suppositions  is  true. 
The  defendant's  business  and  the  plaintiff's  business  are  in  part  ex- 
actly alike.  They  both  manufacture  cigarettes  in  the  United  States, 
not  out  of  Nubian,  but  out  of  Turkish,  tobacco,  and  I  think  no  suf- 
ficient reason  has  been  pointed  out  for  allowing  the  defendant  to  use 
a  name  to  which  the  plaintiff  has  acquired  a  prior  right  by  prior  and 
continuous  use.  Both  parties  are  doing  the  same  thing,  and  are  seek-  ^ 
ing  to  use  the  same  name  for  the  same  purpose.  Neither  has  the 
slightest  connection  with  Nubia  or  with  Egjrpt,  except  that  both  use 
Turkish  tobacco.  The  dispute  is  between  American  manufacturers 
about  the  use  of  a  trade-name  which  both  happen  to  like,  and  (for  all 
that  is  shown  by  the  evidence)  which  both  appear  to  have  chosen,  and 
to  be  using,  innocently  enough.  It  seems  to  be  a  situation  where  a 
court  may  properly  apply  the  maxim,  "Prior  in  tempore,  potior  in  jure." 

The  plaintiff  is  entitled  to  a  decree  against  AppoUo  Bros.,  Incorpo- 
rated, in  accordance  with  this  opinion. 


THE  PRUDENCE.  THE  NORFOI/K.  THE  BARGE  tlO.   14. 

(District  Court,  E.  D.  Virginia.    June  24,  1912.) 

GoLZJSiON  (I  105*) — Evidence — ^Weight — Suftioienot. 

On  libel  for  damages  sustained  in  collision  in  the  Elizabeth  river  be- 
tween a  barge  and  a  car  float,  evidence  held  to  show  that  the  collision 
was  caused  by  negligence  of  the  steam  tug  which  was  towing  the  barge 
In  cutting  loose  her  tow  and  proceeding  to  anchor  the  same,  under  such 
circumstances  as  to  cause  it  in  the  then  condition  of  the  wind  and 
weather  to  in  effect  occupy  the  entire  channel,  that  the  barge  was  at 
fault  for  failing  to  have  and  maintain  proper  anchor  lines,  and  that  the 
car  float  and  tug  which  was  towing  it  were  free  from  fault 
[Ed.  Note. — ^For  other  cases,  see  Collision,  Dec.  Dig.  |  105.* 
Collision  with  or  between  towing  vessels  and  vessels  in  tow.  See  note 
to  The  John  Englis,  10  C.  C.  A.  581.] 

Vor  otli«r  easM  m«  um«  toplo  A  |  nvmbbb  In  Dec.  4  Am.  Digs.  1907  to  dftta^  lb  Rep'r  IndexM 
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In  Admiralty.  Libel  by  John  Andrews,  master  of  the  barge  Ella 
A.  Dempsey,  against  steam  tug  Prudence,  steam  tug  Norfolk,  and 
Barge  No.  14.    Libel  sustained. 

John  W.  Oast,  Jr.,  of  Norfolk,  Va.,  for  libelant. 
Edward  R.  Baird,  Jr.,  of  Norfolk,  Va.,  for  steam  tug  Prudence. 
Floyd  Hughes  and  Thomas  H.  Willcox,  both  of  Norfolk,  Va.,  for 
tug  Norfolk  and  Barge  No.  14. 

WADDILL,  District  Judge.  On  the  night  of  the  12th  of  Novem- 
ber, 1911,  the  barge  Ella  A.  Dempsey  was  in  collision  with  car  float 
No.  14  of  the  New  York,  Philadelphia  &  Norfolk  Railroad  Company, 
in  the  waters  of  the  Elizabeth  river,  about  three-eighths  of  a^mile 
south  of  the  Virginian  Railway  piers.  The  Dempsey  was  one  of  four 
barges  in  tow  of  the  steam  tug  Prudence,  en  route  from  Baltimore 
to  Norfolk,  and  the  car  float  was  in  tow  of  the  New  York,  Philadel- 
phia &  Norfolk  Railroad  Company's  tug  Norfolk,  en  route  from 
Cape  Charles  to  Norfolk,  loaded  with  some  28  cars.  The  Dempsey 
was  the  rear  of  the  four  barges  in  the  tow,  was  light,  and  the  other 
three  loaded.  The  barge  Pennsylvania  was  the  third  barge  in  the 
tow,  and  next  to  the  Dempsey.  Both  the  car  float  and  the  barges 
were  being  towed  on  hawsers  of  the  usual  length  in  those  waters. 
The  night  was  dark  and  stormy,  the  wind  blowing  strongly  from  the 
northwest,  and  the  point  of  collision  an  exposed  one,  especially  with 
'  the  wind  from  that  quarter,  and  of  the  velocity  then  existing.  The 
barge  and  car  float  came  together  starboard  to  starboard,  the  float 
striking  the  Dempsey  about  amidships,  and  scraping  her  tift,  causing 
considerable  injury,  tearing  away  her  stem  post,  her  rudder  post, 
and  rudder  shoe. 

The  libel  was  filed  by  the  master  of  the  Dempsey  against  the 
Prudence,  the  tug  Norfolk,  and  Barge  No.  14,  commonly  called  a 
car  float.  The  case  of  the  Dempsey,  briefly,  is  that  the  Prudence  find- 
ing it  impracticable,  on  account  of  the  weather  conditions,  to  proceed 
up  the  harbor  with  its  tow,  when  passing  Sewell's  Point,  signaled 
to  shorten  hawser  preparatory  to  anchoring;  that  a  short  time  there- 
after, at  a  point,  as  is  claimed,  to  the  eastward  of  midchannel,  and 
some  three-eighths  of  a  mile  above,  and  to  the  southward  of,  the 
Virginian  Railway  piers,  the  collision  occurred.  The  barges  were 
cut  loose,  and  the  first  two  anchored,  with  anchor  lights  up,  and  the 
Pennsylvania  and  Dempsey  were  engaged  in  anchoring  at  the  time. 
All  of  the  barges  were  anchored  to  the  eastward  of  midchannel,  and 
further  out  from  the  channel  as  they  tailed  from  the  tug;  the  Demp- 
sey being  inshore  from  the  eastward  line  of  the  channel  some  700 
or  800  feet.  The  captain  of  the  Dempsey  admitted  hearing  the  signal 
to  prepare  to  anchor,  but  not  the  one  to  anchor,  and  also  admitted 
that  at  the  time  of  the  collision  the  barge  had  been  cut  loose  from 
the  tug,  though  the  Dempsey  was  still  made  fast  to  the  Pennsylvania, 
ready  to  anchor,  and  at  the  time  that  her  running  lights,  including  tlie 
white  light  aft,  were  still  burning,  that  no  anchor  light  was  up,  and 
that  she  had  been  driven  round  by  the  force  of  the  wind  and  tide. 
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SO  as  to  be  heading  northwest,  or  down  stream.  It  was  while  in 
this  position,  and  many  feet  to  the  eastward  of  the  channel,  that  the 
Prudence  and  the  Dempsey  contend  the  collision  occurred  by  the 
car  float  attempting  to  pass  the  Dempsey  inshore,  scraping  her  from 
amidship  on  her  starboard  side,  and  with  the  result  as  above  indi- 
cated. 

The  Norfolk's  contention  i^  that  at  the  time  of  the  collision  she 
was  navigating  on  her  regular  course  up  the  western  side  of  the  chan- 
nel; that  her  navigators  saw  the  lights  of  a  tug  some  one  and  a 
half  to  two  points  on  her  starboard  bow,  and  three  miles  away;  that 
they  were  white  lights,  indicating  that  they  were  going  ahead,  and 
were  to  the  westward  of  the  channel;  that  it  was  impossible  to  tell 
whether  they  were  actually  moving  or  not;  that  no  material  change 
was  made  in  the  position  of  the  tow  ahead  after  it  was  observed  un- 
til the  time  of  the  collision,  and  that  her  navigators  made  no  change 
in  her  course,  believing  that  she  was  traveling  a  safe  distance  from 
the  tow,  while  the  latter  was  apparently  proceeding  to  the  westward 
of  midchannel,  and  outside  of  the  buoys  marking  the  line  of  the 
channel;  that  they  first  saw  the  Dempsey  in  the  dark,  without  lights, 
and  in  such  close  proximity  to  the  Norfolk  as  to  make  it  impracticable 
to  stop  her  tow,  or  do  more  than  put  her  wheel  hard  astarboard  and 
stop  her  engines,  which  was  done,  with  a  view  of  lightening  as  far 
as  possible,  the  eifects  of  the  collision. 

Witnesses  from  the  Dempsey  and  the  three  barges  with  her  in  tow, 
the  Prudence  and  the  Norfolk  and  car  float,  were  examined,  and 
gave  their  views  as  to  the  manner  and  circumstances  of  the  collision, 
and  it  may*  be  said  that,  as  between  them  on  some  of  the  material 
questions  involved,  there  is  an  apparent  hopeless  conflict  in  the  tes- 
timony, though  doubtless  they  all  gave  what  they  believed  to  be  cor- 
rect accounts  of  the  occurrence,  and  which  in  many  respects  is  quite 
as  accurate  as  might  be  expected,  taking  into  account  the  darkness 
and  prevalence  of  the  existing  storm.  The  most  important  point  in 
issue,  and  as  to  which  there  is  the  greatest  conflict,  and  one  that  is 
necessary  to  be  solved,  is  as  to  where  the  collision  occurred,  whether 
as  contended  for  by  the  Prudence  and  the  Dempsey,  well  to  the 
eastward  of  the  channel,  or, as  maintained  by  the  Norfolk,  on  the 
westward  line  of  the  channel.  After  much  consideration  on  this  sub- 
ject, the  opinion  of  the  court  is  that  the  collision  did  not  take  place 
as  contended  for,  some  700  or  800  feet  to  the  eastward  of  the  eastern 
line  of  the  channel,  as  libelant  claims.  If  it  did,  all  the  other  ques- 
tions in  the  case  would  be  easy  of  solution,  since  the  Norfolk  could 
not  by  any  possibility  escape  liability,  if  with  a  tow  of  the  character 
in  hand,  she  was  navigating  as  contended  by  the  libelant,  and  ran 
into  the  tow  of  the  Prudence,  whether  actually  anchored,  or  in  course 
of  being  anchored.  To  have  so  navigated  entirely  outside  of  the 
channel,  and  the  usual  track  of  vessels  of  her  character,  ascending 
the  river,  under  the  then  condition  of  wind  and  weather,  would  have 
been  highly  improper  and  grossly  reckless  and  negligent. 

In  the  view  taken  by  the  court,  th^  respective  tows  were  at  the 
197  F.— 31 
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time  of  the  collision,  and  shortly  prior  thereto,  approximately  in  the 
positions  contended  for  by  the  Norfolk — that  is  to  say,  that  the  latter 
vessel  was  navigating  to  the  westward  side  of  the  channel,  and  that 
the  Prudence  and  her  tow  had  been  so  proceeding,  and  that,  at  the 
time  of  attempting  to  anchor,  the  Dempsey  was  cast  loose  on  the 
westward  side  of  the  channel  and  blown  across  the  channel  over 
to  the  eastern  side  thereof,  and  while  thus  adrift,  and  occupying  the 
channel,  the  collision  in  question  occurred.  It  is  difficult  to  determine 
precisely  how  the  accident  happened,  but,  having  in  view  the  charac- 
ter of  injury  to  the  Dempsey's  rudder  post,  rudder,  and  rudder  shoe, 
it  is,  in  the  judgment  of  the  court,  more  likely  to  have  occurred  b^ 
the  Norfolk's  hawser  fouling  thart  of  the  Dempsey,  causing  her  to 
swing  round,  throwing  her  starboard  side  in  collision  with  that  of  the 
car  float,  then  following  the  Norfolk,  than  that  it  had  drifted  around 
and  was  heading  down  stream,  as  claimed  by  libelant.  In  fact,  libel- 
ant's view  cannot  be  taken  at  all  as  to  how  the  accident  occurred, 
having  any  sort  of  regard  to  the  intelligent  navigation  of  those  in 
charge  of  the  Norfolk,  and  the  car  float,  who  were  experienced  sea- 
men, and  engaged  daily  in  traversing  those  waters. 

The  conclusion  of  the  court  is  (1)  that  the  collision  came  about  as 
the  result  of  the  negligence  of  the  Prudence  in  cutting  loose  her  tow, 
and  proceeding  to  anchor  the  same  under  such  circumstances  as  to 
cause  it  in  the  then  condition  of  the  wind  and  weather,  to,  in  cflfect, 
occupy  the  entire  channel,  and  which  was  a  distinct  fault  on  her  part ; 
(2)  that  the  Dempsey  was  at  fault  for  the  failure  to  have  and  main- 
tain her  proper  anchor  lights,  while  made  fast  to  another  vessel,  and 
occupying  the  channel)  (3)  tfiat  the  steamer  Norfolk  and  car  float 
No.  14  should  be  held  free  from  fault,  since  they  were  only  proceed- 
ing on  their  regular  course  up  the  western  side  of  the  channel,  and 
had  no  right  to  anticipate  that  the  same  would  be  obstructed  by  other 
shipping  Sierein,  without  proper  signal  or  warning  of  its  presence. 

It  follows  from  what  has  been  said  that  a-  decree  may  be  entered 
dismissing  the  libel  as  to  the  Norfolk  and  the  car  float,  and  apportion- 
ing the  ckmagcs  between  the  Prudence  and  the  Dempsey,  with  costs 
to  the  Norfolk  and  car  float  against  the  Prudence  and  the  Demp- 
sey, and,  as  between  the  latter  two  vessels,  to  be  divided  between 
them. 
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UNITED  STATES  V.  STONE  ^83 

UNITED  STATES  ▼.  STONE  et  aL 
(District  Ctourt,  D.  Maryland.    June  14,  1912.) 

OONSPIBAGT   (S  51*) — ^DEPBIVIRO   CITIZENS   OIT  ElOHT  TO  VOT»— FlWBS. 

Fines  imposed  on  defendants  for  violations  of  Gr.  Code  (Act  March  4» 
.  1909,  c.  321,  35  Stat.  1092,  1096  [U.  S.  Comp.  St  Supp.  1911,  pp.  1594, 
1600])  §§  20,  37,  by  conspiring  as  election  officers  to  deprive  colored  citi- 
zens of  the  right  to  vote  at  a  congressional  election. . 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent  Dig.  |  114;  Dec. 
Dig.  I  51.«] 

Criminal  prosecutions  by  the  United  States  against  John  E.  Stone, 
John  W.  Miller,  and  John  M.  Dulany.  On  pleas  of  nolle  contendere. 
Judlgment  imposing  sentence. 

John  Philip  Hill,  U.  S.  Atty.,  Edgar  H.  Cans,  Sp.  Counsel,  and 
J.  Craig  McLanahan,  Asst.  U.  S.  Atty.,  for  the  United  States. 

William  L.  Marbury,  William  S.  Bryan,  Jr.,  Edgar  Allan  Poe,  and 
William  L.  Rawls,  for  defendants^ 

ROSE,  District  Judge,  in  imposing  sentence  upon  the  traversers, 
said: 

You  have  been  indicted  for  violations  of  section  19  of  the  Criminal 
Code  of  the  United  States  by  conspiring  to  injure  and  oppress  cer- 
tain citizens  of  the  United  States  with  intent  to  hinder  and  prevent 
their  free  exercise  of  the  right  to  vote  for  a  representative  in  Con- 
gress. 

Still  another  indictment  charges  you  with  violating  sections  20  and 
37  of  the  same  Code. 

You  demurred  to  these  indictments".  After  able  and  elaborate  ar- 
gument and  full  consideration  the  court  upheld  their  validity.  Vide 
United  States  v.  Stone  (D.  C.)  188  Fed.  836.  To  the  indictment 
drawn  under  sections  20  and  37  of  the  Code  you  have,  with  the  per- 
mission of  the  court,  entered  a  plea  of  nolle  contendere.  The  court 
understands  that  the  district  attorney  proposes  to  enter  a  nolle  pros- 
equi as  to  the  indictment  found  under  section  19.  In  view  of  all  the 
facts  and  circumstances  the  court  will  approve  his  action. 

The  offense  charged  against  you  in  the  indictment,  which  you  have 
by  your  plea  signified  your  willingness  to  admit,  is  a  serious  one. 
It  involves  a  conspiracy;  that  is,  an  unlawful  agreement  among  you 
to  deprive  on  account  of  their  race  and  color  certain  duly  qualified 
and  registered  voters  of  Charles  county,  Md.,  of  their  right  to  vote 
for  a  member  of  Congress  for  the  Fifth  congressional  district  of 
Maryland.* 

The  indictment  charges  that  this  conspiracy  was  in  a  large  part 
effected.  The  offense  is  none  the  less  serious,  in  that,  as  incidental 
to  your  disfranchising  of  colored  citizens,  you  disfranchised  a  num- 
ber of  white  voters  as  well.  It  has  been  represented  to  the  court  that 
you  are  persons  of  eminent  respectability  in  the  ordinary  walks  and 

•For  otbw  easoi  see  same  topic  A  S  mumbbb  in  Deo.  4  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexee 
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relations  of  life.  The  court  believes  these  representations  to  be 
true. 

It  has  been  stated  that  you  have  been  led  to  do  what  you  did  by 
the  combined  influence  of  two  motives:  First,  by  your  conviction 
that  persons  having  Af ricsin  blood  in  their  veins  should  not  be  al- 
lowed to  vote ;  and,  second,  by  a  strong  feeling  of  partisanship  which 
caused  you  to  do  things  in  the  supposed  interest  of  a  candidate  of 
your  political  party  which  you  would  not  have  thought  of  doing  for 
the  furtherance  of  any  personal  object  of  your  own. 

This  court  has  nothing  whatever  to  do  with  the  question  whether 
the  constitutional  provision  prohibiting  the  abridgment  of  the  right 
of  suffrage  on  the  ground  of  race  or  color  should  have  been  adopted 
in  the  first  place,  or  whether  it  should  now  be  repealed.  Every  man 
is  entitled  to  hold  such  views  upon  those  questions  as  commend 
themselves  to  his  judgment.  If  he  feels  that  the  fifteenth  amend- 
ment should  be  repealed,  it  is  clearly  his  right,  and  may  be  his  duty, 
to  do  what  he  can  in  lawful  ways  to  induce  enough  of  his  fellow 
countrymen  to  agree  with  him  to  repeal  it.  So  long, as  it  is  a  part 
of  the  Constitution,  it  is  the  supreme  law  of  the  land,  and  there- 
fore must  be  obeyed,  and  should  be  obeyed  in  spirit  as  well  as  in 
letter.  It  is  not  for  this  court  to  consider  whether  there  ever  may 
be  times  and  places  when  a  higher  law  requires  conscientious  citi- 
zens to  disobey  and  defy  statutory  or  constitutional  enactments.  All 
that  can  be  said  is  that  a  doctrine  which  sanctions  such  disobedience 
and  defiance  is  a  very  dangerous  one.  It  leads  to  very  undesirable 
consequences,  whether  it  takes  the  form  of  bringing  John  Brown  to 
Harpers  Ferry,  an  anarchist  to  bomb  throwing,  or  an  advocate  of 
woman  suffrage  to  window  smashing.  In  its  essence  it  is  a  substi- 
tution of  the  individual  will  for  the  law  of  the  land.  The  distinc- 
tion between  it  and  anarchy  is  in  practice  not  easy  to  draw.  More- 
over, in  point  of  fact,  it  is  seldom  possible  for  those  who  set  out  on 
conscientious  grounds  to  break  the  law  to  preserve  in  the  process 
quite  the  exalted  position  which  in  their  own  minds  they  originally 
intended  to  occupy. 

As  an  illustration,  in  your  own  case,  you  very  possibly  thought  of 
yourselves  as  doing  an  heroic  act.  What  you  in  fact  did,  and  all 
that  you  did,  was  to  display  a  great  deal  of  ingenuity  in  arranging 
a  ballot  upon  which  there  were  only  four  names,  so  as  to  make  it 
exceedingly  difficult  for  any  one  to  vote  for  any  candidate,  except 
the  one  you  wanted  to  see  elected.  The  end  you  had  in  view  may 
have  seemed  to  you  highly  patriotic,  but,  upon  cool  reflection,  you 
will  probably  agree  that  the  means  which  you  were  forced  to  em- 
ploy in  order  to  obtain  that  end  were  an)rthing  rather  than  dignified. 
In  short,  the  tricks  to  which  it  was  necessary  to  resort  to  accomplish 
what  you  set  out  to  do  are  themselves  the  most  complete  condemna- 
tion of  the  attempt  itself. 

In  your  county  the  majority  of  the  supporters  of  the  candidate 
whose  election  you  did  not  desire  were  doubtless  of  the  race  which 
you  did  not  think  ought  to  votc^His  candidacy  was,  however,  sup- 
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ported  by  an  appreciable  number  of  persons  of  your  lown  race,  some 
of  whom  were  in  character,  intelligence,  and  even  in  wealth  the 
equals  of  any  citizens  of  Charles.  The  circumstance .  shows  how 
impossible  it  ordinarily  is  for  any  one  to  go  beyond  the  law  without 
doing  that  which  he  would  rather  leave  undone.  Had  there  been  no 
white  men  unduly  affected  by  your  arrangement  of  the  official  bal- 
lot, it  would  still  remain  true  that  there  can  be  no  higher  obligation 
upon  any  court  than  that  of  protecting  the  rights  of  the  weak  and 
lowly.  If  in  order  to  prevent  a  repetition  of  a  like  offense  by  others 
it  were  necessary  to  put  severe  penalties  upon  you,  it  would  be  the 
unpleasant  duty  of  the  court  to  impose  them.  In  such  case  the  fact 
that  you  had  nothing  personal  to  gain  by  what  you  did,  and  that  in 
doing  it  you  really  supposed  you  were  serving  your  country. well, 
could  not  be  accepted  as  an  excuse.  Very  fortunately  no  such  ne- 
cessity now  confronts  the  court.  Since  the  filing  of  this  indictment  the 
Legislature  has  so  amended  the  law  that  in  future  election  officers 
will  not  have  the  opportunity  to  do  what  you  did. 

Under  the  circumstances,  the  imposition  of  a  mild  and  almost  nom- 
inal penalty  will,  it  is  believed,  do  more  good  than  could  be  accom- 
plished by  severe  punishment. 

The  sentence  of  the  court  is  that  the  traversers  Stone  and  Miller 
shall  each  pay  a  fine  of  $50,  and  the  traverser  Dulany  a  fine  of  $25. 


JOHNSON  V.  CADILLAC  MOTOR  CAR  CO. 

(District  Court,  N.  D.  New  York.     July  13,  1912.) 

New  Trial  (|  164*) — Grounds — Verdict, 

Where  tbe  court  directed  a  verdict  for  plaintiff  on  the  answer  to  one 
of  several  special  interrogatories  submitted,  without  setting  aside  the 
answers  to  others  which  were  in  conflict,  and  thereafter  such  verdict  was 
set  aside  as  unsupported  by  the  evidence,  plaintiff  having  been  deprived 
of  his  right  to  an  exception,  and  to  move  to  set  aside  the  other  findings 
in  case  the  court  had  set  aside  the  finding  in  his  favor  and  directed  h 
verdict  for  defendant,  and  it  not  appearing  but  that  on  a  new  trial  addi- 
tional facts  might  appear  which  would  enable  plaintiff  to  make  a  case 
for  the  jury,  defendant  was  not  entitled  to  judgment  of  dismissal,  but  a 
new  trial  would  be  ordered. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent.  Dig.  §  333;  Dec.  Dig. 
I  164.«] 

At  Law.  Action  by  E.  Wells  Johnson  against  the  Cadillac  Motor 
Car  Company.  On  motion  for  an  order  setting  aside  the  verdict  and 
denying  a  new  trial.     Verdict  set  asidte,  and  new  trial  granted. 

See,  also,.  194  Fed.  497. 

Henry  V.  Borst,  of  Amsterdam,  N.  Y.,  for  plaintiff. 
Marcus  T.  Hun,  of  Albany,  N.  Y.,  and  William  Van  Dyke,  of  De- 
troit, Mich.,  for  defendant. 

RAY,  District  Judge.  This  action  is  to  recover  damages  for  the 
alleged  negligence  of  the  defendant  in  making  and  assembling  a  Cadil- 

*For  other  caaei  see  same  topic  A  §  miMBBB  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


486  197  FEDERAL  REPORTER 

lac  motor  car,  and  putting  it  on  the  market  by  sale  to  a  dealer  for  sale 
by  such  dealer  to  one  who  should  purchase  it  for  use,  and  who,  hav- 
ing purchased  same  of  such  dealer,  was  seriously  injured  while  using 
it  by  reason  of  one  of  its  front  wheels  breaking  down,  and  causing 
the  overturning  of  the  car.  There  was  no  contractual  relation  between 
the  plaintiff  and  the  defendant. 

The  defendant  company  purchased  its  wheels  of  the  Schwarz  Q>m- 
pany,  a  reputable  manufacturer  of  wheels,  and  such  wheels  had 
a  good  reputation.  It  was  engaged  in  making  and  selling  cars  to 
dealers,  who,  in  turn,  sold  to  users.  The  court  submitted  certain 
questions  to  the  jury  and — 

"the  jury  found  (1)  that  the  car  was  being  carefully  and  properly  driven 
by  the  plaintiff ;  (2)  Uiat  the  breaking  down  of  the  wheel  was  caused  solely 
by  the  dead  and  dozy  and  consequently  weak  condition  of  the  wood  in  the 
spokes  of  the  wheel ;  (3)  that  such  wood  was  not  put  In  the  wheel  with 
the  knowledge  or  consent  of  the  defendant  company;  (4)  and  (5)  that  the 
defendant  company  did  not  know  the  Schwarz  Company  used  such  wood  in 
the  construction  of  Its  wheels  generally,  or  In  the  construction  of  those 
It  sold  to  it  (the  defendant).  The  jury  also  found  (6)  that  the  defendant 
company  did  not  know  of  the  weakness  or  defect  In  this  wheel,  and  that 
such  defects  could  not  have  been  discovered  In  the  exercise  of  ordinary 
care  by  any. proved  and  known  test  or  method  of  Inspection,  and  that  the 
defendant  company  did  not  willfully  omit  or  neglect  to  exercise  ordinary 
care  in  Inspecting  or  testing  the  wheel  in  question  after  it  came  from  the 
Schwarz  Company  by  omitting  to  use  ordinary  and  usual  or  known  methods 
of  Inspecting  or  testing  same.  The  jury  expressly  found  that  the  defend- 
ant company  did  not  *put  the  car  In  question  on  the  market  with  knowl- 
edge that  the  wheel  In  question  was  in  a  weak  or  defective  condition  by 
reason  of  unsuitable,  weak,  or  dozy  wood  In  the  spokes.'  To  the  following 
questions  submitted  to  the  jury  it  answered,  'No,'  viz.:  TDld  the  Cadillac 
Company  use  or  exercise  due  and  proper  care — that  is,  ordinary  care — in 
purchasing  its  wheels  of  the  Schwarz  Company,  and  finishing  and  putting 
same  on  its  automobiles,  and  giving  them  the  test  it  did,  and  then  putting 
them  (the  automobiles)  on  the  market?'" 

On  this  last  answer  of  the  jury  the  court  directed  a  verdict  for  the 
plaintiff  in  the  sum  of  $10,000,  the  amount  of  damage  fixed  by  the 
jury. 

A  motion  was  made  to  set  aside  the  verdict  as  contrary  to  and  un- 
supported by  the  evidence,  and  the  judge  who  presided  at  the  trial 
granted  the  motion  on  the  ground  there  was  no  sufficient  evidence  to 
support  the  only  finding  of  negligence.  In  the  opinion  filed  the  court 
directed  a  new  trial,  but  no  order  was  entered,  and  subsequently  the 
court  entertained  a  motion  to  reconsider  its  determination  to  order 
a  new  trial,  and  has  done  so,  and  heard  argument  pro  and  con  on  that 
question.  I  am  constrained  to  adhere  to  my  former  decision  for  the 
following  reasons :  On  the  findings  made  the  court,  instead  of  at  once 
setting  aside  the  finding  of  negligence,  referred  to  directed!  a  verdict 
for  the  plaintiflf  in  the  sum  of  $10,000.  As  this  was  what  plaintiff 
desired,  he  entered  no  motion  for  a  new  trial  or  to  set  aside  the  other 
findings  which  were  against  him,  but  accepted  the  verdict.  It  put 
the  plaintiff  in  the  position  of  having  a  general  verdict  in  his  favor, 
lie  was  in  no  position  to  complain  of  the  other  findings.  The  court 
at  the  close  of  the  evidence  could  have  directed  a  verdict  for  the  de- 
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fendant,  but  did  not.  On  the  findings  the  court  could  have  set  aside 
the  only  finding  of  negligence  and  directed  a  verdict  for  the  defend- 
ant, but  it  did  not,  and  the  court  directed  a  verdict  for  the  plaintiff 
which  was  entered  and  discharged  the  jury.  If  the  court  had  set 
aside  the  finding  and  directed  a  verdict  for  the  defendant,  the  plaintifiF 
could  have  excepted  and  moved  to  set  aside  the  other  findings,  and, 
if  the  motion  had  been  denied,  could  have  entered  an  exception.  That 
right  is  gone.  A  verdict  in  his  favor  ha^  been  set  aside,  and  in  all 
such  cases,  both  in  the  state  court  and  in  the  United  States  court, 
where  the  practice  of  the  state  court  must  be  followed  in  actions  at 
law  as  near  as  may  be,  it  is  the  universal  practice  to  grant  a  new  trial 
unless  the  court  can  see  that  on  a  new  trial  it  would  be  impossible  for 
the  plaintiff  to  succeed.  Here  on  the  same  facts  this  would  be  the 
result,  but  on  a  new  trial  additional  facts  may  appear,  and  the  plain- 
tiff may  be  able  to  make  a  case  or  a  case  for  jthe  jury.  On  setting 
aside  a  verdict  the  Circuit  Court  of  Appeals  always  grants  a  new  trial, 
unless  it  appears  that  the  case  is  such  that  the  party  cannot  succeed 
in  any  event. 

I  think  I  would  be  unjust  to  this  plaintiff  should  I  deny  him  an 
opportunity  to  represent  his  case  on  a  new  trial.  I  fully  realize  the 
delay  involved  in  a  new  trial,  but,  until  the  policy  and  practice  of 
making  a  finality  of  the  case  on  the  record  made  on  the  first  trial 
(assuming  the  verdict  is  not  set  aside  for  errors  in  the  charge  or  er- 
roneous rulings  as  to  the  admission  or  rejection  of  evidence)  is  set- 
tled by  statute  or  the  practice  of  the  court,  I  feet  compelled  to  follow 
the  well-settled  practice  of  granting  a  new  trial  when  the  verdict  is 
set  aside  for  the  reason  it  is  not  supported  by  the  evidence. 

In  Baylies  on  New  Trials  and  Appeals  (2d  Ed.)  p.  412,  it  is  said: 

"New  trial  on  reversal.  The  Appejlate  Division  upon  reversing  a  judg- 
ment of  the  court  below  must  grant  a  new  trial,  unless  it  is  manifest  that 
no  possible  proof  applicable  to  the  issue  could  entitle  the  respondent  to  re- 
cover. It  must  affirmatively  appear  that  he  cannot  succeed  upon  a  new 
trial.  That  it  is  improbable  is  not  sufficient.  Foot  v.  ^tna  Life  Ins.  Co., 
61  N.  Y.  671;  Goodwin  v.  Conklin,  85  N.  Y.  21,  26;  Oapron  v.  Thompson, 
86  N.  Y.  418,  421;  Gurnsey  v.  Miller.  80  N.  Y.  181;  HeUer  v.  Cohen,  154 
N.  Y.  2©9  [48  N.  B.  527];  Canavan  v.  Stuyvesant,  154  N.  Y.  84  [47  N.  B. 
967] ;  Benedict  v.  Amoux,  154  N.  Y.  715  [49  N.  E.  326] ;  Iselin  v.  Starln, 
144  N.  Y.  ,453  [39  N.  E.  488] ;  New  v.  Village  of  New  Rochelle,  158  N.  Y. 
41  [52  N.  B  6471;  Howells  v.  Hettrick,  160  N.  Y.  308  [54  N.  B.  677].  Un- 
der sections  1022  and  1317  of  the  Code,  the  Appellate  Division  has  the 
power  upon  reversal  to  award  a  new  trial  or  grant  to  either  party  the 
judgment  which  the  facts  warrant;  but  this  has  reference  only  to  facts 
which  are  conceded  or  undisputed,  or  established  by  official  record,  or  have 
been  found  by  the  trial  court  It  is  not  the  appropriate  function  of  the 
appellate  court  to  determine  controverted  questions  of  fact  and  render  final 
Judgment  upon  such  determination.  Benedict  v.  Amoux,  154  N.  Y.  715 
[49  N.  E.  326] ;  Snyder  v.  Seaman,  157  N.  Y.  449  [52  N.  B.  658]." 

^  The  cases  cited  sustain  the  statement,  and  the  same  rule  must  apply 
where  the  trial  court  itself  sets  aside  the  verdict  rendered,  whether 
directed  on  special  findings  of  the  jury,  on  the  whole  evidence  in  the 
case,  or  is  a  general  verdict  based  on  the  whole  evidence  in  the  case. 
So  long  as  the  practice  in  the  United  States  courts  in  actions  at  law 
must  conform,  to  the  practice  in  the  state  court  of  the  state  where  the 
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trial  is  had  so  far  as  may  be,  the  disposition  of  cases  where  a  verdict 
is  set  aside  by  the  trial  court  for  the  reason  it  is  not  supported  by  the 
evidence  must  be  made  in  accordance  with  the  rules  declared  by  the 
highest  court  of  such  state.  In  New  York  the  practice  and  rule  is 
well  settled.  Howells  v.  Hettrick,  160  N.  Y.  308,  311,  54  N.  E.  677, 
where  the  court  said: 

"We  agree  with  the  Appellate  Division  that  the  decision  of  the  trial  court 
is  clearly  against  the  weight  of  evidence,  and  its  Judgment  was  properly 
reversed  (Heller  v.  Cohen.  154  N.  Y.  309  [48  N.  B.  527];  Foster  v.  Book- 
waiter,  152  N.  Y.  16G,  168  [46  N.  E.  299];  Benedict  v.  Amonx,  154  N.  Y. 
715  [49  N.  E.  326]),  but  we  are  not  satisfied  that  plaintiff  was  entitled  un- 
der this  reversal  upon  the  facts  to  judgment  absolute,  if  it  be  assumed  that 
defendant's  deed  rests  upon  a  valuable  consideration.  To  justify  an  inter- 
mediate court  in  rendering  final  judgment  against  the  respondent  upon  the 
reversal  of  a  judgment,  it  is  not  sufl^cient  that  it  is  improbable  thnt  the 
defeated  party  can  succeed  upofi  a  new  trial,  but  it  must  appear  that  he 
certainly  cannot  New  v.  Village  of  New  Rochelle,  158  N.  Y.  41  [52  N. 
E.  647],  and  cases  cited.  The  course  of  the  trial  below  leads  strongly  to 
the  conclusion  that  it  is  highly  improbable  the  defendant,  on  a  new  trial, 
can  succeed  in  showing  he  did  not  have  actual  notice  of  the  plaintiff's  as- 
signment, but  it  is  exceedingly  doubtful  if  the  record  shows  that  he  cer- 
tainly cannot" 

By-  R.  S.  (U.  S.)  §  914  (U.  S.  Comp.  St  1901,  p.  684),  it  is 
provided : 

**The  practice,  pleadings  and  forms  and  modes  of  proceeding  in  civil  caus- 
es, other  than  equity  and  admiralty  causes,  in  the  Circuit  and  District 
Courts,  shall  conform,  as  near  as  may  be,  to  the  practice,  pleadings  and 
forms  and  modes  of  proceeding  existing  at  the  time  In  like  causes  in  the 
courts  of  record  of  the  state  within  which  such  Circuit  or  District  Courts 
are  held,  any  rule  of  court  to  the  contrary  notwithstanding." 

See,  also,  1  Rose's  Code,  832,  §  900,  and  Amy  v.  Watertown,  130 
U.  S.  304,  9  Sup.  Ct  530,  32  L.  Ed.  947. 
The  verdict  is  therefore  set  aside,  and  a  new  trial  granted^ 


HALL  et  al.  v.  GREAT  NORTHERN  RT.  CO. 

(District  Court,  D.  Montana.    July  17,  1912.) 

No.  247. 

1.  Courts  (|  270*)^ Federal  Jurisdiction — ^Aliens. 

The  statute  which  prohibits  suit  in  any  federal  court  save  that  In  the 
district  whereof  defendant  is  an  inhabitant  applies  to  suits  by  aliens,  but 
not  suits  against  them. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  810;  Dec.  Dig. 
§  270.*] 

2.  Courts  (|  272*)— Federal  Jurisdiction — ^Alhcns — "Citizen.** 

The  federal  statutes  which  provide  that  when  jurisdiction  of  a  federal 
court  is  founded  on  the  fact  that  the  action  Is  between  citizens  of  differ- 
ent states,  suit  shall  be  brought  only  in  the  district  of  the  residence  of 
either  plaintiff  or  defendant  does  not  apply  to  aliens. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {  811;  Dec  Dig. 
i  272.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1164-1174; 
vol.  8,  pp.  7602-7603.] 

•For  other  casM  Me  same  topic  A  §  mumbbb  In  Dec.  4  Am.  Dlge.  1907  to  date,  lb  R«'r  IndezM 
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8.  Bjbuoval  of  Oauses  (|  26*) — Causxs  not  Rxmovablk. 

Under  the  statutes  which  fix  the  jurisdiction  of  federal  courts,  a  case 
that  could  not  be  brought  and  maintained  in  such  a  court  against  de- 
fendant's objection  cannot  be  removed  and  maintained  therein  against 
plalntlif*8  objections. 

[Ed.  Note. — ^For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  H  60- 
63;   Dec.  Dig.  |  26.*] 

4.  RsacovAL  ov  Causes  (|  26*) — Causes  not  Removable. 

An  action  brought  In  a  state  court  by  alien  citizens  and  residents 
against  a  citizen  and  resident  of  another  state  Is  not  removable  to  the 
federal  District  Court  over  plaintilTs  objection. 

[Ed.  Note. — ^For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  ||  60- 
63;    Dec.  Dig.  §  26.*] 

5.  Removal  of  Causes  (§  26*) — Pubpose  of  Act. 

The  purpose  of  the  removal  acts  in  giving  the  federal  courts  jurlsdlc 
tlon  of  controversies  between  citizens  of  different  states  or  between  citi- 
zens of  one  state  and  aliens  was  to  secure  a  tribunal  presumed  to  be 
more  impartial  than  a  court  of  the  state  In  which  one  of  the  litigants 
resides. 

[Ed.  Note. — ^For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  |{  60- 
63;    Dec.  Dig.  {  26.*] 

At  Law.  Action  by  Cassie  E.  Hall  and  another  against  the  Great 
Northern  Railway  Company.  On  motion  to  remand  to  the  state  court. 
Motion  granted. 

L.  Frank  Brown  and  Sidney  M.  Logan,  both  of  Kalispell,  Mont., 
and  Walsh  &  Nolan,  of  Helena,  Mont.,  for  plaintiffs. 

Veazey  &  Veazey,  of  Great  Falls,  Mont.,  and  Noffsinger  &  Walchli, 
of  Kalispell,  Mont.,  for  defendant. 

BOURQUIN,  District  Judge.  This  is  a  motion  to  remand.'  Plain- 
tiffs are  citizens  and  residents  of  Canada,  and  defendant  is  a  citizen 
and  resident  of  Minnesota,  a  corporation  and  common  carrier  own- 
ing and  operating  a  railway  in  and  through  the  county  of  Montana 
wherein  the  suit  was  commenced. 

Plaintiffs  contend  that  against  their  objections  this  court  has  no 
jurisdiction  on  removal,  citing  Mahopoulus  v.  Railway  Co.  (C.  C.) 
167  Fed.  169;  Kamenicky  v.  Printing  Co.  (C.  C.)  188  Fed.  400;  Saga- 
ra  V.  Railway  Co.  (C.  C.)  189  Fed.  222.  Defendant  contends  to  the 
contrary,  citing  Barlow  v.  Railway  Co.  (C.  C.)  164  Fed.  765 ;  Decker, 
Jr.,  &  Co.  V.  Railway  Co.  (C.  C.)  189  Fed.  224;  Bogue  v.  Railway 
Co.  (D.  C.)  193  Fed.  728.  The  issue  is  one  of  venue,  process,  and 
objections  to  jurisdiction  based  thereon. 

[1]  While  aliens  are  not  within  that  provision  of  the  statutes 
which  prohibits  bringing  suit  in  any  federal  court  save  that  in  the 
district  whereof  defendant  is  an  inhabitant,  so  far  as  suits  against 
aliens  are  concerned,  they  are  within  it  so  far  as  suits  by  aliens  are 
concerned.  That  is,  an  alien  may  be  sued  wherever  valid  service  of 
process  may  be  made  on  him,  but  he  can  sue  a  citizen  only  in  the 
district  whereof  the  latter  is  an  inhabitant. 

[2]  The  statutes  also  provide  that,  when  jurisdiction  is  founded 
on  the  fact  that  the  action  is  between  citizens  of  different  states, 
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suit  shall  be  brought  only  •in  the  district  of  the  residence  of  either 
the  plaintiff  or  the  defendant.  This  does  not  apply  to  aliens.  In 
re  Hohorst,  ISO  U.  S.  660,  14  Sup.  Ct.  221,  37  L.  Ed.  1211;  Railway 
Co,  V.  Gonzales,  151  U.  S.  507,  14  Sup.  Ct.  401,  38  L.  Ed.  248.  In 
any  such  case  objections  to  suit  in  the  wrong  district  may  be  waived 
by  defendant,  or  by  plaintiff  on  removal. 

[3]  By  reason  of  the  statutes  aforesaid,  it  is  settled  law  that  a 
case  that  could  not  be  brought  and  maintained  in  a  federal  court 
against  defendant's  objections,  cannot  be  removed  and  maintained 
therein  against  plaintiff's  objections.  In  re  Moore,  209  U.  S.  506, 
28  Sup.  Ct.  585,  52  L.  Ed.  904,  14  Ann.  Cas.  1164. 

[4]  Neither  party  hereto  being  citizens  or  residents  of  Montana, 
and  plaintiffs  objecting  to  this  court's  jurisdiction  over  them,  it  is 
clear  in  view  of  the  law  aforesaid  that  the  case  cannot  be  maintained 
herein.  But  defendant  contends  that  to  this  rule  of  law  there  is 
an  exception  when  an  alien  or  nonresident  citizen  brings  suit  in  a  state 
court  against  a  nonresident  citizen,  and  in  support  thereof  relies  upon 
the  reasoning  and  conclusions  of  the  cases  aforesaid  cited  by  it.  Said 
cases  are  "all  fours"  with  this  at  bar  (save  that  Bogue  y.  Railway  Co., 
supra,  involves  merely  diverse  citizenship  and  not  alienage),  as  are 
those  cited  by  plaintiffs,  but  with  all  due  respect  for  the  learned  judges 
that  determined  the  former  I  dissent  therefrom,  and  concur  with  those 
who  determined  the  latter.  The  argument  in  behalf  of  the  exception 
claimed  to  said  rule  of  law  is,  so  far  as  alienage  is  concerned,  that 
otherwise  an  alien  is  favored  with  a  choice,  denied  to  a  citizen, 
of  a  forum,  and  that  but  for  said  exception  a  citizen  is  preclud- 
ed froip  removal  of  any  suit  brought  by  an  alien  against  him  in  a 
state  court  an3rwhere.  To  this  it  may  be  answered  that  like  choice 
denied  to  defendants  of  a  forum  is  the  right  of  citizen  plaintiffs  in 
some  causes  within  federal  jurisdiction  by  reason  of  diverse  citizen- 
ship, that  Congress  saw  no  necessity  for  removal  in  cases  like  this 
at  bar  and  so  made  no  provision  therefor  in  the  removal  act,  and 
that  there  is  no  right  of  removal  save  where  given  by  said  act.  The 
exception  claimed  is  not  to  be  found  in  the  removal  act,  and  all  at- 
tempts to  establish  it  by  construction  are  due  to  the  supposed  ex- 
igencies of  the  situation  created  by  alien  or  nonresident  litigants. 

[5]  The  reason  and  object  of  the  removal  acts  in  conferring  upon 
the  federal  courts  "jurisdiction  of  controversies  between  citizens  of 
different  states  of  the  Union,  or  between  citizens  of  one  of  the  states 
and  aliens,  was  to  secure  a  tribunal  presumed  to  be  more  impartial 
than  a  court  of  the  state  in  which  one  of  the  litigants  resides." 
Steamship  Co.  v.  Kane,  170  U.  S.  Ill,  18  Sup.  Ct.  526,  42  L.  Ed. 
964.  This  reason  and  object  fail  in  cases  like  this  at  bar,  and  so 
their  removal  is  not  pfovided  for.  Congress  doubtless  believed  that 
any  state  court  to  which  an  alien  is  willing  to  submit  his  cause  against 
a  citizen  ought  to  be  fully  impartial  and  would  suffice  for  the  pur- 
poses of  justice  between  them.  The  removal  act  itself  furnishes 
trenchant  argument  against  the  exception  claimed,  in  that  in  Judicial 
Code,  §  34  (Act  March  3,  1911,  c.  231,  36  Stat.  1098  [U.  S.  Comp. 
St  Supp.  1911,  p.  145]),  section  644,  R.  S.  (U.  $•  Comp,  St  1901, 
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p.  523),  it  expressly  provides  for  the  removal  to  the  federal  court  of 
suits  brought  in  state  courts  by  aliens  against  certain  nonresident  citi- 
zens, not  including  nonresident  defendants  like  the  defendant  in  the 
case  at  bar,  thus  impliedly  excluding  removal  in  all  other  cases  where- 
in alienage  is  material  to  federal  jurisdiction  and  so  excluding  the 
case  at  bar.  Expressio  unius,  etc.  Of  course,  said  section  contem- 
plates only  certain  cases  within  federal  general  jurisdiction  by  reason 
of  alienage,  for  all  other  cases  within  said  general  jurisdiction,  save 
those  removable  for  diversity  of  state  citizenship,  when  removable, 
are  removable  under  like  conditions  by  both  aliens  and  citizens.  It 
will  be  observed  that,  if  the  exception  claimed  .exists,  the  cases  ex- 
pressly provided  for  in  section  34  as  well  as  all  cases  like  this  at  bar 
would  be  removable  by  virtue  of  said  exception,  and  without  the  aid 
of  said  section  34,  which  latter  then  would  be  unnecessary  and  more 
superfluous  than  a  fifth  wheel  to  a  wagon.  It  is  because  none  other 
of  the  removal  statutes  did  provide  for  removal  to  the  federal  courts 
of  any  suits  brought  in  state  courts  by  aliens  against  nonresident 
citizens  that  0)ngress  in  section  34  provided  therefor  in  such  cases 
wherein  the  defendants  are  officers  of  the  United  States,  doubtless 
believing  it  in  furtherance  of  an  impartial  trial  and  necessary  in 
such  cases  only. 

In  addition  to  the  foregoing  and  in  more  particular  and  brief  ref- 
erence to  the  cases  in  support  of  the  exception  claimed,  heretofore 
cited,  Bogue  v.  Railway  Co.,  supra,  would  seem  clearly  inconsistent 
with  the  decision  of  the  Supreme  Court  in  Railway  Co.  v.  Gonzales, 
supra,  and  to  which  it  makes  no  reference;  for,  while  the  former 
holds  that  a  corporation  of  one  state  may  be  a  resident  within  another, 
and  so  suable  in  a  federal  court  therein  by  a  nonresident  citizen  (and 
by  an  alien  if  the  principle  be  sound),  in  the  latter  the  Supreme  Court 
decided  that  for  purposes  of  suit  by  an  alien  (and  equally  so  by  a  cit- 
izen) the  residence,  habitat,  and  citizenship  of  a  corporation  are  solely 
in  the  state  of  its  incorporation,  and  in  the  federal  district  thereof 
wherein  arc  its  principal  offices.  Decker,  Jr.,  &  Co.  v.  Railway  Co., 
supra,  seems  to  go  upon  the  theory  that  but  for  the  exception  the 
alien  has  a  choice,  dienied  to  citizens,  of  a  forimi.  The  reason  and 
object  of  removal  deprives  this  theory  of  weight.  Barlow  v.  Railway 
Co.,  supra,  maintains  the  exception  on  the  ground  that,  when  an  alien 
sues  in  a  state  court,  he  voluntarily  subjects  himself  to  the  process 
of  the  federal  court  on  removal;  that  is,  in  advance  and  in  the  state 
court  he  waives  objections  to  the  jurisdiction  of  the  federal  court  on 
removal.  But  one  cannot  be  held  to  waive  an  objection  to  jurisdic- 
tion over  his  person  other  than  by  appearing  generally  in  the  court 
claiming  such  jurisdiction,  or  therein  giving  some  express  consent 
or  stipulation,  and,  it  is  believed,  never  in  advance  of  the  institution 
of  proceedings  in  the  court  the  jurisdiction  of  which  is  involved.  For 
the  foregoing  reasons,  this  court  has  no  jurisdiction  over  the  plain- 
tiffs, and  the  motion  to  remand  is  granted,  with  costs  to  plaintiffs. 


Digitized  by 


Google 


A92  197  FEDERAL  REPORTER 

In  re  LUTZ. 

(District  Court,  B.  D.  Arkansas,  W.  D.    July  1,  1912.) 

No.  1303. 

L  Bankbuptct   (J  184*) — Conditional   Sale — ^Validitt — ^What  Law  Gov- 
erns. 

The  construction  and  yalldlty  of  a  conditional  sale  In  bankruptcy  pro- 
ceedings must  be  determined  by  the  laws  of  the  state  where  the  contract 
was  made  and  to  be  enforced. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  275-277; 
Dec.  Dig.  S  184.*]  . 

2.  Bankbuptct  (§  184*)— Conditional  Sales— Validitt— Bona  Fide  Pur- 

OHASBB. 

Under  the  law  of  Arkansas,  a  conditional  sale,  though  not  recorded, 
.    is  valid  as  against  the  buyer's  trustee  in  bankruptcy  until  condition  is 
performed. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  (f  275-277; 
Dec.  Dig.  S  154.*] 

3.  Sales  (§  473*) — Conditional  Sales — Validity  —Bona  Fide  Pubchaseb. 

Under  the  laws  of  Arkansas,  a  conditional  sale  vests  no  title  in  the 
buyer  until  performance  of  the  condition,  even  as  against  a  bona  fide 
purchaser  without  notice. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  1377-1390;  Dec 
Dig.  i  473.*1 

4.  Sales  (8  470*) — Conditional  Sales — Condition  Subsequent. 

Conditional  sales  of  personal  property  may  be  made  to  depend  on  a 
condition  subsequent,  as  well  as  a  condition  precedent. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  1354,  1356,  1358- 
1364;   Dec.  Dig.  §  470.* 

What  constitutes  a  contract  of  conditional  sale,  see  note  to  Dunlop  v. 
Mercer,  86  C.  C.  A.  448.1 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  Elmer 
Lutz.  On  petition  to  review  a  referee's  order  allowing  the  interven- 
tion claim  of  Julius  and  Mary  Zinn  to  recover  certain  property  sold  to 
the  bankrupt  under  conditional  sale  or  the  proceeds  thereof.    Affirmed. 

James  V.  Johnson,  for  interveners. 
Wallace  Townsend,  for  trustee. 

TRIEBER,  District  Judge.  Interveners  sold  to  the  bankrupt  certain 
trade  fixtures  for  the  sum  of  $1,000,  of  which  $400  was  paid  in  cash, 
and  for  the  balance  of  the  purchase  money  notes  payable  in  monthly 
installments  were  executed  by  the  bankrupt.  The  bill  of  sale  was 
in  the  form  of  a  deed  of  indenture,  signed!  by  the  vendors  and  vendee, 
and  conveyed  the  personalty  to  the  bankrupt  with  covenants  of  war- 
ranty and  containing  the  following  provision  immediately  after  the 
covenants  of  warranty : 

"It  is  further  agreed  between  the  parties  hereto  that,  in  the  event  of  a  de- 
fault of  the  said  K  Lutz  in  the  payment  of  any  of  the  above-described  notes 
when  same  shall  become  due,  it  is  understood  and  agreed  tliat  said  Julius 
and  Mary  Zinn  may  declare  this  sale  forfeited  and  retake  aU  of  the  goods 
hereby  transferred." 
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This  agreement  was  neither  acknowledged  nor  recorded.  Upon 
the  bankruptcy  of  Lutz  and  the  nonpayment  of  any  of  the  notes,  the 
interv^eners  declared  the  same  forfeited,  and  demanded  from  the  trus- 
tee in  bankruptcy  possession  of  the  goods.  By  agreement  of  parties 
the  property  was  sold  by  the  trustee,  free  from  all  liens  and  claims, 
the  proceeds  to  take  the  place  of  the  property.  The  sum  realized  from 
the  sale  is  less  than  the  amount  due  on  the  purchase-money  notes. 

The  referee,  Hon.  Charles  C.  Waters,  held  that  upon  these  facts  the 
interveners  were  entitled  to  the  property,  and  now  to  the  money  or 
proceeds  of  the  sale,  to  an  amount  sufficient  to  pay  the  notes  in  full. 
The  trustee  now  seeks  to  set  aside  the  order  of  the  referee  on  peti- 
tion for  review. 

[1-3]  The  construction  and  validity  of  a  conditional  sale  must  be 
determined  by  the  local  laws  of  the  state  where  the  contract  was  made 
and  was  to  be  performed.  Thompson  v.  Fairbanks,  196  U.  S.  516,  25 
Sup.  Ct.  306,  49  L.  Ed.  577 ;  York  Manufacturing  Co.  v.  Cassell,  201 
U.  S.  344,  26  Sup.  Ct.  481,  50  L.  Ed.  782;  Bryant  v.  Swofford  Bros., 
214  U.  S.  279,  29  Sup.  Ct.  614,  53  L.  Ed.  997,  the  last  cited  case  af- 
firming In  re  E.  M.  Newton  &  Co.,  153  Fed  841,  83  C.  C.  A.  23,  a 
case  which  arose  in  the  state  of  Arkansas.  In  that  case  the  Circuit 
Court  of  Appeals,  after  a  review  of  the  decisions  of  the  highest  court 
of  that  state,  held  that  a  conditional  sale,  although  not  recorded,  is 
valid  as  against  a  trustee  in  bankruptcy ;  that  under  the  laws  of  Ar- 
kansas a  conditional  sale  vests  no  title  in  the  vendee  until  performance 
of  the  condition,  even  as  against  a  bona  fide  purchaser  without  notice, 
is  not  questioned.  Bank  of  Little  Rock  v.  Collins,  66  Ark.  240,  50  S. 
W.  694;  Triplett  v.  Mansur  &  Tebbetts,  68  Ark.  230,  57  g.  W.  261, 
82  Am.  St.  Rep.  284;  Little  Rock  Vehicle,  etc.,  Co.  v.  Robinson,  7'5 
Ark.  548,  87  S.  W.  1029. 

[4]  Counsel  for  the  trustee  does  not  deny  that  that  is  the  well- 
settled  rule  of  law  prevailing  in  this  state,  but  contends  that  this  was 
not  a  conditional,  but  an  absolute  sale,  vesting  the  absolute  title  in 
the  vendee,  for  the  reason  that  a  sale  cannot  be  a  conditional  sale  if  die- 
pendent  upon  a  condition  subsequent.  But  this  contention  cannot  be 
sustained.  Conditional  sales  may  be  made  to  depend  upon  a  con- 
dition subsequent,  as  well  as  a  condition  precedent.  •  6  Am.  &  Eng. 
Enc.  of  I^w  (2d  Ed.)  470;  Dunlop  v.  Mercer,  156  Fed.  545,  548, 
86  C.  C.  A.  435,  438.  In  that  case  Judge  Sanborn,  speaking  for  the 
court,  defines  a  conditional  sale  to  be: 

"One  In  which  the  vesting  of  the  title  In  the  purchaser  is  subject  to  a  con- 
dition precedent,  or  in  which  its  reinvesting  in  the  seller  is  subject  to  a  fail- 
ure of  the  buyer  to  comply  with  a  condition  subsequent." 

Applying  this  rule  to  the  facts  in  the  instant  case,  the  sale  was  con- 
ditional, and,  the  condition  having,  been  broken,  the  vendors  had  the 
right  to  retake  the  goods,  unless  the  trustee  had  been  authorized  by 
the  creditors  to  pay  the  amount  due  on  the  notes  executed  for  the  pur- 
chase of  the  goods. 

Whether  the  interveners  would  be  entitled  to  retake  the  property, 
if  their  value  exceeded  the  indebtedness  due  them,  or  be  entitled  to 
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a  larger  sum  of  money  than  the  amount  due  them  on  the  notes,  if  upon 
a  sale  a  larger  sum  was  realized,  it  is  unnecessary  to  determine  in  this 
case,  as  the  proceeds  were  insufficient  to  pay  the  full  amount  due  on 
the  notes. 
The  order  of  the  referee  was  for  the  right  party,  and  is  approved. 


DAMiYN  et  aL  v.  BRADY. 

(District  CJonrt,  M.  D.  Pennsylvania,    July  29,  1912.) 

No.  398. 

OouBTB  (J  418%*,  New,  vol.  14  Key-No.  Series)  —  Unitbd  States  District 
Court— JuBisDicTioN. 

Under  the  old  federal  statute  which  gave  the  United  States  Circuit 
Court  jurisdiction  of  certain  actions  involving  more  than  $2,000,  ex- 
clusive of  interest  and  costs,  or  under  Federal  Judiciary  Act  (Act  March  3, 
1911,  c.  231,  §  289,  36.  Stat  1107  [U.  S.  Comp.  St  Supp.  1911,  p.  243]), 
abolishing  the  Circuit  Court  and  conferring  its  Jurisdiction  on  District 
Courts,  but  fixing  the  minimum  jurisdictional  amount  at  $3,000,  exclusive 
of  interest  and  costs,  and  under  section  299  of  that  act,  which  provides 
that  the  repeal  of  existing  laws  by  that  act  shaU  not  aifect  accrued  rights, 
the  District  Court  has  jurisdiction  of  an  action  on  a  note  for  $2,002.09, 
exclusive  of  interest  and  costs,  where  the  right  of  action  accrued  June 
15, 1911, 

At  Law.  Action  by  Frederick  Edwin  Dallyn  and  another,  doing 
business  as  Dallyn,  Jardine  &  Co.,  citizens  of  the  Province  of  Ontario, 
Dominion  of  Canada,  against  Andrew  Bradty.  On  plea  to  the  court's 
jurisdiction.     Plea  overruled. 

Fred  H.  Ely,  of  Ridgway,  Pa.,  and  H.  C.  Brenneman,  of  York,  Pa., 
for  plaintiffs. 
Johnson  &  McNamey,  of  Emporium,  Pa.,  for  defendant 

WITMER,  District  Judge.  The  writ  in  this  case  issued  on  March 
12,  1912,  the  same  day  the  plaintiffs  filed  their  statement,  and  botl: 
were  served  upon  the  defendant  on  the  23d  of  March.  On  May  1st 
the  defendant  ei^tered  his  dilatory  plea  to  the  jurisdiction  of  the  court, 
thereby  challenging  the  right  or  authority  of  the  court  to  entertain  this 
action.  It  appears  by  the  statement  of  claim  filed  that  the  plaintiffs' 
cause  of  action  is  based  upon  a  promissory  note,  dated  February  15,. 
1911,  for  the  sum  of  $2,000,  payable  on  June  15,  1911,  wherein  A. 
Brady,  the  defendant,  is  maker,  Wm.  A.  Rushwood,  payee,  and  where- 
of the  plaintiffs  Dallyn,  Jardine  &  Co.,  became  the  endorsers.  The 
note  was  made  and  excuted  at  Emporium,  Pa.,  and  is  there  payable, 
at  the  First  National  Bank. 

The  defendant  contends  that  under  the  act  of  Congress,  entitled  "An 
act  to  codify,  revise  and  amend  the  laws  relating  to  the  judiciary," 
approved  March  3,  1911,  this  court  is  without  authority  to  entertain 
the  suit.  By  its  express  provisions,  the  act  went  into  effect  on  Janu- 
ary 1,  1912,  and  on.  that  day  the  Circuit  Court  of  the  United  States 
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terminated  and  ceased  to  exist.  The  jurisdiction  of  the  District  Court 
of  the  matter  in  controversy  depends  upon  tfie  foregoing  act.  It  is 
conceded  that  the  latter  possessed  no  jurisdiction  prior  to  the  period 
at  which  the  act  went  into  effect,  and  that  its  minimum  jurisdictional 
amount,  as  fixed  by  the  act,  is  in  excess  of  $3,000,  exclusive  of  in- 
terest and  costs.  To  the  date  this  act  became  effective  the  Circuit 
Court  possessed  jurisdiction  of  all  suits  of  a  civil  nature,  at  common 
law,  or  in  equity  in  which  there  was  a  controversy  between  citizens 
of  a  state  and  foreign  states,  citizens,  or  subjects,  in  which  the  mat- 
ter in  dispute  exceeded,  exclusive  of  interest  and  costs,  the  sum  of 
$2,000. 

Section  299  of  the  act  provides : 

"The  repeal  of  existing  laws,  or  the  amendments  thereof  embraced  in  this 
act,  shall  not  affect  any  act  done,  or  any  right  accruing,  or  accrued,  or  any 
suit  or  proceeding,  including  those  pending  on  writ  of  error,  appeal,  cer- 
tificate, or  writ  of  certiorari  in  any  appellate  court  referred  to  or  included 
within  the  provisions  of  this  act,  but  aU  such  suits  and  proceedings  for 
causes  arising  on  acts  done  prior  to  such  date  may  be  commenced  and  pros- 
ecuted within  the  same  time  and  with  the  same  effect  as  if  said  repeal  or 
amendments  had  not  been  made." 

We  think  the  intention  of  this  section  is,  to  permit  a  party  to  in- 
stitute an  action  in  the  District  Court,  after  January  1,  1912,  where 
the  right  of  action  in  the  Circuit  Court  arose  and  was  complete  prior 
to  that  date.  The  amount  here  claimed,  exclusive  of  interest  and  cost 
is  $2,002.09,  and  the  right  to  bring  an  action  therefor  in  the  Circuit 
Court  was  complete  prior  to  January  1,  1912. 

The  plea  to  the  jurisdiction  is  therefore  overruled,  and  the  defend- 
ant is  directed  to  answer  over. 


IiOCKER  et  al.  v.  AMERICAN  TOBACCO  CO.  et  aU 

(District  Court,  S.  D.  New  York.    July  18,  1912.) 

M0Z70P0LIE8  (8  28*)— Fedebal  Anti-Tbust  Aci>— Violation— Trkblk  Dam- 
ages—Right OF  Action. 

To  give  a  private  right  of  action  under  Anti-Trust  Act  July  2,  1890,  c. 
647,  i  7,  26  Stat.  210  (U.  S.  Comp.  St.  1901,  p.  3202),  for  treble  damages 
for  injury  done  to  plaintiffs  business  tlirougb  a  combination  by  defend- 
ants in  restraint  of  trade,  the  cause  of  action  must  be  complete  when 
suit  is  brought ;  the  government  alone  having  power  to  check  future  con- 
templated unlawful  acts,  and  hence,  in  an  action  against  several  defend- 
ants, plaintiff  is  not  entitled  to  bring  in  as  defendants  corporations  which 
w6re  organized  after  the  action  was  brought. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  §  18;  Dec.  Dig. 
|28.«] 

Action  by  John  A.  Locker  and  another  against  the  American  To- 
bacco Company  and  others.  On  motion  for  leave  to  amend  summons 
by  inserting  the  names  of  the  Liggett  &  Myer3  Tobacco  Company 
and  the  P.  Lorillard  Company  as  codef  endants,  and  to  amend  the  com- 
plaint by  inserting  various  allegations  as  to  acts  done  by  them.  Mo- 
tion overruled. 

See,  also,  194  Fed.  232. 

•For  otlMT  oaMs  lee  same  topic  ft  S  numbcs  in  D«o.  ft  Am.  DIgi.  1907  to  dato,  ft  Rep'r  Indexes 
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LACOMBE,  Circuit  Judge.  This  is  an  action  against  the  four 
named  defendants  to  recover  treble  damages  for  injury  alleged  to 
have  been  done  to  plaintiff's  business  by  reason  of  said  defendants 
having  entered  into  a  combination  in  restraint  of  trade  and  carried 
on  such  combination  in  such  a  way  that  plaintiff's  business  sustained 
the  injury  complained  of.  The  action  is  brought  under  the  seventh 
section  of  the  federal  Anti-Trust  Act  July  2,  1890.  Its  gravamen  is 
tortious  action,  and  it  is  elementary  that  the  cause  of  action  must  be 
complete  when  suit  is  brought.  Until  the  wrong  is  done  and  the  in- 
jury suffered,  there  is  no  cause  of  action  under  this  section.  Threat- 
ened wrong  and  apprehended  loss  are  not  within  its  provisions.  To 
the  federal  government  alone  does  the  Anti-Trust  Act  confide  the 
power  to  check  future  contemplated  unlawful  acts  by  injunction.  The 
relief  accorded  to  the  individual  is  an  action  at  law  for  treble  dam- 
ages when  he  can  show  that  the  act  has  been  violated,  and  that  such 
violation  has  injured  him  in  his  business  or  property.  He  cannot 
maintain  such  an  action,  if  his  complaint  fails  to  show  that  at  or  prior 
to  the  time  when  the  action  is  begun  defendant  had  done  any  act  in 
violation  of  the  statute.  This  analysis  of  the  seventh  section  suffi- 
ciently answers  the  present  application.  The  action  was  begun  June 
10,  1910.  The  two  corporations  which  plaintiff  now  asks  to  include 
as  defendants  were  not  incorporated  until  November,  1911.  Since 
they  were  not  in  existence  on  and  prior  to  June  10,  1910,  it  is  im- 
possible that  they  could  by  that  time  have  done  any  act  in  violation 
of  the  statute.  If  subsequent  to  their  creation,  they  have  violated  the 
statute,  and  by  reason  of  such  violation  plaintiff  has  been  injured  in 
his  business  or  property,  he  may  have  a  good  cause  of  action  against 
them  for  such  tortious  act,  but  that  is  a  new  and  independent  tort  and 
a  separate  cause  of  action  from  the  one  declared  on  here. 

The  motion  is  denied. 
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MIOCENE  DITCH  CO.  V.  CAMPION  MINING  &  TRADING  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    July  15,  1912.) 

No.  1,977. 

Afpbal  and  Ebbob  (I  1218*) — Rbvebsal — ^Kkcall  or  Mandate — ^Fbaud. 

A  judgment  appealed  from  having  been  reversed,  and  the  cause  re- 
manded for  a  new  trial,  it  was  tried,  and  after  the  court  announced  its 
conclusion,  but  before  the  making  of  findings  or  entry  of  Judgment,  peti- 
tioners applied  for  leave  to  intervene,  aljeging  certain  rights  in  the  prop- 
erty, and,  while  such  application  was  pending  and  undetermined  in  the 
trial  court,  moved  the  Court  of  Appeals  to  recall  the  mandate  of  reversal 
after  the  end  of  the  term  at  which  the  judgment  on  appeal  was  given,  on 
the  ground  of  gross  fraud  and  collusion  on  the  part  of  the  attorneys  for 
the  respective  parties,  etc.  Held,  that  the  Court  of  Appeals  had  lost  ju- 
risdiction at  the  end  of  the  term,  and  that  the  motion  should  not  be 
granted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  4719; 
Dec.  Dig.  8  1218.*1 

Appeal  from  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  of  the  District  of  Alaska. 

•Action  by  the  Miocene  Ditch  Company  against  the  Campion  Min- 
ing &  Trading  Company.  Judgment  for  defendant  having  been  re- 
versed, and  the  cause  remanded  for  a  new  trial,  after  trial,  but  before 
decision,  petitioners,  after  applying  to  the  trial  court  for  leave  to  in- 
tervene, moved  in  the  Court  of  Appeals  for  a  recall  of  the  mandate 
of  reversal.    Motion  denied. 

Frohman  &  Jacobs,  of  San  Francisco,  Cal.,  for  petitioners.' 
E.  S.  Pillsbury  and  Horatio  Ailing,  both  of  San  Francisco,  Cal., 
for  respondent  Miocene  Ditch  Co. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  By  petition  filed  herein  on  behalf  of  the 
Wild  Goose  Mining  &  Trading  Company  and  C.  B.  Greeley  the  court 
is  asked  to  recall  its  mandate  issued  upon  a  final  judgment  here  giver 
at  the  September  term,  1911,  by  which  judgment  that  of  the  trial 
court  was  reversed,  and  the  cause  remanded  to  it  for  a  new  trial. 
Upon  the  going  down  of  the  mandate,  the  cause  was  again  set  for 
trial  and  tried,  after  which  the  trial  court  announced  its  conclusion, 
but  before  the  making  of  findings  or  the  entry  of  judgment  the  pres- 
ent petitioners  presented  to  the  court  a  petition  for  leave  to  there 
intervene  in  the  case  and  set  up  their  alleged  rights  in  the  property 
in  question.  That  application  it  appears  is  still  pending  and  unde- 
termined in  the  court  below.  The  moving  papers  in  the  proceedings 
here  further  show  that  the  motion  made  for  the  recall  of  our  mandate 
is  based  upon  alleged  collusion  between  the  attorneys  for  the  re- 
spective parties  to  the  suit,  to  the  alleged  injury  of  the  petitioners, 
who  now  claim  to  be  the  real  parties  in  interest.  The  motion  not  hav- 
ing been  made  until  several  months  after  the  end  of  the  term  at  which 
the  judgment  of  this  court  was  given  and  its  mandate  sent  down,  the 

*For  other  cafloi  see  same  topic  ft  f  mumbxb  In  Dec.  k  Am.  Digs.  1907  to  date,  k  B^pT  Indezot 
197  F.— 32 
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respondent  raises  the  question  of  the  jurisdiction  of  the  court  to  grant 
the  petitioners'  motion  by  moving  to  dismiss  the  petition.  However 
gross  the  fraud  alleged  as  the  basis  of  the  petitioners'  request  may 
be,  and  however  much  it  may  entitle  the  petitioner  to  intervene  in  the 
case  where  it  is  now  pending,  or  to  file  an  independent  or  other  bill 
to  obtain  redress,  we  are  of  the  opinion  that  this  court  is  without 
power  to  recall  its  mandate  and  vacate  its  judgment  under  the  cir- 
cumstances appearing.  The  general  rule  that  jurisdiction  of  the  fed- 
eral courts  over  their  judgments  and  orders  ceases  with  the  ending 
of  the  term  and  the  issuance  of  mandate  is  not  disputed,  but  the  pe- 
titioners contend  that  the  rule  does  not  apply  where  the  judgment 
or  order  complained  of  was  procured  by  fraud. 

A  motion  to  set  aside  a  judgment  for  fraud  after  the  term  has  in 
it,  as  said  by  Judge  McCrary  in  Grames  v.  Hawley  (C.  C.)  50  Fed. 
319,  "all  the  elements  of  a  bill  in  chancery."  The  court  there  fur- 
ther said: 

'*The  fact  that  fraud  in  the  settlement  of  this  suit  is  charged  In  no  manner 
affects  the  question  of  jurisdiction  or  the  mode  of  acquiring  it.  A  judgment 
ean  no  more  be  set  aside  upon  motion  after  the  term  upon  the  ground  of 
fraud  than  upon  any  other  ground.  A  hearing  upon  proper  notice  upon  that 
question  is  the  right  of  the  party  charged  with  the  fraud.  We  cannot  assume 
the  truth  of  the  charge  for  th6  purpose  of  affecting  the  decision  of  the  ques- 
tion of  jurisdiction." 

In  United  States  v.  Aakervik  (D.  C.)  180  Fed.  137,  143,  it  was 
said  by  Judge  Wolverton : 

"Ck>urtd  generally,  excepting  some  perhaps  of  the  more  Umited,  have  juris- 
diction to  reverse  their  own  judgments  and  decrees  during  the  term  at  which 
they  are  rendered.  In  pursuance  of  such  authority,  they  may,  for  error  of 
law,  or  for  fraud,  mistake,  or  any  irregularity  that  might  seem  to  them  to 
hare  affected  either  of  the  parties  to  the  controversy  injuriously,  set  aside 
their  judgments  and  decrees,  and  award  a  new  trial  or  rehearing,  and  thus 
^ve  opportunity  for  righting  whatever  wrong  may  have  been  engendered. 
After  the  term  has  ended,  however,  the  authority  of  the  courts  for  this  pur- 
pose ceases,  unless  extended  by  statute,  or  by  motion,  or  some  appropriate 
procedure  talcen  within  the  time.  This  rule  applies  as  well  to  equity  proce- 
dure as  to  procedure  at  law.  Other  means  of  relief  for  the  errors  of  the 
court  are  usually  afforded  by  writ  of  error  or  appeal,  and  in  equity  a  bill 
of  review  will  lie,  within  rules  prescribed  by  law,  for  evidence  discovered 
after  the  decree  has  become  final.  All  such  proceedings  are  taken  and  pros- 
ecuted in  the  same  suit  or  action,  and  not  by  separate  controversy.  When, 
therefore,  the  term  is  at  an  end  without  the  appropriate.  Initiation  of  an 
available  proceeding  to  revise  or  set  aside  the  court's  final  judgment  or  de- 
cree, and  no  appeal  or  other  means  of  review  is  prosecuted  within  the  time 
afforded  by  authoritative  regulation,  such  Judgment  or  decree  becomes  an 
absolute  finality,  forever  binding  upon  the  parties  and  their  privies,  utterly 
without  power  of  change,  revision,  revocation,  or  relief  within  the  cause  or 
proceeding  In  which  it  is  rendered.  There  are  many  causes,  however,  for 
which  a  new  and  independent  suit  will  lie  to  set  aside  or  annul  a  judgment  or 
decree.  Some  of  them  may  be  mentioned.  Thus,  where  the  unsuccessful  party 
has  been  prevented  from  exhiljiting  his  case  fully  by  fraud  or  deception  prac- 
ticed on  him  by  his  opponent,  as  by  keeping  him  away  from  court,  or  a  false 
promise  of  a  compromise,  or  where  the  defendant  never  had  knowledge  of  the 
suit,  being  kept  in  ignorance  by  act  of  the  plaintiff,  or  where  an  attorney 
fraudulently  or  without  authorl^  assumes  to  represent  a  party  and  connives 
At  his  defeat,  or  where  the  attorney  regularly  employed  sells  out  his  cUeats 
interest  to  the  other  side— these  and  similar  cases  which  go  to  indicate  that 
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there  lias  never  been  any  real  contest  In  the  trial  or  hearing  of  the  case  af- 
ford grounds  for  impeachment  by  suit  Instituted  directly  for  that  purpose. 

"  *On  the  other  hand,'  says  Mr.  Justice  Miller,  In  United  States  v.  Throck- 
morton, 98  U.  S.  61,  66  (25  L.  Ed.  93),  *the  doctrine  Is  equally  well  settled  that 
the  court  will  not  set  aside  a  Judgment  because  It  was  founded  on  a  fraudu- 
lent Instrument,  or  perjured  evidence  or  for  any  matter  which  was  actually 
presented  and  considered  In  the  judgment  assailed.* " 

In  Craven  v.  Canadian  Pacific  Railroad  Company  (C.  C.)  62  Fed. 
170,  a  judgment  was  entered  pursuant  to  an  agreement  by  the  attor- 
neys for  the  respective  parties  which  it  was  subsequently  claimed  was 
unauthorized.    Judge  Putnam,  after  setting  out  the  agreement,  said : 

"While  the  court  might  not  enforce  such  an  agreement  before  judgment  Is 
entered.  If  unauthorized  as  between  attorney  and  client  (Holker  v.  Parker, 
7  Cranch,  496,  3  L.  Ed.  396),  and  may,  and  perhaps  should,  on  equitable  prin- 
ciples reopen  a  judgment  at  the  same  term,  entered  on  such  an  agreement.  If 
80  unauthorized  (Dalton  v.  Railway  Co.,  159  Mass.  221,  34  N.  E.  261,  38  Am. 
St.  Rep.  410),  yet  the  court  is  not  required  of  Its  own  motion  to  look  behind 
the  signatures  of  the  attorneys.  To  hold  otherwise  would  be  to  reverse  the 
rules  governing  the  relations  between  the  court  and  bar.  Consequently  this 
judgment  was  regularly  entered,  and  the  error,  if  any,  was  not  that  of  the 
court  or  Its  clerk.  Therefore,  after  the  term  at  which  the  judgment  was  en- 
tered was  finally  adjourned,  the  court  had  no  further  control  over  the  judg- 
ment. The  rule  Is  well  stated  In  Hickman  v.  B^  Scott,  141  U.  S.  415  [12 
Sup.  Ct  9,  35  Ia  Ed.  775]." 

Hickman  v.  Ft.  Scott  was  an  application  by  petition  to  a  court  of 
law  after  its  judgment  had  been  reversed  and  a  different  judgment 
directed  to  be  entered  to  so  change  the  record  of  the  original  judg- 
ment as  to  make  the  case  materially  different  from  that  presented  to 
the  court  for  review ;  the  general  object  of  the  petition  being  to  obtain 
"a  new  trial  on  account  of  gross  and  vital  errors  in  the  findings  of 
facts,"  and  also  to  have  the  record  amended  "by  allowing  certain  find- 
ings of  fact  to  appear,  some  of  which  findings  were  unavoidably  and 
others  accidentally  omitted,"  the  petition  further  stating  that : 

"It  Is  desired  only  that  the  record  should  be  so  amended  as  to  state  as  well 
as  Import  the  truth,  and  that  the  plaintiff  should  have  an  opportunity  of 
having  the  actual  facts  of  the  controversy  taken  Into  consideration  by  this 
court,  and.  If  necessary,  by  the  Supreme  Court  before  the  matter  finally 
passes  in  rem  judicatam.  The  decision  of  the  Supreme  Court  was  based  upon 
an  Imperfect  and  erroneous  report  of  the  cause,  and  all  that  the  plalntllT 
now  desires  to  do  Is  to  have  the  record  placed  in  such  shape  that  the  truth 
may  be  judicially  ascertained  before  final  judgment  against  him.*' 

The  Supreme  Court  said : 

"We  know  of  no  precedent  for  such  a  proceeding  as  this,  nor  is  there  any 
principle  of  law  upon  which  It  could  be  based.  In  Bronson  v.  Schulten,  104 
U.  S.  410,  415  [26  L.  Ed.  7d71,  the  court,  after  adverting  to  the  general  rule 
that  the  judgments,  decrees,  or  other  orders  of  a  court,  however  conclusive 
In  their  character,  are  under  Its  control  during  the  term  at  which  they  are 
rendered,  and  may  be  set  aside,  vacated,  modified  or  annulled  by  It,  said: 
*It  is  a  rule  eqtiaUy  weU  established  that,  after  the  term  has  ended,  all  final 
judgments  and  decrees  of  the  court  pass  beyond  Its  control,  unless  steps  be 
taken  during  that  term,  by  motion  or  otherwise,  to  set  aside,  modify,  or  cor- 
rect them ;  and,  if  errors  exist,  they  can  only  be  corrected  by  such  proceeding 
by  a  writ  of  error  or  appeal  as  may  be  allowed  in  a  court  which  by  law  can 
review  the  decision.  So  strongly  has  this  principle  been  applied  by  this  court 
that,  while  realizing  that  there  is  no  court  whic>  can  review  its  decision,  it 
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has  invariably  refused  all  applications  for  rehearing  made  after  the  adjourn- 
ment of  the  court  for  the  term  at  which  the  judgment  was  rendered.  And 
this  is  placed  upon  the  ground  that  the  case  has  passed  beyond  the  control 
of  the  court'  The  same  principles  had  been  announced  in  Sibbald  y.  United 
States,  12  Pet.  488,  492  [9  L.  Ed.  1167].  The  exceptions  to  the  general  rule, 
such  as  suits  in  equity,  and  writs  of  error  coram  vobls  at  law,  do  not  em- 
brace the  present  application.  See,  also,  Phillips  v.  Negley,  117  U.  S.  065, 
674,  675  [6  Sup.  Ct.  901,  29  L.  Ed.  1013] ;  Cameron  v.  McRoberts.  3  Wheat 
591  [4  L.  Ed.  467] ;  McMicken  v.  Perin,  18  How.  507,  511  [15  L.  Ed.  504]." 

Moreover,  it  appears  that  the  new  trial  which  this  court  by  its  judg- 
ment directed  has  been  had  subsequent  to  which  and'  before  judgment 
therein  the  present  petitioners  appeared  in  that  court  with  a  motion  to 
reopen  the  case  and  permit  them  to  intervene,  which  motion,  so  far 
as  appears,  is  still  pending — from  all  of  which  it  is  seen  that  the  trial 
court  has  at  least  entered  upon  the  performance  of  what  this  court,  by 
its  judgment,  directed  it  to  do,  and  that  the  present  petitioners  have 
submitted  themselves  to  the  jurisdiction  of  that  court,  acting  under  the 
judgment  and  mandate  here  sought  to  be  avoided 

The  petition  is  dismissed,  it  petitioners'  cost 


WILLIAMS  et  al.  ▼.  AMERICAN  ASS'N,  Ina 

(Circuit  Court  of  Appeals,  Sixth  Circuit     June  26,  1912.) 

No.  2,184. 

1.  Appeal  and  Erbob  (§  1111*) — ^Decision  as  Law  of  Oasi: — Idkntitt  or 

QiTissTioNs  IN  Issue. 

A  decision  on  demurrer  by  an  appellate  court  on  the  facts  alleged  in 
the  bill  is  an  adjudication  of  the  rights  of  the  parties  to  that  extent 
where  the  proof  sustains  such  allegations,  but  not  where  it  is  materially 
difTerent 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  U  4411- 
4420 ;    Doc.  Dig.  I  llll.*] 

2.  Refobmation  of  Instruments  ({  19*) — ^Deed — ^Mutual  Mistake  in  Ds- 

'      BOBIPTION. 

Defendant  contracted  to  sell  to  complainant's  grantor  a  tract  of  land 
described  as  being  that  covered  by  a  grant  from  the  state,  giving  the 
number  and  date  of  the  grant,  the  quantity,  and  the  name  of  the  gran- 
tee, from  whose  heirs  defendant  had  purchased  it  Neither  party  knew 
the  boundaries,  and  it  was  agreed  that  it  should  be  surveyed  and  paid 
for  by  the  acre.  The  survey  was  made  from  the  description  in  the  grant, 
but  because  of  an  error  in  one  of  the  calls  therein  given  the  land  was 
not  correctly  located,  and  the  survey,  in  fact  embraced  only  about  two 
acres  of  the  grant  as  originally  surveyed  on  the  ground.  The  description 
in  the  deed  given  followed  the  survey.  The  grant  was  included  within 
the  boundaries  of  a  larger,  but  later,  grant,  also  purchased  by  com- 
plainant  which  desired  this  grant  to  complete  its  title  to  the  larger 
tract.  Held  that,  while  the  description  in  the  deed  was  that  intended, 
through  a  mutual  mistake  of  fact  it  was  not  of  the  land  intended  to  be 
sold  and  purchased,  and  that  complainant  was  entitled  to  have  the  deed 
reformed  so  as  to  cover  the  land  intended. 

[Ed.  Note. — ^For  other  cases,  see  Reformation  of  Instrumoits,  Cent 
Dig.  If  74-78;    Dec.  Dig.  |  19.«1 

*For  othw  eaMS  mo  same  topic  1^8  kumbbb  in  Doc.  ft  Am.  DIga.  1907  to  date,  ft  Rop'r  Indozoa 
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8b  Refobhation  of  Inbtbuments  (§  17*) — ^Deed — ^Rioht  to  Maintain  Suit. 

The  fact  that  a  deed  contains  a  warranty  only  against  parties  claim- 
ing under  the  grantor  does  not  affect  the  right  of  the  grantee  to  main- 
tain a  suit  to  reform  a  prior  deed  in  his  chain  of  title  for  mistalce. 

[Ed.  Notei — ^For  other  cases,  see  Reformation  of  Instruments,  Cent 
Dig.  H  e&-71;   Dec.  Dig.  8  17.*] 

4.  LtiicrrATioN  of  Actions  (§  19*) — Statute  Applicable — "Suit  fob  Lands." 

A  suit  to  reform  a  deed  by  correcting  the  description,  and  to  quiet 
complainant's  title  to  the  land  as  correctly  described  as  against  a  second 
grantee  from  the  same  grantor,  is  one  **for  lands*'  within  the  meaning 
of  Shannon's  Ck)de  Tenn.  §  4458,  prescribing  limitation  for  such  suits, 
and,  under  the  Tennessee  decisions,  the  statute  cannot  be  pleaded  by  a 
defendant  who  has  never  been  in  possession. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Gent  Dig.  || 
74-78;   Dec.  Dig.  §  19.«] 

5.  CoBPOBATiONS  (|  614*) — Insolvency*Pboceedings — Sale  of  Pbopebty. 

In  a  stockholder's  suit  to  wind  up  a  corporation  as  Insolvent,  it  is  not 
necessary  that  all  the  property  of  the  corporation  should  be  specifically 
described  in  the  bill  to  give  the  court  jurisdiction  to  sell  the  same. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §S  2435,  2437- 
2444;   Dec.  Dig.  §  614.*] 

G.  CoBPOBATioNs  (§  578*) — R^obganized  Cobpobation — Right  of  Action.  , 
Where  a  corporation  was  reorganized  and  the  new  corporation  pur- 
chased all  of  the  property  of  the  old,  which  was  sold  in  foreclosure  and 
creditors'  suits,  and  was  awarded  the  surplus  and  treated  by  the  court 
as  the  successor  of  the  old  company  in  all  respects,  it  succeeded  to  all 
rights  of  its  predecessor,  including  the  right  to  maintain  a  suit  to  re- 
form the  description  in  a  deed  to  property  which  was  a  part  of  that  sold. 
[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  |S  2310-2312 ; 
Dec.  Dig.  S  678.*] 

7.  Refobmation  of  Instbumenxs  (I  32*) — Defenses — ^Laches. 

The  right  to  maintain  a  suit  to  reform  a  deed  which  did  not  describe 
the  property  intended  to  be  conveyed  held  not  barred  by  laches,  where 
the  mistake  was  not  discovered  until  the  year  previous  to  the  suit,  and 
defendants  had  never  been  in  possession  of  the  land. 

TEd.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent. 
Dig.  U  119-121;   Dec.  Dig.  §  32.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
cm  District  of  Tennessee. 

Suit  in  equity  by  the  American  Association,  Incorporated,  against 
W.  D.  Williams,  H.  Y.  Hughes,  J.  T.  Hughes,  and  John  P.  Davis. 
Decree  for  complainant,  and  defendants  appeal.    Affirmed. 

G.  W.  Pickle,  of  Knoxville,  Tenn.  (H.  Y.  Hughes,  T.  T.  Hughes, 
John  P.  Davis,  and  Pickle,  Turner  &  Kennerly,  on  the  brief),  for  ap- 
pellants. 

G.  W.  Montgomery,  of  Tazewell,  Tenn.  (Frank  Montgomery,  on 
the  brief),  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  This  case  has  already  been  before  this 
court  upon  review  of  a  decree  sustaining  a  demurrer  to  the  bill.  In 
the  opinion  of  Judge  (now  Mr.  Justice)  Lurton  on  the  former  review 

•For  other  cases  see  same  topic  ft  8  mxtmbsb  in  Der  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  bill  is  described  as  one  "to  reform  a  patent  and  certain  mesne 
conveyances  which  follow  the  erroneous  calls  of  the  patent  in  respect 
to  the  description  of  the  lands  conveyed,  and  to  cancel  a  deed  from 
the  defendant  Williams  to  his  codefendants,  as  a  cloud  upon  the  title 
of  the  complainant."  166  Fed.  17,  93  C.  C.  A.  1.  As  stated  in  that 
opinion,  the  coinplainant's  title  consists  of,  "first,  a  grant  made  Sep- 
tember 13,  1855,  by  the  state  of  Kentucky  to  one  Levi  Harp,  being 
grant  No.  3,290;  second,  a  conveyance  of  the  granted  lands  by  the 
heirs  of  Levi  Harp  to  one  W.  D.  Williams ;  third,  a  conveyance  from 
Williams  to  C.  H.  Rogers;  fourth,  a  conveyance  by  Rogers  to  the 
American  Association,  Limited;  fifth,  a  conveyance  to  the  American 
Association,  Incorporated,  of  all  the  lands  owned  by  the  American 
Association,  Limited,  under  a  decree  and  sale  made  in  a  mortgage  fore- 
closure and  winding-up  proceeding  in  the  court  below."  American 
Ass'n  V.  Williams,  166  Fed.  17,  18,  93  C.  C.  A.  1,  2. 

The  fundamental  error  sought  to  be  corrected  is  that  the  second 
call  of  the  patent  from  the  state  of  Kentucky  to  Harp  reads,  "thence 
north  23  degrees  west/70  poles  to  a  chestnut  oak,"  instead  of  "north 
23  degrees  east,  70  poles  to  a  chestnut  oak,"  as  actually  surveyed  on 
the  ground  preliminary  to  application  for  patent,  and  as  shown  by 
the  duly  filed  plat.  The  mesne  conveyances  specifically  sought  to  be 
reformed  are  those  from  Williams  to  Rogers  and  from  the  latter  to 
the  American  Association,  Limited. 

The  bill  prays  generally  that  Williams  be  required,  on  receiving  a 
certain  sum  in  payment  therefor,  to  convey  to  complainant  the  land 
in  question  by  its  correct  description,  by-way  of  specific  performance 
of  an  alleged  contract  between  Williams  and  Rogers;  the  misdescrip- 
tion in  the  deed  thereunder  being  alleged  to  have  resulted  from  a  mu- 
tual mistake  of  fact  made^by  those  parties.  The  bill  also  prays  that 
complainant  be  decreed  to  have  title  to  the  land  under  the  reformed 
description.  It  is  alleged  that  the  defendants  Hughes  and  Davis  took 
conveyance  from  Williams  with  full  knowledge  of  the  facts  alleged 
in  the  bill,  and  stand  with  respect  to  the  title  in  Williams'  shoes. 

The  bill  was  demurred  to  (so  far  as  the  causes  are  here  material) 
(a)  because  barred  by  the  Tennessee  statutes  of  limitation ;  (b)  on  ac- 
count of  delay  and  laches ;  (c)  on  the  ground  that  the  bill  states  no 
case  for  reformation;  and  (d)  that  no  case  for  specific  performance 
of  the  contract  between  Williams  and  Rogers  is  stated.  This  court 
reversed  the  decree  of  the  Circuit  Court  which  dismissed  complain- 
ant's bill,  and  remanded  the  cause  to  the  Circuit  Court  with  directions 
to  overrule  the  demurrer. 

The  defendants  thereupon  answered  the  bill,  admitting  the  discrep- 
ancy referred  to  between  the  description  of  the  tract  in  the  patent 
and  the  actual  survey  made  on  the  ground;  and  admitting  that,  by 
virtue  of  the  Harp  grant  and  the  conveyance  to  Williams,  the  latter 
became  "by  law  invested  with  the  title  to  the  tract  of  land  embraced 
in  the  actual  survey  and  plat" ;  and  that  defendants  Hughes  and  Davis 
have  no  greater  rights  than  Williams,  they  standing  only  in  his  shoes. 
The  answer  denies  any  mistake  of  fact  in  the  description  of  the  tract 
conveyed  by  Williams  to  Rogers,  and  alleges  that  such  description 
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accorded  with  the  intention  of  the  parties,  and  denies  the  claimed 
right  of  reformation  and  specific  performance.  The  specific  conten- 
tions of  the  defendants  in  these  respects  will  he  more  fully  stated 
hereafter.  The  defenses  of  laches  and  of  the  statutes  of  limitation 
are  also  urged.  Upon  final  hearing  on  pleadings  and  proofs  (the  facts 
being  largely  agreed  upon  by  written  stipulation)  decree  was  entered 
for  complainant,  reforming  the  description  in  the  complainant's  sev- 
eral title  papers  in  accordance  with  complainant's  contention,  and 
quieting  the  latter's  title  to  the  land;  and  setting  aside  as  a  cloud 
thereon  the  conveyance  by  Williams  to  his  codef  endants  Hughes  and 
Davis,  upon  the  payment  by  complainant  into  court,  for  their  benefit, 
of  a  certain  sum  representing  the  difference  of  contract  price  between 
Williams  and  Rogers  of  the  acreage  covered  by  the  deed  between 
these  parties  and  the  acreage  covered  by  the  reformed  description. 
From  this  decree  appeal  is  taken. 

1.  The  alleged  mutual  mistake  of  fact. 

The  land  covered  by  the  reformed  descriptions  in  the  conveyances 
as  decreed  by  the  court  below  is  that  portion  of  the  tract  acquired  by 
Harp  under  grant  No.  3,290  lying  southeast  of  the  crest  of  the  moun- 
tain dividing  Bear  creek  from  Clev  fork.  This  portion,  according  to 
the  survey  made  on  the  ground  by  Harp  before  he  obtained  his  grant, 
contains  38  acres.  Appellants  concede  that  all  question  of  the  ref- 
ormation of  the  grant  from  the  state  of  Kentucky  to  Harp,  its  ac- 
quisition, by  descent,  by  the  latter's  heirs  upon  his  death  intestate, 
and  the  deed  from  the  Harp  heirs  to  Williams,  has  been  eliminated 
from  the  present  record,  and  that  Williams  must  be  held  to  have  had 
perfect  title  to  the  tract  in  question  at  the  time  he  made  his  convey- 
ance to  Rogers.  This  concession  is  made,  not  only  because  of  the 
decision  of  this  court  upon  the  former  appeal,  but  because  the  appel- 
lants Hughes  and  Davis  claim  imder  Williams,  and  so  are  estopped  to 
deny  his  title.  By  the  settled  law  of  Tennessee,  in  case  of  discrep- 
ancy between  the  calls  contained  in  the  patent  and  those  in  the  sur- 
vey actually  made  upon  the  ground,  the  latter  control,  and  the  grant 
will  be  held  to  convey  the  land  actually  surveyed,  although  the  calls 
for  courses  and  distances  fail  to  cover  any  part  of  the  land  so  sur- 
veyed. Staub  V.  Hampton,  117  Tenn.  706,  101  S.  W.  776;  American 
Ass'n  V.  Williams,  supra,  166  Fed.  at  page  24,  93  C.  CX  A.  at  page  8, 
and  cases  there  cited. 

[1]  Upon  the  facts  alleged  in  this  bill  the  court  held  upon  the  for- 
mer hearing  that  a  mutual  mistake  of  fact  was  made  by  Williams  and 
Rogers  with  respect  to  the  description  of  the  land  conveyed  by  the 
former  to  the  latter,  and  that  Williams  intended  to  sell,  and  Rogers 
intended  to  buy,  the  38-acre  tract  in  question.  It  is  clear  that,  if  the 
proofs  are  in  entire  harmony  with  the  allegations  of  the  bill,  the  de- 
cision upon  the  former  hearing  is  an  adjudication  of  the  rights  of  the 
parties  to  that  extent.  Western  Union  Telegraph  Co.  v.  City  of  To- 
ledo (C.  C.  A.  6)  121  Fed.  734,  736,  58  C.  C.  A.  16;  Taenzer  v.  C.  R. 
I.  &  P.  Rv.  Co.  (C.  C.  A.  6)  191  Fed  543,  547,  .112  C.  C.  A.  153. 
The  bill  alleges,  however,  that  Williams,  before  conveying  to  Rogers, 
had  entered  into  a  contract  with  the  latter  to  convey  all  the  said  tract 
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of  land  at  a  price  of  $8  per  acre  upon  actual  survey  thereof,  but  after 
the  making  of  the  contract,  and  before  execution  of  the  deed,  an  effort 
was  made  to  survey  the  tract,  and  that  conveyance  was  made  in  ac- 
cordance with  the  survey;  both  Williams  and  Rogers  assuming  that 
the  land  had  been  correctly  surveyed,  and  was  being  conveyed  accord- 
ing to  what  was  then  thought  to  be  the  correct  boundaries  thereof. 
In  the  former  opinion  of  this  court  this  survey  was  treated  as  having 
been  made  by  Williams.  Defendants  insist  that  the  proofs  fail  to 
sustain  the  allegations  of  the  bill  with  respect  either  to  the  contract  to 
sell,  Williams'  responsibility  for  the  survey,  or  the  alleged  mutual 
mistake  of  fact.  The  decision  upon  the  demurrer  is  obviously  not  an 
adjudication  upon  a  case  materially  different  from  that  alleged  in  the 
bill,  or. as  construed  by  the  court  in  deciding  the  demurrer.  As  will 
be  seen,  the  case  made  by  the  proofs  differs  in  some  respects  from 
that  considered  by  the  court  on  the  former  review. 

[2]  The  proofs  show  that  in  the  year  1888  Williams  made  a  con- 
tract with  Rogers  and  others  for  the  sale,  at  $8  per  acre,  of  all  the 
land  he  owned  in  that  section  of  the  country,  the  acreage  to  be  ascer- 
tained by  an  actual  survey,  and  that  at  the  time  Williams  claimed  he 
owned  the  title  acquired  by  Harp,  .by  virtue  of  the  survey  and  grant 
in  question,  lying  southeast  of  the  crest  of  the  mountain  referred  to ; 
that  the  conveyance  from  the  Harp  heirs,  which  was  obtained  by 
Williams  to  enable  him  to  carry  out  his  contract  with  Rogers,  refer- 
red to  the  tract  in  question  as  "the  tract  of  which  Levi  Harp  died 
seised  and  possessed,  fully  described  in  grant  No.  3,290,  dated  Sep- 
tember 13,  1855,  from  the  state  of  Kentucky  to  Levi  Harp,  for  50 
acres";  that  both  Williams  and  Rogers  were  then  ignorant  of  how 
the  tract  was  located  upon  the  ground,  either  by  Harp's  survey  or  as 
described  in  his  grant ;  that  Rogers  was  buying  the  land  to  sell  to  the 
American  Association,  Limited,  having  at  that  time  a  contract  with 
that  company  to  sell  to  it  large  tracts  of  land  in  that  section;  that 
Merwin,  a  surveyor  in  the  regular  employment  of  the  Association, 
undertook  to  survey  out  the  land  acquired  by  Harp  under  this  grant, 
and  for  that  purpose  was  furnished  with  the  grant  or  a  copy  thereof ; 
that  Williams  turned  over  to  Rogers  his  title  papers,  to  enable  the 
latter  to  ascertain  what  land  he  actually  did  own,  and  in  order  that 
it  might  be  "surveyed  on  investigation";  that  neither  Williams  nor 
Rogers  assisted  in  the  survey,  Williams  having  nothing  to  do  with  the 
employing  of  the  surveyor,  and  paying  no  expenses  of  the  survey, 
but  knowing  that  Merwin  was  doing  the  surveying,  and  making  no 
objection  to  him.  The  proofs  show  that  neither  Williams  nor  Rogers 
knew  of  any  mistake  that  had  been  made  either  in  the  patent  or  in 
the  certificate  of  survey ;  that  it  was  left  with  Rogers  to  determine 
what  lands  claimed  by  Williams  he  would  buy,  Rogers  passing  on  the 
title  and  taking  only  such  tracts  or  parts  of  tracts  as  he  desired ;  that 
the  surveyor  failed  to  discover  the  difference  between  the  actud  sur- 
vey made  upon  the  ground  by  Harp  and  the  certificate  of  survey 
he  obtained ;  that  the  surveyor  thought  he  had  found  the  land  covered 
by  the  Harp  grant,  although  the  grant  was  found  to  "cut  itself  in 
two,"  and  concluded  that  the  portion  of  the  grant  claimed  by  Williams, 


Digitized  by 


Google         I 


505 

and  lying  south  of  the  crest  of  the  mountain,  would  hold  261/4  acres. 
It  further  appears  that  in  the  bond  for  deed  given  by  Williams  to 
a  trustee  for  Rogers'  benefit  one  of  the  tracts  to  be  conveyed  was  de- 
scribed as  "granted  by  the  state  of  K'y  to  Levi  Harp  by  grant  No. 
3,290,  dated  13  day  of  September,  1855,  for  50  acres";  that,  while 
Williams  put  into  the  deed  the  boundaries  furnished  him  by  the  sur- 
veyor, he  "did  not  mean,  infonned  as  he  was,  to  put  anything  else 
in  the  deed  than  what  was  put  in,  and  nothing  was  put  in  the  deed, 
other  than,  or  different  from,  what  he  meant  to  put  there,  and  nothing 
was  left  out  that  was  meant  to  be  put  in,"  yet  both  Williams  and 
Rogers  "thought  that  the  lands  described  in  the  deed"  made  by  the 
former  to  the  latter  in  pursuance  to  the  previous  contract  "were 
covered  by  the  Levi  Harp  title,  grant  No.  3,290" ;  that  Williams'  con- 
tract with  and  conveyance  to  Rogers  also  embraced  a  large  acreage 
of  other  land  in  that  section ;  that  Rogers  conveyed  to  the  American 
Association,  Limited,  all  the  lands  owned  by  him,  including  the  parcel 
in  question,  and  that  at  the  time  of  said  conveyance  neither  he  nor  the 
Association  knew  of  the  error  in  the  description  in  the  grant,  and  both 
thought  that  the  lands  set  out  in  the  deed  were  covered  by  the  Harp 
patent  in  question ;  that  the  tract  as  surveyed  and  conveyed  from  Wil- 
liams to  Rogers  contained  26^  acres,  and  the  former  was  paid  for  _ 
that  amount  at  the  rate  of  $8  per  acre  when  the  deed  was  executed, 
Williams  insisting  at'  the  time  he  made  his  deed  that  there  was  more 
than  26^  acres  in  that  part  of  the  Harp  grant  south  of  the  mountain 
top;  and  that  there  must  be  some  mistake  as  to  the  amount  of  land 
which  he  owned.  By  reason  of  this  insistence  Rogers  agreed,  in  writ- 
ing, to  have  the  land  replatted  and  calculated,  and  that,  in  case  the 
same  should  measure  more  than  26  acres,  he  was  to  pay  Williams  for 
the  overplus  at  the  same  rate  of  $8  per  acre.  By  reason  of  the  adop- 
tion by  the  surveyor  of  the  erroneous  call  mentioned  (and  apparently 
by  falling  into  other  errors  occasioned  thereby),  there  was  included 
in  the  26^  acres  surveyed  by  Merwin  but  2.27  acres  of  land  embraced 
within  the  Harp  survey.  The  boundaries  of  the  land  as  surveyed  by 
Merwin,  and  marked  by  him  on  the  ground,  were  put  into  the  deed 
from  Williams  to  Rogers  made  in  1891.  The  stipulation  states  that 
the  mistake  made  by  Merwin  in  locating  the  grant  in  question  misin- 
formed both  Williams  and  Rogers;  that  while,  with  the  information 
they  had,  the  deed  expressed  the  meaning  of  the  parties,  "if  they  had 
been  differently  informed,  they  would  have  acted  differently";  that 
Williams  is  an  illiterate  mountaineer,  and  can  neither  read  nor  write ; 
that  C.  H.  Rogers  was  an  able  land  lawyer  and  a  well-educated  busi- 
ness man,  of  a  high  grade  of  ability  and  strictly  honorable.  Rogers 
died  in  1896,  in  ignorance  of  the  mistake.  The  learned  counsel  for 
defendants  insist  that,  under  the  facts  so  stated,  reformation  of  the 
conveyance  from  Williams  to  Rogers  is  not  justified.  They  invoke 
the  rule  that  such  reformation  will  not  be  decreed  unless  the  mistake 
is  made  entirely  plain;  that  a  mere  misunderstanding  of  the  facts 
is  not  sufficient  for  awarding  reformation ;  that  an  actual  mistake  of 
fact  was  not  shown,  but  that  the  description  was  written  as  intended 
by  both  and  expresses  their  entire  agreement.    The  rule  is  invoked 
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that  a  purchaser  buying  a  well-defined  tract  marked  on  the  ground 
acquires  such  title  as  his  grantor  had  in  the  tract  so  marked,  and  no 
right  to  any  other  lands ;  and  that  in  the  case  presented  complainant's 
only  remedy  is  by  way  of  action  against  Williams  for  rescission  or 
breach  of  warranty,  and  damages.  But,  if  the  force  of  this  contention 
is  not  overcome  by  the  facts  already  recited,  that  result  is,  we  think, 
compelled  by  the  added  force  of  these  further  facts: 

In  the  year  1874  the  state  of  Kentucky  had  granted  to  one  Clapp 
a  large  tract  of  land,  and  tfiis  grant  conveyed  the  title  of  the  state 
to  all  lands  within  its  boundaries  not  surveyed  previously  to  the  is- 
suance of  the  grant  The  Clapp  title  passed  by  mesne  conveyances  to 
one  Gatliff.  The  portiop  of  the  Harp  grant  in  controversy  here,  how- 
ever it  may  be  surveyed,  lies  wholly  within  the  boundaries  of  the  lands 
deeded  by  Clapp  to  Gatliff.  The  record  is  convincing  that  at  the  time 
of  the  survey  by  Merwin,  with  a  view  to  purchasing  Williams'  interest 
in  the  Harp  grant,  the  American  Association  was  engaged  in  buying 
from  Gatliff  the  tract  so  conveyed  to  the  latter  by  Clapp,  amounting  to 
several  thousand  acres.  Indeed,  Merwin's  letter  to  Rogers  of  April 
22,  1891,  before  Williams'  conveyance  was  taken,  says: 

"I  think  we  have  at  last  found  the  land  ooyered  by  Levi  Harp,  No.  3290, 
a  part  of  which  you  contracted  from  W.  D.  WiUlamB.  At  least  we  have 
found  one  comer  of  it  and  two  marked  lines.  The  other  corners  seem  to  be 
buried  in  oblivion.  This  is  land  which  the  Association  wants,  as  it  cuts 
completely  across  a  tract  which  Gatliff  is  selling  to  us.  The  grant  cuts  itself 
In  two,  but  to  the  best  of  my  knowledge  WiUiams*  half  of  it,  to-wit:  the 
half  which  lies  on  the  south  side  of  the  crest  of  the  ridge  which  divides  the 
waters  of  Bear  creek  and  Clear  fork,  wiU  hold  26^  acres.  If  possible  it 
would  be  better  to  take  a  deed  describing  the  grant  by  the  original  calls, 
and  specifying  which  part  Williams  conveys.  GatllfTs  half  only  amounts  to 
about  five  acres." 

And,  while  the  written  contract  under  which  the  American  Asso- 
ciation ultimately  (and  long  before  the  discovery  of  the  error  in  the 
Harp  grant  and  in  the  Merwin  survey)  bought  the  Gatliff  title  is  dated 
October  13,  1891,  and  thus  a  few  months  later  than  the  deed  from 
Williams  to  Rogers,  the  written  agreement  referred  to  states  that  it 
is  "executed  in  exact  accordance  with  previous  agreements  made  by 
correspondence,  and  in  lieu  of,  and  to  put  in  one  paper  the  result  of 
all  agreements  in  regard  to  the  below  described  subject,  between  A. 
Gatliff,  of  Williamsburg,  Kentucky,  and  Alex.  A.  Arthur,  for  the 
American  Association,  Limited." 

[3]  But  for  the  Harp  grant  the  tract  embraced  within  it  was  com- 
pletely covered  by  the  Gatliff  title,  which  was  otherwise  entirely  good. 
The  purchase  of  the  Harp  title,  wherever  the  land  might  be  located  on 
the  ground,  was  necessary  to  make  the  Gatliff  title  good  as  to  such 
tract.  It  would  therefore  naturally  be  desired  by  the  American  As- 
sociation, regardless  of  where  it  lay  upon  the  ground.  We  are  con- 
vinced that  Williams  thought  he  was  selling,  and  Rogers  thought  he 
was  buying,  so  much  of  the  Harp  tract  as  actually  lay  south  of  the 
crest  of  the  mountain;  that  Rogers  would  not  have  cared  to  buy 
otherwise;  that  his  object  in  buying  was  to  perfect  the  title  of  the  As- 
sociation to  the  land  covered  by  the  Clapp  grant,  wherever  the  land 
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covered  by  the  Harp  grant  might  be  located.  We  are  satisfied  that  the 
sale  would  not  have  been  made  but  for  the  belief  by  both  parties  that 
Williams  was  selling,  and  Rogers  buying,  so  much  of  the  Harp  tract 
as  lay  south  of  the  mountain,  and  that  the  purchase  according  to  the 
description  in  the  deed  would  not  have  perfected  title  to  any  land  de- 
sired by  the  Association  except  to  the  extent  of  2.27  acres.  These 
facts  taken  together  seem  to  us  decisive  of  the  proposition  that  the 
error  in  the  survey  made  by  Merwin,  growing  out  of  the  error  in  the 
second  call  of  the  Harp  grant,  and  the  consequent  misdescription  in  the 
conveyance  from  Williams  to  Rogers,  were  the  result  of  a  mutual 
mistake  of  fact.  That  under  such  circumstances  the  American  Asso- 
ciation, Limited,  would  have  had  the  right,  unless  barred  by  laches  or 
limitation,  to  reform  the  conveyance  in  questioa  as  against  all  the  de- 
fendants, needs  no  citation  of  authority  beyond  reference  to  the  pre- 
vious decision  of  this  court  in  this  cause  and  the  cases  there  cited. 
The  fact  that  Rogers'  deed  to  the  Association  contained  warranty 
only  as  against  parties  claiming  under  him  does  not  affect  this  right. 
Moelle  V.  Sherwood,  148  U.  S.  21,  28,  30,  13  Sup.  Ct.  426,  37  L.  Ed. 
350;  United  States  v.  California,  etc..  Land  Co.,  148  U.  S.  31,  13 
Sup.  Ct.  458,  37  L.  Ed.  354. 

2.  The  statute  of  limitations. 

[4]  Defendants  contend  that  this  suit  is  barred  by  section  4473 
of  Shannon's  Tennessee  Code,  which  provides  a  limitation  of  10 
years  (after  the  cause  of  action  accrues)  with  respect  to  "actions 
against  guardians,  executors,  administrators,  sheriffs,  clerks,  and  other 
public  officers  on  their  bonds,  actions  on  judgments  and  decrees  of 
courts  of  record  of  this  or  any  other  state  or  government,  and  all 
other  cases  not  expressly  provided  for."  The  conveyance  from  Wil- 
liams to  Rogers  was  made  in  1891 ;  that  from  Rogers  to  the  American 
Association,  Limited,  in  1893.  The  bill  was  filed  in  1906.  If  section 
4473  applies,  the  right  of  action  is  barred,  provided  it  accrued  upon 
the  making  of  the  conveyance  and  before  the  discovery  of  the  error, 
•  a  proposition  we  do  not  find  it  necessary  to  decide.  Section  4458  of 
the  Code  provides  that: 

"No  person,  or  any  one  claiming  under  him,  shall  haye  any  action,  either 
at  law  or  in  equity,  for  any  lands,  tenements,  or  hereditaments,  but  within 
fieven  years  after  the  right  of  action  has  accrued." 

If  section  4458  is  applicable,  section  4473  manifestly  has  no  appli- 
cation, because  the  case  presented  would  thus  not  be  within  the  gen- 
eral designation  of  "other  cases  not  expressly  provided  for."  If  sec- 
tion 4458  applies,  the  defense  of  limitation  fails,  because  defendants 
never  had  actual  possession  of  the  land  in  controversy;  and  it  is 
settled  by  Tennessee  decisions  that  actual  possession  is  necessary  to 
maintain  defense  under  section  4458.  Foster  v.  Grizzle,  1  Cold 
(Tenn.)  530;  Smith  v.  Lee,  1  Cold.  (Tenn.)  550,  551;  Stewart  v. 
Harris,  9  Humph.  (Tenn.)  714;  Pullen  v.  Hopkins,  1  Lea  (Tenn.) 
741,  744;  Hicks  v.  Tredericks,  9  Lea  (Tenn.)  491,  492. 

Is  the  proceeding  before  us  an  action  "for  any  lands,  tenements,  or 
hereditaments"?    Both  the  sections  in  question  are  contained  in  the 
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chapter  of  the  Code  on  'Ximitations  of  Actions."  Section  4458  is 
found  in  article  2,  under  the  compiler's  title  of  "Limitation  of  Real  Ac- 
tions." Section  4473  is  contained  in  article  3,  under  the  compiler's 
title  of  "Limitation  of  Actions  Other  Than  Real."  In  our  opinion 
section  4458  applies  to  this  case.  While  the  action  is  not  for  the  pos- 
session of  real  estate,  it  is,  in  a  very  proper  sense,  one  "for  *  *  * 
lands."  It  was  not  necessary  to  seek  possession,  for  the  defendant 
had  not  such  possession.  The  bill  prayed  that  Williams  be  required  to 
convey  the  land  to  complainant  by  its  proper  boundaries;  tfiat  title 
be  divested  out  of  Williams  and  vested  in  complainant;  and  that 
the  deeds  from  Williams  to  his  codefendants  be  canceled.  The  decree 
adjudged  reformation  of  the  conveyances  in  question,  and  decreed  a 
valid,  indefeasible  title  to  the  land  to  rest  in  complainant,  declared  that 
the  deed  from  Williams  to  the  other  defendants  conveyed  no  title, 
and  canceled  the  same  as  a  cloud  upon  complainant's  title.  The  clerk 
of  the  court  was  required,  upon  complainant's  application,  to  certify 
a  copy  of  the  decree  for  registration,  a  not  unfamiliar  practice  in  sub- 
stitution for  the  earlier  practice  of  providing  conveyance  by  a  master. 
The  construction  we  have  adopted  is  not  without  support  in  precedent. 
In  Brandenburg  v.  McGuire,  105  Ky.  10, 44  S.  W.  96,  19  Ky.  Law  Rep. 
1598,  a  statute  barring  actions  for  the  recovery  of  realty  if  not  brought 
within  15  years  was  held  to  apply  to  an  action  to  supply  a  lost  deed. 
A  statute  of  Missouri  imposing  a  limitation  of  10  years  upon  actions 
for  the  recovery  of  lands  has  been  held  applicable  to  actions  brought 
to  set  aside  deeds  made  in  fraud  of  creditors.  Stout  v.  Rigney  (C. 
C.  A.  8)  107  Fed.  545,  548,  46  C.  C.  A.  459,  and  cases  cited;  Clapp 
V.  Leavens  (C.  C.  A.  8)  164  Fed.  318,  320, 50  C.  C.  A.  250.  A  statute 
of  Arkansas  authorized  a  purchaser  of  lands  under  sheriff's  sale  to 
institute  proceedings  requiring  the  persons  interested  to  show  cause 
why  the  sale  should  not  be  confirmed.  In  Parker  v.  Overman,  18  How. 
137,  141  (15  L.  Ed.  318),  it  was  said  of  an  action  under  that  statute 
that  "it  acts  tipon  the  land."  The  case  did  not  involve  question  of 
limitation  of  action.  As  indicating  the  tendency  of  the  Tennessee 
courts  to  recognize  and  enforce  the  spirit  of  its  limitation  laws,  it  is 
to  be  noted  that  the  limitation  provided  by  section  4473  to  "actions  on 
judgments"  has  been  held  to  apply  to  a  suit  to  vacate  a  stay  of  judg- 
ment and  to  recover  a  new  judgment  thereon.  Ballard  v.  Scruggs, 
90  Tenn.  585,  588,  18  S.  W.  259,  25  Am.  St.  Rep.  703.  See,  also, 
Sheratz  v.  Nicodemus,  7  Yerg.  (Tenn.)  9,  12.  The  correctness  of  the 
construction  we  have  adopted  is  strengthened  by  its  results.  In  an 
action  in  ejectment,  upon  proof  of  the  error  in  the  calls  of  the  grant, 
recovery  could  be  had  according  to  the  actual  survey,  and  without  ref- 
ormation of  the  grant.  Garner  v.  Norris,  1  Yerg.  (Tenn.)  62,  66; 
Nolen  V.  Wilson,  5  Sneed  (Tenn.)  332;  Staub  v.  Hampton,  117  Tenn. 
706,  743,  101  S.  W.  776;  American  Ass'n  v.  Williams,  supra,  166  Fed. 
at  page  24,  93  C.  C.  A.  at  page  8.  And  while  an  adverse  claimant  not  in 
possession  can,  under  section  4972  of  the  Tennessee  Code,  be  sued  in 
ejectment  (Smith  v.  Lee,  1  Cold.  [Tenn.]  550,  551;  American  Ass'n 
v.  Williams,  supra,  166  Fed.  at  page  21,  93  C.  C.  A.  at  page  5),  j-et 
.  the  statute  of  limitations  would  not  run  against  such  an  action  unless 
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actual  adverse  possession  for  the  statutory  period  had  been  had 
(Smith  V.  Lee,  supra).  Under  the  Tennessee  practice  an  ordinary  suil 
in  ejectment  may  be  prosecuted  by  bill  in  chancery.  Frazier  v.  Brown- 
ing, 11  Lea  (Tenn.)  253.  Had  the  bill  partaken  of  the  double  aspect 
of  an  ejectment  suit  and  a  bill  in  aid  thereof,  it  would  result,  if  de- 
fendants' contention  as  to  the  application  of.  section  4473  is  correct, 
that  the  ejectment  feature  (under  which  possession  could  be  obtained) 
would  not  be  barred,  but  the  reformation  feature  would  be  barred. 
A  construction  of  section  4458  which  would  make  the  limitation  in- 
applicable to  an  ejectment  suit,*  but  which  would  apply  it  to  the  sdit 
before  us,  does  not  commend  itself.  The  conclusion  reached  makes 
it  unnecessary  to  consider  the  effect  upon  the  question  of  limitation 
of  the  former  decision  of  this  court  upon  the  demurrer. 

3.  Reformation  of  judicial  sale. 

[5]  Complainant's  purchase  was  made  at  a  judicial  sale,  under  de- 
cree of  the  United  States  Circuit  Court  for  the  Eastern  District  of 
Tennessee,  in  the  consolidated  causes  of  Central  Trust  Co.  v.  Amer- 
ican Association^  Limited,  and  Curtis  v.  Same  Defendant,  the  first  of 
these  causes  bemg  a  foreclosure  suit,  the  second  a  winding-up  pro- 
ceeding brought  by  one  of  the  Association's  stockholders.  The  Wil- 
liams parcel  in  question  was  not  covered  by  the  mortgage.  It  was  not 
specifically  described  in  either  bill.  It  is  first  objected  that  the  court 
had  no  jurisdiction  to  sell  the  Williams  land.  This  objection  is  based 
largely  upon  the  fact  that  the  land  was  not  described  in  the  bill.  It 
was  alleged  in  the  bill  that  the  Association  was  possessed  of  "the 
freehold  lands,  property  and  hereditaments,  situated  in  the  states  of 
Kentucky,  Virginia  and  Tennessee,  hereinafter  referred  to  as  being 
under  mortgage  to  the  Central  Trust  Company  of  New  York  as  trus- 
tee, as  well  as  divers  and  sundry  choses  in  action  and  articles  of  per- 
sonal property  and  pieces  of  real  estate  not  embraced  in  the  said  mort- 
gage" ;  and  it  was  suggested  that  the  whole  of  the  real  and  personal 
property  of  the  Association  be  placed  in  the  possession  and  under  the 
control  of  the  court's  receiver.  A  special  master  was  directed  to 
ascertain  and  report  what  property,  and  the  character  of  the  same, 
was  owned  by  the  Association  which  did  not  pass  under  the  mort- 
gage foreclosure,  "which  was  located  in  Tennessee,  and  which  may 
be  properly  termed  Tennessee  assets  of  the  defendant  corporation." 
The  receiver  reported,  among  other  items,  the  Williams  tract  under  the 
description  contained  in  the  conveyance  to  Rogers.  Sale  of  the  tract 
in  question  was  afterwards  duly  made  to  the  present  complainant. 
The  learned  judge  who  presided  below  was  of  opinion  that  "it  is  not 
essential  to  give  jurisdiction  under  a  general  creditor's  bill  that  all  the 
property  of  the  defendants  should  be  specifically  described,  but  that 
under  such  a  bill  as  the  Curtis  bill  the  court  has  jurisdiction  to  sell 
all  its  property,  real  or  personal,  though  not  specifically  described." 
We  think  this  the  correct  view,  and  that  the  Circuit  Court  had  ju- 
risdiction to  make  the  sale  in  question. 

[B]  It  is  next  objected  that  this  court  cannot  in  this  cause  reform 
the  conveyance  under  the  judicial  sale.  This  contention  rests  largely 
upon  the  propositions,  first,  that  the  American  Association,  Limited, 
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had  no  title  to  the  land  under  its  purchase  from  Rogers,  and  that 
complainant,  under  the  rule  of  caveat  emptor,  took  only  the  title  held 
by  the  party  whose  lands  were  sold;  and,  second,  that  the  sale  proceed- 
ings did  not  purport  to  pass  title  to  the  38  acres  in  question,  but  only 
to  the  26^  acres  described  in  the  deed  from  Williams  to  Rogers. 
Were  this  an  ordinary  judicial  sale,  there  would  be  much  force  in  de- 
fendants' contention,  and  for  the  purposes  of  this  opinion  we  assume, 
without  deciding,  that  the  contention  is  correct.  But  the  record  shows 
that  under  a  reorganization  scheme  complainant  was  incorporated  as 
the  successor  to  the  American  Association,  Limited.  The  decree  of  the 
Circuit  Court  following  the  sale  proceedings  so  treated  the  matter. 
The  Williams'  description,  as  well  as  other  parcels,  had  been  bid  off 
by  complainant,  and  its  notes  therefor  deposited  with  the  clerk  of 
the  court.  By  the  final  decree  the  receiver  was  directed  to  turn  over 
to  complainant  all  the  assets  of  the  insolvent  corporation  then  re- 
maining in  his  hands,  the  clerks  of  the  courts  were  ordered  to  pay 
over  to  complainant  the  cash  remaining  in  their  hands  arising  from 
the  sale  of  lands  covered  by  the  foreclosed  mortgage,  and  to  "cancel 
and  surrender  to  it  the  several  notes  given  by  it  for  property,  not  in- 
cluded in  said  mortgage,  sold  in  said  causes,  and  purchased  by  the 
American  Association,  Incorporated."    It  was  also  ordered : 

'That  the  title  to  all  of  the  assets  of  the  said  insolvent  corporation  •  •  * 
remaining  unsold  and  undisposed  ot  be  divested  out  of  the  American  Asso- 
ciation, Limited,  *.  ^  *  and  vested  absolutely  in  the  American  Associa- 
tion, Incorporated." 

In  our  opinion,  complainant  thus  succeeded  to  all  the  rights  of 
the  American  Association,  Limited,  and  Rogers,  with  respect  to  the 
land  in.  controversy,  including  the  claimed  right  of  reformation. 

4.  Laches  and  delay. 

[7]  The  record  does  not  sustain  this  defense.  The  mistake  in  the 
Harp  grant  was  not  discovered  until  1905.  There  is  nothing  on  which 
to  base  a  charge  of  negligence  in  failing  to  make  the  discovery  earlier. 
The  bill  was  filed  in  1906.  No  equities  are  created  in  defendants' 
favor  from  the  fact  that  the  land  which  was  in  1891  worth  but  $8 
an  acre  is  now,  by  reason  of  the  opening  up  of  railroad  communica- 
tions and  otherwise,  worth  from  $100  to  $200  per  acre.  No  possession 
has  been  had  of  the  land,  and  the  defendants  have  done  nothing  to  con- 
tribute toward  this  advance  in  value.  Defendant  Williams,  had  he 
continued  the  owner,  would  have  been  without  equity  in  this  respect. 
It  is  conceded  that  the  other  defendants  do  not  occupy  the  status  of 
innocent  purchasers.  They  took  their  conveyance  from  Williams  by 
reason  of  an  antecedent  indebtedness,  and  with  knowledge  of  the  rights 
claimed  by  complainant.  The  decree  appealed  from  required  complain- 
ant to  pay  into  court,  for  the  benefit  of  defendants  Hughes  and  Davis, 
$8  per  acre  for  the  diflFerence  between  the  26^  acres  paid  for  and 
the  38  acres  recovered.    This  is  all,  in  our  opinion,  that  equity  requires. 

We  find  no  error  in  the  record,  and  the  decree  of  the  Circuit  Court 
is  accordingly  affirmed,  with  costs. 
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MARSHALIi  T.  UNITBSD  STATES. 

(CarcoK  Oonrt  of  Appeals,  Second  Circuity  Aprtl  18,  1912.    On  Hehearing^ 

May  13,  1012.    Chi  Motion  to  Reopen  Case  and  That  the  Question 

Inrolved  be  Certtfled  to  the  Supreme  Oourt, 

May  24,  1912.) 

I         .  No.  144. 

I  I.  ORncnr Ai.  Ijkw  (|  619*)— Usi  of  Mails  to  DBFBAtm— OoNsoLXDAiioif  of 

iNDlCnCINTB. 

Rev.  St.  {  1024  (U.  S.  Comp.  St  1901,  p.  720)  authorizes  the  consolida- 
!  tion  for  trial  of  indictments  under  Rey.  St  §  M80  (U.  S.  Ck>mp.  St  1901, 

'  p.  8096),  charging  separate  offenses  by  using  the  mails  in  carrying  out  the 

tame  scheme  to  defraud. 

[Ed.  Note.-— F6r  other  cases,  see  Criminal  Law,  Cent  Dig.  1 1376;  Dec. 
Dig.  %  619.* 

Consolidation  of  and  trial  of  indictments  together,  see  note  to  Dolan  r. 
United  States,  69  C.  a  A.  287.] 

I  t.  CniiaNAL  Law   ({789*)  —  Instbuotioits  — JOkfinitzon   of  "Rbabonablv 

Doubt." 
'  An  instruction  in  a  criminal  case  that  "by  the  term  reasonable  doubt 

is  meant  not  a  capricious  doubt,  but  a  substantial  doubt — a  doubt  that 

you  can  give  a  reason  for  if  the  court  called  on  you  to  give  one,"  field  not 

erroneous. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  ||  1846- 
I  1849,  1851,  1880,  1904-1922,  1960,  1967;    Dec.  Dig.  f  789.* 

For  other  definitions,  see  Words  and  Phrases,  voL  7,  pp.  6958-^72; 
Tol.  8,  p.  7779.] 

8.  Criminal  Law  (|  869*) — Etidbncb — Pboof  of  Othsb  \0ffense8. 

On  the  trial  of  an  Indictment  for  using  the  malls  to  defraud  in  conduct- 
ing the  business  of  a  society  named  in  the  indictment  and  alleged  to  be  a 
!  fraudulent  organization,  it  was  error  to  admit  testimony  showing  that 

f  defendant  wa^  also  at  the  same  time  conducting  another  society  of  pre- 

)•  dsely  the  same  kind  by  identical  methods  which  was  not  mentioned  in 

the  indictment 

I  [Ed.  Note.— -For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  822^824; 

Dec.  Dig.  §  869.*] 


k 


4  Cbimiivai.  Law  ({  417*) — ^Evidkncb — Coicpbtbnot. 

On  cross-examination  of  a  witness  for  a  defendant  charged  with  con- 
ducting a  fraudulent  organization  or  society  by  the  use  of  the  mails,  the 
witness  having  been  the  secretary  of  such  society,  of  which  defendant 
was  president  it  was  error  to  permit  the  introduction,  ostensibly  for 
impeaching  purposes,  of  letters  written  by  witness  to  defendant  as  presi- 
dent, which  were  not  answered,  containing  intimations  that  the  busi- 
ness was  conducted  by  dishonest  methods,  and  especially  where  such 
letters  were  not  pertinent  to  any  matter  testified  to  on  his  direct  exami- 
nation. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  f |  960-967 ; 
Dec  Dig.  f  417.*] 

On  Rehearing. 

BL  Cbiminai.  Law  (|  871^>— Evidbnob — Compbtbnot-— Pb6of  of  Othbb  Of- 
fenses. 

The  rule  which  excludes  evidence  of  the  commission  of  other  similar 
offenses  by  a  defendant  charged  with  crime  is  subject  to  exception  only 
where  a  guilty  intent  must  be  shown  as  a  separate  element  of  the  of- 
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fense  charged,  to  meet  the  presnmptlon  of  accident  or  mlstako,  tnd  tbo 
exception  should  not  be  extended. 

[Ed.  Note.—For  other  cases,  see  Criminal  Law,  Cent  Dig.  If  830-832; 
Dec.  Dig.  f  371.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Criminal  prosecution  by  the  United!  States  against  A.  Gero  Marshall. 
Judgment  of  conviction,  and  defendant  brings  error.    Reversed. 

On  writ  of  error  to  the  Circuit  Court  for  the  Southern  District  of  New 
York  to  review  a  Judgment  of  conviction  entered  upon  the  verdict  of  a  Jury 
finding  the  defendant  guilty  under  section  M80  of  the  U.  S.  Revised  Statutes 
(U.  S.  Comp.  St.  1901,  p.  3696).  He  was  sentenced  to  be  Imprisoned  for  a 
term  of  one  year  and  to  pay  a  fine  of  $500.  The  parties  wUl  be  referred  to 
hereinafter  as  they  appear  in  the  Circuit  Court,  viz.,  as  plaintifT  and  de- 
fendant 

John  J.  Lordan  and  John  M.  Coleman,  for  plaintiff  in  error. 
Henry  A.  Wise,  U.  S.  Atty.  (Daniel  Day  Walton,  Jr.,  Asst.  U.  S. 
Atty.,  and  G.  H.  Dorr,  of  counsel),  for  the  United  States. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Circuit  Judge.  Two  indictments  were  found  against  the 
defendant  under  section  5480  of  the  Revised  Statutes,  as  amended  by 
the  Act  of  March  2,  1889,  c.  393,  25  Stat.  873  (U.  S.  Comp.  St.  1901, 
p.  3696),  for  having  devised  a  scheme  to  defraud  and  using  the  United 
States  mail  in  furtherance  thereof. 

These  indictments  were  consolidated  under  section  1024  of  the  Re- 
vised Statutes  (U.  S.  Comp.  St.  1901,  p.  720).  The  defendant  was 
found  guilty  undJer  the  second  and  third  counts  of  each  indictment. 
The  second  count  of  the  first  indictment  charges  the  defendant  with 
having  devised  a  scheme  to  defraud  one  Wursthome  and  others  by 
inducing  them  to  join  the  Standard  Protective  Society,  alleged  to  be 
a  fraudiulent  organization,  and  by  mailing  to  said  Wursthorne  on  May 
15,  1909,  a  postal  card  intended  to  carry  out  said  scheme.  .  The  third 
count  is  identical  with  the  second,  except  that  it  charges  the  mailing  of 
a  different  letter  to  said  Wursthorne  on  June  21,  1909. 

The  second  and  third  counts  of  the  second  indictment  describe  the 
same  scheme  in  somewhat  different  language,  and  allege  the  mailing  of 
two  letters  upon  March  11  and  March  19,  1909,  respectively,  in  further- 
ance of  the  said  scheme. 

[1]  There  was  no  error  in  consolidating  the  indictments.  Booth  v. 
United  States,  154  Fed.  836,  83  C.  C.  A.  552. 

[2]  There  was  no  error  in  charging  the  jury  that  'l^y  the  term  rea- 
sonable doubt  is  meant  not  a  capricious  doubt,  but  a  substantial  doubt — a 
doubt  that  you  can  give  a  reason  for  if  the  court  called  on  you  to  give 
one."  The  definition  of  "reasonable  doubt"  as  being  a  doubt  for  which 
a  reason  can  be  given  is  frequently  adopted  by  trial  judges.  The  criti- 
cism that  the  charge  carried  with  it  an  implied  threat  that  the  jury 
might  be  called  upon  to  explain  to  the  court  the  reasons  which  in- 
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duced  them  to  acquit  if  they  found  a  verdict  of  not  guilty,  is  hy 
percritical. 

[1]  We  think  that  there  was  error  in  admitting  testimony  showing 
the  defendant's  relations  to  the  Bankers'  Protective  Society.  The  in- 
dictments were  not  based  upon  any  misdoing  in  connection  with  this  so- 
ciety, and  nothing  therein  notified  the  defendant  that  he  was  called 
upon  to  defend  himself  against  charges  of  fraud  based  upon  his  man- 
agement of  the  Bankers'  Society.  The  brief  of  the  U.  S.  Attorney 
states  that : 

"The  two  schemes  were  identical  in  all  reepeets,  except  that  the  Bankers' 
scheme  was  on  a  smaller  scale.  The  financial  history  of  the  two  societies  dis< 
closed  precisely  the  same  conduct  by  the  defendant.  In  point  of  time,  fur- 
thermore, they  were  being  operatedL  simultaneously,  and  from  the  same  office 
and  through  the  same  employes.  •  •  *  Every  allegation  in  the  indictments 
respecting  the  Standard  Society  could  have  been  made  with  equal  truth  and 
appropriateness  r^^rding  the  Bankers'  Society." 

It  is  urged  that  the  testimony  was  admissible  upon  the  question  o' 
intent ;  but  it  is  difficult  to  perceive  how  the  repetition  of  identical  facts 
can  have  any  legitimate  bearing  upon  this  question.  If  the  evidence  as 
to  the  Standard  Society  showed  a  fraudulent  intent,  the  Government's 
case  in  that  regard  was  established ;  nothing  more  was  needed.  If,  on 
the  other  hand,  it  failed  to  show  fraudulent  intent,  how  was  the  omis- 
sion supplied  by  duplicating  the  testimony  tmder  a  different  name?  A 
lawful  act  does  not  become  unlawful  because  it  is  repeated  If  an  act 
be  shown  to  be  illegal,  it  is  enough.  The  prosecutor  may  safely  res. 
on  such  proof ;  it  does  not  add  to  its  illegal  character  to  show  that  it 
was  repeated.  If  the  contention  of  the  Government  be  correct,  th^ 
acts  of  the  defendant  in  relation  to  the  Bankers'  Company  constitute  art 
offense  under  section  5480  and  he  had  a  right  to  rely  upon  the  rulej 
that  he  would  not  be  called  upon  to  answer  accusations  not  found  inj 
the  indictment.  It  is  impossible  to  say  how  much  of  this  evidenced 
may  have  prejudiced  the  jury. 

The  court  charged  that  the  testimony  should  only  be  considered  in 
case  the  jury  entertained  a  doubt  as  to  whether  the  defendant  intended 
to  violate  the  statute. 

"In  that  event"  (said  the  court)  "you  may  have  recourse  to  this  alleged 
similar  transaction,  with  a  view  of  satisfying  your  minds  that  this  plan  and 
device  was  culpable,  and  comes  within  the  purview  of  the  statute." 

In  addition  to  the  Bankers'  Society,  the  Government  offered  to  prove 
two  other  fraudhilent  schemes,  but  tihe  court,  evidently  thinking  that 
sufficient  latitude  had  been  given,  excluded  the  testimony. 

The  testimony  received  was  to  the  effect  that  a  transaction,  identical 
in  all  material  respects,  had  been  carried  on  synchronously  with  the 
transaction  for  which  the  defendant  was  indicted.  The  Bankers' 
transaction  could  not,  in  our  opinion,  be  used  legitimately  to  establish 
intent  to  defraud  in  the  Standard  transaction,  the  two  schemes  being 
concededly  the  same.  It  did  not  tend  to  prove  the  guilty  intent  of  the 
defendant  as  to  the  scheme  in  controversy  to  show  that  he  had  operated 
it  before.  We  are  not  persuaded  that  the  rule  enunciated  in  Colt  v. 
197  F.— 88 
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United  States,  190  Fed.  305,  111  C.  C.  A.  205,  should  be  vplied  to 
the  facts  in  the  case  at  bar. 

[4]  Two  letters  signed,  respectively,  H.  W.  Williams  and  W.  W?l- 
liams,  addressed  to  the  defendant,  were  received  in  evidence  over  de- 
fendant's objection  and  exception  and  were  marked  Exhibits  180  and 
182.  Williams  was  Secretary  and  Treasurer  of  the  Standard  Society, 
and  was  sworn  as  a  witness  for  the  defendant,  and  on  cross-examina- 
tion these  letters  were  received  in  evidence. 

The  first  letter,  which  is  undlated,  is  a  complaint  that  there  is  a  mis- 
take in  the  writer's  account,  and  contains  a  statement  that  he  has  to 
fight  for  his  money.  The  letter  further  says :  "It  does  not  appear  to 
me  that  the  Standard  will  meet  its  demands  any  way." 

The  second  letter  also  contains  varfous  complaints  and  expressions 
of  opinion,  among  them  the  following: 

*'I  do  Dot  care  to  have  my  name  mixed  up  and  am  going  to  withdraw  order 
given  to  Miss  Gatlin  about  using  that  rubber  stamp.  •  «  •  When  things 
moved  on  the  square  I  did  not  mind,  but  they  are  not  at  present,  and  I  do 
not  intend  you  shall  do  Just  as  you  please.  «  «  •  What  you  will  have  to 
do  is  to  let  me  know  what  you  are  doing,  or  I  will  turn  my  resignation  over 
to  the  bauds  of  my  lawyer,  also  my  back  salary  account,  and  let  him  find 
out  about  same.  You  know  you  are  on  the  ground,  and  you  are  going  to  pro- 
tect yourself,  and  the  dickens  with  the  other  fellow.  This  thing  taking 
chances  for  glory  does  not  pay.    I  wiU  wait  till  Wednesday.*' 

These  letters  are  evidently  written  by  a  person  who  is  angry  be- 
cause his  salary  has  not  been  paid,  and  who  is  endeavoring  to  enforce 
his  demand  by  threats  and  insinuations.  The  defendant  never  answere<l 
these  letters. 

The  U.  S.  Attorney  makes  an  able  and  elaborate  eflfort  to  defend 
their  introduction,  his  argimient,  in  this  regard,  covering  twenty-five 
printed  pages  of  his  brief.  The  brief  contains  the  following  frank 
statement  of  the  law : 

"In  an  ordinary  criminal  case,  it  is  axiomatic  that  what  a  witness  other 
than  the  defendant  knew  or  thought  about  the  matter  alleged  to  be  criminal, 
is  immaterial  and  inadmissible  for  any  purpose. 

"But  in  this  case  Marshall's  representation  and  whole  defense  was  that 
the  society  was  conducted  by  honest,  reputable  men,  trying  in  good  faith  to 
conduct  a  society  under  conditions  that  proved  adverse." 

Surely  the  jury  would  be  likely  to  draw  the  inference  that  the  society 
was  not  being  conducted  by  honest,  reputable  men  when  they  have  be- 
fore them  a  letter  addressed  to  the  president  intimating  that  business 
was  conducted  by  dishonest  methods,  which  letter  the  president  never 
answered,  and  thereby  impliedly  admitted.  It  is  not  pretended  that 
the  letters  could  be  used  for  this  purpose,  but  only  for  the  purpose  of 
impeaching  Williams.  But  the  record  shows  that  they  were  not  needed 
for  this  purpose ;  this  is  admitted  by  the  U.  S.  Attorney.    He  says : 

"It  is  to  be  carefully  noted  also  that  before  the  letters  in  question  were  of- 
fered in  evidence,  the  witness,  without  objection  from  the  defendant,  had  testi- 
fied that  he  had  made  the  daniagiug  statements.  He,  therefore,  had  already 
been  impeached  by  his  own  testimony  before  the  letters  were  offered." 

Why,  then,  were  the  letters  necessary?  With  the  letters  before 
them,  the  jury  could  hardly  fail  to  draw  the  inference  that  Marshall 
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had  Keen  cfiarged  in  writing  with  dishonest  and  fraudulent  practices 
by  his  own  secretary,  and  had  remained  dumb  under  the  accusation. 
Furthermore,  the  witness  Williams  had  been  called  by  the  defense  for 
the  purpose  of  identifying  the  minutes  of  the  society,  and  to  prove  that 
no  objection  was  made  at  these  meetings  to  the  accounts  presented  by 
the  defendant.  It  was  legitimate  upon  cross-examination  to  inter- 
rogate the  witness  upon  any  subject  regarding  which  he  had  been  ex- 
amined on  his  direct ;  as  to  other  matters,  the  District  Attorney  made 
him  his  own  witness,  and  should  not  have  been  permitted  to  impeach 
him.  An  examination  of  the  extracts  above  quoted  makes  it  clear  that 
the  letters  do  not  impeach  anything  which  the  witness  said  upon  his 
direct  examination.    In  no  view  of  the  case  were  the  letters  admissible. 

We  have  no  doubt  that  the  errors  pointed  out  were  prejudicial  to  the 
defendant.  With  the  objectionable  testimony  eliminated,  the  jury  might 
have  reached  a  different  conclusion. 

The  judgment  is  reversed^ 

On  Rehearing. 

PER  CURIAM.  The  decision  of  the  court  is,  of  course,  based 
upon  the  facts  in  the  case  in  hand,  and  cannot  apply  to  other 
cases  based  upon  different  facts.  The  question  here  was  whether  the 
defendant  had  devised  a  scheme  to  defraud  and  had  used  the  United 
States  mails  in  furtherance  thereof. 

[B]  In  order  to  prove  guilty  intent  the  government  introduced  tes- 
timony showing  defendant's  connection  with  another  similar  scheme. 
The  admission  of  such  testimony  is  an  exception  to  the  general  rule. 
It  is  allowed,  where  a  guilty  intent  must  be  shown,  to  meet  the  pre- 
sumption of  accident  or  mistake.  Such  is  the  case  of  passing  counter- 
feit money,  or  of  filing  undervaluing  invoices  "with  intent  to  evade" 
the  customs  law,  or  of  making  false  representations  "with  intent"  to 
obtain  property  thereby.  When  the  government  has  proved  that  the 
defendant  has  passed  a  counterfeit  coin,  or  has  filed  an  undervaluing 
invoice,  or  has  made  false  representations,  the  case  is  not  fully  made 
out.  Every  one  of  these  things  might  be  done  innocently  in  one  in- 
stance, but  hardly  in  many  instances.  The  exception  ought  not  to  be 
extended.  Such  testimony  certainly  prejudices  the  defendant  even  if 
the  court  charges  the  jury  that  it  is  admitted  only  to  show  intent.  It 
is  not  needed  in  the  case  of  a  scheme  to  defraud.  It  would  be  im- 
possible to  find  the  existence  of  a  scheme  to  defraud  without  finding 
also  the  fraudulent  intent  of  the  person  who  devised  it.  The  moment 
the  fraudulent  scheme  is  established,  there  is  no  necessity  for  resort- 
ing to  other  transactions  as  in  the  excepted  cases  mentioned.  No  one 
can  have  an  innocent  intent  in  devising  a  fraudulent  scheme. 

The  petition  for  a  rehearing  is  denied. 

On  Motion  to  Reopen  Case  and  That  the  Question  Involved  be  Cer- 
tified to  the  Supreme  Court. 
PER  CURIAM.  As  we  are  not  in  doubt  about  our  conclusion,  and 
thmk  the  government  authorized  to  apply  for  a  writ  of  certiorari  to 
the  Supreme  Court,  the  motion  that  the  cause  be  reheard  and  the 
question  certified  is  denied. 
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MISSOURI  PAa  RY.  CO.  v.  CITY  OP  OMAHA. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  20,  1912.) 

No.  3^7. 

1.  Constitutional  Law  (5  297*)— Requibinq  Constbuction  of  Viaduct  by 
Railboad  Company — CoNSTiruTioNAUTY  of  Obdinance. 

A  city  ordinance,  passed  under  authority  conferred  by  statute,  requir- 
ing a  steam  railroad  company  to  build  a  viaduct  on  a  street  over  its 
tracks,  and  prescribing  the  material,  strength,  and  dimensions  thereof, 
cannot  be  held  unconstitutional  as  depriving  the  company  of  its  prop- 
erty without  due  process  of  law,  because  the  structure  specified  is  to  be 
of  sufficient  width  and  strength  to  carry  the  traffic  of  a  street  railroad 
without  requiring  a  street  railroad  company  having  a  franchise  to  oper- 
ate its  road  on  the  street  to  contribute  to  the  cost 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  |  847; 
Dec.  Dig.  §  297.*] 

2*  Railboads  (§  99*) — Exkbcise  of  Folicb  Powebs — ^Review  by  Coubts. 

'Where  authority  is  conferred  on  a  city  by  statute  to  exercise  the  police 
power  of  the  state  by  requiring  the  construction  of  viaducts  over  rail- 
road crossings  of  streets  for  the  safety  and  convenience  of  the  public 
and  prescribing  the  materials  and  dimensions  of  such  structures,  a  case 
must  be  a  clear  one  of  abuse  of  discretion  to  Justify  the  courts  in  inter- 
fering with  the  exercise  of  such  power,  and  such  abuse  is  not  shown  by 
the  fact  that  an  ordinance  ordering  such  a  viaduct  built  by  a  railroad 
company  required  the  extension  of  one  of  the  approaches  further  than 
would  otherwise  be  necessary  in  order  to  clear  a  proposed  boulevard  not 
yet  constructed  by  the  city. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  §{  293-295,  297- 
304;    Dec.  Dig.  §  99.*] 

8.  Railboads  (§  99*) — Obdinance  Rbquibing  Constbuction  of  Railboad 
Viaduct — ^Validity. 

It  Is  not  essential  to  the  validity  of  an  ordinance  requiring  a  railroad 
company  to  construct  a  viaduct  on  a  street  over  its  tracks  that  the  grade 
crossing  beneath  should  be  entirely  vacated  and  abandoned,  but  in  the 
discretion  of  the  city  council  it  may  be  left  for  the  convenience  of  own- 
ers of  adjoining  property. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  i|  293-295,  297^ 
804;   Dec.  Dig.  §  99.*] 

Sanborn,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska. 

Suit  in  equity  by  the  Missouri  Pacific  Railway  Company  against  the 
City  of  Omaha.  Decree  for  defendant,  and  complainant  appeals.  Af- 
firmed. 

Francis  A.  Brogan  (Bailey  P.  Waggener  and.  Martin  L.  Clardy,  on 
the  brief),  for  appellant. 

John  A.  Rine  (W.  C.  Lrambert  and  Clinton  Brome,  on  the  brief),  for 
appellee. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  [1]  This  is  a  suit  by  the  Missouri  Pacific 
Railway  Company  to  enjoin  the  city  of  Omaha,  Neb.,  from  enforcing 
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an  ordinance  requiring  it  to  construct  at  its  sole  expense  a  viaduct 
on  Dodge  street  over  its  intersecting  railroad  tracks.  The  trial  court 
dismissed  the  bill  upon  final  hearing,  and  the  company  appealed. 

It  is  not  denied  that  power  was  conferred  upon  the  city  by  state 
statute  to  require  railway  companies  having  tracks  upon  or  across 
public  streets  to  construct  viaducts  and  approaches,  and  to  prescribe 
the  width,  height,  and  strength  thereof,  the  material  to  be  used,  and 
the  manner  of  construction;  but  complaint  is  made  that  in  the  pres- 
ent instance  the  ordinance  required  a  viaduct  of  sufficient  width  and 
strength  to  sustain  the  traffic  of  a  street  railroad  on  Dodge  street  at 
an  additional  cost  for  that  reason  of  about  $50,000,  and,  as  the  street 
railroad  company  was  not  required  to  contribute,  the  property  of  the 
complaining  company  was  taken  to  that  extent'  without  compensation 
and  without  due  process  of  law,  contrary  to  the  Constitution.  Though 
the  specified  width  and  strength  of  the  viaduct  may  have  been  essen- 
tial to  its  use  for  street  car  traffic,  the  object  the  city  had  in  view  was, 
not  the  benefit  or  advantage  of  the  street  railroad  company,  but,  on 
the  contrary,  the  safety  and  convenience  of  the  public  traveling 
over  the  street  by  any  and  every  .lawful  means.  The  advantage  that 
might  accrue  to  the  street  railroad  company  was  incidental  to  the  ex- 
ercise of  a  power  the  existence  of  which  in  the  particular  case  cannot 
be  doubted.  The  operation  of  street  cars  is  a  proper  street  use,  and 
none  the  less  so  that  the  cars  are  commonly  given  certain  rights  of 
precedence  over  other  vehicles  on  the  streets,  or  that  the  business  is 
usually  conducted  for  profit  by  a  corporation  under  a  franchise.  Not 
•  only  is  it  a  proper  street  use,  but  in  populous  communities  it  may  be 
one  of  public  necessity.  The  nature  of  the  use  is  not  affected  by  the 
matter  of  precedence  over  other  traffic,  which  is  largely  for  mechani- 
cal reasons,  nor  by  the  taking  of  fares  under  a  corporate  franchise. 
With  legislative  authority  the  business  might  even  be  conducted  by 
the  municipality  itself.  It  may  be  conceded  that,  if  the  case  before 
us  were  not  one  of  the  exercise  of  the  police  power  of  the  state 
through  the  medium  of  a  city,  but  were  to  be  determined  according 
to  equitable  principles,  we  would' think  the  street  railroad  company 
should  be  requited  to  contribute  to  the  cost  of  the  viaduct,  and  per- 
haps the  city  itself  as  the  representative  of  other  interests.  But 
whether  the  power  of  the  state  is  competently  exercised  or  its  exercise 
violates  the  Constitution  of  the  United  States  is  not  to  be  determined 
by  a  court  solely  by  its  own  sense  of  right  and  wrong.  Legislation 
under  the  police  power  is  naturally  along  general  lines,  and  it  is  rare 
that  immediate  and  exact  justice  is  done  to  all  who  may  be  affected  by 
it.  The  books  are  full  of  cases,  which  we  are  constrained  to  follow, 
of  equal  if  not  greater  hardship  .in  which  special  loss  is  uncompensat- 
ed save  by  participation  in  the  common  public  good.  See  citations  in 
Railway  v.  Drainage  Com'rs,  200  U.  S.  561,  26  Sup.  Ct.  341,  SO  L. 
Ed.  596,  4  Ann.  Cas.  1175.  It  must  be  admitted  that  the  danger  at 
crossings'  of  steam  railroads  and  public  highways  is  largely  due  to  the 
character  of  locomotive  engines  and  railroad  cars  and  the  necessary 
methods  of  their  operation,  and  it  is  not  an  unconstitutional  exer- 
cise of  the  police  power  to  impose  upon  the  party  chiefly  responsible 
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for  the  danger  the  duty  and  cost  of  removing  it.  New  York,  etc., 
Railroad  v.  Bristol,  iSl  U.  S.  556,  14  Sup.  Ct.  437,  38  L.  Ed.  269; 
Grand  Trunk  Railway  v.  Indiana  Railroad  G>mmission,  221  U.  S. 
400,  31  Sup.  Ct.  537,  55  L.  Ed.  786.  The  extensive  power  conferred 
upon  the  city  by  the  Nebraska  statute  was  considered  and  upheld  in 
Chicago,  etc.,  Railroad  v.  Nebraska,  47  Neb.  549,  66  N.  W.  624,  41 
L.  R.  A.  481,  53  Am.  St.  Rep.  557;  Id.,  170  U.  S.  57,  18  Sup.  Ct. 
513,  42  L.  Ed.  948. 

[2]  Complaint  is  also  made  that,  in  order  to  clear  a  proposed  boule- 
vard at  right  angles  to  Dodge  street,  the  ordinance  and  plans  require 
the  east  approach  of  the  viaduct  to  be  about  200  feet  longer  than 
otherwise  necessary,  thereby  unreasonably  increasing  the  cost  of  the 
structure.  The  Nebraska  statute  expressly  conferred  upon  the  city 
the  power  to  determine  the  dimensions  of  the  viaduct  and  approaches ; 
but  it  is  objected  that  the  power  has  been  abused.  A  court  should  re- 
gard such  an  objection  with  extreme  caution,  and  all  reasonable  doubts 
should  be  resolved  in  favor  of  the  valid  exercise  of  the  power.  The 
case  should  be  a  clear  one  to  justify  judicial  interference ;  debatable 
differences  of  opinion  are  not  sufficient.  It  would  be  intolerable  if  the 
courts  should  lightly  substitute  their  judgment  for  that  of  city  officers 
as  to  details  of  municipal  improvements  such  as  the  sufficiency  of 
grades,  the  necessity  for  public  highways,  the  dimensions  and  strength 
of  bridges  and  viaducts,  and  the  like.  The  city  was  lawfully  au- 
thorized to  impose  upon  the  company  the  entire  burden  of  a  suitable 
structure  without  loss  or  cost  to  itself  and  to  determine  within  reason 
what  kind  of  a  structure  was  needed.  Clearly  it  could  prescribe  one  • 
that  would  not  obstruct  an  existing  highway  or  a  highway  in  reason- 
able contemplation.  According  to  a  projected  scheme  of  municipal 
improvement,  a  boulevard  was  planned  to  run  at  right  angles  to  the 
viaduct  near  the  east  end.  The  location  of  the  beginning  of  the  ap- 
proach within  its  limits  would  be  a  serious  obstruction.  Therefore 
the  plans  of  the  viaduct  prescribed  by  the  city  carried  the  approach 
over  and  beyond  the  proposed  highway.  The  company  contends  that, 
if  certain  feasible  changes  in  the  plans  were  made,  the  approach  would 
be  so  shortened  as  not  to  reach  the  boulevard  at  all^  but  it  appears 
that  this  would  also  necessitate  the  raising  of  the  street  grades,  and 
whether  that  should  be  done  with  the  probable  damage  to  abutting 
property  was  for  the  city  to  determine.  We  do  not  agree  with  coun- 
sel that  the  purpose  of  the  longer  approach  was  to  raise  the  street 
car  tracks  on  Dodge  street  over  the  intersecting  surface  of  the  pro- 
posed boulevard.  Entire  good  faith  should  be  imputed  to  the  city  as 
well  as  a  desire  of  the  public  good.  Surface  crossings  of  street  car 
tracks  and  boulevards  are  so  common  that  it  cannot  fairly  be  said 
that  to  attain  such  an  unimportant  object  as  to  prevent  a  crossing  in 
the  present  instance  the  city  would  arbitrarily  plan  an  overhead  struc- 
ture which  would  be  at  once  an  expensive  burden  to  the  company  and 
an  obstruction  and  disfigurement  of  the  proposed  highway  itself.  If 
there  is  a  practicable  way  of  avoiding  those  results,  it  should  be 
sought  in  conferences  between  the  parties  rather  than  by  an  appeal 
to  a  court  for  the  extraordinary  writ  of  injunction. 
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[3]  It  is  also  urged  that  the  ordinance  is  void  because  the  grade 
crossing  of  the  railroad  tracks  under  the  viaduct  was  left  open  for 
travel,  thereby  negativing  that  necessity  for  an  overhead  structure 
upon  which  the  power  of  the  city  depended.  This  is  but  another  way 
of  asserting  that  the  requirement  of  a  viaduct  must  be  accompanied 
by  a  complete  vacation  or  abandonment  of  the  surface  crossing — ^that 
the  city  is  without  power  to  require  a  railroad  company  to  build  a  via- 
duct for  less  than  all  the  street  traffic.  The  contention  is  untenable. 
The  necessity  for  the  safety  and  protection  of  the  public  is  the  stat- 
utory warrant  for  the  ordinance,  but  its  extent  is  for  the  judgment  of 
the  municipality.  Conditions  might  exist  in  which  a  mere  footbridge 
for  pedestrians  would  be  regarded  as  sufficient.  It  is  probable  that 
in  the  present  case  the  grade  crossing  was  left  for  the  convenience  of 
those  owning  property  and  doing  business  under  the  viaduct  and  to 
lessen  the  injury  to  abutting  property  which  would  follow  its  vaca- 
tion. But  whether  so  or  not,  we  cannot  say  as  matter  of  law  that  an 
abuse  of  the  power  conferred  by  the  statute  has  been  shown. 

Again,  it  is  claimed  the  ordinance  is  void  because  the  plans  of  the 
viaduct  were  too  incomplete  and  indefinite  to  enable  the  company  to 
proceed,  and  also  because  it  was  required  under  penalties  of  a  mis- 
demeanor to  commence  erection  and  construction  within  an  impos- 
sibly short  period.  The  plans  are  somewhat  confused,  but  we  think 
that  when  taken  as  a  whole  they  are  hot  subject  to  the  objection  made. 
The  plans  subsequent  to  those  first  made  were  undoubtedly  intended 
and  should  be  taken  as  a  modification.  The  very  ordinance  which  is 
attacked  so  indicates.  The  time  limited  for  the  commencement  of 
work  is  short,  but  the  ordinance  does  not  mean  a  beginning  of  the 
physical  structure  to  the  exclusion  of  the  usual  preparations  in  good 
faith  which  necessarily  precede  the  breaking  of  ground. 

The  decree  is  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  It  is  undoubtedly  true 
that  the  city  of  Omaha  has  derived  from  the  police  power  of  the  state 
the  power  to  compel  the  Missouri  Pacific  Railway  Company  to  con- 
struct such  viaducts  over  its  tracks  at  street  crossings  as  are  neces- 
sary to  protect  the  health  and  safety  of  those  who  use  the  ordinary 
methods  of  traffic  by  carts,  teams,  and  carriages  upon  its  streets.  But 
this  power  is  not  without  limit.  It  is  not  so  great  as  to  enable  the  city 
practically  to  confiscate  the  property  of  a  railroad  company  when 
neither  the  safety,  health,  nor  morals  of  the  public  demand  such 
action.  It  is  limited  by  the  constitutional  prohibition  of  the  taking  of 
private  property  without  just  compensation. 

The  street  railway  company  is  a  corporation  operating  for  gain  for 
the  benefit  of  its  stockholders,  private  citizens.  It  has  no  right;  to 
occupy  or  use  this  street,  or  any  street  in  the  city  of  Omaha,  without 
a  license  or  grant  from  the  city.  Its  use  of  the  street,  permitted  by 
the  city,  is  not  an  ordinary  but  an  additional  and  extraordinary  use. 
The  street  railway  company  cannot  demand  of  the  city  that  it  shall 
expend  $50,000,  or  any  sum  whatever,  to  carry  its  cars  over  the  tracks 
of  this  railway  company,  or  elsewhere  upon  the  streets  of  the  city. 
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And  as  the  city  Is  not  required  to  do  this,  its  attempt  to  compel  the 
railway  company  to  expend,  for  the  private  benefit  of  the  street  car 
company  and  its  stockholders,  $50,000  more  than  is  necessary  to  pro- 
vide a  safe,  sufficient,  and  convenient  viaduct  for  all  the  ordinary 
traffic  upon  the  street  by  teams,  carts,  and  carriages,  while  it  demands 
no  expenditure  by  the  street  car  company,  is  in  my  opinion  unjustified 
by  the  necessity  of  the  case,  unreasonable,  violative  of  the  constitu- 
tional inhibition  of  the  taking  of  private  property  without  just  com- 
pensation, and  confiscatory.  Carolina  Central  R.  R.  Co.  v.  Wilming- 
ton Street  Ry.  Co.,  120  N.  C.  520,  26  S.  E.  913,  914;  Briden  v.  New 
York,  N.  H.  &  H.  R.  Co.,  27  R.  I.  569,  65  Atl.  315,  317;  People  v. 
Adams,  88  Hun,  122,  126,  34  N.  Y.  Supp.  579;  People  v.  Adams,  147 
N.  Y.  722,  42  N.  E.  725 ;  Conshohocken  R.  Co.  v.  Pennsylvania  R. 
Co.,  15  Pa.  Co.  Ct.  R.  445;  Detroit,  Ft.  Wayne  &  Belle  Isle  Ry.  Co. 
V.  Osborn,  189  U.  S.  383,  390,  23  Sup.  Ct.  540,  47  L.  Ed.  860;  West 
Jersey  &  S.  R.  Co.  v.  Atlantic  City  &  S.  Traction  Co.,  65  N.  J.  Eq. 
613,  56  Atl.  890. 

The  plan  of  the  viaduct  proposed  by  the  city  provides  for  the  raise 
of  the  grade  of  Forty-Sixth  street,  which  crosses  Dodge  street,  on 
which  the  viaduct  is  to  be  built,  at  right  angles  at  the  western  ap- 
proach to  the  bridge,  3  feet,  and  makes  the  grade  of  the  western  ap- 
proach 6.5  feet.  A  raise  of  the  grade  of  the  imaginary  boulevard  that 
the  city  claims  may  in  some  future  time  be  built  across  Dodge  street 
on  the  site  of  the  Saddle  Creek  sewer  3  feet,  a  grade  of  6.5  feet 
on  the  eastern  approach,  and  a  bridge  floor  2  feet  instead  of  7  feet  in 
thickness,  which  the  engineers  testify  is  equally  safe  and  efficient, 
would  bring  all  of  the  eastern  approach  west  of  the  Saddle  Creek 
sewer  and  would  avoid  the  necessity  of  the  expense  of  extending  the 
eastern  approach  more  than  200  feet  over  the  imaginary  boulevard 
and  beyond  the  sewer.  The  requirement  of  that  expenditure  is  in 
my  opinion  unjustified  by  necessity,  obviously  unreasonable  and  con- 
fiscatory, and  the  city  ought  to  be  enjoined  from  compelling  it. 

The  order  of  the  city  attempts  to  impose  upon  the  railway  company 
a  penalty  of  $100  for  every  day  it  delays  in  the  construction  of  the 
viaduct.  I  think  that  the  plans  provided  by  the  city  were,  at  the 
time  the  order  was  made,  so  confused  that  it  was  not  possible  to  de- 
termine with  reasonable  certainty  their  meaning,  and  that  it  was  im- 
practicable to  follow  them.  For  these  reasons  I  am  unable  to  concur 
in  the  view  of  the  majority  that  the  decree  below  should  be  affirmed. 
It  seems  to  me  that  it  ought  to  be  reversed,  and  the  city  ought  to  be 
enjoined  from  enforcing  its  order  for  the  construction  of  the  viaduct 
according  to  its  present  scheme. 
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BRIB  R.  CO.  y.  SWIDERSKI. 

(Circiilt  Conrt  of  Appeals,  Third  Circuit    June  24,  1012JI 

No.  45. 

2.  Railroads  (|  882*) — Injuries  to  Chii«db-en — Statutes. 

New  Jersey  General  Railroad  Law  (3  Comp.  St  p.  4245)  I  55,  provides 
that  it  shall  not  be  lawful  for  any  person  other  than  those  connected 
with  or  employed  on  a  railroad  to  walk  along  the  tracks,  except  when 
the  same  shall  be  laid  on  a  public  highway,  and  If  any  person  shall  be 
Injured  by  any  engine  or  car  while  walking,  standing,  or  playing  on  any 
railroad,  such  person  shall  be  deemed  guilty  of  contributory  negligence, 
etc.  Held  inapplicable  to  children  playing  around  freight  cars  in  a  rail- 
road yard  with  the  knowledge  of  the  railroad  company,  who  are  not  of 
sufficient  age  to  be  guilty  of  contributory  negligeuce  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  IS  1297-1304: 
Dec.  Dig.  f  382.*] 

2.  Railroads  (|  882*)— Injuries  to  Childrbn— ••Person.'* 

The  word  "person,"  as  used  in  such  sectiou,  should  not  be  construed 
to  include  children  so  young  as  to  be  incapable  of  contributory  negli- 
gence, under  the  rule  that,  where  a  statute  seeks  to  change  an  existing 
status  of  a  portion  of  a  community,  the  change  must  be  made  in  language 
BO  clear  as  to  unmistakably  manifest  such  legislative  purpose. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  {§  1297-1804; 
Dec.  Dig.  f  3S2.*] 

8.  Railroads  (|  359*)— Persons  on  Track — Children — Lichenses. 

Where  a  child  of  immature  years,  who  could  not  for  that  reason  be 
charged  with  contributory  negligence,  or  with  being  a  trespasser,  was 
injured  while  playing  about  some  standing  cars  in  a  railroad  yard 
through  the  railroad  company's  negligence,  the  letter's  liability  was  not 
limited  to  an  injury  wantonly  or  willfully  inflicted. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  f|  1238,  1239; 
Dec.  Dig.  f  359.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey.  ' 

Action  by  Anastasia  Swiderski  against  the  Erie  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Collins  &  Corbin,  of  Jersey  City,  N.  J.  (George  S.  Hobart,  of  coun- 
sel), for  plaintiff  in  error. 

J.  P.  Tumulty  (George  E.  Cutley,  of  counsel),  for  defendant  in 
error. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  BRAD^ 
FORD,  District  Judge. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below,  Anastasia 
Swiderski,  a  minor  citizen  of  New  Jersey,  brought  suit  by  her  next 
friend  and  recovered  a  verdict  against  the  Erie  Railroad  Company,  a 
corporation  and  citizen  of  New  York,  to  recover  damages  for  per- 
sonal injuries  suffered  by  her  through  its  alleged  negligence.  On 
entry  of  judgment  thereon  this  writ  was  sued  out  by  the  railroad. 

On  the  day  of  the  injury,  the  plaintiff,  then  between  7  and  8  years 

•For  other  caMO  mo  lamo  topic  A  I  mumbbb  In  Doc.  4  Am.  Dlgi.  1M7  to  dat«,  A  Rop'r  IsdotM. 
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old,  with  other  children,  was  playing  about  some  five  or  six  discon- 
nected freight  cars  which  ivere  standing  on  a  main  freight  siding  of 
defendant  lawfully  located  on  Twelfth  street  in  Jersey  City.  This 
track,  in  railroad  parlance  called  a  "main  lead,"  and  two  spurs  there- 
from, were  used  in  switching  freight  cars  to  private  warehouses  on 
each  side  of  the  street.  Plaintiff  and  other  children  often  played 
under  and  about  the  freight  cars  standing  on  these  tracks,  so  tliat,  as 
stated  in  the  court's  charge : 

"It  may  be  accepted  In  this  case  as  an  established  fact  that  children  were 
around  those  cars  at  different  times  and  that  the  defendant  company's  em- 
ployes knew  it" 

On  the  day  in  question,  an  engine,  pushing  ahead  two  cars  of  ap- 
ples destined  for  one  of  the  warehouses,  came  onto  said  main  lead. 
Td  reach  the  desired  spur  it  was  necessary  to  couple  up  ihe  standing 
cars  with  the  apple  cars  and  push  them  all  to  the  warehouse.  In  do- 
ing so,  the  plaintiff  charged,  and  the  verdict  established  the  fact,  that 
defendant  was  guilty  of  negligence  in  that  its  crew,  knowing  children 
were  accustomed  to  play  about  such  standing  cars,  moved  them  with- 
out due  lookout  for,  or  warning  to,  the  children.  The  verdict  also 
established  the  fact  that  plaintiff  by  reason  of  infancy  was  not  guilty 
of  contributory  negligence.  It  is  now,  as  it  was  upon  the  trial,  con- 
tended by  defendant  that  peremptory  instructions  in  its  favor  should 
have  been  given  on  two  grounds :  First,  that  plaintiff's  recovery  was 
barred  by  section  55  of  the  General  Railroad  Law  of  New  Jersey 
(3  Comp.  St.  p.  4245;  see  footnote^);  and,  second,  that  even  if 
not  barred  thereby  plaintiff  was  a  licensee  for  whose  injury  through 
defendant's  negligence  the  latter  was  only  answerable  if  such  negli- 
gence was  wanton  and  willful. 

[1]  The  answer  to  the  first  question  depends  on  whether  a  child 
playing  at  the  locus  in  quo,  with  the  implied  consent  of  the  defend- 
ant, and  whose  infancy  is  such  that  it  cannot  be  charged  with  con- 
tributory negligence,  falls  within  the  provisions  of  such  statute.  Prior 
to  the  passage  of  this  statute,  the  law  was  settled  that  a  child  of  such 
tender  years  as  to  be  incapable  oi  discerning  danger  or  of  exercising 
sufficient  care  for  its  own  safety  could  not  be  held  guilty  of  con- 
tributory negligence.  1  Thompson's  Commentaries  on  the  Law  of 
Negligence,  §  303.  It  follows,  therefore,  that  if  this  statute  is  held 
to  be  simply  declaratory  of  the  pre-existing  law,  the  word  "person" 
must  be  held  to  include  such  infants  only  as  in  law  may  be  guilty  of 
contributory  negligence.  On  the  other  hand,  if  the  statute  is  held  to 
impose  on  such  immature  infants  the  burden  of  contributory  negli- 

1  "It  shaU  not  be  lawful  for  any  person,  other  than  those  connected  with 
or  employed  upon  the  railroad,  to  walk  along  the  tracks  of  any  railroad, 
except  when  the  sanJe  shall  be  laid  upon  a  public  highway.  If  any  person 
shaU  be  injured  by  an  engine  or  car  while  walking,  standing  of  playing  on 
any  raUroa4,  or  by  jumping  on  or  off  a  car  while  in  motion,  such  person 
shall  be  deemed  to  have  contributed  to  the  injuries  sustained  and  shaU  not 
recover  therefor  any  damages  from  the  company  owning  or  operating  said 
railroad:  Provided,  that  this  section  shall  not  apply  to  the  crossing  of  a 
railroad  by  any  person  on  any  public  or  private  crossing." 
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gence,  it  is  a  nonremedial,  and  in  its  effect  well  fiigh  a  penal,  statute. 
If,  then,  two  constructions  of  this  statute  are  possible,  one  that  -the 
statute  was  simply  declaratory  of  the  humane  principles  of  the  com- 
mon law,  the  other  depriving  children  of  those  common-law  rights, 
it  would  seem  clear  that,  unless  constrained  by  express  and  unquestion- 
able language,  the  former  construction  should  prevail,  for : 

'  "Wliere  a  statute  is  equally  susceptible  of  two  constructions,  one  of  which 
is  in  harmony  with  a  settled  pfinciple  of  the  common  law  and  the  other 
in  derogation  of  it,  the  courts  will  adopt  the  former.*'  Ryan  y.  Couch,  66 
Ala.  244. 

And  as  was  further  said  in  Maxwell's  Interpretation  of  Statutes,  96 : 

"If  is  in  the  last  degree  improbable  that  the  Legislature  would  overthrow 
fundamental  principle,  infringe  rights,  or  depart  from  tiie  general  system 
of  law,  without  expressing  its  intention  with  irresistible  clearness;  and  to 
give  any  such  effect  to  general  words,  simply  because,  in  their  widest  and 
perhaps  natural  sense,  they  have  that  meaning,  would  be  to  give  them  a 
meaning  in  which  they  are  not  generally  used." 

The  rule  on  this  subject  is  well  stated  thus  by  Black  on  Interpreta- 
tion of  the  Law,  §  313 : 

"Statutes  in  modification  or  derogation  of  the  common  law  will  not  be 
•presumed  to  alter  it  further  than  is  expressly  declared,*  or  further  than 
may  be  fairly  and  reasonably  inferred  from  the  purpose  and  nature  of  the 
statute  or  from  the  language  employed  in  it.  Such  acts  will  be  liberally 
construed,  if  their  nature  is  remedial,  but  their  operation  will  not  be  ex- 
tended for  a  forced  construction.  The  presumption  is  that  the  terms  of 
the  statute  disclose  the  extent  of  the  alteration  or  change  it  was  dei^ired 
to  effect" 

Tested  by  these  standards,  it  seems  to  us  that  a  clear  purpose,  ex- 
pressed in  indisputable  terms,  to  change  the  existing  law  in  refer- 
ence to  immature  children,  is  not  found  in  this  statute.  If  such  an 
intent  exists,  it  exists  alone  in  the  use  of  the  comprehensive  word 
"person."  But  the  contention  that  such  meaning  shpuld  be  given  that 
word  is  met  by  the  fact  that,  in  view  of  the  nonremedial  and  re- 
strictive effect  of  this  law  on  prior  beneficent  rights,  no  such  broad 
use  of  the  word  "person"  should  be  given  it  in  the  absence  of  any 
expressed  purpose  that  such  was  the  intent  of  the  Legislature.  In- 
deed, this  principle  of  interpretation  had  been  emphasized  in  New 
Jersey  prior  to  the  passage  of  this  act,  where,  in  State  v.  Norton,  25 
N.  J.  Law,  40,  it  was  said : 

*'It  is  a  rule  of  exposition  that  statutes  are  to  be  construed  in  reference 
to  the  principles  of  the  common  law,  for  it  is  not  to  be  presumed  that  the 
Legislature  intended  to  make  any  innovation  upon  the  common  law  further 
than  the  case  absolutely  required.  The  law  rather  infers  that  the  act  did 
not  intend  to  make  any  alteration  other  than  what  is  specified,  and  be- 
sides what  has  been  plainly  pronounced,  for,  if  Parliament  had  had  that 
design,  it  is  naturaUy  said  they  would  have  expressed  it^  Dwarris  on  Stat- 
utes, 695." 

In  the  same  case,  referring  for  support  to  1  Blackstonc,  Com- 
mentaries, 89,  it  was  said: 

"When  the  common  law  and  a  statute  differ,  the  common  law  gives  place 
to  the  statute,  only  when  the  latter  is  couched  in  negative  terms,  or  where 
its  matter  is  so  clearly  repugnant  that  it  necessarily  implies  a  negativer"^ 
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[2]  That  Legislatures  have  power  to  so  enact  in  case  of  infants  may 
be. conceded,  and  that  they  have  subjected  children  to  those  con- 
sequences is  seen,  fo**  example,  in  the  statute  of  Missouri.  See  Bar- 
ney V.  Hannibal,  126  Mo.  372,  28  S.  W.  1069,  26  L.  R.  A.  847, 
where  it  was  made  a  misdemeanor  for  "any  person,  minor  or  adult, 
to  climb,"  etc.,  "upon  moving  cars."  But  conceding  the  power,  we 
are  of  opinion  that  principles  of  sound  construction  require  us  to 
hold  that  when,  as  here,  the  law  as  it  exists  as  to  the  status  of  a 
large  and  helpless  portion  of  the  community  is  to  be  changed,  and 
grave  consequences  are  to  be  imposed  upon  children  so  young  as  to 
be  incapable  of  appreciating  the  gravity  of  the  acts  which  by  the  stat- 
ute make  them  guilty  of  contributory  negligence,  such  change  should 
be  made  in  language  so  clear  as  to  unmistakably  manifest  such  leg- 
islative purpose.  In  the  Missouri  statute  referred  to  above,  this  ne- 
cessity of  clearness  of  expression  was  recognized  by  the  use  of  the 
words,  "any  person,  minor  or  adult,"  etc.  If  Congress  in  enacting 
the  bankrupt  law.  felt  constrained  to  add  a  legislative  definition  to  make 
the  word  "person"  include  women,  it  would  seem  reasonable  to  con- 
clude that  the  Legislature  of  New  Jersey  did  not  mean  to  include  un- 
der the  word  "person"  children  so  young  as  in  law  to  be  incapable  of 
contributory  negligence.  In  the  absence  of  a  decision  by  the  court 
of  last  resort  in  New  Jersey  so  holding,  the  court  below  was  justified 
in  so  construing  this  statute  as  not  to  preclude  the  plaintiff's  recovery, 
where,  as  here,  children  were  accustomed  to  play  in  the  locus  in  quo 
with  the  knowledge  of  the  defendant,  where  the  defendant  was  guilty 
of  negligence  in  its  conduct  toward  such  child  while  there,  and  where 
the  child  was  so  immature  as  not  to  be  aware  of  the  danger  to  which 
she  was  exposed  and  could  not  in  law  be  held  guilty  of  contributory 
negligence. 

[3]  As  to  the  second  question,  that  treating  the  plaintiff  as  a  licensee 
the  defendant  was  under  the  law  of  New  Jersey  only  liable  in  case 
of  wanton  or  willful  negligence.  This  question  is  settled  in  this  court 
by  Snare  &  Triest  Co.  v.  Friedman,  169  Fed.  1,  8,  94  C.  C.  A.  369, 
where  we  held  that  an  immature  child  could  not  by  reason  of  tender 
age  be  charged  with  contributory  negligence  or  with  being  a  trespasser. 
It  follows  therefore  that  the  court  below  was  right  in  refusing  the  de- 
ligence  which  resulted  in  the  loss  of  this  child's  limb  because  such  in- 
fendant's  point,  which  sought  to  relieve  the  defendant  from  its  neg- 
jury  was  not  wantonly  and  willfully  inflicted. 

The  ju<^;ment  below  is  therefore  affirmed. 


LYDDY  V.  LOUISVILLE  &  N.  R.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  8,  1912.) 

No.  2,185. 

&IA8TEB  ARD  SeBYANT  (|  281*>— ACTION  FOB  DBATH  OF  BBABJSMAir— SXJlTtOIXN* 
CT  OF  EVIDfiNCB — CONTBIBUTOBT  NEOLIOENGE. 

PlaintifTs  inteetate  was  a  brakeman  employed  on  a  train  on  defendant's 
railroad  engaged  in  interstate  commerce,  when  two  cars  with  defectlTe 

»For  other  cmm  see  same  topic  4  |  tanamsL  in  Dec.  ft  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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couplers  were  taken  Into  the  train  at  a  way  station.  The  condnctor  after- 
ward called  the  attention  of  the  two  brakemen  to  the  fact  that  there  was 
a  small  leak  in  the  air  brake  pipes,  which  they  understood  to  be  an  or- 
der to  find  and  repair  it  While  the  train  was  stopped  after  dark  at 
coal  chutes  for  the  purpose  of  coaling,  deceased,  who  was  in  the  ca- 
boose with  the  conductor,  went  out  with  his  lantern  without  saying  where 
he  was  going,  and  shortly  after,  when  the  train  had  moved  backward  a 
few  feet,  he  was  found  lying  beside  the  track  fatally  injured.  There 
was  evidence  tending  to  show  that  he  had  probably  gone  between  the 
defective  cars  and  turned  the  cock  of  an  air  brake,  but  no  further  evi- 
dence as  to  the  manner  of  his  injury,  and,  so  far  as  appeared,  no  one 
knew  of  any  intention  on  his  part  to  fix  the  brake  pipes.  Helc^  that  there 
was  no  evidence  upon  which  to  charge  defendant  with  pliability  for  his 
death ; '  that,  while  the  moTlng  of  the  defective  cars  wa*s  in  violation  of 
law,  the  defects  were  not.  the  proximate  cause  of  the  injury,  and  deceased 
was  clearly  negligent  in  going  between  the  cars  without  warning  to  any 
one.  and  knowing  that. they  were  likely  to  be  moved  from  one  chute  to  an- 
other, or  to  proceed  at  any  moment  without  warning. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  K 
:^7-996;   Dec.  Dig.  |  281.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Tennessee. 

Action  at  law  by  Lelia  Lyddy,  administratrix  of  William  F. 
Ly^dy,  deceased,  against  the  Louisville  &  Nashville  Railroad  Com- 
pany.   Judgment  for  defendant,  and  plaintiff  brings  error.    Affirmed. 

H.  N.  Leech,  of  Clarksville,  Tenn.,  for  plaintiff  in  error. 
John  B.  Keeble,  of  Nashville,  Tenn.,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  This  was  an  action  for  personal  injuries  re- 
sulting in  the  death  of  William  F.  Lyddy,  alleged  to  have  been  caused 
by  negligent  and  wrongful  acts  of  the  railroad  company.  Lyddy, 
while  in  the  employ  of  the  company  as  a  brakeman,  was  injured 
on  the  evening  of  October  5,  1907,  and  died  during  the  night.  The 
train  was  composed  of  a  locomotive  and  17  cars,  was  in  use  in  the 
carriage  of  interstate  freight  from  points  in  Kentucky  to  Paris, 
Tenn.,  and  the  injuries  and  death  occurred  at  Guthrie,  Ky.  At  Rus- 
sellville  of  that  state  two  cars  were  placed  and  hauled  in  the  train 
with  defective  coupling  apparatus;  the  drawhead  of  each  being  out 
and  the  cars  chained  together.  They  were  the  second  and  third  cars 
from  the  caboose.  Only  one  belonged  to  defendant.  The  missing 
drawheads  could  have  been  replaced  at  the  shops  of  defendant  at 
Russellville,  and  it  is  not  explained  why  the  cars  were  moved.  At 
Allensville,  Ky.,  seven  miles  north  of  Guthrie,  the  conductor  called 
the  attention  of  the  only  two  brakemen,  Lyddy  and  Brown,  to  the 
fact  that  there  was  a  small  leak  in  the  air  brake. '  This  was  under- 
stood to  be  an  order  to  repair  the  leak.  Lyddy  was  the  head  brake- 
man  and  Brown  the  rear  brakeman,  and  their  duties  touching  repairs 
of  ait  leaks  were  divided  accordingly;  that  is,  the  front  brakeman 
repaired  leaks  occurring  in  the  front  portion  of  the  train  and  the  rear 

•For  other  casM  see  Mine  topic  A  I  mvmbbb  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  ladozee 
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brakeman  those  happening  in  the  rear  portion.  These  brakemen  ex- 
changed places  at  Guthrie  so  as  to  enable  Lyddy  to  take  his  supper 
in  the  caboose  after  leaving  Guthrie,  but  whether  the  exchange  took 
place  at  the  telegraph  station  or  the  coal  chute  at  that  place  is  of 
some  importance,  and  is  not  made  clear.  The  leak  seems  to  have 
been  in  the  air  appliance  of  one  if  not  both  of  the  defective  cars. 

At  Guthrie  at  least  two  stops  were  made,  one  at  the  telegraph  sta- 
tion and  the  other  at  the  coal  chute,  and  these  places  are  about  one- 
half  mile  apart.  The  conductor  testified  that  the  stop  at  and  about 
the  station  was  from  half  an  hour  to  one  hour,  saying,  "We  went 
around  to  the  Henderson  Division  yard,  and  did  some  work  there"; 
but  nothing  was  said  about  the  air  leak,  nor  does  it  appear  whether 
anything  was  or  was  not  done  toward  repairing  it,  during  that  stop. 
On  his  cross-examination  the  conductor  said : 

"Q.  When  you  reached  the  coal  chute  your  train  was  Intact  and  ready  to 
proceed?    A.  As  soon  as  we  got  coal. 

"Q.  The  stop  at  the  coal  chute,  was  that  for  any  other  purpose  than  to 
take  coal?    A.  No." 

Lyddy  received  his  injuries  after  the  train  had  reached  the  coal 
chute.  While  the  train  was  standing,  with  locomotive  attached,  at 
the  coal  chute,  the  conductor,  Raetz,  and  Lyddy,  were  in  the  caboose, 
and  Lyddy,  with  lantern  in  hand,  left  the  caboose  without  saying 
anything  to  Raetz.  Meanwhile  another  train  coming  in  the  same  di- 
rection was  stopped  close  to  the  train  in  question  and  a  brakeman, 
named  Hesse,  came  from  the  second  train  to  the  caboose  of  the  first 
train.  While  Raetz  and  Hesse  were  in  the  caboose  engaged  in  con- 
versation a  few  minutes,  the  train  seems  to  have  been  moved  back- 
ward a  short  distance,  perhaps  a  car's  length  or  a  little  more.  Some 
one  approached  the  caboose,  and  cried  out  that  a  man  was  hurt,  when 
Raetz  and  Hesse  went  out  and  found  that  it  was  Lyddy.  He  was 
lying  close  to  the  track  with  his  head  to  the  north.  Witljin  a  short 
time  Raetz's  train  started  to  move  out  and  in  spite  of  his  signals  it 
was  not  stopped ;  but  he  overtook  it,  and  left  Lyddy  with  Hesse  and 
several  of  the  crew  of  the  second  train.  No  one  saw  the  accident,  and 
just  how  Lyddy  met  his  injury  can  be  derived  only  from  circum- 
stantial evidence.  At  St.  Bethlehem  and  again  at  Paris  the  two  de- 
fective cars  were  inspected.  A  small  piece  of  flesh  was  found  on 
the  end  of  one  of  them,  and  the  angle  cock  of  the  air  brake  of  the 
second  defective  car  had  been  turned,  which  had  the  effect  of  cutting 
oflf  the  air  from  that  car. 

An  instructed  verdict  for  defendant  was  on  motion  granted.  We 
are  constrained  to  hold  that  this  ruling  must  be  sustained.  Assum- 
ing that  there  was  evidence  tending  to  show  that  a  duty  rested  upon 
Lyddy  to  repair  the  leak  and  that  he  so  far  performed  the  duty  as 
to  turn  the  angle  cock  described  and  incurred  fatal  injury  in  so  doing,  ' 
still  we  are  tmable  to  see  how  a  recovery  upon  the  evidence  pre- 
sented could  be  upheld.  True,  the  movement  of  the  two  defective 
cars  was  in  violation  of  the  Safety  Appliance  Act.  Southern*  Ry. 
Co.  v.  Snyder,  187  Fed.  497.  bot.,  109  C.  C.  A.  344  (C.  C.  A.  6th 
Cir.).    When  Lyddy  left  the  caboose  with  his  lantern,  the  evening 
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was  dark.  He  gave  ho  notice  to  the  conductor  of  his  purpose  to 
repair  the  leak,  nor  does  it  appear  that  he  gave  the  engineer  or 
any  train  employe  any  notice  or  signal  of  such  purpose,  or  that  he 
was  intending  to  go  between  the  defective  cars.  .  Lyddy  knew  the 
defective  condition  of  the  two  cars  fastened  together  with  chains,  and 
knew  the  train  had  been  taken  to  the  coal  chute  for  the  purpose  of 
coaling.  It  is  not  shown  that  Lyddy  knew,  or  that  he  did  anything 
to  ascertain,  whether  the  coaling  had  been  completed.  The  conten- 
tion that  his  knowledge  as  front  brakeman  enabled  him  to  estimate 
and  determine  the  quantity  required  or  the  time  needed  to  finish  is 
not  supported  by  evidence,  and  is  speculative.  This  is  true  also  of 
the  suggestion  that  he  may  have  informed  the  engineer  or  the  other 
brakeman  of  his  intention  to  go  between  the  cars.  The  fact  that 
neither  of  those  employes  testified  does  not  relieve  the  case  of  the 
consideration  stated.  The  coaling  was  done  by  moving  the  loco- 
motive, with  the  train  attached,  from  one  coal  chute  to  others  until 
sufficient  coal  was  obtained ;  and  it  is  shown  that  it  was  customary  to 
make  these  movements  without  giving  warning  by  bell  or  whistle.  To 
have  gone  between  the  defective  cars'  during  the  process  of  coaling 
would  admittedly  have  been  suicidal.  The  learned  trial  judge  be- 
lieved the  injury  occurred  during  that  period.  It  can  make  no  dif- 
ference, however,  whether  the  coaling  had  been  completed  or  not 
when  Lyddy  went  between  the  cars.  Nothing. was  to  be  done  at  the 
coal  chute  except  to  take  on  coal,  and  the  declared  purpose  of  the 
conductor  was  to  start  "as  soon  as  he  got  coal."  What  time  was  there 
for  repairing  leaks?  It  is  urged  that  it  was  the  conductor's  duty  to 
signal  for  the  start  from  the  coal  chute,  and  that  Lyddy  was  en-^ 
tiUed  to  rely  upon  such  signal.  This  is  answered,  as  it  seems  to  us, 
by  the  fact  that  Lyddy  must  have  been  injured  before  the  start  on 
the  trip  was  begun.  The  train  was  standing  when  Raetz  and  Hesse 
left  the  caboose.  The  movement  of  the  train  backward  had  been 
completed.  Upon  receiving  notice  of  the  injury,  they  went  im- 
mediately to  Lyddy,  and  had  time  to  examine  him  before  the  train 
was  started  on  the  trip.  True,  in  this  case,  as  in  all  such  cases,  it 
is  in  vain  to  try  to  fix  definite  periods  of  time  between  events;  but 
the  events  mentioned  and  their  sequence  are  reasonably  certain. 

It  is  not  necessary  to  dwell  longer  on  the  facts.  Neither  the  con- 
ductor nor  the  engineer  nor  any  one  connected  with  the  train,  ex- 
cept only  Lyddy,  had  so  far  as  the  record  shows  any  reason  to 
anticipate  an  attempt  on  his  part  to  go  between  the  defective  cars 
at  the  time  and  in  the  circumstances  shown.  For  a  person  to  enter 
a  place  of  such  obvious  danger,  without  giving  notice  or  warning, 
would  be  quite  unnatural,  and,  despite  the  presence  of  the  defective 
cars,  to  charge  the  defendant  with  responsibility  for  Lyddy's  act 
*s  to  ignore  plain  and  familiar  rules  of  proximate  and  remote  causes ; 
but  we  do  not  rest  the  decision  on  these  rules  alone.  On  the  face  of 
the  evidence  introduced  by  plaintiff  (defendant  having  oflfered  no 
evidence),  the  unfortunate  brakeman  was  clearly  open  to  the  charge 
of  contributory  negligence  and  the  facts  shown  permit  no  Other  in- 
ference.    This  is  aside  from  any  question  of  assumption  of  risk, 
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which,  of  course,  was  not  under  the  law  a  defense  to  the  action; 
but,  as  Mr.  Justice  Day  said  in  Schlemmer  v.  Buffalo,  etc.,  Ry.  Co., 
220  U.  S.  596,  31  Sup.  Ct.  561,  55  L.  Ed.  596,  respecting  the  effect 
of  contributory  negligence,  "notwithstanding  the  company  failed  to 
comply  with  the  statute,  the  employe  was  not  for  that  reason  ab- 
solved from  the  duty  of  using  ordinary  care  for  his  own  protection 
under  the  circumstances  as  they  existed."  See,  also,  Delk  v.  St. 
Louis  &  San  Francisco  R.  R.,  220  U.  S.  587,  31  Sup.  Ct.  617,  55 
L.  Ed.  590. 

We  find  no  prejudicial  error  in  the  other  matters  pressed  by  learned 
counsel,  and  the  judgment  must  be  affirmed,  with  costs. 


MITCHELL  V.  TOLEDO,  ST.  L.  &  W.  R.  CO. 

(Circuit  Court  of  Appeals,  Sixtli  Circuit    June  26,  1912.) 
No.  2,218. 

1.  TbIAL  (I  178*) — ^DlBECTION   OF  VERDICT— CONSIDERATION   OF  EVIDENCI.     ' 

On  a  motion  to  direct  a  verdict,  the  court  cannot  properly  undertake 
to  weigh  the  evidence,  but  must  take  that  view  of  it  most  favorable  to 
the  party  against  whom  the  motion  is  made,  and  from  that  evidence  and 
the  inferences  reasonably  and  justifiably  to  be  drawn  therefrom  deter- 
mine whether  or  not,  under  the  law,  a  verdict  might  be  found  for  such 
party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  401-403;  Dee. 
Dig.  I  178.*] 

1^  Master  and  Servant  (S|  286,  288,  289*)— AcnoN  foe  Injury  to  Sebyaut* 
Questions  for  Jury. 

PlaintiiTs  intestate  was  employed  in  the  yards  of  defendant  railroad 
company,  and  was  directed  by  the  foreman  to  assist  an  inspector  tn  re- 
placing a  door  which  had  fallen  from  a  car  some  distance  from  where 
the  car  then  stood,  coupled  to  others,  on  a  switching  track.  Alongside  of 
such  track  was  another,  on  the  side  where  the  door  was  to  be  placed,  on 
which  there  were  also  cars,  leaving  a  space  of  two  feet  Uetween  the  lines. 
The  door  weighed  200  pounds,  and,  when  the  two  men  had  carried  it 
around  the  string  of  cars  where  they  must  go  between  the  two  lines, 
they  stopped  to  rest,  standing  the  door  on  edge  and  each  holding  to  it 
While  so  standing  an  engine  shoved  other  cars  against  those  standing, 
causing  them  to  start  suddenly,  and  the  end  car  ran  over  the  door,  was 
partially  derailed,  and  plaintiff's  intestate  was  killed.  From  where  the 
men  were  they  could  not  see  the  engine  or  cars  approaching.  Held^  that 
it  was  the  duty  of  defendant  to  take  some  measure  to  protect  its  car  re- 
pairers when  directed  to  work  on  cars  on  tracks  where  switching  was 
being  done,  not  only  while  actually  at  work  thereon,  but  while  going  to 
STlcfai  work  by  the  only  way  possible,  and  that  it  could  not  be  said  as 
matter  of  law  that  it  was  not  negligent,  nor  that  deceased  assumed  the 
risk  of  such  negligence  or  was  chargeable  with  contributory  negligence, 
but  such  questions  were  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {§ 
1001,  1005,  1006,  1008,  1010-1015,  1017-1033,  1036-1042,  1044,  1046- 
1050,  1068-1088,  1089,  1090,  1092-1132;    Dec.  Dig.  §|  286,  288,  289.*1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Northern  District  of  Ohio. 

•For  other  cases  see  same  topio  4 1  numbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  ladnes 
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Kction  at  law  by  Thorn  W.  Mitchell,  administrator  of  the  estate  of 
Henry  Gary,  deceased,  against  the  Toledo,  St.  Louis  &  Western  Rail- 
road Company.  Judgment  for  defendant,  and  plaintiff  brings  error. 
Reversed. 

G.  B,  Keppel,  of  Toledo,  Ohio  (Charles  A.  Thatcher,  on  the  brief)., 
for  plaintiff  in  error. 

C.  A.  Schmettan,  of  Toledo,  Ohio  (Clarence  Brown,  on  the  brief), 
for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  The  administrator  brought  suit  in 
the  court  below  "under  the  general  Jaws  of  the  state  of  Ohio  and  of 
the  United  States"  for  the  benefit  of  the  widow  and  child  of  the  de- 
ceased, Henry  Cary,  to  recover  damages  on  account  of  fatal  injuries 
alleged  to  have  been  received  by  Cary  on  July  16,  1906,  without  fault 
on  his  part,  but  through  negligence  of  the  railroad  company.  Judg- 
ment upon  a  directed  verdict  was  rendered  for  the  railroad,  and  the 
case  is  prosecuted  here  on  error.  While  in  the  employ  of  the  com- 
pany in  its  railroad  yards  at  Delphos,  Ohio,  Cary  undertook  to  assist 
one  of  the  company's  car  inspectors,  Foster,  pursuant  to  direction  of 
their  foreman,  to  replace  a  door  upon  a  car.  The  door  was  discov- 
ered by  the  inspector  at  a  point  about  400  feet  away  from  the  car. 
Foster  and  Cary  carried  the  door  to  a  point  near  the  side  of  the  car 
on  which  the  door  was  to  be  replaced,  when  the  accident  occurred. 
The  car  to  which  the  door  belonged  was  one  of  10  cars  standing  on 
a  switch  running  north  and  south.  This  switch  was  known  as  No.  6, 
and  was  one  of  a  number  of  substantially  parallel  switches  connecting 
with  and  running  north  from  the  lead  track,  the  latter  running  east 
and  west.  Foster  and  Cary  carried  the  door  between  switches  Nos. 
5  and  6  northwardly  to  the  end  of  the  line  of  cars  standing  on  No.  6, 
and  across  that  track  to  the  space  between  Nos.  6  and  7.  The  door 
weighed  about  200  pounds,  and,  when  the  point  last  mentioned  was 
reached,  Cary  said  to  Foster,  "Let's  set  it  down,"  and  this  was  done. 
While  the  men  were  holding  the  door,  with  one  of  its  edges  on  the 
ground,  a  switch  engine  pushing  18  cars  was  run  from  the  lead  track 
into  switch  6  and  against  the  south  end  of  the  cut  of  10  standing  cars 
before  mentioned.  This  set  the  standing  cars  in  motion,  and  the  door 
was  struck  by  the  north  car,  which  resulted  in  derailing  its  front  trucks 
and  driving  the  car  across  the  space  between  6  and  7  until  it  struck  a 
car  on  7.  Cary  was  thrown  under  the  derailed  car  and  injured  to  such 
an  extent  that  death  ensued  some  hours  later. 

It  is  important  to  study  the  situation  as  it  existed  at  the  time  the 
derailed  car  was  set  in  motion.  While  the  men  were  at  opposite  ends 
of  the  door  and  holding  it  with  one  edge  resting  on  the  ground,  Cary 
was  standing  with  his  back  to  the  south  and  his  left  hand  on  the  door. 
End  Foster  was  facing  south  with  his  right  hand  on  the  door.  Fos- 
ter testified  that  the  door  was  then  ''standing  straight  up  and  down," 
and  that  the  distance  between  Cary's  end  of  the  door  and  the  car 
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was  "in  the  neighborhood  of  three  or  four  feet,"  but  whether  the 
door  then  stood  within  the  line  of  the  overhang  of  the  car  subse- 
quently derailed,  or  whether.  Gary  or  the  door  was  struck  first  or  just 
what  portion  of  the  derailed  car  struck  the  door,  is  not  clearly  shown, 
though  there  was  testimony  other  than  Foster's  tending  to  show  that 
the  derailment  was  caused  by  the  west  wheels  of  the  front  truck  of 
the  derailed  car  passing  over  the  door.  It  was  conceded  by  counsel 
for  the  railroad  "that  standing  between  the  cars  at  that  point  you 
could  not  see  the  place  where  the  engine  was."  In  describing  what 
happened  when  the  men  were  so  holding  the  door,  Foster  testified: 

"We  was  (sic)  standing  there,  holding  the  side  of  the  door,  and  all  at  once 
the  bunch  of  cars  that  was  standing  there  was  struck  and  In  some  way  he 
(Gary)  got  caught,  and  before  I  could  hardly  realize  what  happened  I  saw  him 
go  under  the  car  behind  the  first  pair  of  trucks.  ♦  •  ♦  It  was  so  unex- 
pected and  80  quick  that  I  couldn't  catch — the  first  I  realized  after  the  strik- 
ing of  the  cars  I  saw  him  going  under  the  cars.    ♦    ♦    • 

'*Q.  Were  you  able  to  tell  at  all  that  the  engine  was  approaching  and  about 
to  strike  those  cars?  A.  Not  where  we  were  standing  holding  the  side  of  the 
4oor." 

The  car  to  which  the  door  in  question  belonged  was  next  south  of 
the  derailed  car.  Thus,  at  the  time  of  the  accident,  the  men  had 
reached  a  point  within  about  one  car's  length  of  the  car  on  which 
they  were  to  replace  the  door.  It  is  plain  that  they  had  no  thought 
of  the  approach  of  the  switch  engine  and  cars  it  was  pushing,  or  of 
the  resulting  movement  of  the  car  that  was  derailed.  This  movement 
was  not  only  unexpected,  but  sudden.  If  Foster  is  right  in  his  tes- 
timony that  the  door  was  being  held  in  an  upright  position,  it  is  dif- 
ficult to  see  how  it  came  into  contact  with  the  north  car  and  caused 
its  derailment,  unless  the  suddenness  of  the  car  movement  startled 
one  or  both  of  the  men,  and  so  caused  one  or  both  to  change  the 
position  of  the  door.  True,  they  might  have  placed  and  held  the  door 
within  a  line  corresponding  with  the  outside  of  the  overhang  of  the 
derailed  car,  but  in  that  event  it  is  hard  to  understand  why  Gary  was 
not  struck  by  the  end  of  the  car  instead  of  being  thrown  under  it 
behind  the  front  trucks.  In  either  event,  the  sudden  movement  of 
the  cars  was  calculated  to  surprise  the  men  and  throw  them  off  their 
guard.  The  evidence  tends  to  show  that  the  standing  cars  were  sus- 
ceptible of  nearly  simultaneous  movement,  because  they  were  equip- 
ped with  automatic  couplers  and  coupled  together.  One  of  defend- 
ant's switchmen  testified  that  the  movement  caused  by  a  stroke  at 
one  end  of  such  a  string  of  cars  is  communicated  to  the  other  end 
in  four  or  five  seconds,  also  saying,  "It  is  awful  close." 

It  was  practically  admitted  by  defendant  that  nothing  was  done  by 
the  company  in  this  instance  to  prevent  a  movement  of  the  cars.  This 
admission  was  made  in  connection  with  an  offer  of  testimony  as  to 
the  practice  of  railroads  to  protect  car  repairers.  Witnesses  of  some 
experience  in  such  matters  were  called — one  particularly  of  consid- 
erable experience  as  yardmaster  first  for  the  defendant  company,  and 
for  the  Lake  Shore  at  the  time  he  was  on  the  witness  stand — ^to  show 
this  practice  generally,  including  that  of  defendant.  The  effort  seems, 
in  substance,  to  have  been  to  prove  that  the  practice  or  custom  was, 
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through  the  foreman  of  car  repairers,  to  give  notice  to  the  switch- 
ing crew  that  repairs  were  about  to  be  made  or  were  being  made  on 
cars  standing  on  switches,  or  by  placing  a  flag  at  each  end  of  lines 
of  standing  cars  in  advance  of  undertaking  to  repair  any  of  them. 
Objections  to  the  introduction  of  all  such  testimony  were  sustained 
and  exceptions  reserved,  the  learned  trial  judge  holding  as  matter  of 
law,  in  the  first  instance,  "that  it  was  the  duty  of  the  company  to 
protect  these  men  against  a  movement  of  the  cars";  and,  further, 
"that  it  does  not  make  any  great  amount  of  difference,  it  seems  to 
me,  how  that  duty  was  to  be  performed."  Later  the  ruling  was  re- 
stated thus:  "I  shall  say  to  this  jury  that  that  was  the  company's  duty, 
to  prevent  the  cars  from  moving  while  this  door  was  being  put  on." 
Foster  having  testified  on  cross-examination  in  substance  that  there 
was  room  between  the  opposite  car  on  switch  7  and  the  position  of 
the  car  door  at  the  time  of  the  accident  to  place  the  door  further  west, 
and  also  to  enable  Gary  to  stand  "in  the  clear,"  and  so  avoid  the  ac- 
cident, the  court  believed  that  the  men  had  a  choice  of  positions,  and* 
that  they  "chose  their  own  position,  a  position  of  danger."  Counsel 
for  the  administrator  thereupon  sought  and  the  court  denied  leave  tO' 
amend  the  petition  by  alleging: 

"That  it  was  the  practice  In  the  yard  for  Mr.  Murray,  the  foreman  of  the 
car  repairers,  to  give  notice  to  the  switching  crew  whenever  he  had  ordered 
repairs  or  knew  that  repairs  were  being  made  on  a  car  standing  upon  a 
switching  track,  and  that  this  notice  would  be  given  at  the  time  or  immedi- 
ately after  he  gave  his  orders*  or  knew  that  the  work  was  being  done.'* 

Regardless  of  the  proposed  amendment,  however,  can  it  be  safely 
affirmed  as  matter  of  law  that  the  evidence  does  not  tend  to  prove 
a  case  for  submission  to  a  jury?  As  we  understand  the  ultimate  view 
of  the  trial  court,  it  was  not  that  a  case  for  the  jury  would  not  have 
been  presented  if  Gary  had  received  his  injuries  through  this  move- 
ment of  the  cars,  while  the  men  were  engaged  in  replacing  the  door 
(possibly,  though  it  is  by  no  means  certain,  the  court  meant  that  a 
prima  facie  case  would  have  been  presented  even  if  it  had  appeared 
that  the  men  were  carrying  the  door  at  the  time  the  movement  of  the 
cars  occurred) ;  but  that  since  they  failed  to  reach  the  place  of  work 
by  something  more  than  a  car  length  (and  set  the  door  on  the  ground, 
and,  in  the  court's  view,  in  a  position  of  danger),  the  administrator's 
case  was  open  to  the  defenses  of  assumption  of  risk  and  contribu- 
tory negligence. 

It  was  insisted  in  argument,  and  is  in  the  brief,  that  there  is  no 
proof  of  negligence  on  the  part  of  the  company;  that  there  is  proof 
that  Gary  was  guilty  of  contriljutory  negligence;  and,  further,  that 
he  assumed  the  risk  of  the  danger  causing  his  death.  Did  the  com- 
pany owe  the  men  any  duty  of  care,  while  they  were  engaged  in  re- 
moving the  door  from  the  place  where  it  was  found  to  the  point  of 
replacement?  Gounsel's  theory  is  that  the  men  were  entitled  to  no 
more  concern  on  the  part  of  the  company — certainly  while  standing 
and  holding  the  door — ^than  yardmen  generally  are,  who  are  moving 
about  or  standing  in  the  yards,  and  not  burdened  by  a  load.  Still  it 
was  admitted  in  argument,  and  we  think  rightly,  that,  if  the  injury. 
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had  been  inflicted  by  this  movement  of  the  cars  while  the  men  were 
carrying  the  door  across  track  6  at  a  point  north  of  the  north  car, 
a  case  for  the  jury  would  have  been  made  out.  One  reason  for  this 
may  be  found  in  certain  conditions  which  clearly  justified  the  men 
in  so  crossing  the  track.  There  was  room  to  carry  the  door  in  a 
horizontal  position,  as  the  men  did  carry  it,  between  tracks  5  and  6, 
but  they  would  have  been  compelled  to  carry  it  in  a  perpendicular 
position  (at  least  for  the  distance  occupied  by  the  10  standing  cars), 
if  they  had  attempted  to  pass  between  tracks  6  and  7,  for  7  was  filled 
with  cars.  The  space  between  the  side  of  the  car  that  was  subse- 
quently derailed  and  the  car  opposite,  on  track  7,  was  measured  by 
employes  of  the  company  and  found  to  be  "about  two  feet."  The 
car  attached  to  the  derailed  car  was  a  refrigerator  car — ^the  one  to 
which  the  door  belonged — ^and  this  explains  the  weight  of  the  door. 
Foster  estimated  the  dimensions  of  the  door  to  be  about  5i^  feet  in 
height  and  about  6  feet  in  length.  It  is  not  too  much  to  say,  we  think, 
that  the  danger  of  carrying  a  door  of  200  pounds  in  weight  and  of 
the  dimensions  stated,  in  a  space  of  2  feet  between  cars,  involved  as 
much  danger  from  sudden  and  unexpected  movement  of  the  cars  as 
would  have  been  encountered  in  the  work  of  replacing  the  door.  It 
is  hard  to  understand  why  a  duty  is  conceded  in  respect  of  the  one 
and  denied  as  to  the  other.  Such  concession  is  so  far  in  accord  with 
the  settled  rule  touching  the  obligation  to  protect  car  repairers  while 
engaged  in  their  work  as  not  to  require  citation  of  authority.  This 
duty  of  the  company  certainly  cannot,  -as  a  matter  of  law,  be  rightly 
said  to  have  been  limited  to  the  particular  portion  of  the  car  on  which 
the  door  was  to  be  replaced.  In  Northern  Pac.  Ry.  Co.  v.  Schoeffler, 
193  Fed.  627,  629  (C.  C.  A.  9th  Cir.),  when  speaking  of  the  duty  of 
the  railroad  company  to  furnish  defendant,  as  a  car  repairer,  a  safe 
place  in  which  to  work  and  to  keep  it  reasonably  safe  during  the  prog- 
ress of  the  work,  Judge  Gilbert  said:  "The  duty  was  not  confined 
to  the  spot  in  which  the  defendant  in  error  regularly  or  principally 
worked."  TruQ,  rules  were  there  shown  to  have  been  adopted  for  the 
protection  of  men  engaged  in  repairing  cars  on  repair  tracks,  and  that 
the  injured  employe  relied  upon  the  observance  of  the  rules  when 
leaving  his  place  of  work  to  go  in  quest  of  a  necessary  jackscrew; 
but  there  is  no  perceivable  distinction  between  the  principle  there  an- 
nounced and  the  one  that  seems  to  be  applicable  here.  While  it  is 
not  clear  whether  it  was  meant  in  the  amended  petition  in  the  pres- 
ent case  to  allege  that  the  company  had  not  adopted  any  rule  or  means 
to  protect  employes  engaged  in  repairing  cars,  and  while  rules  and 
regulations  in  this  behalf  are  alluded  to  in  the  amended  answer  in 
setting  up  the  defense  of  alleged  contributory  negligence  (denied  in 
the  replication),  yet  the  proof  offered  as  stated  was  not  admitted,  and 
no  rule  or  regulation  appears  in  the  record.  But  this  state  of  plead- 
ing did  not  relieve  the  company  of  the  duty  to  adopt  some  means  for 
protecting  its  car  repairers;  indeed,  for  protecting  these  men  when 
about  to  enter,  if  Gary  had  not  already  entered,  the  passage  leading 
to  the  side  of  the  car  on  which  they  were  ,to  restore  the  door. 
This  duty  is  accentuated  by  other  features  of  the  case.   After  show- 
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ing  the  distance  between  tracks  6  and  7,  plaintiff  proved  that  repair 
tracks  were  maintained  in  the  yards,  but  was  not  permitted  against 
objection  to  show  the  distance  between  such  tracks.  Further,  plain- 
tiff sought  and  failed  to  prove  by  Foster  that  he  had  told  the  fore- 
man, who  gave  the  order  to  replace  the  door,  that  the  car  was  located 
on  a  switching  track,  but  Foster  testified  that  the  only  place  he  did 
any  car  inspection  was  on  switching  tracks,  and  that  he  told  the  fore- 
man he  found  the  car  in  the  yard  with  the  side  door  off  and  the  door 
lying  to  the  east  of  -the  machine  shop ;  that,  if  he  would  ^ive  him 
help,  he  would  put  the  door  on  the  car ;  and,  further,  that  "just  then 
Henry  Gary  came  along,  and  he  (the  foreman)  says,  'Take  Henry,'  and 
so  I  took  Henry."  Without  considering  its  weight,  we  think  this  evi- 
dence is  open  to  legitimate  inference  thajt  the  foreman  understood  that 
Foster  found  the  car  on  a  switching  track  while  engaged  in  the  dis- 
charge of  his  duty  of  inspection,  rather  than  on  a  repair  track.  Can 
it  be  safely  assumed  as  a  matter  of  law  that  the  company  was  not, 
through  this  foreman,  chargeable  with  notice  of  this  order,  or  with 
any  concern  as  to  the  place  where  it  was  to  be  executed,  or  with  the 
dangers  attending  the  removal  of  the  door  to  such  place,  through  sud- 
den movement  of  the  cars?    We  think  not. 

[1]  To  say,  then,'  that  a  prima  facie  case  of  n^ligence  was  not 
made,  is  to  fail  to  observe  evidential  conditions  and  inferences  clearly 
disclosed  by  the  record.  Repetition  of  the  rule  is  scarcely  justifiable 
that  on  the  motion  to  direct  a  verdict  the  court  could  not  weigh  the 
evidence.  As  the  present  Mr.  Justice  Lurton  said  in  Mt.  Adams  & 
E.  P.  I.  P.  Ry.  Co.  V.  Lowery,  74  Fed.  467,  477,  20  C.  C.  A.  596, 
610  (C.  C.  A.  6th  Cir.),  when  speaking  of  the  functions  of  the  court 
in  passing  upon  a  motion  to  direct: 

"  •  •  •  He  cannot  properly  undertake  to  weigh  the  evidence.  His  duty 
is  to  take  that  view  of  the  evidence  most  favorable  to  the  party  against  whom 
it  is  moved  to  direct  a  verdict,  and  from  that  evidence,  and  the  inferences 
reasonably  and  justifiably  to  be  drawn  therefrom,  determine  whether  or  not, 
under  the  law,  a  verdict  might  be  found  for  the  party  having  the  onus.'* 

[2]  It  remains  briefly  to  consider  the  conduct  of  Foster  and  Cary, 
especially  of  the  latter.  They  had  crossed  track  6,  set  the  door  on  the 
ground,  and  were  holding  it  in  an  upright  position.  It  is  not  con- 
tended that  Cary's  desire  to  rest  signified  neglect  of  duty  on  his  part. 
The  claim  is  that  the  door  should  have  been  placed  nearer  than  it 
was  to  track  7,  and  that  Cary  should  have  stood  nearer  to  it.  Why 
should  the  men  have  anticipated  a  movement  of  the  cars  on  track  6 
rather  than  of  those  on  track  7?  But  we  need  not  attempt  to  state 
inferences  that  might  reasonably  and  justifiably  be  drawn  from  the 
evidence.  It  is  enough  that  on  the  motion  to  direct  it  could  not  be 
said  as  a  matter  of  law  either  that  Cary  assumed  any  risk  of  dan- 
ger resulting  from  defendant's  negligence  (Northern  Pac.  Ry.  Co.  v. 
Schocffler,  supra,  193  Fed.  630;  Sandidge  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  193  Fed.  867,  878  [C.  C.  A.  9th  Cir.] ;  Choctaw,  Oklahoma,  etc., 
R.  R.  Co.  V.  McDade,  191  U.  S.  64-67,  24  Sup.  Ct  24,  48  L.  Ed.  96). 
or  that  the  facts  touching  Cary's  conduct  would  not  admit  of  any 
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reasonable  inference  except  that  of  contributory  negligence  (Lyd- 
dy,  Adm'x,  v.  Louisville  &  Nashville  R.  R.  Co.,  197  Fed.  524,  de- 
cided  by  this  court  June  8,  1912).  See,  also,  Kane  v.  Northern 
Central  Ry.,  128  U.  S.  95,  96,  9  Sup.  Ct.  16,  32  L.  Ed.  339;  Rich- 
mond &  Danville  Rd.  Co.  v.  Powers.  149  U.  S.  43,  45,  13  Sup.  Ct. 
748,  37  L.  Ed.  642;  Rochford  v.  Pennsylvania  Co.,  174  Fed.  81,  84, 
98  C.  C.  A.  105  (C.  C.  A.  6th  Cir.) ;  Snyder  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  176  Fed.  346,  347,  99  C.  C.  A.  620  (C.  C.  A.  2d  Cir.); 
Pioneer  S.  S.  Co.  v.  McCann,  170  Fed.  878,  96  C.  C.  A.  49  (C.  C.  A. 
6th  Cir.) ;  Big  Brushy  Coal  &  Coke  Co.  v.  Williams,  176  Fed.  529, 
532,  99  C.  C.  A.  102  (C.  C.  A.  6th  Cir.).  If  amendment  of  the  plead- 
ings should  be  deemed  necessary,  and  seasonable  application  upon  suf- 
ficient showing  in  that  behalf.be  made,  we  have  no  doubt  that  leave 
would  be  granted,  unless  the  nature  of  the  amendment  might  be  op- 
posed to  the  statute  limiting  the  time  within  which  actions  of  this 
character  may  be  commenced  (Union  Pacific  Railway  v.  Wyler,  158 
U.  S.  285,  15  Sup.  Ct  877,  39  L.  Ed.  983);  for,  aside  from  the  lib- 
eral provisions  respecting  amendments  under  the  law  of  Ohio,  as 
Judge  Severens  said  in  Heman  v.  American  Bridge  Co.,  167  Fed.  936, 
93  C.  C.  A.  336: 

"Authority  vested  In  tbe  federal  eonrts  to  amend  t  #  •  pleadings 
*  *  *  In  cases  bronght  before  them  la  ample;  probably  not  less  so  than  in 
any  other  system  of  Jurisprudenee." 

Inasmuch  as  there  is  now  to  be  a  new  trial,  the  allowance  of  an 
amendment  reasonably  in  advance  of  the  trial  would  not  be  open  to 
the  objections  which  might  have  made  it  well  within  the  discretion  of 
the  trial  judge  to  disallow  the  same  amendment  when  asked  during 
the  trial  and  after  the  case  had  been  developed. 

The  judgment  must  be  reversed,  and  a  new  trial  awarded,  with 
costs. 


li  B.  WATERMAN  CO.  T.  MODERN  PEN  CO. 

(Circiiit  Court  of  Appeals,  Second  Circuit.    May  14,  1912.    On  Petition  for 
Rehearing,  May  28,  1912.) 

No.  20a 

Tbadb-Mabkb  and  Tbadb-Naiibs  a  71*) — Unfaib  CoifPBTinoir— Uss  ot  Pbbp 
BONAL  Namss — Limitation. 

Complainant,  L.  E.  Waterman  Company,  had  established  and  bnilt  np 
a  business  in  the  sale  of  fountain  pens  under  the  name  ''Waterman's 
Ideal,"  when  Arthur  A.  Waterman  left  its  employ,  and  entered  into  a 
partnership  under  the  name  ''A.  A.  Waterman  &  Co."  for  the  manufacture 
and  sale  of  pens  In  competition  with  complainant, 'and  afterward  trans- 
ferred its  business,  good  will,  and  the  right  to  use  such  nume  to  defend- 
ant It  was  clearly  shown  that  the  use  of  the  partnership  name  on  its 
pens  created  confusion.  Held  that,  to  avoid  such  confusion  and  the  de- 
ception of  purchasers,  it  would  be  enjoined  from  using  the  name  "Water- 
man"  at  ail,  unless  it  substituted  for  its  firm  name  on  its  pens  the  name 
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."Arthur.  A.  Waterman  &  Co.,"  and  followed  It  by  the  words,  "not  con- 
nected with  the  L.  B.  Waterman  Co." . 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trad^^-Names,  Cent 
Dig.  J  82;   Dec.  Dig.  §  71.* 

Unfair  competition  in  trade,  see  notes  to  Scheuer  y.  Mailer,  20  C.  0. 
A.  165;  Lare  v.  Harper  &  Bros.,  30  a  0.  A.  876.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  L.  E.  Waterman  Company  against  the  Modern 
Pen  Company.  Decree  for  complainant,  and  defendant  appeals. 
Modified  and  affirmed. 

For  opinion  below,  see  193  Fed.  242. 

Cross-appeals  in  favor  of  the  complainant  in  a  suit  charging  in- 
fringement of  trade-marks  and  unfair  competition.  This  case  has 
been  before  this  court  before  upon  an  appeal  from  an  order  granting 
a  preliminary  injunction;  the  oninion  of  this  court  being  reported 
in  183  Fed.  118,  105  C.  C.  A.  408. 

Alexander  S.  Bacon,  for  appellant. 
Samuel  S.  Watson,  for  appellee. 

Before  WARD  and  NOYES,  Circuit  Judges,  and  HOLT,  District 
Judge. 

PER  CURIAM.  In  our  opinion  the  testimony  upon  the  final  hear- 
ing was  not  substantially  different  from  that  presented  by  the  affida- 
vits which  were  before  us  in  the  former  record.  The  most  important 
additions  to  that  record  consist  of  the  Italian  decree  and  the  testimony 
concerning  the  Lockwood  transactions,  but  we  agree  with  the  conclu- 
sions of  the  district  judge  that  those  items  do  not  materially  change 
the  situation. 

The  case  before  us,  then,  is  practically  the  case  which  came  up 
before,  and  we  are  not  convinced  that  our  conclusions  reached  at  that 
time  were  erroneous,  or  that  the  final  relief  granted  should  vary  from 
the  preliminary  relief  which  we  then  regarded  as  proper,  except  in 
one  particular. 

The  record  clearly  demonstrates  the  confusion  arising  from  the 
use  by  the  defendant  of  the  name  "A.  A.  Waterman  &  Co."  in  the 
pen  business  in  view  of  its  similarity  to  the  name  of  the  complain- 
ant. The  defendant  has  the  right  to  use  the  name,  but  the  complain- 
ant and  the  public  have  the  right  to  insist  that  provision  be  made  for 
minimizing  the  confusion  arising  from  such  use  so  far  as  practicable. 
We  think  that  the  suffix  required  in  the  decree  appealed  from  tends 
to  characterize  the  defendant's  product  as  inferior  to  that  of  the 
complainant  and  is  unduly  prejudicial  to  it.  The  defendant  should, 
however,  distinguish  its  goods  from  those  of  the  complainant,  and, 
in  our  opinion,  should  do  so  by  employing  after  the  name  "A.  A. 
Waterman  &  Co."  or  A.  A.  Waterman,"  3ie  words  "not  connected 
with  the  L.  E.  Waterman  Co."    This  notice  should  be  sufficient  to 
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put  the  public  upon  inquiry.  We  think  it  all  that  the  facts  of  the 
case  require,  hut  it  is  the  very  least  they  do  require. 

The  decree  appealed  from  will  be  modified  by  striking  out  the 
words  "not  connected  with  the  original  'Waterman'  pens,"  and  in- 
serting in  lieu  thereof  the  words,  "not  connected  with  the  L.  E.  Wa- 
terman Co." 

The  costs  of  this  court  and  the  costs  of  the  lower  court  arising 
after  our  decision  upon  the  former  appeal  will  be  divided  equally 
between  the  parties.  Costs  of  the  lower  court  accruing  before  that 
time  are  awarded  to  the  complainant. 

With  the  modifications  stated  the  decree  of  the  District  Court  is 
affirmed. 

On  Petition  For  Rehearing. 

In  addition  to  the  modifications  of  the  decree  appealed  from  stated 
in  the  opinion,  the  order  for  the  mandate  may  require  the  defend- 
ant to  use  the  name  "Arthur  A.  Waterman  &  Co."  instead  of  "A.  A. 
Waterman  &  Co." 

If,  as  stated  in  its  petition,  complainant  feels  that  the  required  suf- 
fix "will  only  increase  the  existing  wide-spread  confusion  and  sub- 
stitution," the  order  for  the  mandate  will,  at  its  option,  contain  no 
provision  for  a  suffix. 

The  petition  for  a  rehearing  is  denied. 


L.  E.  WATERMAN  CO.  v.  MODERN  PEN  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  7,  1912.) 

No.  208. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

,  Action  by  the  L.  E.  Waterman  Company  against  the  Modem  Pen 
Company.     From  the  decree  complainant  appealed.     On  motion  for 
amendment  of  mandate  (197  Fed.  534).    Motion  granted  in  part- 
Samuel  S.  Watson,  for  appellant. 
Alexander  S.  Bacon,  for  appellee. 

Before  WARD  and  NOYES,  Circuit  Judges,  and  HOLT,  District 
Judge. 

PER  CURIAM.  It  IS  equitable  that  the  penholders  which  the  de- 
fendant has  in  good  faith  marked  in  accordance  with  Judge  Hand's 
decree  with  the  suffix  "not  connected  with  the  original  Waterman 
pen,"  or  in  accordance  with  the  opinion  of  this  court  before  the 
use  of  the  name  "Arthur"  was  required,  should  be  permitted  to  be 
sold  and  the  order  for  the  mandate  may  so  provide. 

The  application  for  further  changes  in  the  order  is  denied. 
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PBDERSBN  V.  DELAWARE,  L.  ft  W.  R.  CO. 

(Glicult  Conrt  of  Appeals,  Third  Circuit    May  18,  1912.) 

No.  1,479. 

1«  CoMMEBOE  (8  27*) — ^Bmployeb's  Liabilitt  Act — Constrttction  and  Scope. 
The  federal  Employer's  Uablllty  Act  Ai^rll  22,  1908,  c.  149,  i  1,  85 
Stat  65  (U.  S.  Oomp.  St  Supp.  1911,  p.  1322),  applies  only  to  Injuries 
suffered  by  employ^  while  the  carrier  Is  engaged  In  an  act  of  Interstate 
transportation  and  to  such  employes  only  as  at  the  time  of  Injury  have 
a  real  and  substantial  connection  with  such  act  of  interstate  transporta- 
tion. 

[Ed.  Note.— For  other  cases,  see  Commerce,  Cent  Dig.  I  25 ;  Dea  Dig. 
«  27.*] 

2.  CoiocsBOE  (§  27*) — Ehploteb's  IiiABiLTrr  Act — Intebstatb  ComfEBCB. 

Where  an  Iron  worker,  employed  on  a  railroad  bridge  on  which  an 
additional  track  was  being  placed  for  use  by  the  railroad  company  in 
both  interstate  and  intrastate  business,  was  struck  and  injured  by  a 
local  Intrastate  train  on  the  old  track  where  he  had  gone  while  after 
some  rivets,  the  company  was  not  engaged  in  Interstate  commerce,  nor 
was  the  employ^  employed  in  such  commerce  at  the  time  of  the  Injury 
within  the  meaning  of  Employer's  Liability  Act  of  April  22,  1908,  c.  148, 
.  (  1,  35  SUt  65  (U.  S.  Oomp.  St  Supp.  1911,  p.  1322),  and  an  action  to 
recover  for  the  injury  cannot  be  maintained  thereunder. 

[Ed.  Note. — ^For  other  cases,  see  Commerce,  Cent  Dig.  fi  25 ;  Dec.  Dig. 
I  27.»] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Action  at  law  by  Martin  Pedersen  against  the  Delaware,  Lack- 
awanna &  Western  Railroad  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Bamberger,   Levi   &   Mandel,   of   Philadelphia,   Pa.,   for   plaintiff 
in  error. 
James  F.  Campbell,  of  Philadelphia,  Pa.,  for  defendant  in  error. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  YOUNG. 
District  Judge. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  Martin  Peder- 
sen, a  citizen  of  New  Jersey,  brought  suit  against  the  Delaware,  Lack- 
awanna &  Western  Railroad  Company,  a  corporation  of  Pennsylvania, 
to  recover  damages  for  personal  injuries  sustained  by  him  while  its 
employe  through  its  alleged  negligence.  His  statement  of  claim  al- 
leged defendant  was  "a  common  carrier  of  passengers  and  goods  and 
was  engaged  in  commerce  between  several  of  the  states  of  the  United 
States  of  America,  including  commerce  between  the  states  of  New 
York,  New  Jersey,  Pennsylvania,  and  other  states,"  and  that  he  him- 
self "was  in  the  employ  of  the  defendant  as  an  iron  worker,  and  was 
working  in  and  upon  the  erection  and  repair  of  certain  railroad  bridges 
for  the  said  defendant  on  the  31st  day  of  July,  1909,  at  or  near  the 
city  of  Hoboken,  in  the  state  of  New  Jersey,  and  was  on  said  date 
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and  at  said  place  employed  bv  the  defendant  in  such"  commerce  be- 
tween the  states  as  aforesaid. ' 

At  the  trial  the  court  refused  defendant's  motion  for  binding  in- 
structions, and  there  was  a  verdict  for  plaintiff.  Subsequently  the 
court,  on  motion  of  defendant  and  in  pursuance  of  the  Pennsylvania 
statute  followed  by  the  federal  courts  in  that  state,  entered  judgment 
non  obstante  veredicto  in  its  favor.  Thereupon  the  plaintiff  sued  out 
this  writ.  The  case  turns  upon  the  construction  of  section  1,  Act 
Cong.  April  22,  1908,  which  provides: 

"That  every  common  carrier  by  railroad  while  engaging  in  commerce  be- 
tween any  of  the  several  states  or  territories,  or  between  any  of  the  states 
and  territories,  or  between  the  District  of  Columbia  and  any  of  the  states  or 
teriUtories,  or  between  the  District  of  Columbia  or  any  of  the  states  or  ter- 
ritories and  any  foreign  nation  or  nations,  shall  be  liable  in  damages  to 
any  person  sulfering  injury  while  he  is  employed  by  such  carrier  In  such  com- 
merce, or,  in  case  of  the  death  of  such  employ^,  to  his  or  her  personal  repre- 
sentative, for  the  benefit  of  the  surviving  widow  or  husband  and  children  of 
such  employ^;  and  if  none,  then  of  such  employe's  parents,  and  if  none, 
then  of  the  next  of  kin  dependent  upon  such  employ§,  for  such  injary  or 
death,  resulting  in  whole  or  in  part  from  the  negligence  of  any  of  the  ofli- 
cers,  agents,  or  employfe  of  such  carrier,  or  by  reason  of  any  defect  or  in- 
sufficiency,* due  to  its  negligence,  in  its  cars,  engines,  appliances,  machinery, 
track,  roadbed*  works,  boats,  wharves  or  other  equipment" 

The  pertinent  facts  of  this  case  may,  as  said  in  the  brief  of  the 
plaintiff — 

''be  stated  in  the  language  used  in  the  opinion  in  the  court  below  as  follows: 
'The  defendant  is  a  common  carrier  of  freight  and  passengers  by  rail,  and 
does  an  interstate  and  intrastate  business.  At  the  time  of  the  plaintlfTs 
injury,  it  was  engaged  in  building  an  additional  track  near  Hoboken,  N.  J. 
Part  of  this  track  was  to  be  laid  upon  a  bridge,  and  the  plaintifiC  was  hurt 
upon  the  uncompleted  structure  while  carrying  material  from  one  part  of 
the  work  to  another.  The  verdict  establishes  the  fact  that  the  negligence 
of  a  locomotive  engineer  was  one  cause  of  the  injury,  and  that  the  plain- 
tiff, if  negligent  at  all,  was  nevertheless  entitled  to  receive  a  consider- 
able sum.  The  new  track  when  finished  was  intended  for  use  both  in  local 
business  and  in  commerce  between  the  states,  but  the  train  by  which  the 
injury  was  inflicted  was  a  purely  local  train  running  between  two  points  in 
the  state  of  New  Jersey.  The  suit  is  brought  under  the  Employer's  Lia- 
bility Act  of  1908,  and  the  question  now  to  be  decided  is  whether  that  statute 
affords  any  relief  for  an  injury  under  the  foregoing  facts.' " 

[1]  In  view  of  the  construction  given  this  act  in  Mondou  v.  N.  Y., 
N.  H.  &  Hartford  Railroad  Co.,  decided  January  15,  1912,  223  U.  S. 
1,  32  Sup.  Ct.  169,  56  L.  Ed.  327,  that  "the  act  embraces  instances 
where  the  causal  negligence  is  that  of  the  employe  engaged  in  intra- 
state commerce,  for  such  negligence,  when  operating  injuriously  upon 
an  employe  engaged  in  interstate  commerce,  has  the  same  effect  upon 
that  commerce  as  if  the  negligent  employe  were  also  engaged  there^ 
in,"  the  fact  that  the  injury  was  inflicted  by  an  intrastate  train  is  not 
material,  and  the  case  narrows  to  two  questions  which  may  be  framed 
in  the  words  of  the  statute:  First.  Do  the  foregoing  facts  show 
Pedersen  was  injured  by  the  railroad  "while  (it  was)  engaging  in 
commerce  between  any  of  the  several  states"?  Second.  Was  such 
injury  sustained  by  him  "while  he  is  (was)  employed  by  such  car- 
rier in  such  commerce".2 
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Addressing  ourselves  thereto,  we  note  that  the  object  of  this  act 
was  to  broaden  the  right  to  relief  for  damages  suffered  by  railroad 
employes  in  interstate  transportation,  for  the  power  of  Congress  to 
create  such  liability  to  such  employes  rests  on  the  fact  and  acts  of 
interstate  transportation  work  which  are  being  done  both  by  the  com- 
pany and  by  the  injured  employe  at  the  time  of  the  injury.  Mondou 
V.  New  York,  etc.,  Co.,  supra,  where  it  is  said : 

"The  present  act,  unlike  the  one  coDdemned  in  Employers'  Liability  Gases, 
207  U.  S.  463,  28  Sup.  Ct  141,  62  U  Ed.  297,  deals  only  with  the  liability  of 
a  carrier  engaged  in  interstate  commerce  for  injuries  sufitaiued  by  its  em- 
ployte  while  engaged  in  such  commerce." 

In  that  case  it  is  further  said: 

"Interstate  commerce,  if  not  always,  at  any  rate  when  the  commerce  Is 
transportation,  is  an  act  Congress,  of  course,  can  do  anything  which,  in  the 
exercise  by  itself  of  a  fair  discretion,  may  be  deemed  appropriate  to  save 
the  act  of  interstate  commerce  from  prevention  or  interruption,  or  to  make 
that  act  more  secure,  more  reliable  or  more  efficient  The  act  of  interstate 
commerce  is  done  by  the  labor  of  men  and  with  the  help  of  things;  and 
these  men  and  things  are  the  agents  and  instruments  of  the  commerce.  If 
the  agents  or  instruments  are  destroyed  while  they  are  doing  the  act,  com- 
merce is  stopped.  If  the  agents  or  instruments  are  interrupted,  commerce  is 
Interrupted.  If  the  agents  or  instruments  are  not  of  the  right  kind  or  qual- 
ity, commerce  in  consequence  becomes  slow  or  costly  or  unsafe  or  otherwise 
inefficient;  and,  if  the  conditions  under  which  the  agents  or  instruments  do 
the  work  of  commerce  are  wrong  or  disadvantageous,  those  bad  conditions 
may  and  often  will  prevent  or  interrupt  the  act  of  commerce,  or  make  it 
less  expeditious,  less  reliable,  less  economical  and  less  secure.  Therefore 
Congress  may  legislate  about  the  agents  and  instruments  of  interstate  com- 
merce, and  about  the  conditions  under  which  those  agents  and  instruments 
perform  the  work  of  interstate*  commerce,  whenever  such  legislation  bears, 
or  in  the  exercise  of  a  fair  legislative  discretion  can  be  deemed  to  bear,  upon 
the  reliability  or  promptness  or  economy  or  security  or  utility  of  the  inter- 
state commerce  act  In  view  of  these  settled  propositions,  it  does  not  admit 
of  doubt  that  the  answer  to  the  first  of  the  questions  before  stated  must  be 
that  Congress,  in  the  exercise  of  its  potoer  over  interstate  commerce,  may 
regulate  the  relations  of  common  carriers  by  railroad  and  their  employes, 
iohile  J>oth  are  engaged  in  such  commerce,  subject  always  to  the  limitations 
prescribed  in  the  Constitution,  and  to  the  qualification  that  the  particulars 
in  which  those  relations  are  regulated  must  tiave  a  real  or  substantial  con- 
nection with  the  interstate  commerce  in  which  the  carriers  and  their  em- 
ployes are  engaged.*' 

It  would  seem,  therefore,  that  just  as  the  Safety  Appliance  Acts 
had,  amongst  other  objects,  the  lessening  of  the  dangers  to  employes 
during  interstate  transportation,  so,  in  pari  materia,  this  act  was 
meant  to  broaden  the  relief  for  damages  sustained  by  employes  in 
Buch  work,  for  sections  3  and  4  embody  safety  appliance  acts  as  parts 
of  its  provisions.  Moreover,  when  this  law  was  passed,  it  was  recog- 
nized that  both  the  interstate  carrier  and  its  employes  could  each 
from  time  to  time  be  engaged  in  such  distinctive  intrastate  acts  as 
precluded  Congress  from  legislating  thereon.  Employers'  Liability 
Cases,  207  U.  S.  463,  28  Sup.  Ct.  141,  52  L.  Ed.  297.  Indeed,  the 
title  of  the  act — ^"An  act  relating  to  the  liability  of  common  carriers 
by  railroad  to  their  employes  in  certain  cases" — evidences  a  purpose 
to  condition  the  imposed  liability  on  the  existence  of  certain  statutory 
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requirements.  Now  from  the  emphasis  laid  by  the  Supreme  Court, 
as  quoted  above,  on  the  act  of  transportation  -as  the  basis  of  fact  on 
which  legislation,  imposing  liability  on  interstate  carriers  in  favor  of 
their  employes  engaging  in  such  service,  constitutionally  rests,  we 
are  led  to  conclude  that  the  injuries  sustained  by  such  employes  were 
those  suffered!  while  they  were  engaged  in  aiding  in  interstate  trans- 
portation service.  And  such  is  the  provision  of  the  act,  for  be  it 
observed  such  liability  is  not  imposed  for  every  negligent  act  of  the 
railroad,  but  only  "while  engaged  in  commerce  between  any  of  the 
several  states,"  and  not  for  every  injury  done  to  every  employe,  but 
only  to  one  "suffering  injury  while  he  is  employed  by  such  carrier 
in  such  commerce."  In  the  application  of  this  statute  the  experience! 
trial  judge  in  this  case  said: 

"DifSicult  questions  will  arise  in  the  effort  to  determine  whether  the  work 
being  done  by  the  employ^  can  properly  be  regarded  as  interstate  commeice, 
and  also  in  the  effort  to  determine  whether  the  carrier  is  also  engaged  in 
such  commerce." 

And  we  already  see  the  conflicting  conclusions  reached.  Taylor  v. 
Southern  Ry.  Co.  (C.  C.)  178  Fed.  380;  Zikos  v.  Oregon  R.  &  Navi- 
gation (C.  C.)  179  Fed.  893;  Colasurdo  v.  Central  R.  R.  of  New 
Jersey  (C.  C.)  180  Fed.  832;  Behrens  v.  111.  Central  R.  Co.  (D.  C.) 
192  Fed.  581.  But  we  suggest  these  difficulties  can  be  met  by  holding 
that  interstate  transportation  by  the  carrier  is  the  act  which  consti- 
tutes the  engaging  of  the  statute,  and  that  the  person  in  whose  favor 
the  liability  is  created,  or,  in  the  words  of  the  statute,  the  one  who 
"is  employed  by  such  carrier  in  such  commerce,"  is  confined  to  such 
employes  as  at  the  time  of  the  injury"  "have  a  real  and  substantial 
connection  with  the  interstate  commerce  in  which  the  carriers  and 
their  employes  are  engaged";  for,  it  will  be  noted,  such  construc- 
tion does  not,  by  reason  of  the  general  character  of  their  customary 
work,  draw  an  arbitrary  line  and  confer  the  benefit  of  the  act  on 
certain  employes,  such  as  engineers,  firemen,  conductors,  and  brake- 
men,  and  exclude  others,  such  as  bridgebuilders,  station  employes, 
or  track  laborers.  On  the  contrary,  it  makes  the  relation  of  the  em- 
ploye's particular  work  to  interstate  transportation  at  the  time  the 
injury  is  sustained  the  test.  This  may  often  be  a  difficult  subject, 
owing  to  the  complicated  character  of  a  railroad's  business,  and  il- 
lustrations may  be  misleading,  but  we  think  reflection  will  make  it 
clear  that  the  same  kind  of  act  may  at  one  time  be  a  part  of  inter- 
state transportation,  and  at  another  time  may  have  nothing  to  do 
with  it.  If,  for  example,  the  nature  of  an  employe's  occupation  is 
such  that  he  is  sometimes  helping  to  move  interstate  trains,  and 
again  is  helping  to  move  trains  that  are  purely  local,  all  that  can  be 
said  as  a  general  proposition  is  that  the  act  of  Congress  protects  him 
in  one  case,  and  does  not  protect  him  in  the  other.  The  power  of 
Congress  is  adequate  in  one  case,  and  does  not  exist  in  the  other.  It 
is  inevitable  that  each  situation  must  be  considered  by  itself,  and 
must  be  tested  by  the  requirements  prescribed  by  Congress:  Was 
the  company  engaged  in  interstate  commerce,  and  was  the  employe 
employed  in  such  commerce?    If  both  these  questions  are  answered  in 
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the  affirmative,  the  act  applies ;  otherwise  it  does  not.  Adopting  this 
view,  holding  the  act  of  interstate  transportation  is  an  engaging  that 
creates  the  statutory  liability  and  making  any  employ^  who  at  the 
time  of  the  injury  jfias  a  real  and  substantial  part  in  effecting  such 
transportation,  one  who  "is  employed  by  such  carrier  is  such  work," 
we  have  a  rational  and  practical  basis  on  which  the  statute  may  be 
enforced. 

[2]  Tested  by  this  standard,  the  case  below  was  rightly  decided. 
The  plaintiff  was  an  iron  worker  on  a  bridge  on  which  an  additional 
track  was  being  placed.  In  getting  rivets  for  the  bridge  he  went 
upon  the  main  east-bound  track  of  the  road,  where  he  was  struck  and 
injured  by  a  local  and  intrastate  train  coming  in  the  other  direction. 
Under  such  facts,  it  is  clear  that  neither  by  operating  such  local  train 
or  by  building  an  additional  track  or  bridge,  or  by  sending  the  man 
for  the  rivets,  was  the  carrier  "engaged  in  commerce  between  any 
of  the  several  states,"  nor  was  the  plaintiff  by  helping  to  build  such 
bridge,  or  by  going  upon  a  track  which  the  company  was  not  at  the 
time  using  in  interstate  commerce  "employed  by  such  carrier  in  such 
commerce." 

The  judgment  below  must  therefore  be  affirmed. 


A.  D.  H0WB3  MACH.  CO.  v.  COFFIELD  MOTOR  WASHER  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  9,  1912.) 

No.  1,067. 

1.  Patents  ((  141*) — Rkissue—Bboadeninq  of  Cuiiifs. 

WhUe  a  reissue  may  not  ^alm  an  Invention  not  clearly  shown  In  the 
original  patent,  a  reissue  is  not  necessarily  void  because  its  claims  are 
broader  than  those  of  the  original 

[E>L  Nota— For  other  cases,  see  Patents,  Cent  Dig.  ||  20&-213;  Dec. 
Dig.  I  141*1 

2.  Patents  {§  138*) — Vai^idity  or  Reissue— Laches. 

A  delay  of  7%  months  before  applying  for  a  reissue  is  not  of  itself 
fatal'  to  the  reissue  if  rights  of  others  have  not  intervened. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §{  201-203;  Dec. 
Dig.  (  13a«] 

8.  Patents  (J  328*) — Vauditt  and  Infbinosicent— Water  Hotob. 

The  Coffleld  rels&ue  patent,  No.  12,719  (original  No.  807,779),  for  a  wa- 
ter motor,  is  within  the  scope  of  the  original  jMitent,  was  not  anticipated, 
and  discloses  novelty  and  invention,  being  a  pioneer  In  a  limited  field, 
and  In  such  field  entitled  to  a  liberal  construction;  also,  held  infringed. 

C  Patents  (J  178*) — Constbuohon — Pioneeb  Patents.^ 

A  patent » may  be  a  pioneer  in  a  wide  field  or  in  "a  narrow  one. 
[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  (  248;   Dec.  Dig. 
(  173.»J 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia,  at  Wheeling. 

Suit  in  equity  by  the  Coffield  Motor  Washer  Company  against  the 
A.  D.  Howe  Machine  Company.  Decree  for  complainant  (190  Fed. 
42),  and  defendant  appeals.    Affirmed. 

•Tot  oth«r  cmw  ■••  Mint  topic  A  8  kvmxbb  In  D«c.  *  Am.  Digs.  1907  to  dat%  4  R^'r  ladaxM 


Digitized  by 


Google 


1S42  197  FBDBRAL  BBPOBTBB 

H.  E.  Duhlap  and  W.  R.  Wood  (John  J.  Coniff,  on  the  brief),  for 

^appellant. 

Rijhard  J.  McCarty,  for  appellee. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  ROSE,  Dis- 
trict Judge. 

ROSE,  District  Judge.  The  appellee  was  the  complainant  below. 
It  charged  the  appellant  with  infringing  reissue  letters  patent  12,719 
granted  November  12,  1907,  to  Peter  T.  Coffield,  assignor  of  P.  T.  Cof- 
field  &'  Son.  The  original  patent  was  No.  806,779.  It  was  dated  No- 
vember 12,  1905.  It  was  issued  to  Peter  T.  Coffield  It  is  not  material 
to  distinguish  among  the  inventor,  the  complainant-appellee,  and  the 
various  persons,  firms,  or  corporations  through  which  title  passed 
from  the  former  to  the  latter.  The  controverted  issues  are  the  same 
as  they  would  have  been  had  the  original  inventor  never  assigned  the 
patent  and  had  he  brought  this  suit  in  his  own  name.  For  brevity, 
therefore,  the  one  word  complainant  will  be  used  to  describe  either  the 
actual  complainant  or  any  person,  natural  or  artificial,  under  or 
through  which  it  claims  title. 

The  appellant  here  was  the  respondent  below.  It  will  be  referred 
to  by  the  latter  title. 

For  a  full  understanding  of  the  present  controversy,  it  will  be  nec- 
essary to  refer  to  various  things  which  happened  before  the  incorpo- 
ration of  the  respondent  and  when  the  business  now  carried  on  was 
conduqtedl  by  Ralph  W.  Howe,  either  alone  or. in  association  with  a 
certain  E.  J.  Omold,  under  the  name  of  the  A.  D.  Howe  Machinery 
&  Supply  Company.  It  does  not  appear  to  be  material  for  the  pur- 
poses of  this  discussion  to  distinguish  between  the  A.  D.  Howe  Ma* 
chinery  &  Supply  Company  and  the  A.  D.  Howe  Machine  Compa- 
ny.   The  term  "respondent"  as  here  used  may  mean  either  of  them. 

Among  other  things,  respondent  says  that  the  claims  of  the  patent 
in  suit  are  void  for  want  of  patentable  novelty.  It  is  professedly  for 
an  improvement  in  water  motors  for  driving  light  machinery ;  such, 
for  example,  as  washing  machines  or  other  machines  having  a  re- 
verse motion.  In  practice  it  does  not  appear  to  have  been  used  for 
any  other  purpose  than  to  operate  washing  machines.  In  that  connec- 
tion it  has  gone  into  extensive  use.  Many  thouSands  of  motors  have 
been  sold  and  are  at  work.  The  demand  for  them  appears  to  have 
manifested  itself  almost  as  soon  as  they  were  offered  for  sale.  Wheth- 
er they  are  novel  in  the  sense  of  the  patent  law  or  not,  they  were  new 
to  the  markets  of  the  country.  It  is  true  that  they  were  well  and  suc- 
cessfully advertised.  Their  large  sale  does  not  appear,  however,  to 
be  due  solely  to  the  energy  and  ability  with  which  they  were  brought 
to  the  notice  of  the  public.  They  could  be  used  in  a 'way  in  which 
nothing  else  to  be  found  in  the  shops  could  be.  For  that  use  many 
had  need. 

The  motor  is  simple  in  construction  and  in  operation.  Any  one, 
however  stupid  or  careless,  can  use  it.  In  practice  it  is  so  fastened 
to  the  cover  of  the  washing  machine  that  when  it  is  put  in  operation 
tt  drives  that  machine.    All  the  laundress  has  to  do  is  to  put  suds 
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into  a  tub,  place  the  clothes  to  be  cleansed  therdn,  close  the  cover, 
put  the  end  of  one  of  the  pieces  of  hose  attached  to  the  motor  on  the 
water  faucet,  and  the  end  of  the  other  piece  of  hose  in  the  sink  or 
drain.  She  then  turns  on  the  spigot.  The  motor  does  the  rest.  It 
has  few  parts.  They  are  durably  constructed.  It  does  not  easily  get 
out  of  order.    It  can  be  used  under  widely  varying  water  pressures. 

The  presumption  of  the  novelty  of  the  device  raised  by  the  grant 
of  the  patent  is  in  this  case  supported  by  the  tests  of  the  markets  and 
of  daily  use.  Is  something  claimed!  in  this  patent  which  is  not  found 
in  any  of  its  predecessors  ?  Is  that  something  the  thing  which  makes 
this  device  a  success  in  practice  when  those  which  went  before  it  were 
not?  Is  the  use  to  which  it  has  been  put  one  for  which  there  was  a 
widespread  demand  long  preceding  the  date  of  the  patent  in  suit? 
Is  the  device  one  which  can  be  cheaply  made  and  largely  sold  ?  If  all 
these  questions  can  be  answered  in  tne  affirmative,  the  presumption  be- 
comes strong  that  inventive  genius  was  shown  in  discovering  the  one 
thing  needful.  It  may  not  even  then  be  conclusive.  The  adaptation 
which  turned  failure  into  success  may,  after  all,  have  called  for  noth- 
ing other  than  the  handiness  of  the  skilled  mechanic.  Still  the  world 
has  long  had  thousands  of  skilled  mechanics,  if  not  hundreds  of  thou- 
sands of  them.  Wsash  day  could  not  have  become  "blue  Monday" 
without  many  of  them  appreciating  how  greatly  it  would  profit  to 
lighten  laundry  labor.  If  the  way  to  do  it  were  so  plain  that  no  spark 
of  genius  was  needed  to  find  it,  why  was  it  not  found  long  ago? 

What  was  it  which,  unknown  before,  complainant  claims  to  have 
discovered?  In  the  patent  the  inventor  tells  us  what  he  wanted  to  do. 
He  sought  a  water  motor  for  driving  light  machinery  having  a  re- 
verse motion.  This  motor  was  to  be  positive  and  reliable  in  its  opera- 
tion. It  was  to  be  provided  with  means  to  prevent  its  stopping  at  any 
part  of  its  stroke  while  under  power.  It  was  to  work  without  atten- 
tion. To  attain  these  ends  he  took  some  things  which  were  old  andl 
combined  them  with  something  which  he  says  was  new.  Complainant 
says  that  he  was  right  in  so  claiming,  and  it  was  this  new  thing  which 
makes  the  device  practically  useful  when  all  that  had  gone  before  was 
useless  for  actual  daily  work. 

One  of  the  old  things  which  complainant's  device  contains  is  a  hol- 
low piston.  It  is  the  movement  of  this  piston  to  and  fro  which  trans- 
mits the  power  of  the  water  pressure  to  the  machinery,  to  be  operated. 
In  order  that  the  piston  shall  be  made  to  move  first  in  one  direction 
and  then  in  the  other,  it  is  divided  into  two  noncommunicating  cham- 
bers through  which  the  water  moves.  Each  of  these  chambers  is  sup- 
plied with  an  inlet  and  an  exhaust  valve.  These  valves  are  arranged 
to  seat  on  either  'side  6i  the  chamber  in  which  they  are.  Their  seat- 
ing and  unseating  is  accomplished  through  the  medium  of  valve  stems 
which  project  through  and  beyond  the  chambers.  When  the  piston 
has  moved  in  one  direction  as  far  as  the  maker  of  the  machine  thought 
it  necessary  or  desirable  that  it  should,  the  further  progress  of  the 
stems  is  arrested  in  some  manner  which  will  unseat  the  valves  and 
throw  the  valve  stems  back  so  that  the  valves  will  seat  on  the  other 
side  of  their  respective  chambers.  The  piston  will,  under  the  pres- 
sure of  the  water,  reverse  its  direction. 
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This  was  all  old  when  G>ffield  claims  to  have  made  his  invention.  It 
is  fully  described  in  the  patent  upon  which  the  respondent  chiefly  re- 
lies as  showing  anticipation,  viz:,  United  States  patent  to  Bergstrom, 
original  Nd.  173,579,  February  15,  1876,  reissue  8,120,  March  12,  1878. 
Indeed,  there  was  nothing  new  about  it  even  in  Bergstrom's  day,  as 
the  latter  expressly  admitted.  What  Bergstrom  sought  was  a  way  of 
insuring  that  the  valve  should  be  regularly  and  certainly  unseated  arid 
then  promptly  and  certainly  reseated.  Before  his  time  the  valves  were 
unseated  by  the  contact  of  the  valve  stems,  for  which  purpose  the  hol- 
low piston  rods  were  then  used  with  the  cylinder  heads.  He  asserted 
that  the  principal  objection  to  the  successful  operation  of  that  class  of 
meters  arose  from  the  fact  that  under  a  light  pressure  or  very  small 
flow  of  water  the  movement  of  the  piston  shifted  the  valves  so  slowly 
that  when  they  were  partly  opened  the  water  would  flow  into  the  cyl- 
inder upon  both  sides  of  the  piston  simultaneously,  thus  balancing  the 
pressure  and  stopping  the  piston  before  the  valves  were  seated.  Berg- 
strom sought  to  avoid  the  difficulty  by  combining  suitable  springs  or 
elastic  cushions  with  the  piston  valves  for  the  purpose  of  adjusting  or 
seating  them  at  each  end  of  the  stroke  with  a  certainty  of  action.  In 
his  device  all  the  work  of  seating  and  unseating  the  valves  was  done 
by  the  springs.  He  was  trying  to  make  a  water  meter.  Whether  his 
device  would  have  been  capable  of  successful  use  as  such  is  not  estab- 
lished. It  does  not  appear  ever  to  have  gone  practically  into  use  for 
that  or  any  other  purpose.  So  far  as  this  case  is  concerned,  it  may  be 
assumed  that  the  uses  to  which  water  meters  and  water  motors  are  put 
are  similar. 

If  what  Coffield  claims  to  have  invented  is  to  be  found  in  Berg- 
strom's device  or  is  described  in  Bergstrom's  patent,  this  suit  cannot  be 
maintained.  What  does  complainant  claim  that  Coffield  invented  ?  It 
says  that  Bergstrom's  machine  would  have  been  of  no  real  value  for 
work-a-day  use.  All  the  strain  being  thrown  upon  the  springs,  they 
would  speedily  lose  their  resiliency,  if  they  did  not  break.  If  they 
were  to  be  depended  upon  to  do  all  the  work,  they  would  have  to  be 
adjusted,  to  some  extent  at  least,  to  the  widely  varying  pressures  un- 
der which  water  reaches  different  kitchens  and  laundries.  The  com- 
plainant says  that  Coffield  found  out  how  he  could  get  all  the  advan- 
tages sought  by  Bergstrom  from  the  use  of  springs,  and  at  the  same 
time  relieve  the  springs  from  the  possibility  of  undue  pressure  and 
adapt  the  standard  form  of  machine  to  use  with  almost  any  pressure 
likely  to  be  found  in  any  place  in  which  there  was  a  supply  of  running 
water.  Such  machines  could  be  made  one  precjsely  like  all  the  others. 
They  could,  as  a  consequence,  be  manufactured  in  large  quantities 
very  cheaply.  They  could  be  sold  by  any  shopkeeper.  No  adjustment 
to  the  conditions  of  water  pressure  found  in  the  purchaser's  home 
would  be  required.  These  ends  the  complainant  says  were  attained,  by 
the  ingenious  adjustment  by  Coffield  of  his  springs  and  valye  stems  so 
that  the  heavy  work  of  unseating  the  valves  is  done  by  the  valve  stems 
which,  accordingly,  bear  most  of  the  shock,  while  the  springs  finally 
complete  the  work  of  reseating  the  valves,  a  duty  which  Bergstrom 
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discovered  the  valve  stems  could  not  be  safely  depended  upon  always 
to  do.  ' 

We  are  not  prepared  to  say  that  the  discovery  that  this  could  be 
done  and  the  devising  a  way  of  doing  it  did  not  constitute  invention. 

We  do  not  find  it  necessary  to  consider  any  of  the  other  patents 
cited  by  respondents  as  anticipating  that  of  complainant.  Confessedly 
none  of  them  are  as  pertinent  as  that  of  Bergstrom's.  If  Coffield's  in- 
vention be  defined  and  limited  as  we  have  defined  and  limited  it,  none 
of  them  foreshadow  it. 

Respondent  says  that  whether  Coffield  invented  anything  or  not  is 
beside  the  marie.  In  any  event,  the  reissue  patent  in  suit  is  void.  Ac- 
cording to  this  contention,  it  is  invalid  because  a  second  and  broader 
claim  was  by  the  reissue  added  to  the  single  claim  of  the  original.  In 
the  original  patent  the  claim  read  as  follows : 

"In  a  water  motor,  a  cylinder  having  inclosing  heads,  a  piston  divided  into 
two  noncommnnicating  chambers,  hollow  piston  rods  commnnicating  with' 
said  chambers,  balanced  exhaust  valves  lying  on  the  ontside  of  one  of  said 
chambers  and  seating  against  the  outer  side  of  the  piston,  said  exhaust  valves 
being  connected  to  a  common  stem  and  having  extensions  beyond  the  valves, 
balanced  inlet  valves  located  within  the  other  chamber,  said  inlet  valves  hav- 
ing stems  projected  on  each  side  beyond  the  piston,  coil  springs  carried  upon 
the  stems  of  said  exhaust  and  inlet  valves  and  ftdapted  to  impart  the  fipal 
movement  to  the  valves  after  said  valves  have  been  given  their  initial  move- 
ment by  the  contact  of  their  stems  with  the  cylinder  heads,  substantially  as 
set  forth." 

This  claim  appears  as  the  second  in  the  reissue.  In  the  latter  the 
first  reads  as  follows: 

"In  a  water  motor,  a  cylinder,  a  piston  divided  into  two  noncommnnicat- 
ing chambers,  hoUow  rods  communicating  with  said  chambers,  double-puppet 
inlel  valves  and  double-puppet  exhaust  valves  mounted  in  said  piston,  in 
combination  with  springs  adapted  to  impart  to  said  valves  their  final  move- 
ments after  being  unseated,  thereby  reversing  the  travel  of  the  piston." 

[1]  A  reissue  patent  is  not  necessarily  void  because  its  claims  are 
broader  than  those  of  the  original.  Crown  Cork  &  Seal  Co.  v.  Alumi- 
num Stopper  Co.,  108  Fed.  857,  48  C.  C.  A.  72. 

[2]  The  same  case  holds  that  a  delay  of  6  months  and  28  days  be- 
tween the  grant  of  the  original  and  the  application  for  the  reissue  was 
not  of  itself  fatal  to  the  latter. 

The  interval  in  this  case  is  only  18  days  longer.  We  do  not  think 
that  the  difference  is  great  enough  to  be  in  itself,  and  apart  from  other 
circumstances,  important.  It  is  true  that  the  reissue  may  not  validly 
claim  an  invention  not  clearly  shown  in  the  original  patent.  Parker  & 
Whipple  Co.  V.  Yale  Clock  Co.,  123  U.  S.  87,  8  Sup.  Ct.  38,  31  L.  Ed. 
100;  Marvel  Buckle  Co.  v.  Alma  Mfg.  Co.  (C.  C.)  180  Fed.  1002,  af- 
firmed by  this  court  without  opinion  196  Fed.  1006,  115  C.  C.  A.  — 
(May  11,  1912). 

Nothing  of  this  kind  has  been  here  attempted.  The  added  claim  of 
the  reissued  patent  would  have  been  in  place  in  the  original.  The  der 
scription  of  the  invention  there  given  was  quite  broad  enough  to  have 
supported  it.  Unless  intervening  rights  which  we  are  bound  to  con^ 
sider  arise  between  the  grant  of  the  original  patent  and  the  applicatipn 
197  F,— 86 
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for  reissue,  there  is  no  reason  why  the  latter  should  not  be  held  good. 
Respondent  contends  that  tfiere  are  such  rights,  and  that  because  of 
them  the  patent  in  suit  must  fall. 

[3]  What  are  the  facts?  On  JuJy  21,  1905,  E.  J.  Ornold  wrote  to 
complainant  that  he  had  chanced  to  see  one  of  the  latter's  Circulars  de- 
scribing its  power  washer.  He  said  that  he  had  had  quite  an  experi- 
ence with  different  washers,  and  that  the  complainant  had  a  winner. 
He  asked  if  complainant  had  any  representative  in  the  Wheeling,  W. 
Va.,  territory.  If  it  had  not,  he  would  like  to  have  its  best  terms,  etc. 
On  September  18,  1905,  an  agreement  was  entered  into  between  the 
complainant  and  Ornold  by  which  the  latter  was  given  the  exclusive 
right  for  five  years  to  sell  the  complainant's  machine  in  Ohio  county, 
W.  Va.  It  was  agreed  that  Ornold  should  work  that  territory  to  the 
best  of  his  ability  and  means  and  should  forfeit  all  rights  under  the 
agreement  if  he  or  his  assigns  should  attempt  to  sell  any  competing 
machines.  In  the  same  month  of  September,  1905,  Ralph  W.  Howe, 
who,  as  before  stated,  was  then  trading  as  the  A.  D.  Howe  Machinery 
&  Supply  Company,  saw  for  the  first  time  one  of  complainant's  ma- 
chines. It  was  on  exhibition  at  the  West  Virginia  State  Fair  at 
Wheeling.  Howe  had  then  known  Ornold  for  about-  four  years.  In 
October,  1905,  the  very  month  after  Ornold  made  his  written  agree- 
ment with  complainant  and  after  Howe  had  first  seen  the  Coffield  mo- 
tor, they  began  manufacturing  a  motor  for  the  same  purposes  as  those 
for  which  complainant's  were  made  and  sold. 

When  these  facts,  or  some  of  them,  came  to  complainant's  knowl- 
edge, it  put  an  end  to  Omold's  agency  for  it.  In  March,  1906,  it 
brought  an  infringement  suit  against  respondent  in  the  court  below. 
Some  informal  negotiations  between  the  parties  were  then  had.  The 
respondent  said  that  it  had  stopped,  or  would  stop,  making  the  infring- 
ing motor.  In  form  this  promise  appears  to  have  been  kept.  It  told 
complainant  that  it  intended  in  the  future  to  make  a  form  of  motor, 
which  in  this  case  has  been  called  No.  2.  Complainant  had  no  objec- 
tion to  respondent  making  such  devices  and  selling  them  if  it  could. 
Respondent  did  make  some  of  them.  It  never  made  many.  Whether 
it  ever  intended  to  may  be  doubted.  Complainant  says  that  they  never 
could  have  been*  a  commercial  success.  If  respondent  ever  purposed 
to  make  their  manufacture  and  sale  a  business,  it  speedily  changed  its 
mind.  The  evidence  shows  that  when  complainant's  suit  was  brought 
— ^that  is,  in  March,  1906 — respondent  was  still  making  and  selling  its 
earliest  type,  that  which  in  the  record  is  called  No.  1.  Respondent 
claims  that  as  early  as  the  last  week  of  April,  1906,  it  put  its  third  type 
upon  the  market.  This  last  type  is  that  at  which  the  present  suit  is 
directed.  Complainant  denies  that  respondent  sold  any  of  this  form 
called  No.  3  until  some  months  later.  The  evidence  offered  by  re- 
spondent to  prove  that  it  did  falls  short  of  establishing  it.  If  it  were 
true  it  would  seem  that  respondent  would  have  been  able  to  show  the 
fact  beyond  peradventure.  On  the  other  hand,  it  is  certain  that  as 
early  as  May,  1906,  Howe  and  Ornold  made  application  for  a  patent  in 
which  they  described  what  is  substantially  the  motor  which  they  were 
making  and  selling  at  the  time  the  present  suit  was  brought.    Upon 
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this  application  a  patent,  No.  841,649,  was  issued  January  15,  1907. 
In  respondent's  brief,  and  in  the  oral  arguments  of  its  counsel  at  this 
bar,  much  was  said  about  this  patent.  It  does  not  appear  to  us  that 
it  has  any  material  bearing  upon  the  case. 

In  the  patent  in  suit  the  drawings  and  descriptions  show  that  the 

.motor  cylinder  through  which  the  piston  rods  pass  are  fixed,  while 

the  piston  is  movable.    This  feature  of  construction  was  not  made  an 

element  of  the  single  claim  of  the  original  or  of  either  of  the  claims 

of  the  reissue  patent. 

In  respondent's  patent  the  piston  was  described  as  stationary,  while 
the  cylinder  was  movable.  A  stationary  piston  was  made  an  element 
in  four  of  the  six  claims.  The  particular  kind  of  spring  used  was  an 
element  of  the  other  two  claims.  If  these  features  have  patentable 
novelty  and  utility,  the  Howe  and  Ornold  patent  may  be  good. 
Whether  they  are  or  are  hot,  respondent  would  have  no  right  to  use 
complainant's  patented  invention,  with  or  without  improvements.  Re- 
spondent, however,  relies  upon  this  application  for  a  patent  and  upon 
the  making  and  selling  of  the  present  type  of  motor  both,  as  it  says, 
before  complainant  applied  for  a  reissue,  as  showing  that  it  had  ac- 
quired intervening  rights  which  could  not  be  taken  from  it  by  any- 
thing which  complainant  might  afterwards  do. 

As  already  stated,  the  fact  that  No.  3  motor  was  in  any  substantial 
sense  put  upon  the  market  before  complainant  applied  for  its  reissue 
is  not  proved.  If  it  were,  under  the  special  circumstances  of  this  case 
it  would  profit  respondent  naught.  The  evidence  leaves  no  room  for 
question  that  Howe  and  Ornold,  from  the  time  the  former  first  saw 
complainants'  device,  set  about  appropriating  it  to  their  own  uses.  If, 
as  often  happens,  Coffield  has  been  so  unfortunate  as  not  to  secure 
legal  protection  for  his  inventive  idea,  and  as  a  consequence  it  became 
a  p^rt  of  the  public  domain,  he  and  complainant  must  stand  their 
loss.  In  that  event  Howe  and  Ornold,  like  everybody  else,  may  freely 
use  what  Coffield!  invented  but  failed  to  keep.  But  nothing  which 
Howe  or  Ornold  did  in  this  matter  gained  for  them  anything  which 
could  without  misuse  of  language  be  called  rights.  In  the  atmosphere 
of  a  court  of  equity  it  usually  takes  longer  than  7  months  and  16  days 
for  intentional  wrongs  to  ripen  into  intervening  rights. 

We  have  already  said  that  in  the  absence  of  such  rights  complainant 
is  entitled  to  all  that  the  reissue  purports  to  give  it.  No  other  inter- 
vening rights  than  those  of  the  respondent  have  been  set  up.  If  it  ac- 
quired none,  the  reissue  patent  in  suit  is  valid. 

If  the  first  claim  of  that  patent  be  valid,  there  is  no  question  that 
respondent's  device  infringes  it.  If  the  doctrine  of  equivalents  be 
fairly  applied,  we  think  it  infringes  the  second  claim  also.  It  is  true 
that  one  of  the  elements  of  that  claim  is  coil  springs  carried  upon 
the  valve  stems.  In  respondent's  device  the  spring  is  mounted  on  a 
movable 'buffer  plate.  It  is  with  this  buffer  plate  that  the  valve  stems 
come  into  immediate  contact.  The  buffer  and  the  springs  are,  how- 
ever, so  arranged  that  precisely  the  same  effect  is  produced  as  in  the 
complainant's  device.  In  each  machine  the  springs  and  the  valve 
stems  are  so  arranged  that  the  stems  unseat  the  valves  while  the 
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Springs  complete  the  action  of  reseating  them.  This  is  not  gainsaid. 
It  is,  however,  contended:  First,  that  the  second  claim  of  complain- 
ant's patent  cannot  be  read  on  respondent's  device,  and,  second,  that 
complainant's  patent  is  not  entitled  to  a  liberal  application  of  the  doc- 
trine of  equivalents,  it  being,  it  is  said,  in  no  sense  a  pioneer  patent. 

We  have  no  wish  to  limit  the  salutary  doctrine  that  a  patent  claim 
covers  nothing  upon  which  it  cannot  by  a  fair  construction  of  its 
language  be  read.  Such  rule  is  not  relaxed  by  holding  that  the  words 
"carried  upoh"  may  be  held  applicable  to  springs  which  are  carried 
back  and  forth  by  contact  with  these  stems,  although  a  movable 
buffer  plate  is  always  interposed  between  the  stems  and  the  spring, 
and  although  when  the  spring  is  not  in  use  there  may  be  times  when 
the  buffer  plate  is  not  in  contact  with  the  stems.  By  the  action  of 
the  stems  the  spring  is  carried  to  and  fro.  There  is  nothing  in  the 
prior  art  which  requires  that  the  particular  words  in  question  shall 
be  narrowly  construed.  Nor  are  we  persuaded  that  respondent  is 
right  in  its  contention  that  the  patent  is  so  far  from  being  a  pioneer 
that  it  is  not  entitled  to  even  a  reasonable  range  of  equivalents. 

[4]  A  patent  may  be  a  pioneer  in  a  wide  field  or  in  a  narrow  one. 
American  Pneumatic  Service  Co.  v.  Snyder,  180  Fed.  725,  104  C.  C. 
A.  78  (C.  C.  A.,  3d  Circuit). 

Columbus  discovered  half  a  world.  Another  man  may  be  the  dis- 
coverer of  a  minute  coral  atoll.  Each  is  a  pioneer — one  in  millions 
,  of  square  miles,  the  other  in  a  couple  of  acres.  The  right  of  discovery 
belongs  to  each  in  all  that  he  has  discovered. 

Coffield  did  not  invent  water  moters.  He  did  not  invent  water 
motors  of  the  general  type  of  his  device.  In  those  fields  of  invention 
he  is  not  a  pioneer.  He  is  merely  an  improver.  On  the  other  hand, 
he  did  originate  something.  He  found  out  that  such  a  type  of  water 
motor  could  be  made  to  work  successfully  if  the  valve  stems  and 
the  springs  were  so  arranged  that  one  would  do  the  heavy  work 
of  unseating ;  the  other  complete  the  work  of  reseating.  In  that  field 
he  is  the  pioneer,  none  the  less  because  the  field  itself  may  be  small. 
He  is  entitled  to  protection  for  that  which  he  has  discovered.  Re- 
spondent has  invaded  that  field.  It  must  take  the  consequences.  It  was 
open  to  it,  as  to  the  rest  of  the  world,  to  have  found  some  other  way 
of  making  this  type  of  water  motor  practically  successful.  The  only 
thing  which  it  could  not  do  was  to  use  complainant's  way.  Whether 
it  uses  that  way  or  not  depends  upon  whether  it  has  in  substance  done 
what  complainant  in  its  i)atent  describes  and  claims. 

The  decree  below  was  right,  and  should  be  affirmed. 
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REPUBLid  RUBBER  CO.  v.  MORGAN  &  WRIGHT. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  13,  1912.) 

No.  203. 

FaTKNTB   (J   328*) — ^IKVENTTOW — V«HICLB   TiBE. 

The  Mell  patent,  No.  898.907,  for  a  tire  for  vehicle  wheels  having  pro- 
tectiog  studs  around  the  tread  surface  to  prevent  skidding,  in  view  of 
the  prior  art,  and  especially  of  the  tire  of  the  British  patent  to  Healy 
in  1895,  is  void  for  lack  of  invention;  no  more  than  mechanical  skill 
heing  required  to  modify  the  Healy  tire,  as  was  in  fact  done  by  Meli^ 
to  better  adapt'  it  to  use  on  automobiles. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Suit  in  equity  by  the  Republic  Rubber  Company  against  Morgan  & 
Wright.    Decree  for  complainant,  and  defendants  appeal.    Reversed. 

Appeal,  from  a  decree  sustaining  the  validity  of  the  first  claim  of 
letters  patent  No.  898,907,  issued  to  Tod  H.  Mell,  assignor  of  the 
complainant,  on  September  15,  1908.  for  an  improvement  in  tires  for 
vehicle  wheels. 

Ernest  Hopkinson  (Antonio  Knauth  and  Edward   W.  Vaill,  of 
counsel),  for  appellants. 
Bayard  H.  Christy  and  Marshall  A.  Christy,  for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES>  Circuit  Judges. 

NOYES,  Circuit  Judge.  The  patent  in  suit  is  for  an  improvement 
in  resilient  vehicle  tires  and  consists,  speaking  broadly,  in  an  arrange- 
ment of  protecting  studs  around  the  tread  surface  of  the  tire,  having 
for  its  primary  object  the  obtaining  of  superior  road  gripping  qual- 
ities and  the  preventing  of  the  vehicle  from  side-slipping  or  "skid- 
ding." 

The  first  claim  of  the  patent — ^which  was  sustained  by  the  lower 
court — reads  as  follows : 

"A  tire  for  vehicle  wheels,  provided  with  outwardly  projecting  clrcumfer- 
entially  arranged  elongated  studs  each  having  Inwardly  diverging  walls,  a 
flat  outer  surface,  and  a  relatively  large  base,  substantially  as  described." 

The  defenses  are: 

(1)  Invalidity 

(2)  Noninfringement 

In  considering  the  question  of  the  validity  of  the  patent  we  should 
look,  in  the  first  place,  for  the  disclosure  in  the  prior  art  which  seems 
to  approach  most  closely  the  claimed  invention,  and  our  attention  is 
at  once  attracted  to  the  English  patent  granted  to  Healy  in  1895. 

Taking  up  then  the  Healy  patent  we  may  conveniently  test  the 
question  of  anticipation  with  reference  to  the  rule  that  that  which 
infringes  if  later  anticipates  if  earlier.  Let  us  then  assume  that 
the  Healy  patent  is  of  later  date  than  the  patent  in  suit  and  see 
whether  it  infringes. 

*7or  other  cases  see  same  topic  A  8  nxtkbbr  In  Dec.  ft  Am.  Digs.  1S07  to  date,  ft  Rep'r  Indexes 
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» 

^  The  patent  in  suit  is  for  an  improved  outer  surface  of  a  vehicle 
tire  and  it  is  not  limited  in  scope  to  any  class  of  vehicles,  although 
an  automobile  is  indicated  as  an  example  of  an  appropriate  use.  The 
Healy  patent  is  also  for  an  improved  outer  surface  of  a  tire  and  like- 
wise is  not  limited  to  any  class  of  vehicles,  although  cycles  are  men- 
tioned particularly.  '  ^ 

The  structure  of  the  patent  in  suit  is  designed  especially  for  use 
in  connection  with  pneumatic  tires  but  may  be  used  with  other  tires. 
The  Healy  patent  is  confined  to  pneumatic  tires.  This  distinction 
is  not  of  importance,  however,  as  all  the  tires  in  question  in  this  case 
are  pneumatic  tires. 

The  primary  object  of  the  structure  of  the  patent  is  to  give  good 
road-gripping  qualities  and  reduce  to  a  minimum  "all  side  'skidding' 
tendencies."  The  purpose  of  the  Healy  structure  is  to  give  a  bet- 
ter "bite"  and  prevent  side-slipping. 

The  patentee  seeks  to  accomplish  his  object  by  providing  the  tread 
surface  of  the  tire  with  a  circumferential  arrangement  of  elongated 
outwardly  projecting  studs  arranged  so  as  to  break  joints.  Healy 
seeks  to  obtain  the  same  object  by  a  similar  arrangement  of  elongated 
outwardly  projecting  studs. 

From  the  examination  thus  far  made  it  is  apparent  that  the  present 
patentee  and  the  Healy  seek  to  accomplish  the  same  object  and  to 
accomplish  it,  so  far  as  now  disclosed,  in  substantially  the  same  way. 
The  Healy  patent  would  clearly  infringe  unless  there  are  some  minor 
differences  in  construction  which  differentiate  it  from  the  patent  in 
suit.  And  the  only  differences  claimed  to  exist  are  those  relating  to 
the  form  of  the  projecting  studs. 

It  is  pointed  out  that  the  studs  of  the  claim  in  issue  have  inwardly 
diverging  walls  with  flat  outer  surfaces  while  the  Healy  studs  are 
described  as  being  semicircular  in  cross  section. 

It  is  also  pointed  out  that  the  studs  of  the  claim  have  a  relatively 
large  base,  and  if  we  assume  that  this  requirement  means  something 
more  than  the  requirement  of  inwardly  diverging  walls  and  implies 
a  fillet  at  the  base  of  the  studs,  the  presence  of  such  fillets  constitutes 
another  difference  in  form  from  the  Healy  studs. 

The  patents  accomplishing  the  same  object  in  so  nearly  the  same 
way,  we  regard  it  as  very  doubtful  whether  the  Healy  structure 
would  avoid  infringement  by  the  mere  differences  in  the  form  of 
the  studs  if  it  were  later,  and  being  earlier,  we  have  the  same  doubt 
whether  it  does  not  anticipate.  Possibly,  however,  precise  anticipa- 
tion does  not  appear,  and  we  deem  it  desirable  to  proceed  further 
with  the  examination  and  determine  whether,  with  the  Healy  patent 
alone  or  with  other  patents  in  the  prior  art,  invention  is  to  be  found 
in  the  patent  in  suit. 

We  might  consider  this  question  altogether  in  the  abstract.  But 
we  can  do  better  than  that  in  this  case.  The  record  shows  the  pat- 
entee— Mr.  Mell — actually  starting  out  with  the  Healy  structure, 
and  the  changes  which  he  made  in  it  for  which  he  obtained  the  pres- 
ent patent.  The  case  is  rather  remarkable  in  that  we  can  see  the 
patentee  making  changes  in  the  nearest  structure  of  the  prior  art 
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and  can  deterpiine  better  than  ordinarily  whether  such  changes  in- 
volved the  exercise  of  the  inventive  faculties  or  mere  mechanical  skill. 

It  appears  from  the  testimony  that  the  attention  of  Mr.  Mell — 
an  automobile  tire  maker — was  called  to  the  Healy  patent  and  that 
he  had  a  tire  with  a  stud  arrangement  constructed  in  accordance 
with  that  patent  for  use  on  an  automobile  and  ran  it  for  some  two 
hundred  miles;  After  this  experimental  run,  the  patentee  talked 
about  the  condition  of  the  tire  with  his  associate  Petersen.  Petersen 
called  Mell's  attention  to  the  fact  that  many  of  the  studs  were  gone 
and  that  others  were  badly  undercut  and  Mell  sard  that  he  could 
easily  remove  the  objection  of  undercutting  by  putting  a  fillet  around 
the  stud  and  tapering  it  off  from  the  tread.  He  also  suggested  that 
the  Healy  stud  was  too  pointed;  that  they  were  a  little  too  narrow 
and  light,  and  that  more  studs  should  be  put  on  the  tread.  There- 
upon, as  Petersen  says,  "Mr.  Mell  and  I  talked  it  over  in  the  house 
and  we  decided  to  make  the  studs  more  blunt  and  wider  and  set  them 
close  together  and  then  Mr.  Mell  went  ahead  and  got  up  the  draw- 
ings and  had  moulds  made  and  we  made  som^e  tires  of  that  kind. 
That  was  the  Staggard  tread  tire" — ^"Staggard"  being  the  name  of 
the  tire  made  under  the  patent  in  suit. 

It  is  thus  quite  apparent  that  the  difficulties  which  appeared  in  the 
Healy  structure  were  easy  of  solution.  No  experiments  were  neces- 
sary. The  remedy  seems  to  have  been  quite  obvious.  We  think  it 
the  better  view  that  any  head  workmen  in  the  tire  art  should  have 
been  able  to  make  the  studs  larger  and  flatter  and  to  provide  a  filleted 
base  to  prevent  them  from  being  torn  off.  The  case  is  one  in  which 
the  language  of  Mr.  Justice  Matthews  in  HoUister  v.  Benedict,  113 
U.  S.  59,  73,  5  Sup.  Ct  717,  724  (28  L.  Ed.  901),  seems  applicable: 

"A  skilled  mechanic,  witnessing  tbe  performance  of  a  machine,  inadequate 
by'  reason  of  some  defect,  to  accomplish  the  object  for  which  it  had  been  de- 
signed, by  the  application  of  his  common  knowledge  and  experience  perceives 
the  reason  of  the  failure,  and  supplies  what  is  obviously  wanting.  It  Is  but 
the  display  of  the  expected  skill  of  the  calling  and  involves  only  the  exercise 
of  the  ordinary  faculties  of  reasoning  upon  the  materials  supplied  by  a  spe- 
cial knowledge,  and  the  faculty  of  manipulation  which  results  from  its  ha- 
bitual and  intelligent  practice,  and  is  in  no  sense  the  creative  work  of  that 
inventive  faculty  which  it  is  the  purpose  of  the  Constitution  and  the  patent 
laws  to  encourage  and  reward." 

But  we  do  hot  find  it  necessary  to  hold  that  on  account  of  the  pres- 
ence of  the  Healy  patent  alone  in  the  prior  art,  the  patent  in  suit 
is  invalid  for  want  of  invention.  The  Healy  patent  includes  all  ve- 
hicle tires  and  would  embrace  those  of  automobiles.  The  patent  in 
suit  embraces  all  tires  and  would  include  those  of  cycles.  Assuming, 
however,  that  the  Healy  patent  is  to  be  regarded  as  relating  to  cycles 
and  the  present  patent  to  automobiles  and  that  automobiles  require 
more  of  tires  than  cycles,  still  there  were  many  patents  and  uses  in 
the  prior  art  showing  automobile  tires  with  studs  upon  their  tread 
surface  to  prevent  skidding  and  to  accomplish  the  objects  stated  in 
the  patent  Thus,  for  example,  the  Clark  British  patent  of  1904, 
shows  a  cover  for  pneumatic  tires  for  motor  vehicles  with  studs  to 
prevent  skidding  or  side-$lipping,  and  some  of  the  illustrations  of 
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this  patent  show  an  arrangement  of  projections  quite  similar  to  those 
of  the  patent  in  suit.  So  the  Heinemann  British  patent  of  1907, 
shows  various  arrangements  of  studs  upon  the  tread  surface  of  motor 
vehicle  tires.  The  record  also  shows  many  uses  in  the  prior  art  of 
non-skid  automobile  tires  with  projecting  studs  variously  arranged. 

Therefore,  in  determining  whether  invention  is  to  be  found  in 
making  the  changes  in  the  Healy  tire — regarded  as  a  bicycle  tire — to 
obtain  the  tire  of  the  patent  in  suit — regarded  as  an  autopiobile  tire — 
we  must  consider  the  automobile  tires  shown  in  the  prior  art.  And 
considering  the  art  as  it  is  shown  to  have  existed,  we  are  unable  to 
reach  any  other  conclusion  than  that  the  tire  of  the  patent  in  suit, 
although  successful,  came  into  existence  through  the  exercise  of  mere 
mechanical  skJU  and  not  of  the  inventive  faculties. 

The  decree  of  the  District  Court  is  reversed  with  costs  and  the 
cause  is  remanded  with  instructions  to  dismiss  the  bill  with  costs. 


WASHBURNE  v.  CONSOLIDATED  SAFETY  PIN  CO. 
(District  Court,  D.  New  Jersey.    June  24,  1912.) 

1.  Patents  (§  37*) — ^Anticipation — Pbioe  Patent  Including  Same  Device. 

A  device  which  is  an  essential  part  of  an  Invention  previously  patented 
^annot  be  made  the  subject:  of  a  separate  patent. 

[Ed-  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §|  41-14;  Dec 
Dig.  S  37.*] 

2.  Patents  (|  328*)— Anticipation — Cuff  Fasteneb. 

The  Washbume  patent,  No.  517,084,  for  a  cuff  fastener,  Is  void  for 
anticipation  by  patent  No.  500,640  to  the  same  patentee  for  a  collar  fas- 
tener, which  is  essentially  a  duplication  of  the  device  of  the  later  patent 
to  adapt  it  to  a  somewhat  different  use.  Claims  1  and  2,  if  conceded 
valid,  must  be  narrowly  construed  in  view  of  broader  rejected  claims, 
and  of  the  prior  art,  and,  as  so  construed,  held  not  infringed. 
S.  Patents  (§  165*) — Constbuction — Lettebed  Claims. 

Letters  used  in  the  claims  of  a  patent  in  describing  the  device  as  a 
general  rule  are  restrictive,  and,  when  the  advance  in  the  art  is  slight 
and  the  field  of  Invention  limited,  will  confine  the  inventor  to  what  he 
has  definitely  shown  and  claimed. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  f  241;   Dec.  Dig. 
§  165.*] 
4.  Patents  (§  328*) — Infbinqbment— Clasp. 

The  Washbume  patent,  No.  563,972,  for  a  clasp  or  fastener,  narrowly 
construed  as  required  by  the  prior  art,  held  not  infringed. 

In  Equity.  Suit  by  James  V.  Washbume  against  the  Consolidated 
Safety  Pin  Company.    On  final  hearing.    Decree  for  defendant 

George  Cook,  for  complainant. 

William  B.  Greeley  and  William  A.  Redding,  for  defendant 

CROSS,  District  Judge.  Two  patents  are  involved  in  this  suit 
one  of  which  has  expired  and  the  other  will  expire  in  about  eight 
months.  The  first  of  them,  for  a  "cuff  fastener,"  No.  517,084,  was 
issued  March  27,  1894,  the  second,  for  a  *'clasp,"  No.  553,972,  was 

*For  other  caseB  seo  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexo* 
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issued  February  4,  1896.  Both  were  issued  to  the  complainant,  whose 
title  thereto  is  not  questioned.  Neither  of  the  patents  has  been  ad- 
judicated. The  defenses  are  of  the  usual  character. .  The  patents  will 
be  considered  in  the  order  of  their  issue.  The  inventor  in  the  first 
patent  says: 

"My  inyention  bas  reference  to  Iznproyements  in  adjustable  Cuff  fasteners 
and  consists  of  a  device  of  tbe  same  class  as  tbat  for  which  United  States 
letters  patent  No.  600.640  were  granted  me  July  4,  1893,  in  adjustable  collar 
fasteners.  The  device  in  the  present  application  is  more  especially  designed 
to  operate  as  a  cuff  fastener,  and  has  therefore  a  different  conformation  than 
the  device  In  said  patent  to  adapt  It  to  the  conditions  of  its  new  situation." 

This  patent  contains  three  claims,  the  first  two  of  which  are  in 
issue.    They  are  as  follows : 

"1.  The  combination  of  the  plate  B  provided  with  interior  recess  D,  the 
plate  A  suitably  united  at  one  end  to  the  plate  B  and  provided  with  a  slot  E, 
the  spring  F  provided  with  a  short  limb  O  seated  in  said  recess  D,  and  with 
the  long  limb  H  projected  along  the  inner  face  of  plate  A,  the  lever  L  provid- 
ed with  short  end  N,  adapted  to  be  optionally  thrown  across  the  interval  be- 
tween said  plates,  or  parallel  with  the  plate  A ;  substantiaUy  as  shown,  and 
for  the  purpose  described. 

'*2.  The  combination  of  the  plate  B,  provided  with  the  recess  2)  in  its  inner 
face,  the  plate  A  suitably  united  at  one  end  to  plate  B  and  provided  with  a 
slot  M,  a  loop  spring  F  provided  with  a  short  limb  O  seated  in  recess  D,  and 
the  long  limb  H  projected  from  the  closed  end  of  the  interval  between  said 
plates  outwardly  across  the  slot  E,  and  a  lever  L  provided  with  ears  M  and 
short  end  N,  and  seated  at  one  end  of  the  slot  E  and  between  the  plate  A 
and  spring  F,  and  adapted  to  be  thrown  into  and  out  of  the  slot  E,  and 
thereby  optionally  force  the  spring  F  toward  the  plate  B ;  substantially  as 
shown,  and  for  the  purpose  described." 

The  only  essential  differences  between  the  claims  are  that  the 
"spring"  referred  to  in  the  first  claim  is  in  the  second  called  a  "loop 
spring"  and  the  "lever"  of  the  first  claim  is  in  the  second  "provided 
with  ears."  On  the  part  of  the  defendant  it  is  claimed  that  the  com- 
plainant's patent,  No.  500,640,  discloses  the  entire  invention  of  the 
patent  under  consideration,  and  the  above  quotation  from  the  speci- 
fication certainly  lends  countenance  to  the  claim.  The  patentee  therein 
speaks  of  it  as  a  "different  conformation"  of  the  former  patent  "to 
adapt  it  to  the  conditions  of  its  new  situation."  In  the  earlier  pat- 
ent it  was  designed  to  clasp  and  hold  together  th^  ends  of  a  shirt  col- 
lar, while  in  the  patent  in  suit  it  was  intended  to  secure  a  cuff  to  a 
wrist-band.  Moreover,  and  necessarily  because  of  its  intended  use 
in  the  earlier  patent,  its  so-called  frame  was  in  the  form  of  a  cap- 
ital S,  containing  two  clasps,  while  in  the  later  it  is  shown  in  the 
form  of  a  capital  U,  containing  but  one  clasp.  The  reason  for  this 
modification  is  apparent.  In  the  one  case,  two  clasps,  one  for  each 
end  of  the  collar,  were  deemed  necessary;  while  in  the  later,  as 
applied  to  a  cuff,  a  single  clasp  sufficed.  A  careful  examination  of 
the  two  patents  shows  that  the  earlier  is  but  a  duplication  of  the  later. 
By  cutting  the  S-shaped  frame  of  the  earlier  patent  into  halves,  we 
have  two  U-shaped  frames,  each  of  which,  in  combination  with  other 
elements,  shows  the  device  of  the  patent  in  suit.  In  each  of  said 
halves  are  found  substantially  the.  same  elements  in  combination,  per- 
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forming  the  same  functions,  and  in  the  same  way,  that  are  found  in 
the  patent  under  consideration.  As  is  well  known,  the  capital  S  is  but 
the  union  of  two  capital  U's.  There  certainly  was  no  invention  in 
cutting  in  halves  the  S-shaped  frame.  That  fact  required  much  the 
same  kind  and  amount  of  inventive  talent  that  would  be  required  to 
cut  a  two-holed  mousetrap  into  two  traps,  each  having  one  hole. 

[1]  The  complainant  contends,  however,  that  the  earlier  patent 
ought  not  to  be  deemed  an  anticipation  of  the  patent  in  suit,  because 
the  two  patents  were  invented  simultaneously  and  the  features  of 
both  disclosed  to  his  solicitor  when  he  prepared  the  application  for  the 
patent  for  his  collar  clasp.  No.  500,640.  The  proof  of  this  fact,  if  it 
be  a  fact,  rests  upon  the  uncorroborated  testimony  of  the  patentee,  and 
has  not  been  made  to  appear  by  that  clear  and  convincing  evidence 
which  the  situation  demands.  But,  assuming  the  contrary,  the  case 
is  not  altered,  because  the  first  patent  contained  no  reservation  what- 
ever. Moreover,  the  application  for  the  patent  under  consideration 
was  not  filed  until  several  months  after  the  issue  of  patent  No.  500,- 
640,  although  it  embodied  the  essential  elements  and  combinations 
of  the  earlier  elements  and  combinations,  without  which  the  first 
patent  would  not  have  been  granted.  The  patentee  must,  therefore, 
under  the  circumstances,  be  deemed  to  have  abandoned  or  surren- 
dered to  the  public  whatever  was  not  therein  and  thereby  claimed. 
Miller  V.  Brass  Co.,  104  U.  S.  350,  352,  26  L.  Ed.  783;  Mahn  v.  Har- 
wood,  112  U.  S.  354,  360,  5  Sup.  Ct.  174,  6  Sup.  Ct.  451,  28  L.  Ed.  665. 
In  Palmer  Pneumatic  Tire  Co.  v.  Lozier,  90  Fed.  732,  744,  33  C.  C.  A. 
255,  267,  the  court  says : 

"One  cannot  lawfully  have  two  patents  for  one  Invention.  When  once  the 
invention  has  been  used  as  the  consideration  of  a  grant,  its  value  for  that 
purpose  is  spent,  and  there  is  nothing  In  it  on  which  a  second  grant  can  be 
supported.  And  this  rule  holds  good,  though  the  scope  of  the  patents  may 
be  different  One  cannot  extract  an  essential  element  of  his  invention  from 
a  former  patent,  without  which  the  former  patent  would  not  have  been 
granted,  and  make  it  the  subject  of  a  subsequent  patent.  The  case  of  Miller 
V.  Manufacturing  Co.,  151  U.  S.  186,  14  Sup.  Ct.  310,  38  I/.  Ed.  121,  is  a  signal 
iUustration  of  the  rule  which  has  been  settled  by  that  and  former  decisions 
of  the  Supreme  Court  upon  that  subject  In  that  case,  one  of  the  elements 
of  the  combination  previously  patented  consisted  of  a  spring  adapted  to 
be  used  in  a  cultivator  for  the  purpose  of  aiding  in  depressing  and  in  lifting 
the  bar  of  the  implement  to  which  the  teeth  were  attached.  Subsequently 
he  obtained  another  patent  for  the  single  function  of  the  spring  in  aiding 
to  lift  the  bar.  The  second  patent  was  held  void  upon  the  ground  that  the 
matter  of  the  invention  was  included  in  the  matter  of  the  invention  for  which  • 
the  former  patent  was  granted.  That  decision  shows  that  it  is  not  necessary  . 
to  the  rule  that  the  patents  should  be  for  coextensive  inventions,  or  that  the 
subject-matter  thereof  should  be  technically  the  same.  The  rule  rests  upon 
the  broad  and  obvious  ground  that,  if  the  second  patent  is  for  an  invention 
that  was  necessary  to  the  use  of  the  invention  first  patented.  It  cannot  be 
sustained." 

[2]  It  is  hardly  open  to  question  that,  had  the  complainant  held 
a  valid  patent  for  what  is  claimed  by  the  patent  in  suit,  he  could  have 
successfully  maintained  an  action  for  infringement  against  one  who 
under  a  subsequent  patent  manufactured  the  article  shown  and  claimed 
in  patent  500,640.  But,  if  the  first  patent  in  suit  can  be  upheld,  its 
claims  must  nevertheless  be  narrowly  and  strictly  construed,  and  thus 
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constfued  the  defendant  does  not  infringe  them.  The  particular  claims 
in  issue  were  allowed  without  alteration  or  amendment.  But  in  the 
application  as  made  there  were  originally  4  claims,  of  which  the  two 
in  suit  were  Nos.  2  and  3.  The  other  daims,  1  and  4,  were  rejected 
by  the  examiner  in  view  of  the  prior  art,  and  the  patentee  acquiesced 
in  such  ruling  and  struck  them  out.  The  rejected  claims  were  as 
follows : 

"1.  The  combination  of  the  plates  A  and  B,  spring  P  proTlded  with  limb 
J7,  and  seated  between  said  plates,  and  leyer  L  provided  with  engaging  end 
2fj  and  seated  in  one  of  said  plates,  in  position  to  crowd  said  limb  H  toward 
the  other  of  said  plates;  subistantlally  as  shown,  and  for  the  purpose  de- 
scribed.   ♦    ♦    ♦ 

*'4.  The  combination  of  the  plates  A  and  B,  united  at  one  end,  the  looped 
spring  F  seated  between  said  plates,  and  suitable  means  for  optionally  press- 
ing a  portion  of  said  spring  against  the  interposed  fabric;  substantially  as 
shown,  and  for  the  purpose  described.'* 

The  above  claims  were  manifestly  much  broader  than  those  allowed. 
The  claims  as  allowed  must  therefore  be  read  with  reference  to  the 
rejected  claims,  and  cannot  be  broadened  and  made  to  include  what 
was  rejected.  ThuSi  in  Knapp  v.  Morss,  150  U.  S.  221,  the  court,  at 
page  224,  14  Sup.  Ct.  81,  at  page  82  (37  L.  Ed.  1059)  said: 

"It  is  well  settled  that  the  second  claim  must  be  read  and  Interpreted 
with  reference  to  the  rejected  claims  and  to  the  prior  state  of  the  art,  and 
cannot  be  so  construed  as  to  cover  either  what  was  rejected  by  the  Patent 
Office,    ♦    ♦    ♦    or  disallowed  by  prior  devices." 

So  also  in  Hubbell  v.  United  States,  179  U.  S.  77,  80,  21  Sup.  Ct. 
24,  25  (45  L.  Ed.  95),  the  court  said: 

"An  examination  of  the  history  of  the  appellant's  claim  as  disclosed  in  the 
■  flle-wrapi)eF  and  contents  shows  that,  in  order  to  get  his  patent,  he  was  com- 
pelled to  accept  one  with  a  narrower  claim  than  that  contained  in  his  origi- 
nal application,  and  it  is  well  settled  that  the  claim  as  allowed  must  be  read 
and  Interpreted  with  reference  to  the  rejected  claim  and  to  the  prior  state 
of  the  art,  and  cannot  be  so  construed  as  to  cover  either  what  was  rejected 
by  the  Patent  Office,  or  disallowed  by  prior  devices." 

Again,  the  prior  art  requires  the  claims  in  controversy  herein,  if 
upheld,  to  be  narrowly  and  strictly  construed.  Examination  of  two 
patents  to  Atwood,  Nos.  289,057  (1883)  and  333,494  (1886),  and  one 
to  Croup,  No.  345,216  (1886),  clearly  shows  that  Washburne  was 
anything  but  a  pioneer  in  the  art.  It  is,  however,  not  deemed  nec- 
essary to  enter  into  a  discussion  of  those  patents  in  detail.  It  is  suf- 
ficient to  say  that  Croup  comes  near  enough  to  the  patent  in  contro- 
versy to  require  a  strict  construction  of  its  claims.  The  only  sub- 
stantial difference  between  them  is  that  Croup  utilizes  the  long  ann  of 
his  lever  by  shaping  it  to  form  a  button  plate,  so  that  it  serves  both 
as  a  clasp  and  a  sleeve  button.  That  patent  shows  a  U-shaped  frame, 
a  U-shaped  spring  seated  therein,  having  one  long  and  one  short  limb, 
and  an  operating  lever  pivotally  mounted  on  one  member  of  the  frame. 
With  a  device  of  that  character  present  in  the  art,  it  is  manifest  that 
whatever  advances  are  shown  by  the  patent  under  consideration  are 
relatively  slight  and  unimportant* 
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[3]  Furthermore,  the  claims  are  lettered,  and,  while  such  claims  do 
not  necessarily  and  in  all  cases  prevent  an  invocation  and  application 
of  the  doctrine  of  equivalents,  still  as  a  general  rule  they  are  deemed 
restrictive.  The  exception  exists  when  they  are  applied  to  a  broad 
and  basic  invention;  but  where,  as  in  this  case,  the  advance  in  the 
art  is  slight  and  the  field  of  invention  limited,  the  inventor  will  be 
confined  to  what  he  has  definitely  shown  and  claimed. 

The  case  of  Ross-Moyer  Mfg.  Co.  v.  Randall,  104  Fed.  355,  359, 
43  C.  C.  A.  578,  582,  sets  forth  the  rule  in  the  following  language: 

••The  use  of  letters  in  describing  a  patented  device  has  been  the  subject  of 
consideration  in  a  number  of  eases  in  the.  Supreme  Court,  as  well  as  In  this 
court.  Sometimes  the  letters  have  been  held  to  limit  the  inventor  to  the 
very  device  thus  designated;  in  other  cases,  the  mere  use  of  letters  has 
not  been  held  to  deprive  the  inventor  of  a  liberal  application  of  the  doctrine 
of  mechanical  equivalents.  An  analysis  of  the  cases  will  show  that  the  con- 
clusion reached  depends  upon  the  character  of  the  Improvement  under  con- 
sideration. If  the  invention  is  of  a  pioneer  character,  highly  meritorious 
in  conception  and  usefulness,  the  mere  use  of  letters  has  been  held  not  to 
limit  the  Inventor  to  the  exact  form  of  device  shown,  but  he  is  entitled  to 
a  broader  construction  of  his  patent,  in  view  of  the  a,dvance  which  he  has 
made  in  the  art.  However,  tf  the  field  of  invention  is  limited,  and  an  im- 
provement of  a  narrow  character  has  been  made,  just  suflSclent  to  cross  the 
line  which  divides  mechanical  improvement  from  patentable  invention,  the 
inventor  will  be  allowed  the  specific  description  shown,  and  no  more.  In 
other  words,  he  will  be  held  to  have  invented  just  what  his  claim  shows  to 
have  been  the  specific  subject-matter  of  his  improvement." 

For  the  reasons  given,  the  complainant  is  not  entitled  to  invoke 
an  application  of  the  doctrine  of  equivalents.  His  lettered  claims 
must  be  taken  as  they  read.  In  both  of  the  claims  in  issue  the  short 
limb  G  of  the  spring  F  is  seated  in  a  recess  L.  The  claims,  drawings, 
and  specifications  agree  in  this  respect.  The  defendant's  device  has. 
no  such  recess,  and  for  that  reason,  if  for  no  other,  does  not  infringe 
either  of  the  claims  in  suit. 

[4]  The  second  patent  in  suit  has  five  claims  as  follows: 

"1.  A  clasp  or  fastener  consisting  of  a  suitable  frame,  a  spring  located  be- 
tween the  plates  or  leaves  thereof  and  provided  with  an  elongated  slot,  and 
«  lever  fitted  to  said  frame  and  having  the  lug  or  projection  formed  on  one 
end  thereof,  adapted  to  fit  in  the  slot  formed  in  said  spring,  for  the  purpose 
of  holding  the  latter  in  its  position,  substantlaUy  as  described. 

''2.  A  clasp  or  fastener  consisting  of  a  suitable  frame  having  k  slot  or 
opening  formed  in  one  plate  thereof,  a  bent  lever  fitted  to  said  frame  and  in 
said  opening,  and  having  a  projection  on  one  end  thereof,  and  a  spring  fitted 
in  said  frame,  and  provided  with  an  elongated  slot  for  receiving  the  lug  or 
projection  on  the  end  of  said  lever,  substantially  as  described. 

"3.  A  clasp  or  fastener  consisting  of  a  suitable  frame,  one  plate  or  leaf  of 
which  is  provided  with  an  opening,  a  spring  inclosed  within  said  frame,  and 
a  lever  fitted  in  said  opening,  and  bearing  on  said  spring,  and  having  shoul- 
ders or  projections  thereon  to  prevent  said  lever  from  being  forced  through 
said  opening,  substantially  -as  described. 

''4.  In  a  clasp  or  fastener,  the  combination  with  a  suitable  frame,  one  plate 
or  leaf  of  which  is  provided  with  an  opening,  of  a  spring  inclosed  within  said 
frame,  one  plate  of  which  is  provided  with  a  tongue  or  projection  to  fit  in  a 
corresponding  recess  or  opening  in  said  frame,  and  the  opposite  plate  or  leaf 
being  provided  with  an  elongated-  slot,  a  lever  fitted  in  the  opening  in  said 
frame,  and  having  one  end  thereof  bent  substantially  at  right  angles  to  its 
length,  and  bearing  on  said  spring,  and  provided  with  a  lug  or  projection 
adapted  to  fit  in  the  elongated  slot  in  said  spring,  substantially  as  described. 
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"5.  A  clasp  or  Costener  constructed  with  a  U-sliaped  frame  A,  provided 
with  a  loop  haying  a  hole  or  opening  therein  for  the  attachment  of  a  chain, 
a  spring  Inclosed  and  locked  within  said  frame,  and  slotted  as  shown,  and 
a  lever  0  fitted  to  the  frame  and  engaging  in  the  slot  tn  said  spring,  sub- 
stantially as  described.'* 

These  claims,  all  of  which  are  in  issue,  provide  for  slight  modifica- 
tions of  or  improvements  in  the  first  patent.  The'  novelty  of  claims 
1,  2,  4,  and  5  consists  in  the  formation  of  a  lug  or  projection  on  the 
short  arm  of  the  lever,  and  an  elongated  slot  in  the  spring  to  co- 
operate with  such  lug  or  projection.  In  claim  1  the  lug  or  projec- 
tion is  described  as  "adapted  to  fit  in  the  slot  formed  in  said  spring." 
In  claim  2  the  spring  is  described  as  provided  with  a  slot  "for  re- 
ceiving the  lug  or  projection  on  the  end  of  said  lever."     In  claim 

4  the  lug  or  projection  on  the  lever  is  described  as  "adapted  to  fit  in 
the  elongated  slot  in  said  spring."  Claim  5,  however,  does  not  men- 
tion the  lug  or  projection,  but  describes  the  spring  as  "slotted  as 
shown,"  and  the  lever  as  "engaging  in  the  slot  in  said  spring." 

An  examination  of  the  file  wrapper  and  contents  shows  that  the 
Examiner  in  the  Patent  Office  regarded  the  features  just  mentioned  as 
the  distinguishing  characteristics  of  the  claims  referred  to.  Several 
claims  which  did  not  embody  those  characteristics  were  rejected. 
After  which  the  examiner  wrote  the  applicant  as  follows : 

"If  applicant  wlU  present  a  claim  which  will  present  points  of  novelty  on 
which  other  claims  were  allowed  (1,  2,  and  4)  stating  the  features,  which  he 
wishes  to  cover  in  the  present  claim,  It  (a  thought  that  this  claim  may  be 
allowed.'* 

And  in  response  to  that  communication  the  patentee  submitted  claim 

5  in  the  form  in  which  it  now  appears,  which  was  allowed.  His  own 
prior  patent  and  one  to  Feiner  and  Saxton,  No.  514,454,  required 
that  the  claims  be  limited  as  above  mentioned.  Indeed,  the  Feiner  and 
Saxton  patent  was  cited  by  the  examiner  in  rejection  of  the  claim  for 
which  claim  5  as  allowed  was  ultimately  substituted. 

The  distinguishing  feature  of  claim  3  is  found  in  the  provision  for 
fitting  the  lever  with  "shoulders"  or  "projections"  thereon  to  prevent 
it  "from  being  forced  through  said  opening."  Outside  of  the  provi- 
sion of  the  shoulders  no  novelty  is  either  shown  or  claimed.  Indeed, 
the  only  other  element  mentioned,  which  could  possibly  require  com- 
ment, is  that  the  U-shaped  feature  is  "provided  with  a  loop  having 
a  hole  or  opening  therein  for  the  attachment  of  a  chain,"  But  not 
only  was  this  feature  void  of  invention,  but  it  was  disclosed  in  the 
Atwood  patents  above  referred  to.  Construing  claims  1,  2,  4,  and  5 
narrowly,  as  they  must  be,  the  defendant  does  not  infringe  them.  The 
defendant's  clasp  docs  not  have  a  lug  or  projection  on  the  end  of  the 
lever,  or  a  slot  in  the  spring  with  which  said  lug  or  projection  is 
adapted  to  engage,  nor  does  it  have  any  need  for  such  an  engagement. 
In  the  complainant's  device  it  is  intended  to  prevent  lateral  displace- 
ment of  the  spring,  but  the  defendant  provides  against  such  displace- 
ment by  having  the  edges  of  its  frame  raised,  thereby  forming  flanges 
or  shoulders  within  which  the  spring  rests.  It  is  true  the  complain- 
ant's expert  says  that  this  arrangement  does  not  prevent  lateral  dis- 
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placement,  but  It  is  quite  apparent  that  it  dofes.  Moreover,  tlie  'de- 
fendant in  this  respect  merely  follows  two  patents  to  Feiner  and 
Saxton,  514,454,  above  mentioned,  and  528,469.  As  to  infringement 
of  claim  4,  it  is  admitted  that  the  defendant's  dasp  has  shoulders 
which  prevent  the  lever  from  being  forced  through  the  slot  in  the 
frame.  This  feature,  however,  is  shown  in  the  Feiner  and  Saxton 
patent  528,469.  But,  aside  from  its  disclosure  in  the  prior  art,  it  seems 
clear  that  the  formation  of  shoulders  on  a  lever  to  prevent  its  slipping 
through  a  slot  presented  no  feature  of  novelty  or  invention.  Once 
such  a  condition  were  presented,  tlie  merest  tyro  in  mechanics  would 
understand  that  the  widening  of  the  lever  at  the  proper  point,  or 
the  insertion  of  a  pin  through  it,  or  the  provision  of  other  simple 
means,  would  remedy  the  difficulty. 

For  the  reasons  given,  the  bill  of  complaint  will  be  dismissed,  with 
costs. 


GENERAL  EI/EGTRIO  CO.  T.  AI/US-CHAIiMERS  Ca 
(District  Ck>art,  D.  New  Jersey.    June  26,  1912.) 

1.  PaTENTB  (§  312*) — INFBIKOEMENT— PBESUUPTION  FBOM  GRANHNO  OF  SEPA- 
RATE Patents. 

The  presumption  is  that  a  device  for  which  a  patent  is  granted  does 
not  infringe  a  prior  patent 

[Ed.  Note.— For  other  cases,  see  Patents,  Gent  Dig.  fiS  643-549;  Dec. 
Dig.  f  312.*] 

%  Patents  (J  328*) — ^Infringement — Eleotrigal  Transformers. 

The  Moody  patent.  No.  591369,  for  an  electric  transformer,  is  limited 
by  the  prior  art  to  a  transformer  having  two  separate  ventilating  sys- 
tems independently  controlled,  one  for  cooling  the  coils  and  the  other 
the  core.  As  so  limited,  held  not  Infringed  by  the  device  of  the  Nichols 
patent.  No.  873,106,  wlUch  does  not  contain  such  separate  ventilating 
systems. 

^  In  Equity.    Suit  by  the  General  Electric  Company  against  the  AI- 
lis-Chalmers  Company.    On  final  hearing.    Decree  for  defendant 

Kerr,  Page,  Cooper  &  Hayward,  and  Drury  W.  Cooper,  for  com- 
plainant. 

Lawrence  K.  Sager  and  Clifton  V.  Edwards  (Thomas  F.  Sheridan, 
on  the  brief),  for  defendant. 

CROSS,  District  Judge.  The  patent  in  suit  No.  591,869,  issued  Oc- 
tober 19,  1897,  to  one  Moody,  for  an  electric  transformer,  was,  as 
to  the  claims  in  issue,  together  with  others,  sustained  in  the  case  of 
General  Electric  Co.  v.  Wagner  Electric  Mfg.  Co.  (C.  C.)  123  Fed 
101 ;  s.  c,  on  Appeals,  130  Fed.  772,  66  C.  C.  A.  82.  The  objects  of 
the  invention  as  set  forth  by  the  patentee  are  as  follows : 

'^he  present  invention  relates  to  transformers  specially  intended  for  very 
high  voltages,  as  twenty  thousifnd  to  thirty  thousand  volts,  for  example,  and 
has  for  one  of  its  objects  to  so  arrange  the  energizing-coils  that  they  are 
well  insniated  from,  the  surrounding  core  and  from  each  other,  at  the  same 
time  providing  suitable  means  for  ventilation. 

•For  oUi«r  QMM  SM  Mine  topic  A  |  mumbbb  In  Dec  Ik  Am.  Digi.  1907  to  date,  St  Rep'f  Indexee 
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'The  Inyentlon  also  has  for  its  object  to  provide  a  transformer  having  two 
complete  and  separately  controlled  systems  of  cooling,  one  being  for  the  coils, 
and  the  other  for  the  laminated  core." 

And  later  and  in  the  last  clause  of  the  specification^  he  adds  the 
following: 

"It  will  be  seen  that  there  are  two  separate  ventilating  systems  for  cooling 
the  transformer,  one  for  the  colls,  the  other  for  the  iron,  and  that  each  of 
them  is  controlled  independently  of  the  other." 

That  idea  is  conspicuously  apparent  throughout  both  the  drawings 
and  specification.  His  invention  mainly  consisted  in  ventilating  the 
coils  and  core  of  the  transformer  by  two  entirely  separate  and  in- 
dependently controllable  currents  of  air.  Both  the  lower  court  and 
the  Circuit  Court  of  Appeals  so  found  in  what  will  hereafter  be  called 
the  Wagner  Case,  and  an  examination  of  the  prior  art  discloses  that 
his  patent,  to  be  upheld,  must  necessarily  be  thus  restricted.  The 
opinion  of  Judge  Townsend,  who  spoke  for  the  Second  Circuit  Court 
of  Appeals,  clearly  sets  forth  the  nature  and  character  of  Moody's 
invention  in  the  following  language: 

"The  patented  transformer  comprises  an  outer  Inclosing  case  mounted  on 
a  base  provided  with  a  chamber  open  at  the  bottom  for  the  admission  of  air 
or  other  insulating  medium.  Within  the  said  case  are  primary  and  second- 
ary coils,  vertically  placed,  and  the  laminated  core,  horizontally  placed  and 
divided  into  sections,  separated  by  passages  through  which  the  Insulating  and 
cooling  medium  can  flow.  The  fundamental  principle  of  construction  con- 
sists in  so  inclosing  the  coils  and  their  ventilating  passages  in  an  inner  in- 
closing case,  extending  from  a  point  at  a  considerable  distance  above  the 
coils  to  a  point  equally  below  the  coils,  as  to  Insure  complete  electrical  and 
mechanical  Insulation  of  the  core  and  its  ventilating,  system  from  the  coils, 
and  adapt  it  to  independent  regulation.  It  further  consists  in  insulating  the 
primary  coils  from  the  secondary  coils,  and  providing  ventilating  spaces  be- 
tween and  around  the  coils  in  such  a  way  as  to  materially  reduce  the  quant- 
ity of  heat-incloslQg  wrappings  and  still  preserve  sufficient  electrical  insula- 
tion. It  is  sufficient  for  the  purpose  of  this  inquiry  to  say  that  the  patentee 
substituted  for  the  large  quantity  of  insulating  covering  required  by  the  prior 
art  a  small  amount  of  such  mechanical  insulation,  and  also  ventilating  air 
spaces,  and  thereby  overcame  the  objections  of  overheating  attendant  upon 
the  use  of  Insulating  material  alone.  One  current  of  air  enters  at  the  base, 
passes  up  through  the  vertical  passages  between  the  coils.  Another  current 
passes  up  at  the  side,  and  through  the  horizontal  passages  between  the  lam- 
inations of  the  core,  and  to  the  outside  of  the  case.  It  will  be  seen  that  there 
are  two  separate  ventUating  systems  for  cooling  the  transformer,  one  for 
the  colls,  the  other  for  the  iron,  and  that  each  of  them  is  controlled  inde- 
pendently of  the  other." 

Several  prior  patents  disclose  substantially  the  features  of  the  pat- 
ent in  suit,  other  than  its  dual  ventilating  system,  but  the  nearest 
approach  to  it  is  perhaps  found  in  a  British  patent  No.  1051  of  1891 
to  one  Ferranti.  Ferranti,  however,  did  not  show  that  the  passages 
through  the  core  were  independent  and  independently  ventilated  from 
the  passages  between  and  about  the  primary  and  secondary '  coils, 
and  it  was  the  absence  of  this  feature,  and  this  only,  which  apparently 
led  the  Circuit  Court  of  Appeals  in  the  Wagner  Case  to  distinguish 
it  from,  and  thus  uphold,  th-e  patent  in  suit    That  court  said : 

"It  is  only  by  a  consideration  of  the  objects  sought  and  a  comparison  of 
the  results  accomplished  by  the  two  devices  that  the  materiality  of  the  dif- 
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.  ference  can  be  determined.  Generally  speaking,  Ferrantl*8  derlce  does  not 
.  i^ppear  to  be  so  constructed  as  to  provide  for  or  promote  circulatory  ventila- 
tion. His  air  spaces  'not  only  serve  to  keep  the  colls  cool,  but  also  to  secure 
Improved  insulation.'  Moojdy's  object  Is  ^providing  suitable  means  for  ven- 
tilation ♦  *  ♦  by  means  of  a  current  of  air  or  other  Insulating  medium.* 
But,  even  if  the  idea  of  ventilation  is  sufllclently  disclosed  (and  it  is  men- 
tioned in  Ferranti's  specification)  his  construction  precludes  the  possibility 
of  ventilation  through  separate  and  distinct  passages  about  the  primary  and 
secondary  colls  insulated  from  each  other  and  independent  of  the  transverse 
passages  of  the  core,  which  is  an  essential  element  of  the  Moody  invention.** 

In  view  of  Ferranti,  two  prior  patents  to  Moody,  Nos*  516,829 
and  558,090,  1896,  and  a  British  patent,  No.  9817,  1888,  to  Kapp,  not 
pleaded,  but  offered  in  evidence  herein,  together  with  a  publication 
known  as  "Kapp's  Book  on  Transformers,"  published  May,  1895,  it 
is  obvious  that  the  claims  of  the  patent  in  suit  must,  as  will  pres- 
ently be  shown,  receive  a  narrow  construction.  In  the  Moody  pat- 
ent. No.  516,829  (1894),  there  is  shown  a  transformer  inclosed  in 
a  casing,  and  cooled  by  an  upward  flow  of  air,  "through  or  about 
the  transformer  or  other  electric  apparatus  dependent  upon  and  con- 
trolled by  the  flow  of  current  through  its  coils."  He,  furthermore, 
arranges  by  means  of  an  automatic  pump  to  increase  the  flow  of  cool- 
ing liquid  when  the  load  upon  the  transformer  is  heavy,  and  to  cut 
it  off  when  it  is  light.  In  Moody's  patent,  No.  558,090  (1896),  the 
transformer,  as  in  the  patent  in  suit,  is  inclosed  in  a  casing  and  sup- 
ported by  a  base.  In  both  of  them  the  laminae  of  the  core  lie  in 
horizontal  planes,  the  primary  and-  secondary  windings  are  subdi- 
vided into  coil  sections  in  vertical  planes  within  the  core,  which  sec- 
tions are  spaced  apart  to  provide  vertical  ventilation.  The  cooling 
medium  provided  is  oil  and  not  air,  although  the  patent  suggest  a 
modified  use  of  the  latter  under  certain  conditions.  This  patent  shows 
a  transformer  construction  which,  in  its  general  features,  is  not  unlike 
that  of  the  patent  in  suit.  True,  as  just  stated,  it  used  oil  as  a  cool- 
ing medium,  but  the  use  of  air  for  that  purpose  was  old  and  shown 
in  a  patent  to  Thomson,  No.  387,123  (1888),  and  in  Moody  No.  516,- 
829,  and.it  would  not,  under  the  circumstances,  have  involved  in- 
vention to  provide  means  for  forcing  air  through  the  spaces  between 
the  coil  sections  and  through  the  air  spaces  in  the  spacing  blocks 
about  and  adjoining  the  iron  core.  In  the  Kapp  British  patent,  the 
primary  and  secondary  windings  form  separate  coil  sections  which 
are  insulated  from  each  other  and  from  the  core  by  partitions  of 
insulating  material,  which  project  beyond  the  windings,  as  they  do 
in  the  patent  in  suit,  and  also  in  Ferranti.  Indeed,  Mr.  Moody  tes- 
tifies : 

'*That  in  developing  the  idea  covered  by  the  patent  in  snit  I  consider  that 
I  did  nothing  new  with  reference  to  providing  proper  leakage  distances  on 
the  spaced  insulation." 

Kapp  also  provides  ventilating  spaces  in  the  core.    Thus  he  says: 

"Suitable  spaces  for  ventilation  being  provided  longitudinaUy  in  each  sudi 
horizoptal  group  (of  lamlnte)  if  desired*'* 
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Without  Stopping  to  discuss  the  pertinent  disclosures  of  Kapp's 
book  on  transformers,  attention  will  now  be  more  particularly  direct- 
ed to  the  patent  of  Ferranti,  which  so  closely  approximates  the  dis- 
closures of  the  patent  in  suit,  as  to  demand  what  alone  the  Court  of 
Appeals  in  the  Wagner  Case  allowed,  a  limited  construction  of  its 
claims. 

Ferranti's  transformer  shows  the  core  in  sections  and  spaced  apart, 
which  spacing  is  likewise  true  in  respect  of  its  primary  and  secondary 
windings.  In  these  spacings  insulating  casings  or  partitions  are  set, 
which  insulate  the  coil  sections  from  the  core,  which  casings  are  also 
spaced  from  the  coil  sections  so  as  to  permit  th€  air  to  contact  with 
the  coils.    Ferranti  thus  describes  their  purpose  and  operation : 

"Between  the  Iron  and  the  inner  set  of  conductor  colls  of  a  converter,  I 
also  maintain  an  air  space  and  also  between  this  set  of  conductor  coils  and 
the  next  set  and  if  there  are  more  sets  an  air  space  between  each  and  also 
.  an  air  space  between  the  exterior  of  the  outer  coil  and  the  portions  of  the 
iron  rings  which  go  outside  it— these  air  spaces  not  only  serve  to  keep  the 
coils  cool,. but  also  tp  secure  improved  insulation.  For  keeping  the  coils  at 
the  proper  distance  apart  one  from  the  other  and  from  the  iron  I  employ 
distance  pieces  of.  insulating  material  placed  between  them. 

"Each  conductor  coil  is  also  subdivided  Into  a  number  of  parallel  rings  or 
sections  as  described  In  the  speciUcation  above  mentioned.  In  other  forms 
of  converters  the  division  of  the  coils  and  separation  of  the  irons  may  sim- 
Uarly  be  carried  out 

"In  addition  to  using  distance  pieces  for  separating  the  primary  and  sec- 
ondary coils  from  one  another  and  from  the  iron  and  making  air  spaces  be- 
tween them  I  in  some  cases  use  cylindrical  divisions  of  cured  ebonite  or 
Uke  insulating  material  held  midway  between  them  in  the  center  of  the  air 
spaces.*' 

Ferranti  has  two  sets  of  air  passages,  one  for  the  core  and  the  other 
for  the  coils,  but  both  sets  open  at  the  bottom  and  at  the  top  into  a 
common  air  chamber ;  hence  he  did!  not  provide  two  independent  and 
independently  regulated  systems  of  ventilation  as  did  Moody. 

Sufficient  has  been  said  to  show  that  Moody  wrought  in  an  art 
already  crowded,  and,  while  he  unquestionably  made  an  advance 
therein,  still,  under  the  circumstances,  he  must,  as  already  stated,  be 
restricted  to  substantially  wl^at  he  has  shown  and  claimed,  and  thus 
restricted  the  defendant's  device  does  not  infringe  the  claims  in  issue, 

[1]  Moreover,  the  defendant's  transformer  is  made  in  substantial 
conformity  with  a  patent  to  Nichols  No.  873,166  (1907).  That  pat- 
ent was  issued  in  the  face  of  the  patent  in  suit,  which  it  was  avowedly 
intended  to  avoid,  and  which  the  examiner  in  the  Patent  Office  evi- 
dently believed  it  did  avoid.  The  Nichols'  patent  is  to  say  the  least 
prima  facie  valid,  and  carries  with  it  the  presumption  that  it  does  not 
infringe  the  complainant's  patent.  Coming  et  al.  v.  Burden,  15  How. 
252,  270,  14  L.  Ed.  683;  Boyd  v.  Janesville,  158  U.  S.  260,  261,  15 
Sup.  Ct.  837,  39  L.  Ed.  973;  Kokomo  Fence  Machine  Co.  v.  Kitsel- 
man,  189  U.  S.  8,  23,  23  Sup.  Ct.  521,  47  L.  Ed.  689;  Union  Match 
Co.  V.  Diamond  Match  Co.,  89  C.  C.  A.  172,  162  Fed.  148,  156;  N. 
J.  Wire  Cloth  Co.  v.  Buffalo  Expanded  Metal  Co.  (C.  C.)  131  Fed. 
265,  268,  affirmed  without  opinion  135  Fed.  1021,  68  C.  C.  A.  672. 
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[2]  Furthermore,  the  fundamental  feature  of  the  Moody  patent, 
as  above  fleclar^d,  is  not  found  in  the  alleged  infringing  device.  In 
this  respect  the  defendant's  construction  follows  the  prior  art  far  more 
closely  than  it  follows  the  patent  under  consideration.  Two  independ- 
ent and  independently  regulated  sets  of  passages  for  the  circulation 
of  a  cooling  medium,  one  through  the  transverse  passages  of  the  core 
and  the  other  through  and  between  the  coil  sections,  cannot  be  found 
in  the  defendant's  transformer.  In  it  the  air  flows  from  a  common 
chamber  below,  and,  after  passing  through  between  the  coils  and 
through  the  vertical  passages  adjoining  the  core,  is  reunited  in  a  com- 
mon chamber  at  the  top.  All  of  the  air  which  passes  through  its 
transformer  enters  at  a  single  inlet  at  the  bottom  and  passes  out 
through  a  common  outlet  at  the  top,  and  there  is  absolutely  no  means 
provided  for  independently  regulating  the  two  currents,  which  is  un- 
doubtedly a  valuable  feature,  since  the  heating  of  the  core  is  a  con- 
stant factor,  while  that  of  the  coils  is  variable  and  dependent  upon 
the  load  which  from  time  to  time  they  carry.  Furthermore,  the  de- 
fendant's construction  has  no  ventilating  passages  through  the  core 
itself,  since  its  laminae  are  not  divided  into  sections  as  called  for  by  tlie 
Moody  patent.  Hence,  as  above  stated,  it  does  not  have  the  two  sets 
of  passages  called  for  by  claim  4,  which  form  "independent  cooling 
and  ventilating  systems,  one  for  the  coils,  and  one  for  the  core,"  each 
of  which  "is  controlled  independently  of  the  other." 

Claim  11  is  upheld  in  the  Wagner  Case,  because  Ferranti  had  not 
shown  the  independently  regulated  dual  ventilating  system  of  Moody, 
which  was  declared  to  be  the  essential  feature  of  his  invention.  Thus 
defined  and  limited,  the  defendant  does  not  infringe  the  claim,  be- 
cause, as  already  shown,  its  device  does  not  have  two  independent 
sets  of  ventilating  passages.  It  has  no  ventilating  passages  at  all 
through  the  core,  nor,  again,  does  it  have  insulating  casings  projected 
above  and  below  the  ends  of  the  coils,  as  required  by  the  complain- 
ant's patent  wherein  each  of  the  coils  has  completely  inclosing  it  and 
extending  beyond  its  end,  an  insulated  casing.  The  complainant  con-* 
tends,  however,  that  the  so-called  washers  of  the  defendant's  con- 
struction are  the  casings  just  referred  to.  But  this  is  not  so.  They 
are  rather  partitions  such  as  were  shown  in  the  prior  art.  They  are 
independent  of  the  casings,  which  do  not  extend  beyond  the  ends  of 
the  coils. 

Moreover,  the  complainant's  expert  testified  upon  his  direct  exam- 
ination in  respect  of  Moody's  invention  as  embodied  in  the  patent  in 
suit,  as  follows: 

"Moody  faced  the  serious  problem  of  making  a  bigh  potential  transformer 
of  large  current  capacity  which  could  be  cooled  by  air,  and  would  keep  elec- 
trically operative  and  strong  in  spite  of  the  passage  and  transformation 
through  Its  mechanism  of  large  quantities  of  electrical  energy.  He  solved 
the  problem  by  combining  features  of  construction  which  would  (a)  minimize 
the  covering  necessary  to  insulate  individual  colls  of  wire,  and  thus  greatly 
assist  conduction  and  convection  of  heat  from  conductors  of  large  currents; 
(b)  secure  the  necessary  high  insulation  between  adjacent  fractions  of  the 
same  winding,  and  between  the  two  windings  collectively  considered,  and  be- 
tween all  of  the  windings  and  the  core,  by  using  refractory  solid  material 
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and  atr  spaces ;  (c)  provide  for  varying  to  any  desired  extent  the  total  and 
relatlvanventilatlon  of  the  two  general  divisions  of  the  structure,  the  core  on 
the  one  hand  and  the  colls  on  the  other." 

Upon  cross-examination,  on  being  asked  in  substance  whether  the 
defendant's  transformer  embodied  tiie  three  features  of  construction 
above  set,  forth,  he  replied : 

"I  understand  it  embodies  all  of  the  features  quoted  in  the  question,  except 
that  of  the  relative  ventilation  of  the  two  general  divisions  of  the  structure. 
The  core  on  one  hand,  and  the  coils  on  the  other." 

And  under  further  cross-examination  unqualifiedly  admitted  that 
the  features  of  paragraphs  "a"  and  "b"  were  not  novel  with  Moody, 
from  which  it  follows  that  the  one  and  only  novel  feature  of  the  pat- 
ent in  suit,  as  set  forth  in  paragraph  "c"  above,  is  not  found  in  the 
defendant's  transformer,  which  conclusion,  moreover,  seems  to  be 
demanded  in  view  of  the  prior  art  as  above  outlined. 

The  bill  of  complaint  will  be  dismissed  with  costs. 


CHEATHAM  ELECTRIC  SWITCHING  DEVICE  CO.  T.  TRANSIT 
DEVELOPMENT  CO.  et  al. 

(District  Court,  B.  D.  New  York.    July  1,  .1912.) 

1.  Patbitts  (I  826*) — Suits  fob  iNraiNOEMENT — Vioi^tion  of  Injunction. 

Defendants  required  to  pay  for  the  expense  and  trouble  caused  to 
complainant  in  bringing  proceedings  for  contempt  for  violation  of  an  in- 
junction against  infringement  of  a  patent  for  an  electric  switch,  where, 
although  they  had  disconnected  and  ceased  to  use  the  infringing  devices, 
they  had  not  been  removed. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  fj  613-619;  Dec. 
Dig.  f  326.*] 

2.  Patents  (|  276*) — SxnT  fob  Infbinoeicent— EvipENCE — Effect  of  Pbiob 

Adjudication. 

The  verdict  of  a  Jury,  in  an  action  at  law  awarding  damages  for  the 
infringement  of  a  patent,  while  it  establishes  the  validity  of  the  patent 
as  between  the  parties,  does  not  disclose  the  construction  placed  upon  it 
by  the  Jury  or  what  claims  In  suit  were  held  valid,  and  does  not  there- 
fore afford  a  basis  upon  which  a  court  of  equity  in  a  subsequent  suit 
between  the'  same  parties  can  determine  the  question  of  infringement  by 
a  different  device,  without  further  evidence. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §|  240,  432-434; 
Dec.  Dig.  f  276.*] 

3.  Patents  (§  314*) — Suit  fob  Infbingement— Taking  of  Testimony. 

A  motion  to  require  the  testimony  to  be  taken  orally  in  court  on  the 
trial  in  an  equity  suit  for  infringement  of  a  patent  denied. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  fi  550-653;  Dec 
Dig.  f  314.»] 

• 
In  Equity.  Suit  by  the  Cheatham  Electric  Switching  Device  Company 
against  the  Transit  Development  Company,  Nassau  Electric  Railroad 
Company,  and  American  Automatic  Switch  Company.     On  various 
motions  hy  complainant. 

'for  otber  cmm  lee  saine  topic  it  S  nttubbb  in  Dec.  Ik  Amu  Digs.  1907  to  <bit6,  4fc  Rep'r  Indoxoi 
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O.  Ellery  Edwards,  Jr.,  of  New  York  City,  for  complainant 
Kiddle  &  Wendell,  of  New  York  City,  for  defendants.       * 

CHATFIELD,  District  Judge.  The  complainant  has  brought  on 
various  motions  in  the  present  action,  which  have  been  argued  to- 
gether, but  which  must  be  considered  separately. 

The  present  action  is  that  in  which  the  American  Automatic  Switch 
Company  was  released  as  a  party  defendant,  upon  the  determination 
of  a  plea  interposed  by  it  (Cheatham  Electric  Switching  Device  Co.  v. 
Transit  Development  Co.  et  al.  [C.  C]  191  Fed.  727),  and  in  which 
a  temporary  injunction  was  granted  against  the  use  of  the  device 
referred  to  throughout  these  papers  as  Type  14,  which  had  been  the 
basis  of  a  preceding  action  brought  by  this  complainant  against  the 
two  defendants,  the  Transit  Development  Company  and  the  Nassau 
Electric  Railroad  Company,  with  reference  to  the  use  and  mainte- 
nance of  eight  of  these  Type  14  devices,  under  claims  1  and  2  of 
patent  No.  917,541,  and  claim  3  of  patent  No.  612,702,  owned  by  the 
complainant. 

The  former  action  as  to  these  eight  devices  was  tried  before  a  jury 
and  resulted  in  a  verdict  for  the  complainant,  which  was  affirmed 
upon  appeal,  194  Fed.  963.  For  the  present,  therefore,  it  may  be 
considered  as  settled  that  a  device  of  the  sort  known  as  T3rpe  14  has 
been  adjudicated  to  be  an  infringement  of  the  specified  claims  of  the 
Cheatham  patents  above  named,  and  that  the  defendants  in  the 
present  action  have  been  enjoined  from  maintaining  or  using,  pending 
final  hearing,  any  structures  embodying  the  inventions  in  these  claims 
of  these  patents,  and  from  infringing  them  in  any  way  whatever. 

[1]  The  first  motion  is  an  application  to  punish  these  defendants 
for  contempt  for  a  violation  of  this  last  temporary  injunction.  The 
complainant  has  pointed  out  certain  places  in  the  city  of  Brooklyn,  at 
which  the  Transit  Development  Company  maintained  or  allowed  to 
remain,  upon  the  tracks  of  the  Nassau  Electric  Railroad  Company, 
the  so-called  trolley  pan  or  framework  attached  to  the  trolley  wire, 
which,  when  connected,  was  used  as  a  part  of  the  device  Type  14, 
and  which  was  the  subject  of  the  actidn  at  law. 

Upon  the  argument  of  the  motion  it  was  admitted  that  the  trolley 
pans  had  not  been  removed,  but  their  use  or  active  maintenance  was 
denied,  and  a  willingness  to  take  the  trolley  pans  from  the  wires  was 
expressed ;  the  delay  being  apparently  not  for  any  improper  purpose, 
nor  for  intended  defiance  of  the  court's  order. 

Before  this  motion  was  finally  argued  and  submitted,  the  com- 
plainant called  the  attention  of  the  court  and  of  the  defendants  to 
a  maintenance  of  two  more  similar  Typt  14  devices,  which  were  over- 
looked by  the  defendants  previously.  Before  the  final  submission, 
all  of  the  Type  14  contactors  had  been  actually  removed  from  the 
lines  of  the  Nassau  Electric  Railroad  Company.  '  But  on  this  final 
argument  further  affidavits  were  presented,  to  the  effect  that  the 
defendant  the  Transit  Development  Company  was  maintaining  and 
repairing  switches  on  tracks  of  two  other  railroads  forming  a  part 
of  the  Brooklyn  Rapid  Transit  system;   and  that  these  devices  and 
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their  maintenance  by  .one  of  the  defendants  to  this  action  was  in 
violation  of  the  provisions  of  the  injunction  which,  while  expressed 
in  language. applicable  to  both  defendants,  nevertheless  would  cover 
an  infring^ent  by  either  one  alone.  The  defendant  the  Transit 
Development  Company  thereupon,  and  within  seven  days  after  the 
argument  of  the  motion,  removed  from  the  wires  of  all  of  the  com- 
panies pointed  out  or  found  in  the  Brooklyn  Rapid  Transit  system, 
every  trolley  pan  or  contactor  of  the  style  known  as  Type  14,  and 
they  therefore  ask  that  they  be  relieved  from  any  punishment  for 
the  alleged  unintentional,  and  immaterial  violation  of  the  strict  terms 
of  the  injunction  order. 

It  would  seem  that  tlie  delay  in  removing  the  original  trolley  pans, 
in  the  place  of  merely  disconnecting  the  wires  operating  the  same, 
was  not  such  a  contempt  as  should  be  punished,  beyond  the  expense 
of  ascertaining  whether  the .  defendants  had  complied  with  the  or- 
ders of  the  court.  And  in  the  same  way,  the  failure  on  the  part  of 
6ne  defendant  to  avoid  the  use  of  similar  structures  upon  the  other 
systems,  ctonot  be  justified,  but  is  nevertheless  somewhat  excusable, 
inasmuch  as  it  was  remedied  as  soon  as  pointed  out. 

The  complainant,  however,  having  been  put  to  the  expense  of 
bringing  the  matter  to  the  attention  of  the  defendants,  and  while 
admitting  their  good  faith,  being  Compelled  to  bring,  at  the  cost  of  its 
own  time  and  effort,  the  defendants  to  a  realization  of  the  facts, 
should  not  be  left  entirely  without  a  remedy.  The*  legal  expense 
connected  with  the  first  application  has  been  stated  under  oath  to  be 
$75,  and  the  witness  Cheatham  was  shown  by  the  affidavits  to  have 
devoted  considerable  time  to  an  inspection  of  the  devices  necessary 
.  to  making  said  motion. 

It  would  seem  that  a  denial  of  the  motion  to  punish  the  defend- 
ants for  contempt,  upon  the  payment*  of  $50  by  the  Nassau  Electric 
Railroad  Company,  and  $100  by  the  Transit  Development  Company, 
to  the  complainant,  would  be  equitable  under  the  circumstances. 

The  second  motion  is  an  application  by  the  complainant  to  punish 
the  defendants  for  the  making,  using,  and  selling  of  certain  devices 
known  as  "Type  15"  switch. 

The  third  motion,  which  can  be  considered  therewith,  was  for  an 
injunction,  pending  the  trial  of  the  action,  against  further  construc- 
tion, use,  or  sale  of  this  American  Automatic  Switch  "Type  15." 

The  fourth  motion,  which  can  also  be  considered  with  Nos.  2  and 
3,  is  for  an  order  to  compel  the  defendants  to  remove,  from  tracks 
and  wires  within  their  jurisdiction,  all  the  switch  devices  known  as 
either  14  or  15,  and  which  are  maintained  or  used  by  either  of  the  . 
defendants. 

As  to  this  last  motion,  with  respect  to  Type  14,  the  affidavits  show 
that  compliance  has  now  been  had ;  but,  if  not,  the  complainant  would 
be  entitled  to  have  structures  of  that  sort  removed  forthwith. 

[2]  As  to  Type  15,  the  entire  question  depends  upon  the  effect 
of  the  verdict  in  the  action  at  law  above  referred  to,  with  relation  to 
claims  1  and  2  of  the  last  Cheatham  patent^  and  claim  3  of  the  earlier 
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patent,  and  the  evidence  presented  as  to  the  alleged  infringement  by 
the  Type  15  switch  of  these  claims. 

An  examination  of  the  claims  and  of  the  record  in  the  earlier  strit, 
with  the  charge  to  the  jury  and  the  opinion  of  the  Court  of  Appeals, 
makes  it  plain  that  claim  3  of  patent  No.  612,702  gave  a  patent  for 
a  structure,  so  arranged  as  to  accomplish  the  desired  object  by  a 
device  never  before  made  in  that  form;  while  claims  1  and  2  of 
patent  No.  917,541  cover  .an  improved  device  for  the  same  general 
purpose,  and  to  a  certain  extent  using  equivalents  for  the  elements  of 
the  device  shown  in  the  other  patent,  but  yet  having  substantial  differ- 
ences in  the  arrangement  of  parts,  so  as  to  perform  different  functions 
and  produce  a  different  combination.  That  is,  claims  1  and  2  of  the 
later  patent  prove  the  earlier  patent  to  have  been  that  of  a  com- 
bination or  of  a  device  to  accomplish  a  particular  object  in  a  par- 
ticular way,  rather  than  the  patent  for  a  method  or  process  of  con- 
trolling a  switch  point  by  means  of  an  electric  current,  to  be  used 
by  the  motorman,  and  as  operated  by  any  structure  producing  thai 
result. 

The  questions  submitted  to  the  jury  were  not  divided  into  spe- 
cific queries,  nor  did  the  verdict  of  the  jury  specify  which  of  the 
claims  was  valid,  or  whether  both  were  valid,  nor  which  of  the  claims 
was  infringed,  nor  whether  both  were  infringed. 

The  verdict  of  the  jury  renders  res  adjudicata  as  to  the  complainant 
and  the  defendants  or  their  successors  (it  happens  that  they  are  the 
same  parties  in  this  action)  the  precise  question  only  which  was  sub- 
mitted to  the  jury,  namely,  whether  or  not,  upon  any  of  the  grounds 
upon  which  a  verdict  could  depend,  the  complainant  had  sustained  the 
burden  of  proof.    Russell  v.  Place,  94  U.  S.  606,  24  L.  Ed.  214. 

It  must  follow  therefore  that  if  the  same  defendants  were  using, 
making,  or  maintaining  the  device  Type  14,  and  any  of  the  present 
motions  should  be  made  upon  facts  not  denied  or  not  successfully  dis- 
puted by  the  defendants,  the  motion  should  be  granted.  It  would 
be  apparent  that,  under  those  circumstances,  a  determination  of  the 
same  issue  between  the  same  parties,  and  with  relation  to  the  same 
subject-matter,  or  identically  similar  subject-matter,  would  have  to  be 
followed  by  the  same  result,  unless  newly  discovered  evidence,  or 
some  mistake  of  fact,  appealed  to  the  discretion  of  the  court,  and  a 
new  trial  was  granted  if  that  could  still  be  done.  In  an  equity  ac- 
tion the  court  would  proceed  on  the  theory  that  the  adjudication  in 
the  action  at  law  was  valid,  and  would  not  attack  it  collaterally  as 
to  the  claims  therein  named. 

But  Type  15  provides  a  different  object  or  device  as  the  subject- 
matter  of  the  present  action.  The  complainant  contends  that,  for  the 
purposes  of  all  these  motions,  the  court  can  decide  that  Type  15  is 
operated,  maintained,  and  constructed  by  the  use  of  mechanical  parts, 
which  are  merely  the  equivalents  and  are  identical  with  the  parts  in 
Type  14;  and  that  this  court  can,  by  an  inspection  of  the  structure 
alone,  determine  not  only  that  a  temporary  injunction  should  issue, 
but,  substantially,  that  judgment  absolute  should  be  given  without  the 
taking  of  testimony  other  than  that  which  is  presented  upon  this  mo- 
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I  tion,  whether  the  present  action  be  brought  before  the  court  or  before 

I  a  jury. 

But  this  method  of  proceeding  does  not  appeal  to  the  court.  An 
action  at  law  to  recover  damages  for  an  infringement  of  patent  is 

i  allowed  by  statute.     It  is  apparent,  from  the  course  of  the  trial  of 

such  actions  as  have  been  tried  by  a  jury,  that  the  verdict  of  a  jury, 
while  satisfactory  in  many  ways,  does  not  give  the  court  the  founda- 
tion for  an  intelligent  statement  of  its  interpretation  of  the  letters 
patent  which  is  afforded  by  a  trial  under  the  equity  rules.  But  assum- 
ing that  the  action  at  law  and  the  verdict  of  a  jury  has  established 

I  the  rights  to  an  adjudication,  or  is  equivalent  to  establishing  the  doc- 

trine of  stare  decisis,  so  far  as  the  present  validity  of  the  patent  is 
concerned,  upon  the  claims  tested,  nevertheless,  to  ask  a  court  of 
equity  to  treat  the  verdict  of  the  jury  as  equivalent,  for  all  purposes, 

I  to  the  decision  of  a  court  of  equity,  and  to,  in  effect,  give  final  judg- 

ment, not  only  upon  an  interpretation  of  the  patent,  but  upon  an  in- 

I  terpretation  of  what  particular  issue  was  picked  out  and  found  by 

the  jury  in  the  complainant's  favor,  as  a  sufficient  basis  for  its  ver- 

;  diet,  is  not,  in  the  opinion  of  this  court,  a  safe  method  of  pi:ocedure. 

The  quickest  way  to  save  time  would  have  been  to  bring  this  action 
at  law,  and  to  bring  the  case  on  for  trial  immediately  before  a  jury, 
if  the  trial  of  the  first  action  in  that  way  has  proven  so  satisfactory. 
AH  of  these  motions,  therefore,  resolve  themselves  into  a  simple 
question,  as  to  whether  this  court  of  equity  is  satisfied,  upon  a  prima 
facie  determination  of  validity  of  some  claims  of  one  or  the  other  or 
both  of  the  Cheatham  patents,  to  hold  that  the  present  form  of  device, 
that  is.  Type  15,  is  stich  a  plain  infringement  that  none  of  the  de- 
fenses* which  may  be  interposed  under  the  answer  give  any  possible 

I  hope  of  success. 

Under  the  present  doctrine  of  the  law  with  relation  to  preliminary 

i  mjunctions,  and  considering  the  fact  that  the  damages  in  the  action 

i   •  at  law  were  computed  upon  royalties,  so  that,  if  the  complainant 

herein  eventually  prevails,  he  will  be  entitled  only  to  his  damages 

I  caused  by  the  necessity  of  bringing  the  action,  and  to  royalties  for 

the  use  of  the  alleged  infringing  device,  it  does  not  seem  to  the  court 

!  that  any  preliminary  injunction  should  issue. 

But  as  validity  might  be  presumed,  and  as  the  question  of  infringe- 
ment could  perhaps  be  disposed  of  now,  the  court  will,  from  time  to 
time,  as  a  condition  for  refusing  to  grant  the  injunction,  if  the  com- 
plainant so  desires,  direct  that  the  defendants  give  security,  at  the  rate 
of  the  probable  costs  and  damages  on  each  device  as  allowed  in  the 
former  action,  for  all  devices  of  Type  15  installed  up  to  the  time  of 
the  trial. 

[3]  The  fifth  motion  is  an  application  to  have  the  court  apply  a 
rule  now  existing  in  the  Southern  district  of  New  York,  under  which 
the  testimony  is  to  be  taken  orally  in  court  on  the  trial.  In  a  case 
brought  by  the  National  Equipment  Company,  this  practice  has  been 
approved  by  a  decision  rendered  upon  appeal,  March  2,  1912,  in  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit    It  has  always  been 
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assumed  in  this  district,  even  though  the  rule  has  not  been  put.  in  ap- 
plication in  any  reported  case,  that  the  District  Court  has  power,  un- 
der the  sixty-seventh  rule  in  equity,  to  permit  one  party  to  cause  the 
whole  of  the  testimony  to  be  presented  orally  in  court  upon  final  hear- 
ing. If  the  court  has  the  power  to  permit  this,  it  has  always  been* 
considered  that  if  the  court  does  permit  it,  and  so  orders,  the  other 
parties  to  the  suit  must  obey.  The  Circuit  Court  of  Appeals  has  up- 
held the  idea  that  has  been  prevalent  in  this  district,  and  this  court 
feels  that  there  is  no  reason  why  any  patent  case  might  not  be  heard 
in  open  court,  if  the  engagements  of  the  court  permit  this  to  be  done. 
But  whether  it  would  prove  advisable  to  sit  in  continuous  sessions, 
and  without  revision  of  testimony,  does  not  answer  itself.  Under  the 
present  condition  of  the  calendars  and  the  wqrk  of  this  court,  it  would 
not  be  advisable  to  establish  this  practice,  and  the  court  sees  no  rea- 
son to  enter  into  a  discussion  as  to  the  advantages  or  disadvantages 
that  might  follow  that  matter.  The  affidavits  show,  if  the  complain- 
ant be  correct  in  his  ideas,  that  the  record  will  be  short,  and  neither 
the  question  of  expense  nor  saving  of  time  seems  to  be  of  controlling 
importance. 

It  would  seem  therefore  that  the  motion  to  have  the  witnesses  heard 
at  final  hearing  is  unnecessary,  and  that  the  court  need  not  establish 
a  practice  in  this  case  which  might  appeal  to  it  in  a  case  where  the 
ordinary  course  of  procedure  would  cause  hardship. 


COLDWELIMJILDARD  CO.  et  al.  v.  STAFFORD  CO. 
(District  Court,  D.  Massachusetts.    June  27,  1912.) 
No.  156  Equity.    (O.  0.  No.  < 


1.  Patents  (J  141*) — Reissues — ^New  Claims  fob  Sefabatb  and  Distinct 

Pabts  or  Invention. 

Under  the  provision  of  Rev.  St.  §  4916  (U.  S.  Comp.  St  1901,  p.  3393), 
authorizing  reissue  of  defective  patents,  that  **the  Commissioner  may, 
•  in  his  discretion,  cause  several  patents  to  he  issued  for  distinct  and 
separate  parts  of  the  thing  patented,  upon  demand  of  the  applicant,'*  he 
may  also  allow  new  and  separate  claims  for  such  separate  and  distinct 
parts. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  206-213;  IDeG. 
Dig.  §  141.* 

Grounds  for  reissue  of  patents,  see  note  to  General  Electric  Co.  y. 
Richmond  St  &  I.  Ry.  Co.,  102  C.  C.  A.  145.] 

2.  Patents   (§   141*) — ^Reissue — ^Validity — ^iDENTiTr   of   Invention — ^'^Sasib 

Invention/* 

The  question  whether  a  reissue  patent  is  for  the  "same  invention," 
within  Rev.  St  §  4916  (U.  S.  Comp.  St  1901,  p.  3393),  should  be  consid- 
ered not  merely  as  a  verbal  question,  but  as  a  substantial  question  to  be 
solved  by  reference  to  the  structure  itself  as  well  as  to  the  specification 
and  claims.  The  reissue  may  properly  correct  insufBciency  of  description 
of  what  is  clearly  shown  in  drawings  as  an  obvious  feature  of  the  struc- 
ture and  may  add  claims  adequate  to  protect  the  substance  of  an  Inven- 

^Ww  other  CMM  m«  lame  topic  ft  S  mtthbsr  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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tlon  or  Inventions  that  fairly  appear  in  the  original  and  whlcb  the  in- 
ventor sought  to  protect 

[Ed.  isTote.— For  other  cases,  see  Patents,  Cent.  Dig.  Si  206-213;  Dec. 
Dig.  §  141.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  p.  6323.] 
8.  Patents  (|  328*) — Validity  and  Infbingement — Stop-Motion  fob  Looms. 

The  Coldwell  &  Gildard  reissue  patent,  No.  11,923  (original  No.  637,- 
234),  for  a  stop-motion  for  looms,  covers,  as  did  the  original,  as  a  sep- 
arate invention,  a  special  form  of  drop-bar  capable  of  use  with  either 
mechanically  or  electrically  operated  stop-motions  which  discloses  pat- 
entable invention  and  merit  in  that  it  prevents  the  chafing  of  the  warp 
threads.  Such  feature  Is  more  fully  covered  in  the  new  claims  of  the 
reissue,  which  are  within  the  Invention  of  the  original  patent,  and  valid ; 
klBo,  held  infringed. 

In  Equity.  Suit  by  the  Coldwell-Gildard  Company  and  others  against 
the  Stafford  Company.     On  final  hearing.    Decree  for  complainants. 

Fish,  Richardson,  Herrick  &  Neave,  for  complainants. 
William  A.  Copeland  and  Wilmarth  H.  Thurston,  for  defendant. 

BROWN,  District  Judge.  This  is  a  bill  charging  infringement  of 
reissued  letters  patent  to  Coldwell  &  Gildard  No.  11,923,  July  30, 
1901,  applied  for  October  3,  1900.  The  original  patent  is  No.  637,234, 
applied  for  November  17,  1898,  granted  November  21,  1899. 

Claims  19  to  30,  inclusive,  excepting  claim  26,  are  in  issue.  These 
are  new  claims  not  found  in  the  original,  but  first  found  in  the  reis- 
sue.   In  the  original  the  specification  states : 

"Our  Invention  relates  to  Improvements  in  stop-motions  for  looms,  and  par- 
ticularly to  that  class  wherein  an  electrical  current  is  employed  for  setting 
the  stop-motion  and  is  established  by  the  breaking  of  one  or  more  warp 
threads." 

Excepting  claims  1  and  2  for  a  special  drop-bar  as  an  article  of 
manufacture,  the  claims  of  the  original  patent  are  for  an  electrically 
operated  stop-motion.  There  clearly  appears  an  intention  to  claim 
the  drop-bars  themselves  as  an  invention  distinguishable  from  the 
combination  of  these  drop-bars  with  electrical  means  for  operating 
the  devices  that  stop  the  loom. 

The  claims  in  suit  are  not  limited  to  electrically  operated  stop-mo- 
tions, but  relate  principally  to  an  arrangement  and  construction  of 
drop-bars  suitable  for  use  with  mechanically  operated  stop-motions 
as  well  as  with  electrically  operated  stop-motions.  The  defenses  are 
(1)  invalidity  of  the  reissue,  (2)  anticipation,  (3)  noninvention. 

The  general  principle  of  the  warp  stop-motion  is  that  the  breaking 
of  a  thread  serves  to  release  a  drop-bar  whose  fall  actuates  a  device 
which  stops  the  loom.  Drop-bafs  hung  upon  warp  threads,  released 
by  the  breaking  of  the  thread,  and  serving  by  their  fall  to  actuate 
mechanical  or  electrical  agencies  and  thus  stop  the  loom,  were  very 
old.  The  art  is  full  of  such  devices,  and  it  is-saidi  that  prior  to  1908 
there  were  in  different  countries  about  200  patents  for  warp  stop- 
motions. 

*For  other  casea  see  same  topic  A  S  nuubbh  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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The  defendant's  brief  states  that  in  the  prior  art  were  two  general 
forms:  Mechanical  stop-motions  in  which  the  dropping  of  a  dtop- 
bar  stops  the  loom  solely  by  mechanical  means,  and  electrical  stop- 
motions  in  which  the  dropping  of  the  bar  closes  an  electric  circuit, 
thus  actuating  the  stopping  device. 

In  the  original  patent  is  shown  an  electric  circuit  normally  open, 
but  closed  upon  the  breaking  of  a  warp  thread  through  the  fall  of 
its  drop-bar.  The  complainants  state  that  the  original  patent  discloses 
an  arrangement  and  construction  of  drop-bars  which  is  new  and  val- 
uable in  that  it  prevents  the  chafing  of  the  threads ;  that  this  is  equally 
valuable  whether  the  loom  is  "knocked  off"  by  electrical  or  by  purely 
mechanical  means;  and  that  the  drop-bars  are  used  by  the  pafties 
complainant  in  both  ways. 

It  is  said  that  the  danger  of  breaking  threads  was  real,  and  that 
it  was  highly  desirable  that  the  drop-bars,  introduced  to  detect  breaks, 
should  not  themselves  be  a  cause  of  breakage  by  chafing  the  threads. 

The  Coldwell  &  Gildard  invention,  it  is  said,  is  the  culmination 
of  the  art  in  this  direction,  "since  each  thread  is  exposed  to  only  the 
slight  friction  of  a  single  light  drop-bar  which  is  free  to  vibrate  up 
and  down  or  transversely,  and  is  wholly  relieved  from  the  crowding 
and  chafing  effect  of  the  adjacent  drop-bars." 

That  there  is  substantial  merit  in  the  anti-friction  feature  is  satis- 
factorily shown  by  the  testimony  of  practical  men  and  by  the  extensive 
use  of  the  invention.  This  feature  is  especially  valuable  with  soft  and 
delicate  threads  and  in  the  manufacture  of  high  sleyed  goods  with 
from  96  to  128  threads  to  the  inch. 

The  application  for  a  reissue  was  filed  a  little  more  than  10  months 
after  the  date  of  the  original  patent. 

It  is  not  disputed  by  complainants  that  the  claims  of  the  reissue 
and  of  the  original  are  of  very  different  scope.  It  is  said,  however, 
that  the  claims  added  by  the  reissue  cover  the  warp  stop-mechanism 
shown  in  Fig.  5  and  described  in  the  original  specification,  without 
the  unnecessary  limitation  to  electrical  connections  and  with  express 
reference  to.  avoidance  of  chafing. 

The  right  is  asserted  to  make  these  claims  as  for  new  and  useful 
subcombinations  of  the  entire  Coldwell  &  Gildard  machine  not  ade- 
quately protected  by  the  original  patent. 

The  defendant  contends  that  each  original  claim,  except  claims  1 
and  2,  is  limited  to  electrical  operation  and  is  for  an  organized  stop- 
motion,  and  includes  the  parts  necessary  to  close  the  circuit,  and  that 
no  one  of  the  new  claims  is  for  an  organized  stop-motion ;  that  each 
new  claim  of  the  reissue  is  for  a  combination  different  from  the  com- 
binations of  the  original  patent  and  therefore  for  an  entirely  different 
invention.  It  is  also  said  that  each  claim  is  for  an  invention  different 
from  anything  pointed  out  or  referred  to  as  an  invention  in  the 
original  Coldwell  &  Gildard  patent.  It  is  further  argued  that  the 
patentees  never  had  any  idea  or  conception  of  using  tiiese  parts  in 
a  mechanical  stop-motion,  but  that  this  was  a  subsequent  discovery 
made  by  others  after  the  issue  of  the  original  patent. 
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f  Upon  the  question  of  the  known  or  obvious  applirability  of  the 
drop-bar  arrangement  for  use  otherwise  than  in  an  electrical  com- 
bination, the  briefs  touch  very  lightly;  both  briefs  make  the  state- 
ment, however,  that  it  was  well  known  that  the  fall  of  a  drop-bar 
could  stop  a  loom  either  by  closing  a  circuit  or  by  coming  into  the 
way  of  some  reciprocating  part  The  testimony  of  defendant's  expert 
Randall  is  cited  to  that  effect 

As  bearing  upon  the  question  of  the  right  to  reissue,  however,  it 
should  be  noted  that  in  the  original  as  well  as  in  the  reissued  patent 
there  are  claims  for  the  drop-bars  as  an  invention  independent  of  the 
combinations  in  which  the  drop-bars  are  elements,  and  that  there  is 
in  the  original  a  reference  to  the  subject  of  chafing^rhich  seems  inac- 
curate and  inadequate  and  properly  amendable.  TThe  amendment  in 
this  particular,  which  makes  special  reference  to  the  shape  of  the 
drop-bars  in  connection  with  the  subject  of  chafing,  cannot  be  said 
to  be  the  improper  introduction  of  new  matter,  but  rather  a  permissi- 
ble correction  of  an  inaccurate  and  inadequate  description.  The  de- 
fendant is  not  charged  with  infringement  of  the  drop-bar  claims  since 
claims  1  and  2  are  each  limited  to  a  special  form  of  drop-bar  not 
used  by  the  defendant.  In  view  of  the  testimony  as  to  the  use  of 
both  mechanical  and  electric  devices  to  stop  the  loom,  infringement 
of  claims  1  and  2  could  not  be  avoided  by  using  drop-bars  of  the  spe- 
cial construction  shown  to  actuate  purely  mechanical  means  to  knock 
off  the  loom. 

The  evidence  shows  that  the  drop-bars  themselves  are  applicable 
to  both  forms  of  stop-motion.  Drop-bars  are  so  old  a  device  that 
the  claims  1  and  2  for  "drop-bars"  could  hardly  be  limited  to  mere 
parts  of  an  electrical  combination,  or  to  drop-bars  only  when  used  in 
an  electrical  combination.  It  may  be  said,  therefore,  in  respect  to  the 
defendant's  contention  that  the  patentees  never  had  any  idea  or  con- 
ception of  using  these  parts  in  a  mechanical  stop-motion,  that  they 
claimed  certain  parts  broadly  as  "drop-bars"  without  limitation.  Pre- 
sumably they  are  claimed  in  the  ordinary  significa;nce  which  these 
terms  have  in  the  art. 

In  considering  the  question  of  the  validity  of  the  reissue  we  must 
look  at  the  original  patent  as  a  whole,  to  the  description  and  claims 
for  improved  drop-bars,  as  well  as  to  the  claims  for  electrically  op- 
erated stop-motions. 

[1]  By  reason  of  the  limited  and  specific  character  of  the  claims 
for  drop-bars,  the  patent  as  originally  issued  did  not  secure  to  the 
patentee  what  is  proved  to  have  been  a  feature  of  much  practical 
importance — the  anti-friction  feature.  This  involves  not  only  the 
shape  and  character  of  the  drop-bars,  but  the  mode  of  their  suspen- 
sion and  their  location  in  respect  to  the  warp  thread.  If  we  regaM 
the  new  claims  as  for  the  drop-bars  in  the  specific  location  and  ar- 
rangement shown  in  the  original  patent,  this  is  not  new  matter,  but  is 
making  the  claims  correspond  to  what  is  clearly  shown.  As  the  orig- 
inal patent  has  claims  which  are  not  limited  to  an  electrical  connection, 
there  seems  no  reason  why  the  reissue  patent  should  not  also  have 
additional  claims  that  are  not  so  limited,  provided  they  do  not  come 
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within  the  prohibition  of  new  matter  and  otherwise  comply  with  the 
conditions  of  the  reissue  section.  Section  4916,  Rev.  Stats.  One  pro- 
vision of  that  section  is: 

'The  Commissioner  may  In  Ills  discretion,  cause  several  patents  to  be  Is- 
sued for  distinct  and  separate  parts  of  the  thing  patented,  upon,  demand  of 
the  applicant,*'  etc 

If  this  may  be  done  in  several  patents,  why  may  it  not  equally  well 
be  done  in  separate  claims  for  such  separate  and  distinct  parts  ? 

The  cases  as  to  reissue  under  section  4916  are  very  numerous  and 
difficult  of  reconciliation.  The  complainant  relies  on  Topliff  v.  Top- 
liff,  145  U.  S.  156,  12  Sup.  Ct.  825,  36  L.  Ed.  658,  to  support  the  right 
to  a  reissue  with  new^or  broadened  claims  to  cover  an  invention  set 
forth  in  the  original  patent. 

CcMTiplainants  contend  that,  where  the  original  patent  lacks  claims 
to  cover  properly  an  invention  therein  set  forth,  it  is  "inoperative 
by  reason  of  a  defective  or  insufficient  specification."  They  cite  also 
the  decision  of  the  Circuit  Court  of  Appeals  of  this  circuit  in  Hough- 
ton V.  Whitin  Machine  Works,  153  Fed.  740,  83  C.  C.  A.  84;  Jenkins 
V.  Stetson  (C.  C.)  32  Fed.  398;  Universal  Caster  &  Foundry  Co.  v. 
M.  B.  Schenck  Co.  (C.  C.}.  165  Fed.  344;  John  Kitchen,  Jr.,  v.  Levi- 
son,  188  Fed.  658, 110  C.  C.  A.  424;  Crown  Cork  &  Seal  Co.  v.  Alumi- 
num Stopper  Co.,  108  Fed.  845,  48  C.  C.  A.  72;  Hobbs  v.  Beach,  180 
U.  S.  383,  394,  21  Sup.  Ct.  409,  45  L.  Ed.  586. 

Section  4916  expressly  recognizes  that  rights  to  a  reissue  may  exist 
for  distinct  and  separate  parts  as  well  as  for  "the  thing  patented." 
Of  course,  it  is  familiar  law  that  in  one  patent  may  be  many  inven- 
tions each  the  subject  of  a  distinct  claim.  J^eeds  &  Catlin  v.  Victor 
Talking  Machine  Co.,  213  U.  S.  301,  29  Sup.  Ct.  495,  53  L.  Ed.  805. 

Counsel  for  the  complainants  well  states  the  difficulty  which  arises 
upon  attempting  to  determine  from  the  original  claims  the  question 
whether  the  reissue  is  "for  the  same  invention." 

"Of  course,  If  the  words  of  the  reissue  statute,  providing  that  th'e  Commis- 
sioner may  cause  a  new  patent  to  he  Issued  'for  the  same  Invention,'  should 
be  pushed  to  their  logical  extreme,  It  would  render  the  reissue  statute  an 
absurdity.  The  reasoning  would  run  as  follows:  The  Invention  patented  is 
that  which  Is  covered  by  the  claims;  therefore,  If  the  claims  are  broadened 
or  changed  in  any  material  particular,  the  new  patent  Is  not  'for  the  same 
Invention.'  This  would,  of  course,  reduce  the  law  of  reissues  to  the  mere 
correction  of  evident  blunders  In  the  drawings  or  description  (which  are  of 
comparatively  Infrequent  occurrence),  and  would  deprive  the  statute  of  any 
substantial  beneficial  effect" 

[2]  The  question  whether  the  reissue  is  for  the  *'same  invention" 
should  be  considered  not  merely  as  a  verbal  question,  but  as  a  sub- 
stential  question  to  be  solved  by  reference  to  the  structure  itself,  as 
well  as  to  the  specification  and  claims.  The  reissue  may  properly  cor- 
rect insufficiency  of  description  of  what  is  clearly  shown  in  drawings 
as  an  obvious  feature  of  the  structure,  and  may  add  claims  adequate 
to  protect  the  substance  of  an  invention  or  inventions  that  fairly  ap- 
pear in  the  original,  and  which  the  inventor  sought  to  protect.  A 
proper  distinction  is  to  be  drawUi  of  course^  between  cases  of  this 
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character  and  cases  in  which  it  is  sought  to  make  over  an  old  patent, 
and  by  ingenious  afterthought,  either  with  the  assistance  gi  new  mat- 
ter or  by  a  new  version  of  old  matter,  put  into  a  patent  what  was  not 
there  before.  Here  there  seems  to  be  merely  a  legitimate  attempt 
to  set  forth,  in  proper  and  sufficient  terms,  and  to  claim  that  which 
can  be  verified  by  reference  to  the  structure  itself  as  well  as  to  the 
terms  of  the  patent. 

[3]  The  invention  of  the  patent  in  suit  is  for  a  refinement  upon  a 
generic  combination  of  which  numerous  examples  may  be  found  in 
the  prior  art.  That  the  avoidance  of  the  breakage  of  the  warp  thread, 
through  the  friction  of  parts  of  the  stop-motion  device,  was  an  im- 
portant matter,  is  established  by  the  evidence.  The  avoidance  of 
friction  is  a  characteristic  of  the  structure  originally  described.  It  is 
due  in  part  only  to  the  form  of  the  upper  end  of  the  drop-bars  for 
which  claims  were  made  as  an  independent  invention.  It  is  the  form 
of  the  drop-bars  in  connection  with  their  mode  of  suspension  which 
obviates  friction,  and  this  appears  from  an  examination  of  the  loom 
equipped  with  complainants*  drop-bars. 

The  structure  divides  itself  naturally  into  two  parts:  (1)  The 
drop-bar  with  the  new  form  of  its  upper  end  and  its  mode  of  suspen- 
sion, with  the  means  for  disposing  the  threads;  and  (2)  the  device 
which  is  brought  into  action  by  the  fall  of  the  drop-bar  to  stop  the 
loom.  The  drop-bar  must  be  of  such  construction  as  not  to  interfere 
with  the  ordinary  operation  of  the  loom  before  the  breaking  of  the 
warp  thread. 

The  original  claims  for  the  drop-bars  relate  to' a  part  whose  form 
'  is  designed  with  this  in  view.  The  new  claims  now  in  suit  merely 
add  to  this  the  parts  which  co-operate  to  this  end,  and  cover  more 
completely  the  means  described  in  the  original  patent  for  preventing 
the  drop-bars  from  interfering  with  the  operation  of  the  loom.  This 
aspect  of  the'  structure  is  separable,  and  embodies,  in  my  opinion, 
a  patentable  improvement.  There  seems  to  be  no  valid  objection  to 
the  allowance  of  claims  to  cover  this  as  an  invention  separable  from 
the  combinations  which -include  the  electrical  means  to  actuate  the 
device  which  stops  the  loom.  The  original  drop-bar  claims  are  not 
adequate  to  cover  fully  this  feature,  nor  are  the  electrical  combina- 
tion claims;  but  I  see  no  reason  for  holding  that  upon  the  reissue 
all  new  claims  should  be  limited  by  including  electrical  features. 

The  fact  that  the  insufficiency  of  the  patent  as  originally  granted 
may  .have  been  pointed  out  to  the  patentees  by  third  persons,  or  that 
the  patentees  may  have  been  induced  by  third  persons  to  make  appli- 
cation for  the  reissue,  does  not  seem  to  me  of  controlling  importance, 
if  the  subject-matter  of  the  new  claims  is  fairly  apparent  in  the  orig- 
inal. .  The  application  for  reissue  was  timely;  within  10  months  of 
the  original  issue. 

The  separate  claims  for  drop-bars  contained  in  the  original  patent 
are  inconsistent  with  the  contention  that  the  patentees  had  no  other 
conception  than  the  specific  electrical  combinations  of  the  claims. 
As  clearly  they  did  not  intend  to  abandon  the  claim  that  the  drop-bars 
in  themselves  constituted  an  invention,  we  should  not  impute  to  them 
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an  intention  to  abandon  the  arrangement  and  location  of  their  drop- 
bars  whereby  they  could  gain  the  advantages  due  to  the  special  form  of 
the  drop-bars. 

The  reissue  was  regarded  as  warranted  after  an  extended  consid- 
eration by  the  examiner.  I  see  no  reason  for  commg  to  a  different 
conclusion,  even  if  there  is  matter  in  the  record  which  might  per- 
haps justify  a  review  of  the  decision  of  the  Commissioner  upon  the 
question  of  inadvertence,  accident,  or  mistake.  Topliff  v.  Topliff, 
145  U.  S.  156,  171, 12  Sup.  Ct.  825,  36  L.  Ed.  658. 

The  defendant  relies  principally  upon  the  following  patents  of  the 
prior  art:  Bie:elo>v,  No.  18,320,  of  1857;  Burlock  (British  patent) 
No.  59,  of  1875;  Howard  &  Bullough  (British  patent)  No.  1948,  of 
1862;  Rosseau  (French  patent)  No.  81,118,  of  1868;  Wyman  & 
Clark,  No.  631,241,  of  1899.  These  patents  emphasize  what  we  have 
said;  that  the  claims  in  suit  relate  to  refinements  in  a  crowded  art. 
The  generic  combination  of  the  warp  stop-motion  is  old,  but  no  one 
of  the  prior  patents  contains  the  Coldwell  &  Gildard  anti-friction  fea- 
tures which  practical  men  have  asserted  to  be  of  great  value.  The 
very  extensive  use  of  these  devices,  and  especially  their  use  on  fine  and 
delicate  fabrics,  shows  that  the  refinement  was  of  practical  value  and 
a  substantial  adva^nce  in  the  art. 

I  am  of  the  opinion  that  the  claims  in  suit  are  valid  and  infringed. 

A  decree  may  be  presented  accordingly. 


GILLETTE  SAFETY  RAZOR  CO.  T.  DURHAM  DUPLEX  RAZOR  CO. 
(District  Ck)urt,  D.  New  Jersey.    June  13, 1912.) 

1.  Patents  (J  312*) — Infringement— Evidence. 

The  granting  of  a  patent  for  a  device  similar  to  one  covered  by  a  prior 
patent  is  prima  facie  evidence  that  there  is  a  substantial  difference  be- 
tween the  two. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §|  543-649;  Dec 
Dig.  §  312.*] 

2.  Patents  (§  294*) — Suit  fob  Infbingement — PBELnaNABT  Injunctioh. 

The  power  to  grant  a  preliminary  Injunction  in  an  infringement  salt 
is  discretionary,  and  should  be  exercised  with  the  greatest  care. 

[Ed.  Note.— For  other  cases,  see  Patents,  Gent  Dig.  i  473;  Dec  Dig. 
I  294.*] 

8.  Patents  (§  301*) — ^Pbeliminabt  Injunction — Gboundb. 

That  greater  injury  is  likely  to  result  to  a  defendant  froni  the  grant- 
ing of  a  preliminary  injunction  than  would  result  from  Its  refusal  in 
case  the  court  should  be  in  error  is  a  matter  proper  to  be  considered  on 
an  application  for  such  writ 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §|  489-495;  Dec. 
Dig.  t  301.*] 

4.  Patents  (§  298*) — Suit  fob  Infbingeiognt— Pbeliminabt  Injunotion. 

A  preliminary  injunction  denied  In  a  suit  for  infringement  of  the  Gil- 
lette patent,  No.  775,134,  for  a  safety  razor,  on  affidavits  leaving  the 

*For  other  caaea  see  same  topic  A  i  ^umbkb  in  Dec.  ft  Am.  Digi.  1907  to  <Uti^  ft  Rep*r  Iiid< 
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question  of  inlringement  doubtful,  and  showing  that  it  might  result  in 
irreparable  injury  to  the  defendant 

[EdL  Note.— For  other  cases,  see  Patents,  Cent  Dig.  |  478;  Dec.  Dig. 
I  288.* 

Grounds  for  denial  of  preliminary  injunctions  In  patent  infringement 
suits,  see  note  to  Johnson  t.  Foods  Mfg.  C6.,  72  0.  0.  A.  123.] 

In  Equity.  Suit  by  the  Gillette  Safety  Razor  Company  against 
the  Durham  Duplex  Razor  Company.  On  motion  for  preliminary 
injunction.    Motion  denied. 

James  Q.  Rice,  for  tlie  motion, 

Robert  F.  Rogers  and  Richard  V,  Lindabury,  opposed. 

CROSS,  District  Judge.  The  complainant  has  instituted  a  suit  in 
equity  against  the  defendant,  alleging  infringement  by  it  of  patent 
No.  775,134  (1904).  The  patent  in  suit,  which  is  owned  by  the  com- 
plainant, has  been  sustained  by  this  court  and  on  appeal  by  the  Cir- 
cuit Court  of  Appeals  of  this  circuit.  Its  validity  is  not  now  called 
in  question. 

[1]  The  defendant's  razor  is  alleged  to  be  manufactured  pursuant 
to  patent  No.  854,841,  issued  in  1907  to  one  Prescott.  The  fact  that 
this  later  patent  was  granted  in  the  face  of  the  Gillette  patent  is 
prima  facie  evidence  that  it  substantially  differs  from  that  of  Gillette. 
N.  J.  Wire  Cloth  Co.  v.  Buffalo  Expanded  Metal  Co.  (C.  C.)  131  Fed. 
265,  affirmed  without  opinion  135  Fed.  1021,  68  C.  C.  A.  672;  An- 
derson V.  Collins  (C.  C.  A.)  122  Fed.  451,  58  C.  C.  A.  669;  St.  Louis 
Car-Coupler  Co.  v.  National  Malleable  Castings  Co.  (C.  C.  A.)  87 
Fed.  885,  31  C.  C.  A.  265;  Ransome  v.  Hyatt  (C.  C.  A.)  69  Fed. 
148,  Id  C.  C.  A.  185;  Coming  v.  Burden,  15  How.  252,  14  L.  Ed. 
683;  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186,  208,  14  Sup.  Ct.  310, 
38  L.  Ed.  121 ;  Boyd  v.  Janesville  Tool  Co.,  158  U.  S.  260,  15  Sup. 
Ct  837,  39  L.  Ed.  973. 

Moreover,  the  ex  parte  affidavits  are  in  material  respects  in  direct 
conflict.  The  razors  of  the  complainant  and  defendant  as  respective- 
ly manufactured  by  them  under  the  above-  patents,  manifestly  differ 
in  form,  and  also,  as  claimed  by  the  defendant,  in  principle  of  opera- 
tion. Furthermore,  the  defendant  claims  that  its  blade  is  not  only 
mounted  differently,  but  has  inherent  rigidity  at  its  cutting  edge; 
that  it  is  not  clamped  in  its  holder;  that  the  handle  is  differently  af- 
fixed to  the  holder,  and  in  such  manner  that  it  does  not  come  within 
the  purview  of  the  claims  of  the  Gillette  patent  relating  thereto. 
There  are  other  alleged  differences  between  the  devioes  in  question, 
but  it  is  unnecessary  to  refer  to  them.  The  affidavits,  conflicting  as 
they  are  upon  material  matters,  raise  sufficient  doubt  to  preclude  the 
issue  of  a  preliminary  injunction. 

[2]  The  power  to  g^ant  such  an  injunction  should  always  be  ex- 
ercised with  the  greatest  of  care  and  caution.  An  application  there- 
for is  always  addressed  to  the  sound  discretion  of  the  court,  and  as 

^Vor  otlk«r  easM  im  laxne  topic  ft  S  muicber  in  Dec.  A  Am.  Digi.  1907  to  data,  *  B.vg'r  IndtoBM 
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was  said  by  Judge  McKennan,  in  Bailey  Wringing  Machine  Co.  v. 
Adams,  Fed.  Cas.  No.  752: 

"Such  discretion  ought  to  be  exercised  only  when  complainant's  title  and 
the  defendant's  Infringement  are  admitted,  or  are  so  clear  and  palpable  that 
the  court  can  entertain  no  doubt  on  the  subject.  The  courts  are  not  bound 
at  this  stage  of  the  cause  to  decide  doubtful  and  difficult  questions  of  law  or 
disputed  questions  of  fact,  nor  exercise  this  high  and  dangerous  power  (if 
exercised  rashly)  in  doubtful  cases  before  the  alleged  offender  shall  have  an 
opportunity  of  a  full  and  fair  hearing." 

See,  also,  to  the  same  effect,  Whippany  Mfg.  Co.  v.  United  Indu- 
rated Fiber  Co.  (C.  C.  A.  3d  Circuit)  87  Fed.  215,  30  C.  C.  A.  615; 
Standard  Elevator  Co.  v.  Crane  Elevator  Co.  (C.  C.  A.)  56  Fed.  718, 
6  C.  C.  A.  100;  George  Ertel  Co.  v.  Stahl  (C.  C.  A.)  65  Fed.  519, 
13  C.  C.  A.  31;  Brush  Electric  Co.  v.  Electric  Storage  Battery  Co. 
(C.  C.)  64  Fed.  775;  Brookfield  et  al.  v.  Elmer  Glassworks  (C.  C.) 
132  Fed.  312;  Blakey  v.  Natn'l  Mfg.  Co.,  95  Fed.  136,  37  C.  C.  A.  27. 

[3,4]  Under  the  conflicting  affidavits  presented  for  consideration, 
this  case  is  not  free  from  doubt.  Moreover,  under  the  testimony  the 
issuance  of  a  preliminary  injunction  might  work  an  irreparable  in- 
jury to  the  defendant,  an  injury  out  of  proportion  to  that  which 
would  result  to  the  complainant  from  its  refusal.  The  defendant  has 
issued  and.  has  now  outstanding  capital  stock  to  the  amount  of  $1,- 
200,000  besides  gold  notes  and  debentures  to  an  amount  approximat- 
ing $500,000.  It  has  a  large  plant  at  Jersey  City,  in  this  district, 
which  it  has  begun  to  enlarge  to  more  than  double  its  present  capac- 
ity. It  has  in  its  employ  upwards  of  500  trained  and  skilled  work-^ 
men.  To  stop  an  enterprise  of  this  character  and  magnitude  would 
not  only  throw  its  employes  out  of  employment  and  probably  scatter 
them  beyond  recall,  but  would  also  keep  its  large  capital  in  idleness 
for  an  unlimited  period,  and  perhaps  destroy  its  credit  and  work  ir- 
redeemable disaster.  Equitable  considerations  of  this  character  de- 
mand not  only  that  a  court  should  refrain  from  doing  anything  rash, 
but  that  it  should  be  well  nigh  certain  of  the  correctness  of  its  posi- 
tion before  issuing  a  preliminary  injunction.  That  the  greater  injury 
likely  to  result  to  the  defendant,  as  compared  with  that  to  the  com- 
plainant, is  a  proper  matter  for  consideration  under  circumstances 
such  as  are  here  presented,  is  supported  by  numerous  cases,  among 
them  the  following:  Standard  Elevator  Co.  v.  Crane  Elevator  Co., 
56  Fed.  718,  6  C.  C.  A.  100;  West  Publishing  Co.  v.  Lawyers'  Co- 
operative Publishing  Co.  (C.  C.)  53  Fed.  265;  Eastern  Paper-Bag  Co. 
v.  Nixon  (C.  C.)  35  Fed.  752.  While  the  following  cases  show  that 
the  discharge  of  a  large  number  of  employes  from  employment  re- 
sultant upon  tBe  issuance  of  a  preliminary  writ  of  injunction  may 
properly  be  considered  by  a  court  of  equity  oh  an  application  for 
such  a  writ:  McCarthy  v.  Bunker  Hill  &  Sullivan  Mining  &  Coal 
Co.  (C.  C.)  147  Fed.  981,  984;  Huntington  Dry-Pulverizer  Co.  v.  Al- 
pha Portland  Cement  Co.  (C.  C.)  91  Fed.  534;  New  York  Grape 
Sugar  Co.  v.  American  Grape  Sugar  Co.  (C.  C.)  10.  Fed.  835. 

The  rule  to  show  cause  why  a  preliminary  injunction  should  not 
issue  will  be  discharged. 
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CORRUGATED  METAL  CO.  V.  PATTISON  et  aL 

SAME  V.  MARTIN  METAL  MFG.  CO. 

(District  Court,  D.  Kansas,  Second  Dlvlsioii.) 

Nos.  1,266,  1,267. 

1.  Patents  (|  310*) — Suits  fob  Infbingekent— Pleading— Answsb. 

An  answer,  in  a  patent  suit,  pleading  prior  publications  descriptive  of 
the  patented  invention,  must  certainly  identify  the  publications,  or  a 
copy  must  be  filed ;  but  where  prior  patents  are  relied  on,  it  is  sufficient 
to  give  their  number  and  date  and  the  name  of  the  patentee. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  507-540;  Dec. 
Dig.  i  310.*] 

2.  Patents  (§  310*) — Suits  von  Infringement— Pleading— Answeb. 

An  answer,  in  a  patent  suit,  pleading  prior  use,  must  locate  the  time 
and  place  of  such  use  with  such  directness  and  certainty  as  will  enable 
complainant  to  go  upon  the  ground  and  determine  what  acts  there  done 
are  relied  on. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  §S  607-540;  Dec. 
Dig.  I  310.*1 

'  In  Equity.  Suits  by  the  Corrugated  Metal  Q)mpany  against  E. 
H.  Pattison  and  others  and  against  the  Martirt  Metal  Manufacturing 
Company,  originally  brought  in  the  Circuit  Court  and  by  operation 
of  law  transferred  to  the  District  Court  and  heard  on  exceptions  to 
answers.    Sustained  in  part. 

Wallace  R.  Lane  and  George  Mankle,  for  complainant. 
Dale  &  Amidon,  for  defendant. 

POLLOCK,  District  Judge.  The  above  are  suits  for  infringement 
of  letter^  patent  No.  559,642,  issued  May  5,  1896,  to  James  H.  Wat- 
son. Defendants  have  interposed  the  same  answer  in  each  case.  Com- 
plainant has  filed  exceptions  thereto. 

[1]  The  first  exception  taken  covers  three  propositions:  First,  de- 
fendant pleads  an  elaborate  list  of  patents  prior  in  date  to  the  patent 
in  suit,  and  avers  the  same  had  been  described  and  illustrated  in 
printed  publications  and  patents  prior  to  the  date  of  the  supposed  in- 
vention of  the  said  James  H.  Watson.  It  is  contended!  the  pleading  is 
insufficient,  in  that  it  is  not  averred  the  invention  covered  by  the  patent 
sued  on  had  not  been  patented  to  any  one. 

However,  as  the  list  set  forth  by  defendants,  in  which  it  is  claimed 
the  invention  covered  by  the  patent  in  suit  was  described  and  illustrated, 
does  not  in  any  case  name  a  paper  or  periodical  or  other  publication, 
but  in  each  case,  except  as  hereinafter  mentioned,  is  descriptive  of  a 
patent  the  number  of  which  is  given,  and  the  person  to  whom  it  was 
issued,  and  the  date  it  was  granted,  and  as  the  object  of  such  pleading 
is  to  apprise  complainant  of  the  precise  matters  which  will  be  oifered 
in  proof  as  against  the  validity  of  the  patent  in  suit,  andl  this  to  the 
end  that  the  proofs  may  be  thus  limited,  andl  complainant  shall  not  be 
by  the  proofs  taken  unawares,  the  exception  taken  thereto  in  this  in- 
stance is  overruled. 

•For  other  casei  Be4  same  topic  A  9  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexei 
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The  second  and  third  points  of  the  first  exception,  namely,  that  the 
answer  is  insufficient  in  failing  to  plead  the  date  when  granted  or  the 
name  of  the  person  to  whom  letters  patent  No.  246,597,  and  No.  332,- 
402,  and  the  British  patents,  as  pleaded  by  defendfemt,  is  well  taken,  and 
is  sustained  as  too  indefinite  and  uncertain. 

In  so  far  as  the  second  and  third  exceptions  go  to  prior  publica- 
tions descriptive  or  illustrative  of  the  invention  covered  by  complain- 
ant's letters  patent,  the  answer  must  either  plead  such  prior  publication 
relied  upon  with  such  certainty  as  to  enable  complainant  to  surely 
identify  the  same,  or  a  copy  of  such  prior  publication  descriptive  or 
illustrative  of  the  invention  covered  by  complainant's  patent  must  be 
filed  with  the  answer. 

[2]  That  portion  of  the  answer  which  pleads  prior  use  of  the  in- 
vention covered  by  complainant's  letters  patent  must  locate  the  time 
and  place  of  such  use  with  such  directness  and  certainty  as  will  en- 
able complainant  or  its  representatives  to  go  upon  the  ground  and 
determine  what  acts  there  done  are  relied  upon  by  defendant  to  con- 
stitute prior  use.    In  so  far,  the  exceptions  are  well  taken. 

Let  the  second!  and  third  exceptions,  in  so  far  as  stated,  be  sustained. 

It  is  so  ordered. 

If  so  advised  by  their  solicitors,  defendants  may  amend  their  an- 
swers herein  to  conform  to  the  views  expressed,  on  or  before  the 
July  rules  of  this  court 


BENNETT  v.  LEHIGH  VALLEY  R.  C50. 

(District  Court,   E.   D.   Pennsylvania.     May  21,  1912.) 

No.  1,682. 

CoifMEBGB  (I  27*) — Emfloteb'8  Liabilitt  Aot— Emplot£  ''Bmploted  in  In- 

TBB8TATE  COMMEBGE." 

An  employ^  of  a  railroad  company  engaged  in  interst^ite  commerce, 
who  was  killed  in  a  collision  while  riding  to  his  home  by  permission  on 
one  of  the  company's  trains,  but  who  was  not  at  the  time  and  so  far  as 
appeared  had  not  Just  previously  been  employed  in  interstate  commerce^ 
was  not  within  Employer's  Liability  Act  April  22,  1908,  c.  149,  i  1,  35 
Stat  65  (U.  S.  Ck)mp.  St  Supp.  1911,  p.  1322),  and  there  can  be  no  recov- 
ery for  his  death  thereunder. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  t  26;  Dec  Dig. 
I  27.* 

For  other  definitions,  see  Words  and  Phrases,  yoL  8,  pp.  2377-2380; 
vol.  8,  p.  7649. 

Injuries  to  servant  while  not  on  duty.  See  note  to  Ellsworth  ▼• 
Metheny,  44  C.  C.  A.  489.] 

At  Law.  Action  by  Emily  L.  Bennett,  administratrix,  against  the 
Lehigh  Valley  Railroad  Company.  On  motion  by  defendant  for  judg- 
ment notwithstanding  the  verdict.    Motion  granted. 

Ulysses  S.  Koons,  of  Philadelphia,  Pa.,  for  plaintiff. 
James  Wilson  Bayard  and  Frank  P.  Prichard,  both  of  Philadelphia, 
Pa.,  for  defendant. 

•For  other  casea  lee  same  topic  ft  S  nuubbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  iQdezei 
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J.  B.  McPHERSON,  Circuit  Judge.  I  regret  the  delay  in  deciding 
this  motion;  but,  as  the  Court  of  Appeals  has  recently  been  consid- 
ering the  scope  of  the  Employers'  Liability  Act  of  1908,  it  seemed 
not  only  desirable,  but  almost  necessary,  to  await  the  action  of  that 
tribunal.  The  case  I  mean  is  Pedersen  v.  Delaware,  etc.,  Co.,  197 
Fed.  537,  in  which  the  opinion  has  just  been  filed.  Upon  the  prin- 
ciple's there  laid  down  it  seems  clear  that  no  recovery  can  be  had 
for  the  death  of  the  plaintiff's  husband.  At  the*  time  of  the  fatal 
collision  he  was  not  actually  employed  in  interstate  commerce,  and  it 
does  not  even  appear  that  he  had  just  previously  been  so  employed, 
and  was  returning  to  his  home.  While  it  is  true  that  he  was  not  a 
passenger  on  the  coal  train,  but  was  still  an  employe  and  was  per- 
missively  there,  I  am  unable  to  see  on  what  ground  he  can  be  re- 
garded as  then  engaged  in  interstate  commerce.  And,  if  he  was  not 
so  engaged,  he  was  not  protected  by  the  act  of  Congress.  This  prin- 
ciple is  recognized  also  in  Lamphere  v.  Oregon,  etc.,  Co.  (C.  C.)  193 
Fed.  249.  Recovery  was  there  refused  in  the  case  of  an  employe, 
although  he  had  already  received  orders  to  take  part  in  interstate 
commerce,  because  he  was  injured  while  on  his  way  to  work,  but 
before  the  interstate  service  had  actually  begun.  It  is  also  true  that 
under  the  company's  rules  Bennett  may  have  been  subject  to  call  if 
his  services  haa  been  needed  by  the  train  on  which  he  was  riding, 
and  in  that  event  he  might  have  become  an  employe  engaged  in  in- 
terstate commerce;  but  in  fact  he  had  not  been  so  called  upon,  and 
was  merely  riding  in  the  caboose  by  the  company's  permission  on  the 
way  to  his  home. 

The  clerk  is  directed  to  enter  judgment  in  favor  of  the  defendant 
upon  the  reserved  point.  To  this  order  an  exception  is  sealed  in  favor 
of  the  plaintiff. 


HEIMBACH  T.  LEHIGH  VALLEY  R.  CO. 

ECK  v.  SAME. 

(District  Court,  B.  D.  Pennsylvania.    May  21,  1912.) 

C<OMVEBCE  (§  27*) — ^Emplotebs'  Liability  Act — Employed  in  Intebstate 
Commerce. 

Employes  of  a  railroad  company,  Injured  while  repairing  a  car  of  an- 
other company  which  had  reached  the  end  of  its  run,  been  unloaded,  and 
was  lying  at  a  station  awaiting  orders,  were  not  at  tiie  time  employed  In 
Interstate  commerce  within  Employer's  Liability  Act  April  22,  1908,  c. 
149,  §  1.  35  Stat.  65  (U.  S.  Comp.  St  Supp.  1911,  p.  1322). 

[EdL  Note. — ^For  other  cases,  see  Commerce,  Cent  Dig.  §  25j  Dec.  Dig. 
I  27.* 

For  other  definitions,  see  Words  and  Phrases,  vol,  3,  pp.  2377-2380; 
VOL  8,  p.  7649.] 

At  Law.  Actions  by  Clara  Heimbach,  administratrix,  and  by 
Lavina  Eck,  administratrix,  respectively,  against  the  Lehigh  Valley 
Railroad  Company.  On  motions  by  defendant  for  judgments  not- 
withstanding the  verdicts.    Motions  sustained. 

•For  other  casei  see  same  topic  A  S  number  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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W.  H.  G.  Gould,  of  Philadelphia,  Pa.,  C.  W.  Kaeppel,  of  Allentown, 
Pa.,  U.  S.  Koons,  of  Philadelphia,  Pa.,  and  J.  L.  Schaadt,  of  Allen- 
town,  Pa.,  for  plaintiffs. 

James  Wilson  Bayard  and  Frank  P.  Prichard,  both  of  Philadelphia, 
Pa.,  for  defendants. 

J.  B.  Mcpherson,  circuit  judge.  These  cases  were  tried  to- 
gether, and  depend  on  the  same  testimony.  The  serious  difficulty 
about  sustaining  the  verdicts  is  found  in  the  fact  that  the  decedents 
were  not  engaged  in  an  act  of  interstate  commerce.  In  the  light  of  the 
recent  decision  by  the  Court  of  Appeals  in  Pedersen  v.  Delaware,  etc., 
R.  R.  Co.,  197  Fed.  537,  this  seems  to  be  a  fatal  objection.  They 
were  killed  while  repairing  a  car  that  had  been  transported  from  New 
Jersey  to  Pennsylvania,  and  during  that  transit  had,  of  course,  been 
engaged  in  commerce  between  the  states.  But  it  appeared  that  the 
car  had  reached  its  destination.  It  was  empty.  The  end  of  that 
journey  was  South  Bethlehem,  in  Pennsylvania;  and,  having  there 
been  found  to  need  repairs,  it  was  put  upon  a  side  track  for  that  pur- 
pose. It  belonged  to  the  Wabash  Railroad,  but  that  fact  is  of  little 
importance,  considering  the  well-known  practice  of  all*  railroads  to 
use  each  other's  cars  interchangeably,  paying  for  the  use.  So  far 
as  appears,  therefore,  this  car  was  in  Pennsylvania  simply  awaiting 
orders ;  and,  indeed,  the  evidence  showed  that  not  long  after  the  ac- 
cident its  next  movement  was  to  another  station  in  Pennsylvania,  be- 
yond which  point  it  was  not  traced.  There  is  no  evidence  that  the 
car  was  being  used  in  interstate  commerce  at  the  time  of  the  injury, 
and  in  my  opinion,  therefore,  the  act  of  Congress  does  not  apply  to 
the  present  situation.  For  the  purposes  of  this  decision  I  assume 
that  men  engaged  in  repairing  cars  may  be  engaged  in  interstate  com- 
merce, but  I  do  not  decide  the  point. 

In  each  case  the  clerk  is  directed  to  enter  judgment  in  favor  of  the 
defendjuit  notwithstanding  the  verdict.  And  in  each  cas6  an  ex- 
ception to  this  order  is  sealed  in  favor  of  the  plaintiff. 


FEASTEB  v.  PHIIADELPHIA  ft  R.  RY.  CO. 

(District  Court,  E.  D.  Pennsylvania.    May  21,  1912.) 

No.  1,482. 

OoifMEBCB  (§  27*) — Employee's  Liability  Act — EifPLOY^  "Employed  iw  Ik- 

TEB8TATE   COMMEBGE.** 

An  extra  conductor  In  the  employ  of  a  railroad  company  directed  on 
reporting  for  work  to  ride  to  another  point  within  the  same  state  for 
service  on  a  work  train,  and  who  was  injured  while  proceeding  to  his 
train,  was  not  at  the  time  employed  in  interstate  commerce  within  Em- 
ployers* LlabUity  Act  Aprtl  22,  1908,  c  149,  §  1,  35  Stat  65  (U.  S.  Comp. 
St.  Supp.  1911,  p.  1322). 

[Ed.  Note. — ^For  other  cases,  see  Commerce,  Cent  Dig.  |  25 ;  Dec.  Dig. 
i  21* 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2377-2380; 
vol.  8,  p.  7049.] 

•For  other  cmg>  >ee  ftome  topic  A  S  mrMBSQ  In  Dec.  ft  Am.  Digg.  1907  to  dat«,  ft  Rep'r  Indezei 
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At  I^w,  Action  by  William  H.  Feaster  against  the  Philadelphia 
&  Reading  Railway  Company.  On  motion  by  plaintiff  for  new  trial. 
Denied. 

John  J.  McDevitt,  Jr.,  of  Philadelphia,  Pa.,  for  plaintiff. 
Wm.  Clarke  Mason,  of  Philadelphia,  Pa.,  for  defendant 

J.  B.  Mcpherson,  circuit  judge.  The  recent  decision  by  the 
Court  of  Appeals  in  Pedersen  v.  Delaware,  etc.,  Co.,  197  Fed.  537, 
determines  the  present  motion.  Feaster  was  not  injured  while  en- 
gaged in  interstate  commerce,  and  it  does  not  appear  that  he  was 
even  on  his  way  to  undertake  such  a  service.  He  was  an  extra  con- 
ductor, and  on  January  30,  1910,  had  been  directed  to  report  at  Tren- 
ton the  following  morning  for  orders.  On  the  31st  he  reported,  and 
was  ordered  to  ride  on  a  light  engine  to  Trenton  Junction,  both 
points  being  within  the  state  of  New  Jersey,  where  he  would  receive 
definite  instructions  concerning  the  destination  and  duties  of  a  work 
train  that  was  awaiting  him  there.  While  he  was  passing  through  the 
yard  at  Trenton  on  his  way  to  the  light  engine,  he  was  injured  by 
a  local  passenger  train  running  between  Trenton  and  Bound  Brook. 
The  jury  was  directed  to  render  a  verdict  for  the  defendant,  and  it 
IS  evident,  I  think,  that  the  direction  must  stand.  The  plaintiff  was 
not  engaged  in  interstate  commerce  at  the  time  of  his  injury;  and 
it  does  not  even  appear  that  he  was  about  to  be  so  engaged.  Lam- 
phere  v.  Oregon,  etc.,  Co.  (C.  C.)  193  Fed.  248,  is  a  similar  case. 

The  motion  is  refused. 


GRANT  v.  NATIONAL  BANK  OF  AUBURN. 
(District  Court,  N.  D.  New  York.    July  11,  1912.) 

J.  Bankruptcy  (§  162*) — ^••Transfeb" — Acts  Constituting. 

A  debtor,  who  transfers  his  property  to  a  creditor  by  voliintarUy  con- 
fessing judgment  in  favor  of  the  creditor  and  allowing  him  to  issue  exe- 
cution and  make  a  levy  and  a  sale  resulting  In  the  creditor  becoming 
the  purchaser,  transfers  his  property  within  Bankruptcy  Act  July  1, 
1898,  c.  541,  §  1,  subd.  25,  30  Stat.  545  (U.  S.  Comp.  St.  1901,  p.  3418). 
providing  that  a  transfer  includes  a  sale  and  every  other  mode  of  dis- 
posing of  property  as  a  payment,  pledge,  mortgage,  gift,  or  security. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  278-281; 
Dec.  Dig.  §  162.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7064-7070, 
7819.] 

2.  FLBADiNa(§  214*) — ^Demubbebs — Admissions. 

A  demurrer  to  a  pleading  admits  all  facts  .pleaded,  but  not  conclusions. 
[Ed.  Note.--Por  other  cases,  see  Pleading,  Cent  Dig.  {{  525-534;   Dec. 
Dig.  §  214.*] 

8.  Bankbuptcy  (§  162*) — "Pbefebencb" — ^Acts  Constituting! 

Where  an  insolvent  debtor  within  four  months  of  the  filing  of  the  pe- 
tition in  bankruptcy  voluntarily  confessed  Judgment  in  favor  of  a  cred- 
itor holding  past-due  notes  and  knowing  of  the  insolvency,  and  the  credi- 
tor purchased  the  debtor's  property  at  execution  sale,  subject  to  prior 

•Fov  other  casei  lee  same  topic  A  S  mdmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  A  Rep'r  Indexea 
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Judgments  which  he  paid,  and  the  debtor  had  reasonable  cause  to  beliere 
that  the  transaction  would  effect  a  preference,  there  was  a  'l>reference'' 
within  Bankruptcy  Act  July  1,  189S,  c.  541,  §§  60a,  60b,  dO  Stat  562  (U. 
S.  Comp.  St  1901,  p.  3445),  as  amended  by  Act  June  25,  1910,  c  412,  i 
11,  36  Stat  842  (U.  S.  Comp.  St  Supp.  1911,  p.  1506),  defining  a  prefer- 
ence and  authorizing  the  trustee  in  bankruptcy  to  avoid  preferences. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  Si  278-281; 
Dec.  Dig.  §  162.* 

For  other  definitions,  see  Words  and  Phrases,  toL  6,  pp.  5498,  5499; 
vol.  8,  p.  7759.] 

4.  Bankruptcy  (§  284*) — Pbefebences — ^Demand  by  Tbusteb — Effect. 

Where  a  trustee  in  bankruptcy  demanded  property  of  the  bankrupt 
from  a  purchaser  at  an  execution  sale  under  a  Judgment  against  the 
bankrupt  in  favor  of  the  purchaser  rendered  within  four  months  of  the 
petition  In  bankruptcy,  the  purchaser  had  notice  that  the  trustee  elected 
to  treat  the  transaction  as  void  under  Bankruptcy  Act  July  1,  1898,  c. 
541,  SS  60a,  60b,  30  Stat  562  (U.  S.  Comp.  St  1901,  p.  3445),  as  amended 
by  Act  June  25,  1910,  c.  412,  {  11,  36  Stat  842  (U.  S.  Comp.  St  Supp. 
1911,  p.  1506),  defining  preferences  and  authorizing  the  trustee  in  bank- 
ruptcy to  avoid  the  same,  and  the  trustee  may  recover  the  property  or 
its  value. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  284.*] 

5.  Bankbuptcy  (§  302*) — ^Demubber — Demand  fob  Excessive  Judgment. 

A  complaint.  In  an  action  at  law  by  a  trustee  in  bankruptcy  to  recover 
a  preference,  is  not  demurrable  merely  because  the  trustee  demands  Judg- 
ment for  too  large  a  sum. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  456,  457; 
Dec.  Dig.  §  302.*] 

6.  Bankruptcy  (§  299*)— Pbefebences — Recovery — Parties. 

A  trustee  in  bankruptcy  suing  a  creditor  for  a  preference  based  on  his 
obtaining  a  voluntary  confession  of  Judgment  against  the  bankrupt  with- 
in four  months  of  the  filing  of  the  petition  in  bankruptcy  and  the  pur- 
chase of  the  property  at  execution  sale,  subject  to  prior  Judgments  which 
he  paid,  need  not  make  the  sherifT,  not  charged  with  any  wrong,  or  the 
holders  of  the  prior  Judgments,  parties. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  i  448;  Dec. 
Dig.  §  299.*] 

7.  Bankruptcy  (§  168*) — Preferences — ^Acrs  Constituting. 

Bankruptcy  Act  July  1,  1898,  c.  541,  |§  60a,  60b,  67e,  70,  subd.  4,  30 
Stat  562,  565,  566  (U.  S.  Comp.  St  1901,  pp.  3445,  3449,  3451),  define 
preferences,  and  provide  that  all  transfers  within  four  months  of  the 
filing  of  a  petition  in  bankruptcy  with  intent  on  the  part  of  the  bankrupt 
to  defraud  any  of  his  creditors  shall  be  void  and  all  the  property  so 
transferred  shall  remain  a  part  of  his  estate.  An  insolvent  debtor  within 
four  months  of  the  filing  of  the  petition  in  bankruptcy  voluntarily  con- 
fessed Judgment  in  favor  of  a  creditor  for  $4,772.  Execution  was  levied 
on  property  worth  $12,668,  and  the  creditor  purchased  the  same  at  ex- 
ecution sale  for  $3,500.  Prior  Judgments  which  he  satisfied  amounted  to 
about  $200.  ^  The  creditor  knew  of  the  insolvency  of  the  debtor,  and  the 
debtor  knew  that  the  transaction  would  effect  a  preference.  Held,  that 
the  creditor  must  on  the  demand  of  the  trustee  in  bankruptcy,  surrender 
the  property  or  pay  its  value,  except  as  to  so  much  thereof  as  was  neces- 
sary to  sattefy  the  prior  Judgments,  and  a  court  in  bankruptcy  has  Juris- 
diction of  an  action  by  the  trustee  in  bankruptcy  notwithstanding  the 
allegation  in  the  complaint  that  the  creditor  converted  the  property  of 
the  bankrupt 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  234;  Dec. 
Dig.  f  168.*] 

*For  other  cases  see  same  topic  A  |  muhbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indttee 
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8.  Bankbuptct  (§  178*)— Levy— Validitt. 

Under  Code  Civ.  Proc.  N.  Y.  §  1428,  requiring  the  offering  of  personal 
property  for  sale  in  such  parcels  as  are  calculated  to  bring  the  highest 
price,  a  sheriff  having  valid  executions  to  the  amount  of  $227.83  may 
not  levy  on  and  sell  over  $12,000  worth  of  personal  property  consisting 
of  lumber,  machinery,  tools,  and  stock  in  trade  easily  divisible  into  par- 
cels, and  where  he  does  so  the  purchaser  does  not  obtain  a  good  title, 
especially  where  he  intends  to  defraud  creditors  of  the  Judgment  debtor 
In  violation  of  the  banisruptcy  law. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |§  221,  264- 
274,  283.  284;  Dec.  Dig.  §  178.*] 

9.  Bankbuptcy  (J  293*) — Recovery  op  Pbefebbnoes — ^Jurisdiction. 

An  action  by  a  trustee  in  bankruptcy,  against  a  creditor  of  the  bank- 
rupt, who  had  within  four  months  of  the  filing  of  the  petition  in  bank- 
ruptcy obtained  a  judgment  against  the  bankrupt,  and  who  had  at  execu- 
tion sale  purchased  property  of  the  bankrupt  for  the  value  of  the  prop- 
erty, commenced  by  summons  and  complaint,  is  an  action  at  law  within 
the  Jurisdiction  of  the  bankruptcy  court,  notwithstanding  any  allegation 
in  the  complaint  of  conversion  of  the  property  by  the  creditor. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  411,  417 ; ' 
Dea  Dig.  |  293.*] 

10.  Bankruptcy   (§   302*)— Rbcovcby   op   Preferences — Complainp— Suffi- 

ciency. 

A  complaints*  in  an  action  by  a  trustee  in  bankruptcy  to  recover  a  pref- 
erence obtained  by  a  creditor  oDtaining  within  four  months  of  the  filing 
of  the  petition  in  bankruptcy  a  judgment  against  the  bankrupt  and  pur- 
chasing the  property  of  the  bankrupt  at  execution  sale,  which  alleges 
that  the  schedules  of  the  bankrupt  show  a  certain  amount  of  unsecured 
claims  and  that  the  effect  of  the  enforcement  of  the  Judgment  would 
enable  the  creditor  to  obtain  a  greater  percentage  of  its  claims  than 
other  creditors  of  the  same  class,  is  demurrable  for  foiling  to  show  the 
amount  of  preferred  and  unsecured  claims. 

[Ed.  Note.— For  other  cases,  s^  Bankruptcy,  Cent  Dig.  §|  456,  457; 
Dec.  Dig.  I  302.«] 

At  Law.  Action  by  J.  Lewis  Grant,  as  trustee  in  bankruptcy  of  the 
Cayuga  Construction  Company,  against  the  National  Bank  of  Auburn, 
Demurrer  to  complaint  overruled  in  part  and  sustained  in  oart. 

G.  Earle  Treat,  of  Auburn,  N.  Y.,  for  plaintiff. 
Chas.  I.  Avery,  of  Auburn,  N.  Y.,  for  defendant 

RAY,  District  Judge.  This  action  was  commenced  by  the  service 
of  a  summons  and  complaint;  the  summons  being  in  the  usual  form 
for  commencing  actions  at  law. 

The  complaint  addressed  to  the  District  Judge  says: 

"J.  Lewis  Grant,  as  trustee  in  bankruptcy  of  Cayuga  Construction  Com- 
pany of  Auburn,  Cayuga  County,  N.  Y.,  brings  his  bUl  against  the  National 
Bank  of  Auburn,"  etc.,  and  "thereupon  your  orator  complains  and  says." 

Then  follows  the  following  allegations,  viz.: 

(1)  The  filing  of  the  petition  in  involuntary  bankruptcy  May  19, 
1911,  and  the  adjudication  June  6,  1911. 

(2)  The  reference  of  the  case  to  Wm.  S.  Elder,  referee  in  bank- 
ruptcy, and  the  appointment  of  the  plaintiff  as  trustee  on  the  19th 
day  of  July,  1911,  and  his  qualification  on  that  day. 

•For  other  caiei  lee  Bame  topic  A  S  nuicbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
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'  (3)  That  April  13,  1911,  the  said  Cayuga  Construction  Company, 
the  bankrupt,  confessed  judgment  in  the  Supreme  Court  of  the  state 
of  New  York  in  favor  of  the  National  Bank  of  Auburn,  the  defend- 
ant here,  on  three  promissory  notes  in  the  sum  of  $4,756.86  damages, 
and  that  such  judgment  was  docketed  in  Cayuga  company  cleric's  of- 
fice April  19,  1911,  when  judgment  was  entered  on  such  confession 
in  the  sum  of  $4,772.11  damages  and  costs. 

(4)  That  on  the  same  day  execution  in  the  usual  form  was  issued 
on  such  judgment  and  placed  in  the  hands  of  the  sheriff  of  said  county 
of  Cayuga  where  the  said  Cayuga  Construction  Company  had  its 
principal  office  and  place  of  business. 

(5)  That  on  said  19th  day  of  April,  1911,  there  was  already  in  the 
hands  of  said  sheriff  two  other  executions,  one  in  favor  of  the  Auburn 
Light,  Heat  &  Power  Compan)),  for  $58.39  issued  on  a  judgment  ob- 
tained April  14,  1911,  and  the  other  in  favor  of  the  Wood  Qlass  Com- 
pany for  $169.44  obtained  the  same  day,  both  against  the  said  Cayuga 
Construction  Company. 

(6)  That  defendant  knew  of  such  prior  judgments  and  executions 
when  it  so  entered  its  judgment. 

(7)  That  the  sheriff  levied  on  all  the  personal  property  of  said 
Cayuga  Construction  Company  pursuant  to  said  three  executions  and 
April  28,  1911,  sold  same  (not  including  book  accounts)  in  bulk  to 
the  National  Bank  of  Auburn,  this  defendant,  for  the  sum  of  $3,500, 
and  on  or  about  May  8,  1911,  returned  the  two  prior  executions  sat- 
isfied and  the  execution  in  favor  of  the  National  Bank  of  Auburn 
satisfied  as  to  the  sum  of  $3,196.51  and  nulla  bona  as  to  the  balance. 

(8)  l^hat  the  property  of  the  said  Cayuga  Construction  Company  so 
levied  on,  seized,  and  sold  to  the  defendant.  National  Bank  of  Au- 
burn, was  reasonably  worth  the  sum  of  $12,668.06  and  consisted  of 
lumber  not  in  view  at  the  time  of  the  sale,  machinery,  and  tools,  and 
all  of  the  stock  in  trade  and  personal  property  belonging  to  and  in 
use  by  said  Cayuga  Construction  Company  in  its  business,  and  that 
such  property  was  taken  by  this  defendant,  the  National  Bank  of 
Auburn,  and  applied  upon  said  debt  of  $4,772.11  at  the  sum  of  $3,- 
196.51,  and  that  all  the  money  bid  by  the  said  defendant,  except  suf- 
ficient to  pay  said  prior  judgments,  was  returned  to  the  defendant, 
said  National  Bank  of  Auburn,  and  that  said  defendant  took  the 
property  as  alleged. 

(9)  That  the  said  confession  of  judgment  and  all  the  subsequent  pro- 
ceedings stated  were  in  'fraud  of  the  Bankruptcy  Act  and  in  fraud  of 
the  other  creditors  of  said  Cayuga  Construction  Company.  That  the 
notes  on  which  said  confession  of  judgment  was  based  and  founded 
were  all  then  past  due,  and  that  the  bankrupt  was  then  insolvent,  and 
"said  defendant,  the  National  Bank  of  Auburn,  had  reasonable  cause 
to  believe  that  said  Cayuga  Construction  Company  at  said  time  was 
insolvent  and  in  contemplation  of  bankruptcy,"  that  the  existence  and 
enforcement  of  said  j'udgment  would  work  a  preference,  that  said 
confession  of  judgment  was  given  by  said  bankrupt  without  present 
or  future  consideration,  and  that  said  bankrupt  and  said  bank  by  said 
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.  judgment  and  such  subsequent  proceedings  intended  to  give  a  pref- 
erence to  said  the  National  Bank  of  Auburn,  and  to  enable  the  said 
bank  to  obtain  a  greater  percentage  of  its  said  debt  tflan  other  cred- 
itors of  said  construction  company  of  the  same  class.  Also,  that  said 
judgment  was  given  'and  said  subsequent  proceedings  thereon  had  for 
the  purpose  and  with  the  intent  on  the  part  of  both  said  parties  of 
hindering,  delaying,  and  defrauding  the  other  creditors  of  the  said 
bankrupt,  and  that  same  and  such  proceedings  did  hinder,  delay,  and 
defraud  the  other  creditors  of  said  bankrupt.  Also,  that  such  judg- 
ment was  confessed  and  entered  and  such  proceedings  had  within  the 
four  months  preceding  the  filing  of  such  petition  in  bankruptcy.  Also, 
that  the  unsecured  debts  of  said  bankrupt  were  $22,000,  or  thereabouts, 
and  that  there  was  no  other  property  of  said  Cayuga  Construction 
Company  except  an  equity  in  certain  real  estate  worth  not  to  exceed 
$3,000  and  some  book  accounts  of  little  or  no  value.    Also : 

"Your  orator  further  says,  upon  information  and  belief:  That  the  said 
Cayuga  Construction  Company  procured  and  suffered  the  said  Judgment  in 
favor  of  the  defendant  herein  to  be  given  and  entered  against  it  within  four 
months  before  the  filing  of  the  said  petition  in  bankruptcy.     That  at  the 

'time  said  judgment  was  confessed  and  entered  said  Cayuga  Construction 
Company  was  insolvent,  and  said  Judgment  did  then  operate  as  a  preference, 
and  the  effect  of  the  enforcement  thereof  will  be  to  enable  the  defendant 
herein,  the  National  Bank  of  Auburn,  to  obtain  a  greater  percentage  of  its 
said  debt  than  other  creditors  of  the  same  class.  That  defendant  herein, 
the  National  Bank  <of  Auburn,  at  the  time  said  Judgment  was  confessed  and 
entered  In  the  Cayuga  county  clerk's  office,  had  reasonable  cause  to  believe 
that  it  was  thereby  intended  to  give  a  preference  and  that  said  Judgment  and 
the  enforcement  thereof  would  effect  a  preference  within  the  meaning  of 
the  said  bankruptcy  acts.  That  prior  to  the  commencement  of  this  action, 
to  wit,  on  July  26,  1911,  your  orator  demanded  of  defendant  herein  that  it 
surrender  and  restore  to  him  as  such  trustee  all  the  property  purchased  and 
attempted  to  have  b^en  purchased  by  defendant  at  said  execution  sale,  all  of 
which  defendant  neglected  and  refused  to  do  and  converted  it  to  its  own  use, 
all  to  your  orator's  damage  of  $12,668.06.  That  prior  to  the  commencement 
of  this  action,  an  order  was  duly  made  by  Williami  S.  Elder,  Esq.,  referee  in 
bankruptcy  for  the  Cayuga  county  district  of  this  court,  authorizing  and 
directing  your  orator  as  such  trustee  to  institute  and  maintain  this  action." 

The  said  complaint  demands  judgment  as  follows: 

"Wherefore,  •  your  orator,  J.  Lewis  Grant,  as  trustee  in  bankruptcy  of 
Cayuga  Construction  Company,  demands  Judgment  against  the  defendant 
herein,  the  National  Bank  of  Auburn,  in  the  sum  of  $12,668.06,  with  interest 
thereon  since  April  28,  1911,  besides  the  costs  of  this  action." 

The  grounds  of  demurrer  are  as  follows: 

'*First  That  there  is  a  defect  of  parties  defendant  in  that  the  sheriff  of 
the  county  of  Cayuga,  state  of  New  York,  is  not  made  a  party  defendant. 

"Second.  That  there  is  a  defect  of  parties  defendant  in  that  the  Auburn 
Light,  Heat  &  Power  Company  and  the  Wood  Glass  Company  are  not  made 
paifties  defendant 

'Third.  That  causes  of  action  have  been  improperly  united  in  that  the 
complaint  sets  out  a  cause  of  action  brought  to  recover  the  avails  of  the  sale 
of  certain  property  and  also  a  cause  of  action  brought  to  recover  the  said 
property  or  its  value. 

**Fourtb.  That  the  complaint  does  not  state  facts  sufficient  to  constitute, a 
cause  of  action." 
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The  defendant  appeared  generally  and  filed  its  demurrer. 

The  parties  stipulate  that  the  argument  of  the  demurrer  before  the 
court  shall  not  be  construed  as  a  consent  to  the  jurisdiction  of  the 
court.  ^ 

The  defendant  contends,  quoting  from  the  brief  of  its  counsel  ' 

"This  is  not  a  suit  brought  for  the  recovery  of  property.  This  is  an  ac- 
tion brought  to  recover  damages  for  an  aUeged  conversion  of  personal  prop- 
erty.   It  is  based  on  tort'* 

The  defendant  also  says: 

"The  complaint  is  defective  in  the  following  particulars:  (1)  The  complaint 
does  not  allege  any  title  or  right  of  possession  in  the  plaintiff.  (2)  It  appears 
on  the  face  of  the  complaint  that  the  plaintiff  did  not  have  title  or  right  of 
possession.  (3)  It  appears  on  the  face  of  the  complaint  that  the  defendant 
did  have  title  and  right  of  possession." 

This  action  was  commenced  October  10,  1911.  The  transactions 
complained  of  occurred  on  and  after  April  13,  1911. 

[1]  By  subdivision  25  of  section  1  of  the  act  entitled  "An  act  to 
establish  a  uniform  system  of  bankruptcy  throughout  the  United , 
States,"  approved  July  1,  1898,  as  amended  to  and  including  the 
year  1910: 

"Transfer  shall  include  the  sale  and  every  other  and  different  mode  of  dis- 
posing of  or  parting  with  property,  or  the  possession  of  property,  absolnteTy 
or  conditionally,  as  a  payment,  pledge,  mortgage,  gift  or  securit^r." 

A  party  may  therefore  transfer  his  property  to  another  by  volunta- 
rily confessing  judgment  to  that  other  and  allowing  him  to  issue  exe- 
cution, have  a  levy  made  on  such  property  and  a  sale  made  at  which 
the  other  becomes  the  purchaser  of  such  property  through  which  sale 
the  proceeds  of  such  property  are  transferred  to  such  other  person. 

[2,  3]  It  is  evident  from  the  allegations  of  this  complaint,  and  stands 
out  clearly  (assuming  same  to  be  true  for  the  purposes  of  this  de- 
murrer which  admits  all  facts  pleaded,  but  not  conclusions),  that 
the  National  Bank  of  Auburn  on  April  13,  1911,  held  past-due  notes 
of  the  Cayuga  Construction  Company,  and  that  on  said  day  said  con- 
struction company  confessed  a  judgment  thereon  to  the  said  the  Na- 
tional Bank  of  Auburn  for  the  amount  of  such  notes,  $4,756.86,  and 
that  on  the  19th  day  of  April,  1911,  judgment  on  such  confession  was 
duly  entered  and  docketed  in  Cayuga  county  clerk's  office  in  the  sum  of 
$4,772.11  and  execution  issued  thereon  and  delivered  to  the  sheriflE  of 
said  county,  who  levied  on  and  sold  property  consisting  of  lumber,  ma- 
chinery, tools,  and  stock  in  trade  worth  and  of  the  value  of  $12,668.06, 
there  being  two  prior  executions  aggregating  $227.83,  and  that  on  such 
sale  the  said  the  National  Bank  of  Auburn  became  the  purchaser  of  all 
of  said  property  for  the  sum  of  $3,500.  It  is  the  fair  inference  from 
the  allegations  of  the  complaint,  although  not  specifically  alleged,  that 
the  bank  paid  the  said  $3,500,  and  that  the  sheriff  retained  the  amount 
of  such  prior  judgments  and  his  fees  and  paid  the  balance,  $3,196.51, 
to  the  National  Bank  of  Auburn  in  satisfaction  to  that  extent  of  its 
said  judgment.  All  this  was  done  when  the  defendant  in  such  judg- 
ment and  execution,  the  Cayuga  Construction  Company,  was  insolvent. 
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which  fact  was  known  to  both  the  parties,  and  the  judgment  was  given 
as  a  means  of  effecting  a  preference  and  received  as  such,  that  is, 
as  a  means  of  transferring  the  property  of  the  Cayuga  Construction 
Company,  or  its  proceeds,  to  the  said  the  National  Bank  of  Auburn 
in  satisfaction  or  payment  so  far  as  it  would  go  of  a  prior  debt,  said 
bankrupt  having  reasonable  cause  to  believe  that  a  preference  was 
intended  and  that  the  transaction  as  a  whole  would  work  and  effect 
a  preference,  which  the  bank  was,  as  a  matter  of  course,  seeking,  if 
it  knew  of  the  insolvency  of  the  Cayuga  Construction  Company.  If 
all  this  was  done  in  the  manner  alleged  and  under  the  circumstances 
alleged^  and  with  the  knowledge  and  intent  and  for  the  purpose  al- 
leged, it  constituted  not  only  a  "transfer,"  but  a  "preferential  trans- 
fer," within  the  meaning  of  the  Bankruptcy  Act  referred  to,  and  was 
voidable  by  the  trustee  (not  the  court),  and  in  effect  the  allegations 
are  that  he  elected  to  so  consider  and  treat  it  and  demanded  a  return 
of  the  property  or  its  value.  Sections  60a  and  60b  as  amended  in 
1910  provide  as  follows: 

"Preferred  Creditors,  (a)  A  person  shaU  be  deemed  to  have  given  a  prefer- 
ence if,  being  insolvent,  he  has,  within  four  months  before  the  filing  of 
the  petition,  or  after  the  filing  of  the  petition  and  before  the  adjudication, 
procured  or  suffered  a  Judgment  to  be  entered  against  himself  in  favor  of 
any  person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  Judgment  or  transfer  will  be  to  enable  anyone  of  his 
creditors  to  pbtain  a  gi'eater  percentage  of  his  debf  than  any  other  of  such 
creditors  of  the  same  class.  Where  the  preference  consists  in  a  transfer, 
such  period  of  four  months  shall  not  expire  until  four  months  after  the  date 
of  the  recording  or  registering  of  the  transfer,  if  by  law  such  recording  or 
registering  is  required. 

''(b)  If  a  banl^rupt  shall  have  procured  or  suffered  a  Judgment  to  be  en- 
tered against  him  in  favor  of  any  person  or  have  made  a  transfer  of  any  of 
his  property,  and  if,  at  the  time  of  the  transfer,  or  of  the  entry  of  the  Judg- 
ment, or  of  the  recording  or  registering  of  the  transfer  if  by  law  recording 
or  registering  thereof  is  required,  and  being  within  four  months  before  the 
filing  of  the  petition  in  bankruptcy  or  after  the  filing  thereof  and  before  the 
adjudication,  the  bankrupt  be  insolvent  and  the  Judgmeni;  or  transfer  then 
operate  as  a  preference,  and  the  person  receiving  it  or  to  be  benefited  thereby 
or  his  agent  acting  therein,  shall  then  have  reasonable  cause  to  believe  thai 
the  enforcement  of  such  Judgment  or  transfer  would  effect  a  preference,  it 
shall  be  voidable  by  the  trustee  and  he  may  recover  the  property  or  its  value 
from  such  person.  And  for  the  purpose  of  such  recovery  any  court  of  bank- 
ruptcy, as  hereinbefore  defined,  and  any  state  court  which  would  have  had 
Jurisdiction  If  banlmiptcy  had  not  intervened,  shall  have  concurrent  Jurisdic- 
tion." 

Under  section  60a  the  Cayuga  Construction  Company  must  be  deem- 
ed to  have  given  a  preference  to  the  National  Bank  of  Auburn.  The 
corporation  was  insolvent,  and  within  four  months  before  the  filing  of 
the  petition  in  bankruptcy  it  not  only  procured  but  suffered  a  judg- 
ment to  be  entered  against  itself  in  favor  of  said  the  National  Bank  of 
Auburn  and  allowed  its  property  to  be  sold,  and  by  such  sale  transfer- 
red to  the  said  the  National  Bank  of  Auburn  its  property,  and  the 
effect  of  the  enforcement  of  said  judgment  and  transfer  has  been  and 
will  be  to  enable  the  said  bank  to  obtain  a  greater  percentage  of  its 
debt  than  any  other  of  such  creditors  of  the  same  class.  This  is  the 
clear  result  from  the  allegations  of  the  complaint  provided  the  alle- 
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g^^tions  as  to  the  amount  of  the  indebtedness  to  unsecured  creditors 
is  sufficient.    This  will  be  considered  later. 

It  cannot  be  doubted  that  this  judgment  and  the  sale  under  it  op- 
erated as  a  preference  within  the  four  months  prior  to  the  bankruptcy 
and  either  at  the  time  the  bank  took  the  property  or  the  money  from 
the  sheriff.  The  complaint  alleges  as  a  fact  that  the  said  bank  not 
only  knew,  but  had  reasonable  cause  to  believe,  that  the  enforcement 
of  such  judgment  and  transfer,  or  either,  would  effect  a  preference 
to  it.  The  facts  alleged  to  be  within  the  knowledge  of  the  bank  show 
that  this  was  so. 

[4]  The  trustee  when  appointed  demanded  the  property  of  the  bank. 
This  was  notice  to  the  bank  that  he  elected  to  treat  tiie  transaction  as 
void.  Section  60b  says  that  under  such  circumstances  "the  trustee  may 
recover  the  property  or  its  value -from  such  person/'  here  the  de- 
fendant bank. 

[5]  Having  alleged  the  value  of  such  property  at  $12,668.06,  the 
trustee  demands  judgment  therefor.  It  may  be  that  the  trustee  is  not 
entitled  to  recover  the  full  value  of  the  property  obtained  by  the  bank, 
or  even  the  full  value  thereof  less  the  amount  of  the  two  small  judg- 
ments and  sheriff's  fees.  Possibly  recovery  may  be  confined  to  the 
amount  of  money  the  bank  received  from  the  sheriff  on  its  judgment 
with  interest  thereon.  The  demurrer  cannot  be  sustained  on  the 
ground  the  plaintiff  demands  judgment  for  too  large  a  sum. 

[B]  It  is  clear  that  neither  the  sheriff  nor  the  Auburn  Light,  Heat 
&  Power  Company  nor  the  Wood  Glass  Company  are  necessary  par- 
ties. The  sheriff  is  not  charged  with  any  wrong,  and  the  complaint 
does  not  charge  that  a  preference  was  received  by  either  the  Auburn 
Light,  Heat  &  Power  Company  or  the  Wood  Glass  Company.  Even 
if  it  did,  they  could  not  be  joined  here  in  this  action.  That  tiiis  com- 
plaint contains  allegations  sufficient  to  sustain  an  action  to  recover  a 
preference  cannot  be  doubted,  and  the  section  quoted  expressly  con- 
fers jurisdiction  'on  this  court. 

It  is  true  that  the  complaint  contains  averments  not  necessary  to 
be  stated  to  make  out  such  a  cause  of  action. 

[7]  Sufficient  facts  are  stated,  however,  in  connection  with  the 
averments  which  make  out  the  giving  and  receipt  of  a  preference  to 
make  out  a  complete  cause  of  action  under  sections  67e,  67f,  and  70, 
subd.  4.  By  section  67e  all  transfers  of  his  property,  or  any  part 
thereof,  made  or  given  by  a  person  adjudged  a  bankrupt  under  the 
provisions  of  this  act  subsequent  to  the  passage  of  this  act  and  within 
four  months  prior  to  the  filing  of  the  petition,  with  the  intent  and 
purpose  on  his  part  to  hinder,  delay,  or  defraud  his  creditors,  or  any 
of  them,  shall  be  null  and  void  as  against  the  creditors  of  such  debtor, 
except  as  to  purchasers  in  good  faith  and  for  a  present,  fair  considera- 
tion, and  all  property  of  the  debtor  conveyed  or  transferred  shall, 
if  he  be  adjudged  a  bankrupt,  etc.,  be  and  remain  a  part  of  the  assets 
and  estate  of  the  bankrupt,  and  shall  pass  to  his  said  trustee,  whose 
duty  it  shall  be  to  recover  and  reclaim  the  same  by  legal  proceedings, 
or  otherwise  for  the  benefit  of  the  creditors.  Juris4iction  of  such  an 
action  is  expressly  conferred  on  this  court.    This  complaint  by  express 
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allegations  of  fact  shows  that  the  National  Bank  of  Auburn  was  not 
a  purchaser  of  this  property  in  good  faith  and  for  a  present,  fair 
consideration.  The  transfer  of  this  property  of  this  bankrupt  corpo- 
ration to  the  bank  and  its  refusal  to  surrender  same  or  pay  its  value  is 
the  transaction  complained  of,  and  the  plaintiff  has  alleged  and  may 
allege  and  prove  all  the  facts  in  this  one  action  and  recover  under 
section  60b  or  section  67e.  Under  section  67e  this  property,  except  as 
to  so  much  thereof  as  was  necessary  to  satisfy  the  small  prior  judg- 
ments, remained  the  property  of  the  estate  of  said  bankrupt  and  passed 
to  the  trustee,  and  it  was  the  duty  of  the  bank,  this  defendant,  which 
received  it  under  such  circumstances  and  with  such  knowledge  and 
interest  to  surrender  it  on  demand,  or  pay  its  value,  and,  if  it  refused 
and  retained  it  for  its  own  purposes,  it  converted  the  property  of  the 
estate  to  its  own  use.  This  allegation  of  conversion  was  unnecessary, 
but  it  does  not  change  the  nature  of  the  action  or  deprive  this  court  of 
the  jurisdiction  expressly  conferred  by  section  67e. 

[8]  The  defendant  contends  that  the  complaint  shows  on  its  face 
that' the  sheriff  held  two  small  prior  judgments  to  the  amount  of  some 
$227.83,  and  that  therefore  the  levy  and  sale  was  valid,  and  that  the 
defendant  here,  the  National  Bank  of  Auburn,  obtained  good  title  as 
against  the  general  creditors  and  the  trustee  when  appointed,  and  that 
section  67e  has  no  application.  I  do  not  think  that  a  sheriff  having 
executions  to  the  amount  of  $227.83  can  levy  on  and  sell  over  $12,000 
worth  of  personal  property  consisting  of  lumber,  machinery,  tools,  and 
stock  in  trade,  easily  divisible  into  parcels,  and  give  good  title  to  a 
purchaser  who,  intending  to  obtain  a  preference  and  to  cheat  and  de- 
fraud the  creditors  of  the  judgment  debtor  in  violation  of  the  bank- 
ruptcy law  (which  are  the  allegations  of  the  complaint  and  conceded) 
obtains  a  judgment  by  confession,  issues  execution,  procures  a  levy 
and  the  sale  of  such  property  in  bulk  when  not  in  the  presence  of 
purchasers,  and  bids  in  the  whole  at  about  one-fourth  its  actual  value. 
I  know  of  no  decision  of  the  Supreme  Court  of  the  United  States  or 
of  the  Circuit  Court  of  Appeals  in  this  thte  Second  circuit  holding  such 
to  be  the  law,  and  until  I  am  pointed  to  such  a  decision  in  one  or  the 
other  of  such  counts  I  must  decline  to  so  hold.  Section  1428  of  the 
Code  of  Civil  Procedure  (N.  Y.)  provides : 

"Sec.  1428.  Sale  of  personal  property ;  how  made.  Personal  property  must 
be  offered  for  sale,  in  such  lots  and  parcels,  as  are  calculated  to  bring  tbe 
highest  price.  Except  where  the  officer  is  expressly  authorized  by  this  arti- 
cle, to  sell  property  not  in  his  possession,  personal  property 'shall  not  be  of- 
fered for  sale,  unless  it  is  present,  and  within  the  view  of  those  attending 
the  sale/* 

In  StoAebridge,  as  Receiver,  v.  Perkins  et  al.,  141  N.  Y.  1,  5,  35 
N.  E.  980,  981,  it  is  held: 

•*A  sale  of  personal  property  upon  execution  affords  no  protection  to  a  par- 
ty defending  under  it,  unless  he  shows;  First,  a  levy,  1.  e.,  such  an  exercise 
of  right  and  dominion  by  the  otficer  over  the  property  as  would  subject  him 
to  au  action  of  trespass  by  the  owner  if  the  levy  was  not  Justified ;  and,  sec- 
ond, a  sale  with  the  property  actually  present  and  within  the  view  of  the 
persons  attending  the  sale." 
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To  the  same  effect  is  Roth  v.  Wells,  29  N.  Y.  471 ;  Hathaway  v. 
Howell,  54  N.  Y.  97;  Sheldon  v.  Soper,  14  Johns.  (N.  Y.)  352;  and 
Breese  v.  Bange,  2  E.  D.  Smith  (N.  Y.)  474.  In  any  event  a  sale 
of  personal  property  made  in  this  manner  is  a  badge  of  fraud.  Under 
the  allegations  of  the  complaint  the  defendant  did  not  own  this  prop- 
erty, but  title  was  in  the  trustee. 

[9]  It  is  contended  by  the  defendant  that  this  is  an  action  at  law 
and  for  a  mere  conversion  of  personal  property  alleged  to  have  been 
owned  by  the  bankrupt  and  title  to  which  passed  to  the  trustee,  and  that 
as  the  bank  is  not  a  party  to  the  bankruptcy  proceedings,  but  an  ad- 
verse claimant  merely,  it  cannot  be  sued  in  the  District  Court ;  there 
being  no  diversity  of  citizenship  and  no  consent  by  the  defendant. 
But,  as  already  shown,  under  the  allegations  of  this  complaint  two 
complete  grounds  of  recovery  are  stated  of  which  this  court  has  ju- 
risdiction, and  the  mere  fact  that  the  trustee  demanded  the  property 
to  which  he  was  entitled  of  the  defendant,  and  that  defendant  refused 
to  deliver  it  and  converted  same  to  its  own  uses  and  purposes,  does 
not  deprive  this  court  of  jurisdiction  of  the  case  and  of  the  causes  of 
action  clearly  pleaded. 

This  action  was  commenced,  as  Stated,  by  summons  and  complaint, 
and  not  by  subpoena,  and  the  beginning  of  the  complaint  would  indi- 
cate that  the  pleader  had  equity  practice  and  pleading  in  his  mind. 
But  the  form  of  the  commencement  of  the  complaint  does  not  change 
the  nature  or  character  of  the  action.  It  is  an  action  at  law,  and  the 
parties  are  entitled  to  a  trial  by  jury.  Warmath  v.  O'Daniel  et  al., 
20  Am.  Bankr.  Rep.  101,  159  Fed.  87,  86  C.  C.  A.  277,  16  L.  R.  A. 
(N.  S.)  414  (C.  C.  A.  6th  Circuit).  The  Circuit  Court  of  Appeals 
there  holds: 

"A  suit  by  a  trustee  In  bankruptcy  to  recover  the  value  of  certain  personal 
property  alleged  to  have  been  fraudulently  transferred  by  the  bankrupt  and 
to  enable  the  transferee  to  obtain  an  unlawful  preference  1»  not  maintnlnablc 
in  a  court  of  equity,  over  the  objection  of  the  defendant;  the  plaintiff  hav- 
ing an  adequate  remedy  at  law.'* 

In  this  class  of  actions  I  have  always  treated  them  as  actions  at 
law  and  given  the  defendant  a  jury  trial.  The  equity  powers  of  the 
court  are  not  invoked.  It  is  not  an  action  to  compel  the  delivery 
of  specific  property  or  to  set  aside  a  written  instrument,  and  no  injunc- 
tive relief  is  demanded  or  sought,  but  an  action  to  recover  a  money 
judgment  for  the  value  of  the  property.  This  form  of  action  is  spe- 
cifically authorized,  and,  as  stated,  the  transaction  is  voidable  by  and 
at  the  election  of  the  trustee,  and  not  by  the  court.  The  mere  demand 
and  bringing  of  the  action  is  an  election  to  avoid  the  transaction. 

[10]  The  complaint  contains  no  direct  averment  as  to  the  actual 
amount  of  unsecured  claims  owing  by  the  bankrupt.  It  is  alfeged  that 
the  schedules  of  the  bankrupt  show  a  certain  amount  of  unsecured 
claims.  This  is  equivalent  to  a  statement  that  the  bankrupt  so  rep- 
resents and  states,  but  such  statement  is  in  no  way  binding  on  the  court 
or  defendant,  and  the  schedules  would  not  be  proof  or  evidence  to 
establish  the  amount  of  the  indebtedness  of  the  bankrupt  as  against 
the  defendant.    The  allegation  that  the  eflfect  of  the  enforcement  of 
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the  judgment  will  be  to  enable  the  defendant  herein,  the  National  Bank 
of  Auburn,  to  obtain  a  greater  percentage  of  its  said  debt  than  other 
creditors  of  the  same  class,  is  but  a  conclusion.  There  should  be,  as 
stated,  an  allegation  that,  as  plaintiff  is  informed  and  belives,  the  Cay- 
uga Construction  Company  at  the  time  of  the  said  confession  of  judg- 
ment, levy,  and  sale  and  filing  of  said  petition  in  bankruptcy  was  owing 
to  general  unsecured  creditors  the  sum  of  about  $22,000,  and  should 
also  show  the  amount  of  greferad  debts,  or  debts  entitled  to  priority, 
if  any,  as  well  as  the  amount  of  secured  debts. 

To  the  ^complaint  as  one  to  recover  a  preference,  the  fourth  ground 
of  demurrer  is  sustained,  but  plaintiff  may  file  and  serve  an  amended 
complaint  as  he  may  be  advised  within  10  days  after  being  served  with 
a  copy  of  the  order  sustaining  the  demurrer.  As  to  the  first,  second, 
and  third  grounds  of  demurrer,  the  same  are  overruled. 

So  ordered. 


In  re  FRANKMN  SUIT  &  SKIRT  CO. 

(District  Court,  E.  D.  Pennsylvania,    June  13,  1912.) 

No.  4A77. 

1.  Bawkbuptct  (J  116*>— Pow«Bs  OF  CouET— Rbcovbet  of  Pbopebty  Befobe 

Adjudication. 

A  court  of  bankruptcy  has  jurisdiction,  on  petition  of  a  receiver  ap- 
pointed for  the  estate  of  an  aUeged  bankrupt,  before  adjudication,  to 
inquire  into  the  status  of  property  aUeged  in  the  petition  to  beloDg  to 
the  bankrupt  and  to  be  under  his  control  but  to  have  been  placed  in  the 
possession  of  another  as  ostensible  owner  for  the  purpose  of  defrauding 
the  bankrupt's  creditors;  and  if,  as  the  result  of  such  inquiry,  which 
may  be  made  by  the  court  directly  or  through  a  special  master  or  referee, 
it  should  appear  that  the  property  is  in  fact  held  by  the  person  in  pos- 
session for  the  bankrupt,  without  any  real  claim  of  ownership  in  himself, 
the  court  may,  by  a  summary  order,  require  him  to  turn  it  over  to  the 
receiver. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |  165;  Dec. 
Dig.  §  115.*] 

2.  Bankruptcy  (§  115*)— Feaudulent  Disposition  of  Peopertt— Recovery 

BY  Receiver. 

Evidei  ce  taken  on  petition  of  a  receiver  considered,  and  held  to  show 
that  a  transfer  of  property  by  an  alleged  bankrupt  to  the  possession  of 
another  was  without  consideration  and  solely  for  the  purpose  of  placing 
it  beyond  the  reach  of  his  creditors,  and  that  it  was  held  for  him  and  iu 
fact  remained  in  his  possession. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  165;  Dec. 
Dig.  S  115.*] 

In  the  matter  of  Israel  PodoUn,  Louis  Brod,  and  Benjamin  Dein, 
individually  and  as  partners  trading  as  the  Franklin  Suit  &  Skirt  Com- 
pany, alleged  bankrupts.  On  report  of  special  referee.  Report  con- 
firmed, and  order  made  requiring  S.  Rudsky,  S.  Silverstein,  and  H. 
Cupersmith  to  turn  over  property  to  receiver. 

*For  other  cases  lee  same  topic  A  |  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  A  I^ep'r  IndeocM 
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The  following  is  the  referee's  report  mentioned  in  the  opinion : 

The  special  referee  to  whom  by  orders  dated  November  8,  1911,  and  May 
7,  1912,  the  above  matter  was  referred,  to  ascertain  and  report  the  facts, 
with  the  testimony,  his  findings  and  recommendations  thereon,  respectfully 
reports: 

On  the  i6th  day  of  October,  1911,  an  involuntary  petition  in  bankruptcy 
was  filed  against  Israel  Podolin^  Louis  Brod,  and  Benjamin  Dein,  individual- 
ly and  trading  as  Franklin  Suit  &  Skirt  Company,  and  thereafter  James  B. 
McGettigan  was  appointed  receiver  by  the  judges. 

The  receiver  by  his  petition  set  forth  ^at  the  bankrupts  were  formerly  in 
the  business  of  manufacturing  suits  and  skirts  at  No.  710  Arch  street ;  that 
when  the  receiver  took  possession  he  found  there  were  not  $750  worth  of  as- 
sets remaining  on  the  premises;  tliat  from  an  examination  of  the  estate  he 
found  that  within  60  days  prlpr  to  the  failure  the  bankrupts  had  gone  into 
the  open  market  in  New  York  City  and  purchased  large  quantities  of  mer- 
chandise far  in  excess  of  their  usual  purchases,  and  offered  as  collateral  se: 
curity  the  guaranty  of  a  fish  dealer  in  Philadelphia  named  H.  Potamkin, 
had  obtained  thereupon  shipments  of  at  least  $15,000  in  value ;  that  the  total 
assets  have  disappeared;  that  Potamkin  had  failed;  that  under  the  special 
reference  ordered  by  the  court  in  an  endeavor  to  ascertain  what  became  of 
the  merchandise  so  received,  Rudsky,  a  teamster  in  the  city  of  Philadelphia, 
and  his  assistant,  Cupersmith,  testified  at  length  and  in  great  detail  that  on 
'August  1,  1911,  the  bankrupt  deposited  with  Rudsky  as  collateral  security 
three  cases  of  merchandise  valued  at  $1,541,  on  which  Rudsky  advanced 
$924.62 ;  that  on  August  8th  Rudsky  again  advanced  on  five  cases  of  woolens 
to  the  value  of  $2,008.30  the  sum  of  $1,205;  and  that  on  August  12th  on 
seven  cases  of  woolens  of  the  value  of  $2,249.32  Rudsky  advanced  $1,349.59. 
The  petitioner  averred  that  said  testimony  was  false;  the  checks  having 
been  deposited  by  the  bankrupt  in  September,  1911. 

That  Rudsky  and  Cupersmith  further  testified  that  they  had  made  these 
adyances  for  the  period  of  60  days,  and  that  when  that  time  expired  they 
sent  the  merchandise  to  an  auctioneer,  and  that  on  October  20,  1911,  sold  it 
at  public  sale  after  due  advertisement  for  $4,200  to  the  highest 'bidder.  That 
neither  of  them  knew  the  highest  bidder,  that  they  had  never  seen  or  heard 
of  him  before,  that  they  had  not  seen  or  heard  of  him  after  the  sale  took 
I^ace,  and  that  they  did  not  know  who  he  was.  They  further  testified  that 
since  the  date  of  the  sale  neither  of  them  had  ever  seen  the  merchandise  or 
knew  what  became  of  it  The  auctioneer  testified  that  the  merchandise  was 
sold  for  $4,200  to  S.  Silversteln,  the  hij[?hest  bidder.  The  petitioner  averred 
that  Silversteln  was  in  the  laundry  business,  not  in  the  business  of  purchas- 
ing piece  goods.  The  cashier  of  the  auctioneer  testified  that  payment  was 
made  for  the  said  merchandise  by  Cupersmith,  the  representative  of  Rudsky, 
who  accompanied  Silversteln  when  the  payment  was  made,  and  that  the 
payment  was  made  by  Cupersmith.  He  further  testified  that  the  check  for 
said  payment  was  a  check  of  the  Central  Trust  &  Savings  Company  to  the 
order  of  the  auctioneer.  The  treasurer  of  the  Central  Trust  &  Savings  Com- 
pany subsequently  testified  that  the  check  for  $4,200  was  drawn  by  it  at  the 
order  of  S.  Rudsky  and  charged  to  the  account  of  the  said  S.  Rudsky  and 
check  delivered  to  the  said  S.  Rudsl^.  That  the  evidence  further  shows  that 
the  merchandise  was  removed  from  the  auction  house  by  Silversteln,  accom* 
panled  by  Cupersmith,  and  that  it  is  still  in  the  possession  of  Silversteln. 

The  petitioner  averred  from  the  facts  as  above  set  forth,  and  from  further 
evidence  that*  all  of  the  said  merchandise  belonged  to  the  bankrupt  estate, 
and  that  neither  Silversteln,  Rudsky,  nor  Cupersmith  had  any  right  or  title 
in  the  same,  and  that  the  entire  transaction  was  a  fraud  against  the  creditors 
of  the  Franklin  Suit  &  Skirt  Company;  that  immediate  efforts  would  be 
made  by  Silversteln  to  remove  or  conceal  the  merchandise.  The  petitioner 
therefore  asked  for  a  rule  upon  Silversteln  to  show  cause  why  he  should  not 
deliver  to  the  petitioner  as  receiver  all  of  the  said  merchandise,  and  that 
Silversteln,  Rudsky,  and  Cupersmith  be  restrained  from  disposing  of  it 
Upon  this  petition,  Holland,  J.,  granted  a  rule  to  show  cause  why  Silversteln 
should  not  be  ordered  and  directed  to  deliver  to  the  receiver  the  goods  In 
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question,  a  detailed  list  of  which  was  attached  to  the  petition,  and  restrained 
Sllversteln,  Rudsky,  and  Cupersmith  from  in  any  way  disposing  of  the  mer- 
chandise. 

To  this  petition  Silverstein  answered,  denying  the  Jurisdiction  of  the  court 
and  averring  that  he  did  not  have  on  the  3d  of  November,  1911,  and  at  any 
subsequent  period,  any  part  of  the  merchandise,  and  that  It  was  not  in  his 
possession  at  the  present  time. 

On  November  8th  the  petition  and  answ^  were  then  referred  to  the  special 
referee,  to  ascertain  and  report  the  facts.  On  this  petition  and  answer  evi- 
dence was  taken  before  Referee  Amram,  acting  for  the  present  referee,  on 
November  14th,  16th,  and  17th.  On  November  14,  1911,  the  receiver  again 
petitioned  the  court,  setting  forth  that  the  merchandise  referred  to  in  the 
said  petition  had  been  foand  to  be  in  the  possession  of  Rudsky,  and  asking 
that  the  original  petition  be  so  amended  as  to  Include  a  rule  to  show  cause 
why  Rudsky  and  Cupersmith  should  not  hand  over  the  property  to  the  re- 
ceiver. The  rule  was  thereupon  amended,  and  it  was  ordered  by  the  court 
that  any  answer  to  the  amended  order  should  be  referred  to  the  referee. 

Answers  were  filed  by  Cupersmith  and  Rudsky,  denying  possession,  title, 
or  ownership  to  the  property ;  Cupersmith  averring  that  the  property  on  the 
day  of  filing  the  petition  in  bankruptcy  was  not  in  the  possession  of  the  bank- 
rupts nor  under  their  control,  and  hence  the  court  was  without  jurisdiction 
to  make  the  order  prayed  for.  Rudsky  averred  that  on  the  day  of  filing  the 
petition  in  bankruptcy  he  was  in  the  sole,  uncontrolled,  and  exclusive  pos- 
session and  ownership  of  the  merchandise  referred  to;  that  he  became  the 
owner  of  the  merchandise  in  good  faith  and  for  valuable  consideration ;  that 
his  ownership  was  adverse  against  all  the  world;  that  no  other, person  was 
interested;  that  he  could  not  lawfully  be  made  a  party  to  the  bankruptcy 
proceedings ;  and  denied  the  Jurisdiction  of  the  court  The  taking  of  evi- 
dence was  then  resumed,  and  at  the  close  thereof  counsel  filed  briefs  with 
the  referee  and  desired  him  to  proceed  to  a  report  thereon. 

The  evidence  was  as  follows: 

Samuel  Rudsky,  being  examined  on  October  30,  1911,  testified  that  he  was 
in  the  express  business  and  also  kept  a  storage  house.  He  hauled  merchan- 
dise for  Jobbers  and  manufacturers  from  the  railroad  stations  to  their 
places  of  business  and  back.  He  had  three  teams  which  he  kept  at  207  Moore 
street,  and  his  storage  house  was  at  Front  and  Dickinson  streets.  He  had  two 
men  at  the  storage  house,- one  of  whom  was  Cupersmith.  He  knew  Podolin  and 
had  business  dealings  with  him.  Podolin  came  to  him  and  said  he  had  a  cou- 
ple of  cases  of  goods  to  put  in  storage,  and  was  referred  by  the  witness  to  Cup- 
ersmith, and  arrangement  was  made  by  Podolin  with  Cupersmith.  Podolin 
went  to -Cupersmith,  brought  the  stuff  to  storage,  and  then  obtained  from  the 
witness  a  loan  of  60  per  cent,  of  their  value.  Checks  were  then  produced  by  the 
witness  to  show  the  advancements  which  he  made  to  Podolin.  Rudsky  declared 
that  he  knew  nothing  of  the  value  of  the  goods,  that  they  were  all  handled 
by  Cupersmith,  that  he  relied  entirely  on  Cupersmith  as  to  the  value  of  the 
merchandise,  and  that  when  the  notes  were  not  paid  the  merchandise  was 
sent  to  the  auctioneer  and  sold.  In  answer  to  the  question,  "When  did  you 
sell  them?"  he  said,  "Eight  or  ten  days  ago,'*  which  would  fix  the  date  the 
20th  or  22d  of  October.  Nathan  Cupersmith,  being  examined,  testified  as  to 
his  employment  by  Rudsky.  Being  shown  the  book  which  contained  a  rec- 
ord of  the  goods  stored,  he  testified  that  the  first  transaction  with  the  Frank- 
lin Suit  &  Skirt  Company  was  therein  as  follows:  "August  1,  1911,  3  cases 
merchandise,  woolens.  Value  $1,541.00.  Advance  $924.62."  The  entry  and 
all  entries  in  the  book  were  made  at  the  time.  The  witness  did  all  the 
writing  himself.  The  three  cases  of  merchandise  contained  woolen  goods, 
and  witness  Imew  they  were  valued  at  $1,541  because  Podolin  showed  him  a 
bill  for  it  The  witness  looked  it  over  and  considered  it  worth  that  much 
money.  The  witness  went  to  Rudsky  and  told  him  to  give  a  check  for  the 
amount  advanced.  No  receipt  was  given  to  Podolin.  Podolin  gave  them  a 
60-day  collateral  note. 

The  second  transaction  was  on  August  8th,  on  five  more  cases  of  woolens, 
brought  to  the  warehouse  by  the  bankrupt  The  value  was  $2,008.30,  upon 
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Which  was  advanced  $1,205;  the  witness  receiving  from  Podolin  a  collateral 
note  and  the  warehouse  receipt  as  before.  Podolin  showed  him  his  own  bill- 
head as  to  the  value  of  the  property.  The  witness  looked  at  the  goods  and 
figured  what  he  could  advance  on  it  The  witness  was  asked,  **What  ex- 
perience have  you  had  in  the  serge  business?"  He  answered,  "I  can't  tell 
you."  The  witness  had  never  been  in  the  serge  business  and  had  never  sold 
serges ;  he  was  in  the  stove  business.  The*  witness  testified  that  he  marked 
each  case  with  a  number,  and  that  each  case  was  numbered  in  black  chalk. 
The  three  cases  received  on  the  first  advancement  were  marked  101,  102, 
and  103.  On  the  next  loan  the  cases  were  marked  104,  105,  106,  107,  and 
108.  The  entries  in  the  book  were  made  in  a  blue  indelible  pencil.  The  third 
transaction  he  testified  was  on  August  12,  1911,  and  it  was  written  in  the 
book:  "August  12,  1911,  Franklin  Suit  &  Skirt  Ck)mpany,  7  cases  woolens. 
Value  $2,249.32.  Advance  $1,349.59."  Podolin  had  told  him  the  day  before 
that  he  was  going  to  send  in  the  goods.  The  expressman  brought  them.  The 
witness  put  them  in  storage,  gave. them  numbers  from  108  to  115,  examined 
them  by  himself,  and  made  the  advancement  .  The  witness  produced  the  bills 
for  the  three  transactions  and  three  collateral  notes  dated  August  4th,  10th, 
and  14th,  respectively,  due  60  days  after  date,  which  he  alleged  to  have 
been  given  at  the  time  the  advances  were  made.  He  also  produced  three 
storage  receipts,  dated  August  4th,  10th,  and  14th.  In  each  of  these  receipts 
the  case  numbers  placed  upon  the  cases  were  contained. 

The  witness  then  testified  to  repeated  requests  made  upon  Podolin  for  the 
payment  of  the  money,  to  written  notice  sent  to  Podolin,  to  Rudsky  sending 
the  goods  to  auction  two  or  three  days  before  the  sale  was  made,  that  the 
sale  was  made  October  20,  1911,  that  his  counsel  arranged  for  the  sale,  and 
that  the  goods  were  taken  out  of  their  cases  and  sent  to  freeman's  in  the 
piece ;  that  the  witness  put  a  mark  on  each  piece.  "Each  piece  of  cloth  was 
tagged.  I  put  on  them  the  number  of  the  case  out  of  which  they  came."  His 
next  testimony  should  be  quoted  at  length  (pages  122  to  124): 

"Q.  How  was  the  sale  conducted? 

"A.  They  sold  it 

"Q.  Put  up  as  a  whole  or  In  lots? 

"A.  As  a  whole,  and  then  sold  in  lota. 

"Q.  Which  way  was  it  sold? 

"A.  Sold  as  a  whole. 

"Q.  Who  bought  it? 

"A.  One  man  bought  it 

"Q.  What  was  the  man*8  name? 

"A.  I  don*t  know  the  man. 

"Q.  Were  you  there  at  this  sale? 

"A.  Yes. 

"Q.  Were  you  there  when  the  man  bid  on  It  as  a  whole? 

"A.  Yes. 

"Q.  Did  you  see  the  man  when  he  was  bidding? 

"A.  Yes. 

•*Q.  You  don't  know  his  name? 

"A.  I  don't  know  the  man  at  al]« 

"Q.  You  never  saw  him  before? 

"A.  I  don't  know  the  man. 

**Q.  You  never  saw  him  before? 

"A.  I  don't  Imow  the  man. 

"Q.  Answer  my  question. 

"By  referee: 

"Q.  Did  you  ever  see  the  man  before? 

"A.  No. 

"By  Mr.  Reber: 

"Q.  Have  you  ever  seen  him  since? 

"A.  No,  sir. 

"Q.  What  kind  of  a  looking  man  was  he? 

"A.  I  don't  know  the  man  and  can't  describe  him. 

"Q.  How  much  did  the  man  pay  for  the  goods? 

^'A.  The  goods  sold  for  $4,200. 
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"Q.  $4,200  was  paid  to  Freeman  &  Co.? 

"A.  Yes,  sir. 

''Q.  Freeman  &  Go.  paid  $4,200  to  yon,  less  their  commission? 

**A.  Yes* 

"Q.  Yon  got  the  difference? 

"A,  Yes. 

"Q.  What  became  of  the  goods? 

*'A.  The  goods  were  delivered.  I  don't  know  what  Freeman  did  with  the 
goods. 

"Q.  Yon  never  saw  the  goods  since? 

"A.  No. 

'*Q.  Do  you  know  who  has  the  goods  now? 

"A.  I  don*t  know  anything  about  it 

"Q.  Did  Mr.  Rudsky  buy  the  goods? 

"A.  No,  sir. 

"Q.  Were  the  goods  ever  taken  back  to  your  warehouse? 

"A.  Not  that  I  know.  '    ' 

"Q.  If  the  goods  had  ever  been  taken  back  to  your  warehouse  after  the 
sale,  you  would  have  known  it? 

"A.  Not  as  I  know. 

"(Question  repeated.) 

"A.  I  think  I  would. 

"Q.  You  never  saw  the  goods  there  since? 

"A.  No. 

"Q.  You  don't  know  who  got  them? 

"A,  I  don't  know  the  man  at  all." 

Rudsky,  being  recalled,  testified  that  all  Podolln's  arrangements  were  made 
with  Cupersmith;  that  when  Cupersmlth  said  the  goods  were  worth  a  cer- 
tain amount  he  would  give  Podolin  his  check  for  60  per  cent,  of  that  amount. 
The  witness  testified  that  he  paid  Cupersmith  no  regular  salary,  but  gave 
him  $50  when  he  asked  for  it.  To  the  question,  "How  much  per  week  have 
-you  paid  him  since  he  has  had  charge  of  this  warehouse?"  he  answered: 
"I  can't  tell  you  how  much  he  took.  I  guess  about  $100  or  $125."  Cuper- 
smith was  in  the  stove  business  and  came  up  to  the  warehouse  when  any- 
body wanted  to  put  goods  in  storage. 

The  auctioneer  (George  C.  Freeman),  a  member  of  the  firm  of  Samuel  T. 
Freeman  &  Co.,  testified  that  Cupersmith  asked  him  to  see  counsel  about 
arranging  a  sale  of  woolens.  This  was  on  the  Saturday  previous  to  the  sale. 
The  goods  were  to  be  shipped  to  the  auctioneer,  catalogued  and  exhibited, 
and  sold  in  the  usual  and  ordinary  manner.  The  sale  was  advertised  in  the 
regular  way,  the  goods  were  brought  in  a  wagon,  received  on  the  elevator, 
and  shipped  to  the  second  fioor.  A  list  of  the  merchandise  was  made  up, 
and  it  was  divided  into  different  lots,  numbered  from  1  to  21  in  one  account 
and  from  22  to  42  Inclusive  in  the  other  account.  The  witness  produced  a 
list  of  the  merchandise,  and  testified  that  lots  1  to  21  were  one  of  the  par- 
cels received  by  him  from  Cupersmith,  and  lots  22  to  42  comprised  the  other 
lot  which  Cupersmith  brought  in.  Cupersmith  requested  Freeman  to  mark 
the  goods  according  to  the  cases  out  of  which  they  were  taken,  and  mark  102, 
for  example,  meant  the  case  mark. 

The  goods  were  offered  for  sale  according  to  the  instructions  of  counsel, 
first  as  an  entirety  and  then  separately.  The  goods  were  advertised  as  sold 
on  account  of  whom  it  may  concern.  Lots  1  to  21  inclusive  were  offered  as 
a  whole  and  brought  $1,800.  The  witness  thought  that  S.  Silverstein  made 
the  bid.  Lots  22  to  42  were  then  offered  as  a  whole  and  were  sold  for  $4,200 ; 
there  being  several  bidders.  Silverstein  bought  them.  The  separate  bids 
were  less  than  the  bids  as  an  entirety.  The  witness  gave  the  names  of  the 
successful  bidders  of  the  individual  lots  22  to  42.  The  auctioneer's  book  was 
signed  S.  Silverstein.  Payment  was  subsequently  made  by  check  of  the  Cent- 
ral Trust  &  Savings  Company  to  the  order  of  Freeman  &  Co. 

The  next  witness  was  Clement  J.  Craft,  treasurer  of  the  Central  Trust  & 
Savings  Ompany,  who  was  asked:  "About  October  20th  you  drew  one  of 
your  bank  checks  to  the  order  of  Samuel  T.  Freeman  &  Co.  for  $4,200.    Please 
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explain  that  transaction,  or  as  much  as  your  records  show  of  it**  He  an- 
swered: **S.  Rudsky,  one  of  our  depositors,  asked  us  for  a  bank  draft  for 
$4,200.  We  gave  him  our  draft  on  the  Com  Exchange  National  Bunk  and 
accepted  his  check  in  lieu  thereof."  In  answer  to  the  question,  "Did  Mr.  Rud- 
sky  ask  you  to  draw  that  check  to  the  order  of  Samuel  T.  Freeman  & 
Co.?**  he  said,  "Yes,  he  asked  our  paying  teller  to  draw  it  to  the  order  of 
Samuel  T.  Freeman  &  Co.** 

The  importance  of  this  testimony  will  be  noted.  It  Is  absolutely  contradic- 
tory to  the  evidence  of  Rudsky  and  Cupersmith,  who  had  testified  In  full 
detail  that  they  did  not  know  who  the  purchaser  was  at  public  sale  and  had 
never  seen  the  man;  that  Rudsky  had  not  paid  for  the  goods,  had  nothing 
to  do  with  the  sale,  and  had  never  seen  the  merchandise  since. 

Mr.  Bryde,  the  next  witness,  the  cashier  of  Freeman  &  Co.,  testified  that 
he  cried  the  sale  of  the  woolens  on  October  20th.  He  had  charge  of  the 
book  signed  by  the  successful  bidder ;  that  the  name  given  by  the  bidder  was 
S.  SUversteln,  and  the  book  was  signed  In  that  name.  The  witness  subse- 
quently received  settlement  for  this  lot  of  merchandise  from  Cupersmith  on 
the  Monday  following  the  sale.  .  The  witness  was  asked  why,  if  Silverstein 
was  the  successful  bidder,  he  accepted  payment  from  Cupersmith,  to  which 
he  replied,  "I  think  as  a  rule  we  take  for  granted,  when  a  man  pays  for  the 
goods,  he  is  the  man  to  whom  they  are  to  be  delivered."  The  same  purchaser 
bought  the  $1,800  lot  of  merchandise  on  that  same  day,  and  It  also  was  paid 
for  by  Cupersmith.  Cupersmith  presented  in  payment  a  dueblll  on  the  Manu- 
facturers* National  Bank  to  the  order  of  Samuel  T.  Freeman  &  Co.  In  an- 
swer to  the  question,  "It  is  your  recollection  that  Mr.  Silverstein  and  Mr. 
Cupersmith  were  there  together?"  the  witness  replied,  "Yes,  at  the  time  of 
delivery,  but  I  don't  know  that  they  were  there  together  at  the  time  of  pay- 
ment** Further  testimony  was  taken  on  the  subject  of  this  sale  from  George 
C.  Freeman,  who  testified  that  deposits  were  required  from  the  individual 
bidders  on  the  merchandise,  but  none  was  required  from  Silverstein,  who 
bid  as  a  whole.  In  answer  to  the  question,  "Why  didn't  you  require  a  de- 
posit from  Mr.  Silverstein?**  the  yrltness- answered,  "I  don't  know  Just  why 
we  dldn*t,  except  that  I  presume  we  felt  Mr.  SUversteln  wasn't  one  from 
whom  a  deposit  was  necessarily  required.**  The  witness  told  the  bookkeeper 
that  no  deposit  was  necessary  from  Silverstein.  He  did  this  because  he  was 
Informed  that  Silverstein  would  make  a  bid  on  the  entirety  before  the  sale. 
This  information  he  received  either  from  Cupersmith  or  his  counsel. 

Under  the  petition  of  the  receiver  for  rule  to  show  cause,  Solomon  Silver- 
stein was  sworn  and  testified  that  his  wife  conducted  a  laundry  at  1034 
South  Fourth  street.  During  the  year  1911  the  witness  bought  nothing  from 
any  auction  house  In  Philadelphia.  He  had  previously  bought  occasionally  at 
auctions.  In  1911  he  bought  nothing , except  the  goods  from  Freeman's.  The 
witness  testified  that  he  had  been  sick,  but  that  he  saw  that  they  were  hav- 
ing a  big  sale  at  Freeman's ;  that  he  was  feeling  a  little  better  and  thought 
he  would  make  a  few  dollars.  His  son  read  It  to  him  out  of  the  newspaper. 
He  was  accustomed  to  buy  trimmings,  serges,  and  woolens,  sometimes  shirts. 
In  answer  to  the  question,  "Give  me  the  name  of  a  single  auction  house  from 
whom  you  ever  bought  any  piece  goods  in  your  life,"  he  said:  "I  can't  give 
you  the  name,  because  I  didn't  keep  It;  I  didn't  take  It  home."  To  the 
question,  "Tell  me  the  name  of  a  single  auction  house  where  you  ever  in 
your  entire  life  bought  any  piece  goods,"  he  answered,  "I  can't  remember 
that."  In  explanation  of  his  bidding  $4,200  and  $1,800  for  the  two  lots  at 
Freeman's,  he  said  that  a  man  by  the  name  of  Rosenblatt  came  over  to  him 
at  the  sale  and  offered  to  be  his  partner.  Rosenblatt  told  him:  "  *We  will 
try  to  buy  the  goods,  and  maybe  we  will  make  a  couple  of  dollars,  because  it 
Is  nice  goods.*  I  told  him,  'All  right*  We  started  to  bid  on  it,  and  I  bought 
the  second  lot  for  $4,200  on  my  name.  *  *  *  I  didn't  examine  It  He 
examined  It,  because  he  said  it  was  a  bargain,  to  buy  It"  In  answer  to  the 
question,  "You  bid  against  each  other?"  he  said:  "I  didn't  know  he  was 
bidding,  and  he  didn't  know  I  was  bidding.  There  were  too  many  people 
there  for  those  goods."  The  witness  testified  he  signed  the  book  but  put  up 
no  money.    When  the  sale  was  over,  the  witness  testified  that  he  discovered 
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from  Rosenblatt  the  ?oods  belonged  to  Rudsky,  and  Rosenblatt  and  he  found 
Rudsky  at  Third  and  Market  streets  that  afternoon.  The  witness  testified 
that  he  had  about  $500  In  cash  with  him ;  that  he  had  $700  more  at  home, 
80  that  he  would  have  had  to  borrow  the  rest  from  friends.  He  had  no 
bank  account,  but  kept  the  $1,200  In  cash  In  a  safe.  When  he  and  Rosenblatt 
found  Rudsky,  Rosenblatt  said:  "Mr.  Rudsky,  we  bought  In  auction  one  lot 
for  $1,800  and  the  other  lot  for  $44^00.  That  amounts  to  $6,000.  I  heard 
the  gQods  are  yours.  We  will  give  you  some  money,  and  the  rest  we  will 
give  you  notes,  and  we  will  give  you  the  goods  in  storage,  and  we  will  bring 
a  customer  to  see  the  goods.  Whenever  the  goods  will  be  sold  to  one,  two, 
or  three  men,  you  will  have  your  money  and  we  will  take  our  money."  The 
witness  testified  that  Rudsky  refused  this  offer;  that  he  went  to  see  him 
again  on  the  following  day,  and  finally  on  the  following  Sunday  Rudsky 
agreed  to  pay  for  the  goods  witli  his  own  check.  It  Is  not  necessary,  in  the 
referee's  opinion,  to  go  further  in  this  elaborate  and  incredible  explanation. 
■According  to  the  testimony  of  Rudsky  and  Cupersmlth  previously  cited, 
chocks  were  given  by  Rudsky  to  Podolin  at  the  time  the  merchandise  was 
stored.  The  first  check  was  dated  August  4th,  the  next  August  lO'th,  and  the 
next  August  14,  1911.  These  checks  would  correspond  with  the  time  that 
the  merchandise  was  supposed  to  have  been  stored.  It  was  proved,  however, 
that  the  check  dated  August  4th  was  deposited  on  August  26th,  check  dated 
August  10th  was  deposited  on  the  3l8t,  and  the  chedc  dated  August  14th 
was  deposited  on  September  2d.  Podolin  testified  to  meeting  Cupersmlth  and 
making  arrangements  to  store  merchandise.  The  goods  were  sent  by  an  ex- 
pressman, whom  Podolin  took  from  the  street,  who  was  not  his  regular  ex- 
pressman. He  had  the  goods  on  his  shelves.  He  took  them  off  the  shelves, 
put  them  in  a  packing  case,  filled  up  the  packing  case,  and  sent  them  down. 
To  the  question,  "What  was  in  those  three  cases?"  he  answered;  **I  don't 
remember  exactly  what  Any  goods  I  had  I  took  from  the  shelves."  He 
testified  that  he  just  took  any  piece  of  goods  he  saw  on  the  shelf  and  put  it 
in  the  case  until  the  case  was  full  and  then  shut  it  up ;  that  he  had  no  rec- 
ord of  the  goods  which  he  sent.  He  was  In  a  great  hurry  because  he  was 
wanting  to  lend  money  from  Cupersmlth.  Cupersmlth  gave  him  60  per  cent, 
of  the  value  of  the  goods.  He  had  to  raise  the  money  in  August  because  his 
bank  refused  him  credit.  He  had  to  open  a  new  bank  account,  and  he  want- 
ed checks  to  make  a  deposit  with.  The  witness  testified  that  he  did  not  use 
these  checks  when  he  received  them ;  he  kept  them  in  his  pocket  He  was 
asked,  "After  you  carried  these  checks  around  In  your  pocket  for  some 
weeks,  what  did  you  finally  do  with  them?"  He  answered,  "I  was  prepared 
to  find  another  bank  to  make  a  deposit  in  bank  and  ask  for  credit."  The 
only  bank,  however,  which  he  testified  he  went  to,  was  the  Central  Trust 
Company,  at  Fourth  and  Market  streets,  after  he  had  carried  the  checks 
around  in  his  pocket  for  some  weeks.  He  did  not  go  to  any  other  bank,  but 
deposited  the  checks  in  his  own  bank. 

This  explanation  also  is  in  the  referee's  opinion  Incredible.  The  referee 
finds  as  a  fact  that  the  checks  were  not  received  by  Podolin  from  Rudsky 
until  the  dates  on  which  they  were  deposited. 

The  referee  has  cited  the  testimony  of  Cupersmlth  that  when  merchandise 
was  sent  to  Rudsky 's  warehouse  Cupersmlth  in  each  instance  marked  the 
case  with  a  number.  The  three  cases  on  which  the  first  loan  was  made  were 
marked  101,  102,  and  103.'  The  seven  cases  on  which  the  next  loan  was  mndo 
were  marked  104  to  110,  and  the  collateral  on  the  third  loan  was  marked 
111  to  115.  Each  collateral  note  sets  forth  the  numbers  of  the  cases  covered 
as  collateral  for  the  loan;  the  first  collateral  note  referring  to  cases  101, 
102.  and  103,  and  the  others  in  the  same  way.  The  auctioneer's  testimony  as 
to  the  condition  of  the  goods  when  received  was  to  the  same  effect.  Podolin 
was  shown  a  number  of  Invoices  from  the  creditors,  showing  merchandise 
shipped  to  the  Franklin  Suit  &  Skirt  Company,  and  testified  that  they  re- 
ceived this  merchandise.  Mr.  Reber  testified  that  this  bundle  of  invoices  was 
receJved  by  him  from  Podolin.  The  book  of  the  bankrupt  (Exhibit  G),  con- 
taining the  record  of  the  merchandise  purchased  and  received  by  the  Frank- 
lin Suit  &  ^^M  Company,  was  explained  by  the  bookkeeper,  Podolln's  daugh- 
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ter.  The  top  of  each  page  of  the  ledger  contained  the  name  of  the  creditor 
from  whom  they  bought,  and  the  right-hand  side  of  the  page  referred  to  the 
day  when  the  merchandise  was  received  by  the  bankrupt  and  its  value.  Thus, 
in  the  invoice  of  Brown  Bros.  &  Co.  (Exhibit  No.  2),  according  to  the  testi- 
mony of  the  bookkeeper,  the  ledger  showed  that  on  September  28th  they 
received  from  Brown  Bros.  &  Co.  merchandise  to  the  value  of  $1,105.99.  The 
bookkeeper  then  identified  Exhibit  No.  2  as  the  invoice  covering  the  merchan- 
dise so  received. 

Each  one  of  the  invoices  thus  identified  contained  a  certain  number,  run- 
ning from  101  to  115.  This  number  was  written  with  an  indelible  pencil. 
These  numbers  were  on  the  bills  when  they  were  received  by  the  receiver 
from  Podolin.  For  instance,  the  invoice  of  the  Andrews  Mills  Company  has  on 
the  bottom  in  indelible  pencil  the  number  101.  The  bookkeeper  testified  as 
to  this  Invoice  that  it  was  received  by  the  bankrupt  on  August  24,  1911.  It 
.called  for  10  pieces,  or  a  total  of  726  yards.  In  Freeman's  sale  catalogue, 
lot  23,  the  description  is  identical:  10  pieces,  726  yards,  case  101.  The  in- 
voice of  the  Andrews  Mills  Company,  calling  also  for  10  pieces  or  726  yards, 
and  marked  101,  is  thus  completely  identified.  This  merchandise  was  re- 
ceived by  the  bankrupt  on  August  24,  1911,  and  it  is  perfectly  evident  that 
the  testimony  of  Rudsky,  Cupersmith,  and  Podolin  that  case  101  was  de- 
posited as  collateral  security  when  they  made  their  first  loan  on  August  1, 
1011,  is  absolutely  false.  The  same  identification  is  made  of  case  103,  show- 
ing that  it  was  received  by  the  bankrupt  on  August  31st;  and  of  case  104, 
showing  it  was  received  September  19,  1911.  In  a  similar  manner  all  the 
invoices  are  shown  to  have  been  received  by  the  bankrupt  several  weeks 
after,  according  to  the  testimony  of  Rudsky,  Cupersmith,  and  Podolin,  they 
were  deposited  with  Rudsky  as  collateral  security.  It  is  unnecessary  to 
dwell  on  the  Incredible  explanations  offered  by  the  bankrupts.  The  discovery 
of  the  check  from  the  Central  Trust  &  Savings  Company,  showing  that  Rud- 
sky himself  obtained  it  to  pay  for  the  goods,  ^ufllciently  exhibited  the  three 
as  perjurers,  and  each  explanation  given  by  them  thereafter  was  incredible 
and  readily  confuted. 

Podolin  also  testified  to  other  loans  made  to  him  by  Rudsky  without  col- 
lateral. This  testimony  will  be  found  on  pages  190  to  195.  Then  followed 
the  question,  "Can  you  show  me  in  your  books  the  repayment  of  any  moneys 
you  borrowed  from  Mr.  Rudsky?"  The  witness  answered,  *'I  can't  telL"  The 
next  question  was:  •*!  now  refer  you  to  page  107  of  your  cash  book,  which 
contains  the  following  item:  October  4th,  S.  Rudsky,  $1,000.  October  2d, 
S.  Rudsky,  $874.35.  October  8th,  S.  Rudsky,  $1,151.  October  11th,  S.  Rudsky, 
$1,221.78.  What  do  those  payments  represent?"  The  witness  replied,  "Those 
are  payments  where  I  borrowed  from  him  money."  Taking  this  testimony  in 
connection  with  that  already  recited,  the  conclusion  is  irresistible  that  Rud- 
sky was  repaid  by  those  checks  the  amounts  which  he  was  alleged  to  have  paid 
in  August  and  September  on  the  merchandise  of  the  bankrupt. 

The  referee  finds  that  Rudsky  and  Cupersmith  conspired  with  Podolin  for 
the  purpose  of  defrauding  the  creditors  of  the  Franklin  Suit  &  Skirt  Com- 
pany ;  that  the  merchandise  set  forth  in  the  rule  to  show  cause  and  shipped 
by  these  creditors  to  the  Franklin  Suit  &  Skirt  Company  was  shipped  by 
it  to  Rudsky's  warehouse  on  dates  running  from  August  24  to  September  28, 
1911 ;  that  checks  for  60  per  cent  of  the  value  thereof  were  obtained  from 
Rudsky  upon  those  dates,  but  were  antedated  in  order  to  carry  out  the  fraud, 
and  the  sums  represented  thereby  repaid  by  Podolin  to  Rudsky;  that  the 
goods  were  sent  from  Rudsky's  warehouse  to  Freeman  &  Co.  and  were 
bought  by  Rudslcy's  agent,  signing  himself  S.  Silverstein,  and  paid  for  by 
means  of  a  certified  check  obtained  by  Rudsky  from  the  Central  Trust  &  Sav- 
ings Company  in  exchange  for  his  own  check  to  that  institution. 

These  facts  will  Justify  an  order  made  as  prayed  for,  provided  that  the 
United  States  court  has  jurisdiction  of  the  case ;  the  goods  being  in  the  cus- 
tody of  a  person  denying  the  title  of  the  receiver  thereto  and  protesting 
against  the  jurisdiction  of  the  court  The  referee  proceeds  to  consider  the 
question  of  jurisdiction. 


Digitized  by 


Google         J 


IN  RE  FRANKLIN  SUIT  A  SKIRT  GO.  699 

The  property  to  which  the  rule  to  show  cause  refers  Is  In  the  physical  pos- 
session of  Rudsky,  who  claims  title  to  it  and  denies  the  jurisdiction  of  the 
federal  court  The  rule  in  such  a  case  has  been  often  stated  by  the  Supreme 
Court,  as  well  as  by  Circuit  Courts  of  Appeals  and  District  Courts.  The  au- 
thority of  the  court  of  banlcruptcy  is  to  determine  whether  this  claim  is 
colorable  merely,  or  is  in  fact  adverse  to  the  bankrupt,  and  according  as  it 
determines  that  question  will  it  retain  or  deny  jurisdiction  of  the  contro- 
versy. First  National  Bank  v.  Title  &  Trust  Co.,  198  U.  S.  280,  25  Sup.  Ct. 
693,  49  L.  Ed.  1051,  14  Am.  Bankr.  Rep.  102 ;  In  re  Walsh  Bros.  (D.  .C.)  163 
Fed-  352.  21  Am.  Bankr.  Rep.  14;  Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct. 
269.  46  Lw  Ed.  405,  7  Am.  Bankr.  Rep.  224;  LouisvUle  Trust  Co.  v.  Comingor, 
184  U.  S.  IS,  22  Sup.  Ct  293,  46  L.  Ed.  413,  7  Am.  Bankr.  Rep.  421 ;  In  re 
Teschmacher  &  Mrazay  (D.  C.)  127  Fed.  728,  11  Am.  Bankr.  Rep.  547 ;  In  re 
Glenn  (D.  C.)  185  Fed.  554,  25  Am.  Bankr.  Rep.  806;  In  re  Norris  (D.  C.)  177 
Fed.  598,  24  Am.  Bankr.  Rep.  445;  In  re  Friedman,  161  Fed.  260,  88  C.  C.  A. 
306,  20  Am.  Bankr.  Rep.  37. 

In  Mueller  v.  Nugent,  supra,  the  court  made  a  summary  order  directing 
the  bankrupt's  son  to  turn  over  money  in  his  hands  which  he  maintained  he 
should  not  be  called  upon  thus  summarily  to  surrender  when  he  had  it  in  his 
Individual  possession  before  bankruptcy.  The  court  says:  "But  suppose  that 
respondent  had  asserted  that  he  had  the  right  to  possession  by  reason  of  a 
dalm  adverse  to  the  bankrupt  The  bankruptcy  court  had  power  to  ascer- 
tain whether  any  basis  for  such  claim  actually  existed  at  the  time  of  the  fil- 
ing of  the  petition.  The  court  would  have  been  bound  to  enter  upon  that 
inquiry  and  in  doing  so  would  have  undoubtedly  acted  within  its  jurisdiction, 
while  its  conclusion  might  have  been  that  an  adverse  claim,  not  merely  col- 
orable, but  real,  even  though  fraudulent  and  voidable,  existed  in  fact,  and 
60  that  it  must  decline  to  finally  adjudicate  on  the  merits.'* 

The  test  is  given  in  Re  Holbrook  Shoe  &  Leather  Co.  (D.  C.)  165  Fed.  973, 
21  Am.  Bankr.  Rep.  511,  after  quoting  Mueller  v.  Nugent,  supra:  "Manifest- 
ly, the  statute  requires  a  broader  construction,  one  that  not  alone  authorizes 
the  inquiry  by  the  hearing  of  testimony,  but  which  also  required  a  decision 
upon  the  merits  by  the  referee.  This  decision  may  be  that  the  claim  is  in 
good  faith,  but  of  doubtful  validity,  or  of  questionable  faith,  yet  is  probably 
real ;  and  hence  that  there  ought  to  be  an  Independent  suit  brought  to  try 
the  questions;  but  ^  the  decision  is  that  the  claim  is  without  any  actual 
merit  or  legal  foundation,  the  referee  should  regard  the  property  as  subject 
to  the  jurisdiction  of  the  bankruptcy  court  as  property  of  the  bankrupt,  and 
should  therefore  proceed  to  make  an  order  requiring  the  actual  wrongful 
holder  to  surrender  to  the  court  or  trustee."  This  decision  is  in  line  with 
all  the  cases  above  quoted,  with  the  exception  of  In  re  Rathman,  183  Fed. 
S13,  106  C.  C.  A.  253,  25  Am.  Bankr.  Rep.  246,  in  which  Judge  Sanborn,  of 
the  Circuit  Court  of  Appeals,  declared  that  the  test  of  the  summary  jurisdic- 
tion was  whether  the  court  of  banltruptcy  through  the  act  of  its  officers  had 
taken  possession  of  the  res  as  the  property  of  the  bankrupt.  As  to  this  case, 
it  can  only  be  said  that  it  is  entirely  inconsistent  with  the  decision  of  the 
Supreme  Court  in  Mueller  v.  Nugent  and  of  the  Circuit  Courts  of  Appeals  and 
District  Courts  in  the  cases  above  cited,  wherein  the  test  laid  down  was  not 
that  of  possession  of  the  res,  but  of  whether  this  possession  is  colorable  mere- 
ly, or  is  a  bona  fide  assertion  of  title,  supported  by  evidence  showing  that 
the  adverse  claim  may  possibly  be  valid.  In  tbis  latter  case  there  is  no 
doubt  that  the  trustee  in  bankruptcy  is  remitted  to  a  court  having  plenary 
jurisdiction.  In  re  Teschmacher  &  Mrazay,  supra.  It  is  evident,  however, 
that  those  cases  do  not  apply  to  a  clearly  proved  conspiracy  to  defraud  the 
creditors  of  the  bankrupt  estate,  by  the  operation  of  which  the  physical  cus- 
tody of  the  goods  was  put  into  one  of  the  conspirators,  while  the  control 
of  the  bankrupt  over  them  remained. 

If  the  referee's  conclusions  of  fact  are  correct  the  bankrupt  Podolln  en- 
tered into  a  conspiracy  with  Rudslsy  and  Cupersmith  to  defraud  his  creditors 
by  means  which  left  the  three  in  possession  and  control  of  the  goods  be- 
longing to  the  bankrupt  firm.  These  goods  are  in  the  physical  possession  of 
Budsky,  but  only  as  a  conspirator.    The  checlcs  representing  his  alleged  loans 
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on  tfa^e  property  have  been  repaid,  and  he  is  in  the  position  of  holding  goofis 
for  the  benefit  of  himself  and  his  co-conspirators,  for  wfilch  he  has  paid 
nothing.  It  is  evident,  tinder  these  circumstances,  that  his  possession  of  the' 
goods  is  merely  colorable.  The  essential  element  which  distinguishes  the 
present  case  is  the  existence  of  the  conspiracy  and  the  consequent  retention 
of  interest  by  the  bankrupt  In  the  goods. 

The  referee  finds  that  the  claim  of  Rudsky  Is  colorable  only,  and  that  the 
bankruptcy  court  has  therefore  Jurisdiction  to  pass  upon  the  prayer  of  the 
trustee's  petition. 

The  -referee  recommends  that  the  prayer  of  the  said  petition  should  be 
granted. 

The  referee  annexes  the  order  of  court  of  May  7th.  The  erldence  in  the 
case  and  the  report  of  the  referee  under  order  of  November  8,  1911,  are  on 
file  with  the  clerk  of  the  court 

All  of  which  Is  respectfully  submitted. 

J.  Howard  Reber,  of  Philadelphia,  Pa.,  for  receiver^ 
Henry  N.  Wessel,  of  Philadelphia,  Pa.,  for  S.  Rudsky. 

J.  B.  McPHERSON,  Circuit  Judge.  [1]  The  preliminary  question 
to  be  determined  is  whether  Skubinsky  v.  Bodek  (C.  C.  A.  3d  (Circuit) 
172  Fed.  332,  97  C.  C.  A.  116,  24  L.  R.  A.  (N.  S.)  985,  19  Ann.  Cas. 
1035,  forbade  the  District  Court  to  make  the  particular  inquiry  that 
has  just  been  completed.  There  were  two  inquiries,  and  these  must 
be  distinguished.  The  first,  which  was  unlike  the  second,  began  on 
October  23,  1911,  An  involuntary  petition  had  been  filed  a  few  days 
before,  and  a  receiver  had  been  appointed.  On  October  23d  he  asked 
for,  and  obtained,  the  appointment  of  a  special  referee  under  section 
21a  of  Act  July  1,  1898,  c.  541,  30  Stat.  552  (U.  S.  Comp.  St.  1901, 
p.  3431).  Proceedings  were  taken  by  the  referee  with  the  final  result 
that  the  Court  of  Appeals,  in  a  short  per  curiam,  reported  in  Podolin 
V.  McGettigan  (C.  C.)  193  Fed.  1021,  followed  Skubinsky  v.  Bodek, 
and  set  aside  all  that  had  been  done  under  section  21a.  The  petition  of 
October  23d  is  therefore  out  of  the  case,  and  need  not  be  further  re- 
ferred to. 

As  already  stated,  the  second  inquiry — which  is  now  under  consid- 
eration-7is  distinct  and  separate.  The  petition  was  presented  on  No* 
vember  3d,  and  asked  the  court  to  determine  summarily  whether  cer- 
tain goods,  which  were  pointed  out  with  precision,  iVere  really  the 
property  of  the  bankrupt,  and  were  being  withheld  from  the  receiver 
by  a  person  who  was  merely  the  bankrupt  under  another  name.  In 
substance,  it  was  averred  that  the  apparent  title  to  these  goods  had 
been  juggled  with  in  order  to  obscure  the  truth,  and  that,  while  other 
persons  might  appear  on  the  surface  to  be  the  owners,  the  bankrupt 
had  never  really  parted  with  title,  but  had  joined  in  the  trick.  It  was 
said  that  the  goods  had  been  shuffled  about  so  as  to  confuse  the  situa- 
tion, but  investigation  would  show  that  the  present  possessor  was  only 
the  bankrupt  under  a  thin  disguise.  Objection  was  made  that  the  court 
could  not  undertake  even  such  a  rudimentary  inquiry  in  a  summary 
manner,  but  that  the  receiver  must  proceed  by  plenary  suit;  Sku- 
binsky v.  Bodek  being  relied  upon  to  sustain  this  contention.  In  tny 
opinion  that  decision  is  not  in  point;  the  Court  of  Appeals  has  been 
careful  to  distinguish  the  precise  question  that  is  now  presented,  and 
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to  approve  in  advance  the  course  that  has  b6en  pursued  in  the  pending 
case.  All  that  Skubinsky  v.  Bodek  decides  is  that  a  special  reference 
under  section  21a  is  not  permitted  before  adjudication;  because  the 
bankrupt's  estate  is  not  yet  "in  process  of  administration  under  this 
act."  But  the  court,  evidently  foreseeing  that  inquiries  like  the  pres- 
ent would  sometimes  be  indispensal)le,  said  with  much  significance  (172 
Fed.  335,  97  C.  C.  A.  119;  24  U  R.  A.  [N.  S.]  985,  19  Ann.  Cas. 
1035): 

"It  doubtless  is  true  that  a  receiver  may  be  authorized  by  the  act,  even 
before  adjudication,  to  collect  and  secure  possession  of  moneys  and  other 
property  belonging  to  the  alleged  bankrupt;  but  such  action  on  the  part  of 
the  receiver  before  an  adjudication  does  not  constitute  or  involve  Iprocess 
of  administration  under  this  act'  It  is  simply  gaining  control  of  the  estate 
which  is  to  be  subjected  to  the  process  of  administration,  if  an  adjudication 
of  bankruptcy  shall  be  made." 

And  this  quotation  is  in  entire  accord  with  the  decisions  of  the  Su- 
preme Court  and  other  courts  to  which  the  report  of  the  special  mas- 
ter refers.  There  is  a  convenient  collection,  also,  in  Whitney  v.  Wen- 
man,  198  U.  S.  539,  25  Sup.  Ct.  778,  49  L.  Ed.  1157* 

It  seems  almost  superfluous  to  say  that,  when  the  District  Court  en- 
tertained the  petition  of  November  3d,  it  was  not  acting  under  section 
21a,  but  under  its  general  equity  powers,  reinforced  by  clauses  3  and  7 
of  section  2.  No  one  can  doubt,  I  think,  that  the  IHstrict  Court  has 
power  to  issue  process  upon  such  a  petition,  and  to  call  before  it  the 
necessary  parties  and  witnesses  in  order  to  investigate  that  kind  of  a 
complaint  directly  and  summarily.  If,  as  the  result  of  such  an  in- 
quiry, it  should  appear  that  the  goods  in  question  are  held  under  a  real 
adverse  title,  even  if  such  title  be  founded  upon  what  may  seem  to  be 
fraud,  it  would  no  doubt  be  necessary  to  fight  that  controversy  out  in 
a  plenary  suit;  but  if  there  should  be  no  real  claim  of  title,  either 
fraudulent  or  bona  fide,  and  if  the  goods  should  be  merely  held  by  a 
person  who  is  the  bankrupt  himself  in  disguise,  the  court  would  un- 
questionably have  power  to  take  the  goods  into  its  own  custody  as  the 
property  of  the  bankrupt  and  proceed  to  administer  them  according  to 
law.  And  what  the  court  could  do  directly,  it  can  certainly  do  by  the 
help  of  a  special  commissioner,  or  a  special  master,  or  a  special  referee 
— the  name  is  of  no  importance  whatever — to  whom  in  the  first  in- 
stance an  inquiry  may  for  convenience  be  committed.  To  my  mind, 
the  question  seems  to  admit  of  only  one  answer,  although  of  course 
others  see  it  differently.  The  whole  subject  has  been  thoroughly  dis- 
cussed, and  its  principles  seem  to  be  well  settled.  If  there  is  a  real  ad- 
verse title,  it  must  be  attacked  by  a  plenary  suit ;  but  the  court  may  al- 
ways inquire  whether  a  title  is  really  adverse,  or  is  a  mere  sham. 

[2]  As  I  think,  therefore,  the  court  had  undoubted  power  to  under- 
take the  inquiry;  and,  if  this  be  true,  the  result  will  be  found  in  the 
clear  and  forcible  report  of  Mr.  Hunter,  which  I  adopt  (without  re- 
peating it)  as  my  own  conclusion  upon  the  facts.  In  a  word,  the  prop- 
erty in  question  is  now,  and  always  has  been,  the  bankrupt's. 

And  it  is  therefore  ordered  that  S.  Rudsky,  N.  Cupersmith,  and  S. 
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Silverstein,  either  or  all  of  them,  do  forthwith  deliver  to  the  receiver 
the  merchandise  named  in  the  petition  of  November  3,  1911.  And  it 
is  further  ordered  that  S.  Rudsky  pay  the  costs  of  this  proceeding! 


TINSLBY  V.  ETOWAH  POWER  CO.  et  at 

(District  Court,  N.  D.  Georgia.    AprU  22,  1912.) 

No.  1,246. 

1.  Waters  and  Wateb  Coubses  (f  156*) — Conveyance  of  Riohts— Sucti- 

OmNCT. 

An  instrament,  giving  the  right  of  flowage  over  a  tract  of  land  by  a 
dam,  which  recites  the  payment  of  $1,  and  an  agreement  to  pay  $24  ad- 
ditional when  work  on  the  dam  should  be  commenced,  is  a  conveyance 
and  not  an  option. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
H  158,  174-183;  Dec.  Dig.  8  156.*] 

2.  Waters  and  Water  Courses  (S  156*) — Convstancb— Consideration. 

A  conveyance  of  a  right  of  flowage,  reciting  the  payment  of  $1  as  con- 
sideration, is  supported  by  a  sufficient  consideration  whether  the  sum 
named  was  actually  paid  or  not. 

[Ed.  Note. — For  other  caseSy  see  Waters  and  Water  Courses,  Cent  Dig. 
|{  158,  174-183;   Dec.  Dig.  §  156.*] 

S.  Receivers  (|  0&*) — Purchase  of  Propertt— Vauditt. 

A  conveyance  by  the  owner  of  land  of  a  right  of  flowage  to  the  re- 
ceiver for  a  corporation,  for  which  he  was  paid  a  small  sum,  is  valid  to 
devest  the  grantor  of  such  right,  although  the  receiver  had  not  previously 
obtained  authority  from  the  court  to  make  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Receivers,  Cent  Dig.  |S  183-186;  Dec. 
Dig.  §  99.*] 

4.  Vendor  and  Purchaser  (|  228*) — Vauditt  of  Convktanob— Subsbquxnt 
Purchaser  with  Notice, 

Whether  a  conveyance  of  an  easement  was  so  executed  as  to  render 
its  record  constructive  notice  is  immaterial  to  affect  its  validity  as 
against  a  subsequent  grantee  from  the  same  grantor  who  had  actual 
notice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  K 
495^501;   Dec.  Dig.  8  228.*] 

In  Equity.  Suit  by  T.  G.  Tinsley  against  the  Etowah  Power  Com- 
pany and  Zephaniah  Abemathy,    Decree  for  defendants. 

John  T.  Norris,  of  Cartersville,  Ga.,  and  King  &  Spalding,  of  At- 
lanta, Ga.,  for  complainant. 

Paul  F.  Akin  and  J.  M.  Neel,  both  of  Cartersville,  Ga.,  H.  H. 
Dean,  of  Gainesville,  Ga.,  and  Robt.  C.  &  Philip  H.  Alston,  of  Atlanta, 
Ga.,  for  defendants. 

NEWMAN,  District  Judge.  This  bilj  is  brought  by  the  complainant 
against  the  defendant  company,  complainant  asking  to  have  a  decree 
in  his  favor  finding  that  h^  has  full,  complete,  and  perfect  title  to  land 
lot  No.  424  in  the  twenty-first  district  and  second  section  of  Bartow 
county,  Ga.,  together  with  all  water  rights,  powers,  and  privileges  ap- 

*For  otl&wr  ciuiei  m«  muii*  topic  A  S  Kuusmn  in  D«c.  it  Am.  Digs.  1907  to  date,  &  Rep'r  Ind«xw 
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pertaining  thereto  and  all  rights,  privileges,  and  appurtenances  in  any 
way  connected  therewith,  and  for  the  cancellation  of  certain  ceeds  to 
said  land  lot  and  the  privileges  and  appurtenances,  water  power,  and 
otherwise  as  a  cloud  upon  complainant's  title,  and  that  a  deed  from 
Zephaniah  Abernathy  to  A.  O.  Granger,  as  receiver  of  the  Etowah 
Iron  Company,  be  decreed  to  be  of  no  effect  as  against  complainant, 
and  that  it  be  as  to  him  and  all  persons  claiming  under  him  null  and 
void,  and  that  the  same  be  canceled  as  constituting  a  cloud  upon  com- 
plainant's title.  Georgia  Power  Company  has  been  made  a  party  by 
amendment. 

It  appears  that  on  the  17th  day  of  November,  1899,  Zephaniah  Aber- 
nathy was  the  owner  in  fee  simple  of  a  certain  lot  of  land  No.  424  in 
the  twenty-first  district  and  second  section  of  Bartow  county,  Ga.,  and 
that  on  that  date  he  delivered  the  following  instrument: 
Georgia,  Bartow .  CJounty. 

Z.  Abernathy  to  A.  O.  Granger. 

In  consideration  of  one  (1)  doUar  cash  paid  by  A.  O.  Granger  as  receiver 
of  Etowah  Iron  Company  and  of  twenty-four  (24)  dollars  to  be  paid  me  as 
soon  as  the  property  of  Etowah  Iron  Company  is  sold  by  the  receiver,  or 
the  privileges,  rights  and  estates  hereinafter  conveyed  shall  be  used  by  said 
receiver  or  his  assigns  I,  Zephaniah  Abernathy  of  said  county  do  hereby 
sell  and  convey  to  said  A.  O.  Granger  as  receiver  of  the  property  of  Eto- 
wah Iron  Company  and  his  successors  and  assigns  the  following  rights,  priv- 
ileges, easements  and  estates  in  lot  of  land  No.  424  in  twenty-first  (21st) 
District  and  second  (2nd)  section  of  Bartow  county,  Georgia,  to  wit:  The 
sole  and  exclusive  right  and  privilege  of  erecting  upon  said  lot  or  elsewhere 
upon  the  Etowah  river  such  dam  or  dams  and  waterways  and  other  ob- 
structions to  the  flow  of  said  Etowah  river  as  said  Granger,  as  receiver  as 
aforesaid,  and  his  successors  and  assigns  may  desire  so  as  to  utilize  the 
water  power  of  said  river  in  any  way  desired  by  said  Granger,  as  receiver 
as  aforesaid,  his  successors  and  assigns;  and  also  the  right  and  privilege 
to  back  and  flow  or  pond  water  upon  any  portion  of  said  lot  by  means  of 
any  dams  and  other  obstruction  to  the  flow  of  said  river  la  any  way;  so 
that  said  Granger  as  receiver  as  aforesaid,  his  successors  and  assigns,  shall 
have  the  full  and  sole  privilege  of  using  said  lot  of  land  in  any  way  they 
may  desire  for  the  purpose  of  utilizing  the  water  power  of  the  Etowah  river 
on  any  of  the  properties  now  or  hereafter  belonging  to  said  Etowah  Iron 
Company  or  said  Granger  as  receiver  as  aforesaid,  his  or  their  successors 
or  assigns. 

To  Have  and  to  Hold  said  bargained  premises  and  the  rights,  privileges, 
easements  and  estates  forever  in  fee  simple  with  full  warranty  of  title. 

Witness  my  hand  and  seal  this  17  day  of  November,  1899. 

his 
Zehanio     X    Abernathy. 
mark 
Signed,  sealed  and  delivered  in  presence  of: 
M.  E.  Calhoun. 
G.  W.  Hendricks,  Ordinary  Bartow  Co.,  Ga, 

Recorded  Jan.  8,  1900.     JJ — 498. 

This  paper  appears  on  its  face  to  have  been  properly  attested,  and 
an  entry  on  it  shows  that  it  was  recorded  on  the  proper  book  of  rec- 
ord at  the  office  of  the  clerk  of  the  superior  court  of  Bartow  county  on 
January  8,  1900. 

There  is  a  contest  in  this  case  as  to  whether  the  attestation  of  this 
paper  was  such  as  to  admit  it  to  record,  and  therefore  whether  its  rec- 
ord was  constructive  notice  to  the  world  of  its  execution  and  existence. 
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It  is  unnecessary  to  stop  here  to  discuss  this  question,  as  it  is  probably 
immaterial  in  the  view  taken  of  the  case. 

On  January  25,  1902,  Abemathy  conveyed  to  Albert  Strickland  the 
exclusive  right  of  flooding  the  lot  in  controversy  with  dams  or  erecting 
dams  thereon  for  the  cash  consideration  of  $25  then  paid  to  him.  It 
seems  that^prior  to  the  transaction  with  Granger,  receiver,  and  Strick- 
land, the  land  lot  in  controversy  had  been  set  apart  to  Zephaniah  Aber- 
nathy  as  a  homestead  to  the  Abernathy  family,  consisting  of  his  wife 
and  minor  children.  It  appears  that  in  view  of  this  on  May  19,  1905, 
Abernathy  for  the  consideration  of  $1  and  love  and  affection  conveyed 
said  lot  to  his  wife,  Josephine,  supposed  then  to  be  apparently  the  sur- 
viving beneficiary  of  the  homestead.  She  on  May  20,  1905,  conveyed 
to  T.  G.  Tinsley.  It  was  ascertained  that  one  of  the  minor  children 
still  lacked  a  few  months  of  being  21  years  of  age,  and  he  made  a  lease 
to  Strickland  for  $5  a  month,  which  apparently  lasted  tintil  he  became 
of  age. 

This  statement  with  reference  to  the  homestead  is  made  as  a  part  of 
the  history  of  tlie  case  and  does  not  cut  any  figure  in  the  matter  for 
consideration  now. 

For  convenience  the  various  conveyances  by  the  parties,  respectively, 
the  following  chain  of  title  as  to  each,  commencing  with  Zephani^ 
Abernathy  as  the  common  grantor,  as  follows: 

Zephaniah  Abernathy,  Common  Grantor. 
PlaintiflF's  Title. 

(1)  Abemathy  to  Albert  Strickland,  January  25,  1902. 

(2)  Zephaniah  Abemathy  to  Josie  Abernathy,  May  19,  1905, 

(3)  Josie  Abernathy  to  Albert  Strickland,  May  20,  1905. 

(4)  Albert  Strickland  to  T.  G.  Tinsley,  May  20,  1905. 

Defendants'  Title. 

(1)  Abemathy  to  Granger,  receiver  Etowah  Iron  Company,  Novem- 
ber 17,  1899. 

(2)  Etowah  Iron  Company  to  Blue  Ridge  Mining  Company,  Sep- 
tember 14,  1900. 

(3)  Blue  Ridge  Mining  Company  to  City  Trust  Company,  mortga- 
gee, September  20,  1900. 

(4)  City  Trust  Company  to  Blue  Ridge  Mining  Company,  foreclo- 
sure. 

(5)  Carter,  commissioner,  to  John  W.  Akin^  August,  1904. 

(6)  Akin  to  Etowah  Development  Company,  September  28,  1904. 

(7)  Etowah  Development  Company  to  Etowah  Power  Company, 
May  25,  1905. 

(8)  Granger  to  Etowah  Power  Company,  May  25,  1908. 

The  Etowah  Iron  Company  owned  large  tracts  of  land  in  Bartow 
county  on  the  north  side  of  the  Etowah  river,  and  owned  and  con- 
trolled at  the  time  of  the  paper  made  by  Abernathy  to  Granger,  re- 
ceiver, all  the  land  on  the  river  except  this  lot  No.  424,  and  as  to 
this  they  neither  had  the  title  nor  the  right  to  flood.  The  proceeding 
in  which  Granger  was  appointed  receiver  of  the  Etowah  Iron  Corn- 
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{any  was  dismissed  August  3,  1900,  and  Granger  discharged  as  re- 
ceiver. In  the  deed  made  from  the  Etowah  Iron  Company  to  the 
Blue  Ridge  Mining  Company  there  was  no  mention  of  this  landi  lot 
specifically  by  number,  nor  was  there  in  the  mortgage  deed  from 
the  Blue  Ridge  Mining  Company  to*  the  City  Trust  Company.  The 
lot  by  number  first  appears  in  the  deed  made  by  Carter,  commis- 
sioner, to  John  W.  Akin.  While  there  is,  as  stated,  no  specific 
reference  to  this  lot  by  number  in  former  deeds,  it  is  urged  that 
the  following  general  words  of  conveyance  are  used  which  would 
include  this  right: 

"Also  any  and  all  property  heretofore  belonging  to  the'  Etowah  Manufac- 
turing &  Mining  Company,  and  by  it  conveyed  to  Aaron  Haas  and  others, 
and  by  them  to  Hill,  Itankin  and  Haas,  trnstees,  and  by  them  and  other 
parties  to  BJtowah  Iron  &  Manganese  Company  by  conveyance  recorded  in  the 
clerk*s  oflace  of  the  superior  court  of  Bartow  county,  Book  AA  of  Deeds, 
page  565.  Also  all  and  singular  the  property,  tools,  cars  and  mining  imple- 
ments of  every  sort,  roadbeds,  rails,  railroads,  ti:amroads,  rights  of  way, 
easements  and  privileges,  of  ingress  and  egress,  over  lands  and  others,  cor- 
posate  and  incorporate  hereditaments  of  every  sort  and  kind  owned  by  or 
due  to  party  of  the  first  part." 

Subsequently  it  appears  in  the  deed  from  Akin  to  Etowah  Devel- 
opment Company  and  from  the  Etowah  Development  Company  to 
the  Etowah  Power  Company.  This  is  not  very  material  because  the 
matter  at  issue  here  depends  after  all  on  the  validity  of  the  con- 
veyance by  Abernathy  to  Granger,  receiver,  on  November  17,  1899, 
so  far  as  the  defendant's  title  is  concerned. 

'The  first  thing  for  determination  in  the  case  when  the  argument 
was  heard  was  the  jurisdiction  of  the  court.  It  was  claimed  that 
Albert  Strickland  and  John  T.  Norris  were  interested  with  Tinsley 
in  the  property  in  controversy  as  part  owner  of  the  same,  or  at 
least  having  such  a  material  interest  therein  that,  as  Strickland  and 
Norris  were  citizens  and  residents  of  Georgia  and  this  district,  their 
interest  in  the  subject-matter  of  the  suit  defeated  the  jurisdiction. 
It  was  also  claimed  that  the  jurisdictional  amount  was  not  involved. 

Defendant  has  now  withdrawn  the  defense  of  want  of  jurisdiction 
and  waives  the  same.  It  was  manifest  all  along  that  the  latter  claini — 
that  is,  the  lack  of  jurisdictional  amount — was  not  meritorious.  The 
other  need  not  now  be  considered,  in  view  of  the  fact  that  defendant 
concedes  the  jurisdiction  of  the  court  and  withdraws  any  defense 
to  that,  eflFect. 

This  case  really  turns  upon  the  validity  and  binding  eflFect  of  the 
paper  executed  by  Zephaniah  Abernathy  on  November  17,  1899. 
The  attack  upon  it  is  on  two  grounds :  First,  the  lack  of  considera- 
tion ;  and,  second,  that  it  was  made  to  a  receiver  without  any  au- 
thority from  or  ratification  by  the  court.  As  to  the  consideration 
the  deed  recites,  as  has  been  seen,  the  consideration  of  $1  cash  paid 
and  $24  as  soon  as  the  privileges,  rights,  and  estates  conveyed  shall 
be  used  by  the  receiver  or  his  assigns.  If  the  $1  cash  was  paid  and 
the  agreement  was  to  pay  the  other  $24  in  a  reasonable  time,  this 
paper  would  undoubtedly  be  good.  The  first  contention  with  refer- 
ence to  the  consideration  is  that  the  $1  was  never  really  paid.    There 
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is  a  great  deal  of  evidence  pro  and  con  as  to  this.  It  seems  that 
there  was  some  land  belonging  to  the  Etowah  Mining  Company,  ad- 
joining land  lot  No.  424,  which  Abernathy  had  rented  and  was  culti- 
vating. How  long  Abernathy  had  this  land  rented  does  not  clearly 
appear  from  the  evidence,  but  it  seems  that  he  was  to  pay  $1  per 
annum  for  time  he  had  it.  It  seems  also  that  he  was  indebted  to 
the  Etowah  Iron  Company  for  at  least  a  year's  rent  and  perhaps 
more.  Abernathy  had  given  a  note  for  a  year's  rent,  and  J.  J. 
Calhoun  was  the  agent  for  Granger,  receiver,  and'  had  been  and  was 
in  control  of  the  property  in  Granger's  hands  as  receiver.  He  looked 
after  the  land  and!  all  matters  connected  with  it.  He  made  the  trade 
with  Abernathy  and  took  the  paper  under  which  the  defendant 
claims. 

Calhoun  says  that  as  agent  for  Granger,  receiver,  he  "had  the 
power  to  lease  all  the  farm  lands,  and  to  collect  the  rents  for  the 
same,  and  in  a  gpod  many  instances  I  had  the  power  to  make  small 
leases  for  ore,  for  mining  ore,  and  to  collect  the  royalty  paid  them 
for  the  same." 

He  testifies  that  Granger  was  away  a  great  portion  of  his  time,  and 
that  he  (Calhoun)  had  the  authority  to  do  what  he  thought  was 
best  in  the  interest  of  the  property.  He  also  says  that  as  the  agent 
for  Granger,  receiver,  he  did  make  the  transaction  with  Abernathy 
acting  for  the  receiver. 

Mr.  Calhoun  says: 

•  "Mr.  Abernathy  owned  or  claimed  lot  No.  424,  and  I  knew  If  there  was 
a  dam  ever  erected  on  the  Etowah  river  that  there  would  be  a  small  por- 
tion of  that  lot  that  would  be  overflowed  by  the  dam.  I  told  him  so.  I 
met  him  at  his  house.  Him  and  his  wife  were  both  present,  and  I  told 
him  about  it.  I  told  him  that  I  wanted  to  buy  the  right  to  raise  the  wa* 
ter  as  much  on  that  lot  as  was  necessary  at  any  time  for  the  Etowah  Iron 
Company,  and  offered  him  $1  cash  and  $24  additional  whenever  they  should 
commence  the  erection  of  the  dam  on  the  river.  He  agreed  to  it,  saying 
that  where  the  river  could  possibly  overflow  was  very  steep  and  hlUy,  and 
it  wouldn't  amount  to  much,  and  that  he  would  willingly  do  it  in  order  to 
get  the  work  that  would  follow  the  erection  of  the  dam  there.  I  made  that 
trade  with  him  there,  and  he  and  his  wife  both  agreed  to  it.  I  told  him 
that  I  couldn't  write  the  deed,  but  that  I  would  bring  It  in  to  you  (Judge 
John  W.  Akin),  who  was  the  attorney  of  the  company,  and  that  you  would 
write  the  deed,  and  that  some  time  when  he  came  in  to  town  he  could  sign 
It,  and  that  was  agreed  to.  I  don't  remember  how  long  after  that  he  did 
come  in  to  town,  but  the  first  time  I  saw  him  I  carried  him  to  your  ofl^ce 
and  told  you —  Before  that,  however,  I  gave  you  a  memorandum- of  the 
trade  with  him,  and  you  said  that  you  would  write  out  the  deed  and  it 
could  be  executed  any  time.  Mr.  Abernathy  came  in,  and  I  carried  him  to 
your  office,  and  you  had  the  deed  typewritten,  as  weU  as  I  recollect,  and 
we  read  the  deed  over  to  him.  I  know  I  read  the  deed  to  him,  and  he  was 
satisfied  with  it" 

Calhoun  in  his  testimony  further  says  that,  referring  to  the  con- 
sideration to  be  paid  Abernathy : 

"The  agreement  was  that  he  was  owing  the  company  for  the  rent  for  a 
lot  of  land  near  the  land  he  owned,  and  that  I  was  to  pay  him  a  dollar 
out  of  that  rent  as  soon  as  the  deed  was  signed.  *  *  *  I  think  It  was 
only  a  dollar  or  two  that  he  paid,  because  he  joined  the  lot  and  was  tres- 
passing on  it,  and  I  took  the  rent  more  to  hold  possession  of  the  lot  than 
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anytblng  else.  It -was  not  the  amount  of  tbe  land  that  he  worked  or  the 
▼alne  of  the  Iand»  but  simply  to  hold  possession  for  the  company.  I  think 
it  was  a  nominal  rental  of  |1  or  $2  a  year." 

Calhoun  further  says  that  he  had  taken  a  printed  rental  note  from 
Abernathy  that  was  given  by  every  man  that  rented  land  from  the 
company,  and  that  the  rent  was  $1  or  $2;  he  has  forgotten  what  it 
was ;  but  it  was  a  small  amount,  and  he  says  that : 

"He  didn't  pay  any  cash,  but  that  tbe  amount  was  paid  him  out  of  the 
rent  that  was  due.    He  was  owing  for  several  years." 

There  is  some  controversy  in  the  evidence  as  to  whether  the  note 
was  actually  delivered,  because  it  appears  that  a  note  was  afterwards 
found  in  the  papers  of  the  company.  It  seems  reasonably  clear  from 
the  evidence,  however,  that  the  agreement  was  that  the  note  should 
be  returned  to  Abernathy,  if  it  was  not  actually  returned. 

Mr.  Abernathy  in  his  testimony  acknowledges  that  he  signed  the 
paper  upon  which  the  defendants  rely — that  is,  the  writing  above  set 
out,  executed  by  him  to  Granger,  receiver — ^by  making  his  mark  thereto, 
Calhoun  acting  as  agent  for  Granger.    He  calls  it  an  "option." 

In  one  part  of  his  testimony  Mr.  Abernathy  says  this  (page  38, 
Pt  1): 

"Q.  Capt.  Calhoun  was  agent  for  the  Etowah  Iron  Company,  and  Granger 
was  receiver  for  Etowah  Iron  Company,  and  you  rented  this  land  from  bim 
as  land  agent  of  the  company?  A.  I  didn't  particular  rent  it;  there  was 
just  a  little  said.  There  was  a  Uttle  strip  there  near  my  house,  and  he  told 
me  he  would  charge  me  a  dollar  regt  for  it 

•*Q.  He  was  acting  for  the  company?    A.  Yes. 

*'Q.  The  time  he  made  the  trade  with  you?    A.  Tes,  sir. 

"Q.  You  understood,  didn't  you,  that  the  reason  he  wanted  to  get  that  lot, 
to  develop  tbe  water  power  of  Etowah  Iron  Company,  all  those  shoals  in 
connection  with  that  lot,  that  the  company  was  talking  about  selling  it  to 
let  somebody  develop  it?  A.  They  was  talking  about  building  a  dam  and 
wanted  to  buy  it  to  get  the  water,  what  water  would  back  up  on  it 

'*Q.  You  understood  it  was  for  the  benefit  of  Etowah  Iron  Company?  A. 
That  is  what  he  said  it  was.'* 

It  is  perfectly  clear,  therefore,  from  all  the  evidence,  that  the  paper 
relied  upon  by  the  defendiants  was  executed  bjr  Abernathy.  Therefore, 
as  to  the  contention  that  there  was  not  sufficient  consideration  to  sup- 
port this  contract  between  Abernathy  and  Granger,  receiver,  which 
has  been  earnestly  urged  and  argued  at  length,  this  seems  to  me  to  be 
true:  Taking  all  the  testimony  together,  that  Abernathy  probably 
received  the  $1  by  the  delivery  to  him  of  his  note,  if  not,  that  he 
received  it  by  a  perfectly  valid  agreement  made  by  Calhoun  to  deliver 
him  the  note,  to  which  he  became  thereby  entitled. 

[1]  The  payment  of  the  $1  and  the  agreement  to  pay  the  addi- 
tional $24  when  work  should  be  commenced  on  the  river  as  contem- 
plated constitute  this  a  conveyance  in  my  opinion  and  not  an  option. 
Of  course,  it  was  necessary  for  this  agreement  for  the  payment  of 
the  other  ^4  to  be  within  a  reasonable  time.  If  it  was  not,  Abernathy 
could  have  taken  proper  steps  to  have  this  $24  paid  or  have  instituted 
proceedings  to  have  the  agreement  rescinded.  I  do  not  think,  however, 
that  the  time  in  which  the  amount  of  the  purchase  money  was  to  be 
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paid  and  was  actually  tendered  was  unreasonable,  or  at  least  so  unrea- 
sonable as  to  render  the  transaction  void. 

[2]  Whether  the  $1  was  paid  or  not,  as  it  is  recited  in  the  instru- 
ment as  having  been  paid,  it  constitutes  sufficient  consideration,  and 
the  instrument  is  valid  so  far  as  that  feature  is  concerned,  because  it 
is  an  obligation  which  can  be  enforced. 

In  Southern  Bell  Telephone  Company  v.  Harris,  117  Ga.  1001,  44  S. 
E.  885,  the  Supreme  Court  of  Georgia  settles  the  question  as  follows : 

"Where  a  contract  contains  a  recital  of  the  payment  of  $1  as  its  considera- 
tion, the  contract  13  valid,  though  the  sum  named  was  not  actually  paid.  It 
creates  an  obligation  to  pay  that  sum,  which  can  be  enforced  by  the  other 
party." 

It  is  earnestly  contended  that  Granger,  as  receiver,  had  no  author- 
ity from  the  court  under  which  he  was  acting  to  purchase  this  property, 
that  he  never  reported  the  same  to  the  court,  and  that  there  was  no 
ratification  of  it. 

The  Etowah  Iron  Company,  it  appears,  was  placed  in  the  hands 
of  a  receiver  of  the  state  court,  the  superior  court  of  Bartow  county, 
on  petition  of  Granger  and  others  who  were  controlling  stockholders 
in  that  company.  It  remained  in  the  hands  of  the  receiver  for  some 
time,  covering  the  period  of  the  making  of  this  paper  by  Abernathy 
to  Granger,  receiver,  and  the  receivership  was  afterwards  dissolved 
and  the  case  dismissed;  the  property  going  back  into  the  hands  of 
Etowah  Iron  Company. 

John  W.  Akin,  who  was  attorney  in  the  Etowah  Iron  Company 
receivership  case,  testifies  as  follows: 

**I  tooli  a  general  order  which  is  lost  or  mislaid  and  after  due  search  can^ 
not  be  found,  in  which  plenary  powers  were  given  to  the  receiver  authorizing 
him  to  do  with  and  manage  the  property  as  he  saw  best  without  obtaining 
further  authority  from  the  court,  and  to  make  any  trades  concerning  or  with 
relation  to  the  property  or  any  leases,  and  practically  to  manage  the  prop- 
erty as  an  owner  might.  I  tooli  that  order  from  the  court  in  which  the  case 
was  pending  and  carried  it  directly  to  my  ofllce.  I  do  not  remember  ever  re- 
turning it  to  ttie  clerk's  office  or  ever  having  it  recorded.  I  had  my  office 
Searched  for  It.  After  my  illness  I  went  over  my  old  papers  and  burned  up 
a  lot  that  I  thought  would  have  no  use  for,  and  it  may  have  been  burned 
up  among  those." 

[3]  If  the  recollection  of  Judge  Akin  is  correct,  and  such  order 
was  made,  it  would  seem  to  relieve  the  case  of  all  difficulty  so  far  as 
the  right  of  the  receiver  to  act  in  this  transaction  is  concerned. 
Whether  it  was  or  not,  however,  and  even  if  it  was  a  matter  for  the 
court  here  to  consider  in  this  collateral  way,  the  transaction  was  suf- 
ficient to  take  the  title  to  this  water  right  out  of  Abernathy,  and  if 
it  did  he  had  no  rights  afterwards  to  convey  the  same ;  and  any  one 
taking  a  conveyance  from  him  subsequently  with  notice  of  this  trans- 
action with  Granger,  receiver,  would  acquire  no  title  thereby. 

If  we  may  gather  the  intent  of  the  parties  from  the  extraneous 
evidence,  it  seems  clear  that  Abernathy  knew  that  the  rights  he  planted 
were  to  go  to  the  Etowah  Iron  Company.  He  says  so  in  his  testi- 
mony. But  it  is  perfectly  clear  otherwise  that  Calhotm  obtained  it 
for  the  Etowah  Iron  Company.     He  was  acting  for  Granger,   re- 
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ceiver  for  the  Etdwah  Iron  Company  property;  Granger  himself  being 
largely  interested  in  the  corporation. 

It  seems  unnecessary  to  determine  where  the  right  went  to  erect 
dams  and  flood  the  land  as  named  in  the  instrument;  but,  as  I  have 
stated,  my  conclusion  is  it  went  to  the  Etowah  Iron  Company,  con- 
sidering all  the  facts  and  circumstances  of  the  case.  If  it  went  to 
Granger  individually,  and  the  words  "as  receiver"  were  simply  de- 
scriptio  personae,  then,  as  will  be  seen,  Granger  has  conveyed  it  to 
the  Etowah  Power  Company. .  It  is  conceded,  as  I  understand  it,  that 
the  Georgia  Power  Company  has  now  acquired  all  the  rights  of  the 
Etowah  Power  Company. 

The  following  extract  from  Thompson  v.  Phenix  Ins.  Co.,  136  U. 
S.  287,  10  Sup.  Ct.  1019,  34  L.  Ed.  408,  is  strong  authority  support- 
ing the  right  of  the  receiver  to  do  what  he  did  in  this  case  in  view 
of  all  circumstances  and  the  existing  situation: 

**The  first  contention  of  the  company  is  that  the  receiver,  Kearney,  had 
no  authority,  without  special  instructions  from  the  court,  to  incur  expenses 
or  liability  for  Insurance  premiums.  In  support  of  this  proposition,  Its  coun- 
sel dtes  Cowdrey,  etc.,  v.  Galveston,  etc.,  Railroad  Co.,  d3  U.  S.  352  [23  L. 
Ed.  950],  where  one  of  the  questions  was  whether  a  receiver  of  a  railroad 
oompany  should  be  allowed  for  expenditures  made  by  him,  without  the  pre- 
vious sanction  of  the  court,  in  defeating  a  proposed  municipal  subsidy  in  aid 
of  the  construction  of  a  railroad  parallel  with  the  one  in  his  hands.  It  was 
held  that  such  expenses  were  properly  disallowed,  although  the  proposed 
road,  if  constructed,  might  have  diminished  the  future  earnings  of  the  one 
In  his  charge.  This  court  said  that  to  permit  a  receiver  to  determine  ques- 
tions of  that  character,  and,  upon  such  determination  appropriate  funds  in 
his  custody,  would  sanction  a  principle  that  would  open  the  door  to  all  sorts 
of  abuses.  It  added  that  *a  receiver  is  not  authorized,  without  the  previous 
direction  of  the  court,  to  incur  any  expenses  on  account  of  property  in  his 
hands  beyond  what  Is  absolutely  essential  to  its  preservation  and  use,  as 
contemplated  by  his  appointment/  Of  the  soundness  of  this  general  prin- 
ciple no  doubt  can  exist,  though  difficulty  may  sometimes  arise  in  its  appli- 
cation to  particular  cases.  Due  regard  must  always  be  had  not  only  to  the 
nature  and  surroundings  of  the  property  in  the  custody  of  the  receiver,  but 
to  the  exigencies  of  the  moment  when  he  may  be  required  to  take  action 
involving  the  safety  of  property  in  his  charge.  We  do  not  doubt  that  under 
some  circumstances  a  receiver  would  be  derelict  In  duty,  if  he  did  not  cause 
property  In  his  hands  to  be  insured  against  fire.  The  case  last  cited  Is  au- 
thority for  the  principle  that,  without  the  previous  sanction  of  the  court, 
a  receiver  may  incur  expenses  that  are  absolutely  essential  for  the  preserva- 
tion of  the  property  in  his  custody.  But  if  this  were  not  so,  and  if,  without 
the  previous  order  of  the  court,  he  applies  funds  in  his  hands  for  such  a 
purpose,  the  contract  of  Insurance  will  not,  for  that  reason,  be  void,  as  be- 
tween him  and  the  insurance  company.  It  appears  from  the  poUcy  that  the 
company  was  informed  as  to  the  capacity  in  which  Kearney  acted,  namely 
•as  receiver  for  Holladay  &  Holladay,'  According  to  the  amended  bUl,  it 
knew  the  precise  nature  and  extent  of  the  interest  represented  by  him,  and 
that  he  had  no  personal  interest  in  the  property  insured.  If  the  court,  whose 
officer  he  was,  had  directed  him  to  procure  insurance,  the  present  objection 
could  not  be  urged  with  the  slightest  expectation  of  Its  being  sustained.  And 
yet,  whether  Kearney  exceeded  his  authority,  or  rightly  applied  the  funds 
In  his  hands,  are  questions  in  which  no  one  is  concerned,  except  himself,  the 
court  to  which  he  was  amenable,  and  the  parties  interested  in  the  property 
in  his  charge.  If  he  was  not,  technically,  authorized  to  use  the  funds  in  his 
hands  to  pay  for  Insurance,  still,  upon  the  settlement  of  his  accounts,  if  he 
acted  in  good  faith,  the  court  might  allow  him  any  sums  paid  out  for  that 
purpose.  He  held  such  relations  to,  and  was  under  such  personal  responsi- 
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Mlity  for,  the  safety  of  tbe  property,  that  he  conld  make  a  yalld  contract 
of  insurance,  although  his  use  of  the  funds  In  bis  hands  for  that  purpose 
was  subject  to  the  approval  of  the  court  In  Tempest  v.  Ord,  2  Merivale,  55, 
Lord  Chancellor  Eldon  said  that:  'Formerly,  the  court  never  permitted  a  re- 
ceiver to  lay  out  money  without  a  previous  order  of  court  But  now,  where 
the  receiver  had  laid  out  money  without  such  previous  order,  it  was  usual 
to  refer  It  to  the  master  to  see  if  the  transaction  was  beneficial  to  the  par- 
ties; and  if  found  so,  the  receiver  was  allowed  the  money  so  laid  out' 
Upon  this  point  Brown  v.  Hazelhurst  54  Md.  26,  28,  Is  Instructive.  In  that 
case,  objections  were  made  to  allowing  a  receiver  for  sums  paid  by  him, 
without  the  previous  sanction  of  the  court  for  insurance.  The  court  said: 
'There  is  no  doubt  of  the  general  rule,  and  it  is  a  wholesome  one,  that  a  re- 
ceiver will  not  be  permitted  to  lay  out  more  than  a  small  sum  at  bis  own 
discretion,  in  the  preservation  or  improvement  of  the  property  under  his 
charge;  but  he  should,  in  all  cases  where  It  is  practicable,  or  the  circum- 
stances of  the  case  will  permit,  before  involving  the  estate  in  expenses,  apply 
to  the  court  for  authority  for  so  doing.  But  this  general  rule,  however  salu- 
tary it  may  be,  should  not  be  rigidly  and  sternly  enforced  as  to  work  wrong 
and  injustice,  where  the  receiver  has  acted  In  good  faith,  and  under  such 
circumstances  as  will  enable  the  court  to  see  that  if  previous  authority 
had  been  applied  for,  it  would  have  been  granted.  The  justice  and  right  of 
the  matter  must  depend,  to  a  great  extent  upon  the  special  circumstances 
of  each  case  that  may  be  presented.' "        « 

[4]  Assuming  that  Abemathy  had  parted  with  this  right  and  could 
not  for  that  reason  subsequently  convey  it  legally  to  Strickland,  it 
cannot  be  denied  that  Strickland  had  actual  knowledge  when  he  took 
the  first  conveyance  from  Abernathy  or  when  he  took  the  deed  from 
Josie  Abernathy.  While  not  so  dear,  I  think  it  reasonably  clear  from 
all  the  evidence  that*  when  Tinsley  bought  from  Strickland  he  took 
with  actual  knowledge  of  the  existence  of  the  paper  from  Abemathy 
to  Granger,  receiver.  If  there  were  nothing  else  to  evidence  this,  it 
is  clearly  shown  to  my  mind  by  the  character  of  the  warranty  Tinsley 
took  from  Strickland.  While  the  deed  from  Strickland  to  Tinsley 
is  dated  May  20,  1905,  it  was  understood  that  it  was  executed  the 
latter  part  of  September  or  early  in  October,  and  contemporaneously 
or  about  the  same  time,  that  a  separate  warranty  from  Strickland  to 
Tinsley  was  executed.  The  writing  containing  such  warranty  as  there 
was  is  as  follows : 

"October  7,  1905.  In  consideration  of  the  fact  that  T.  G.  Tinsley,  of  Nash- 
ville, Tenn.,  has  purchased  lot  of  land  424  in  the  twenty-first  district  and 
second  section  of  Bartow  county,  Georgia,  for  the  sum  of  $660.00,  and  I  have 
given  him  a  quit  claim  deed  to  same  and  the  Etowah  Power  Company  claims 
a  right  of  backing  water  on  said  lot  of  land:  Now,  therefore,  in  considera* 
tlon  of  the  premises,  I  hereby  warrant  to  said  T.  G.  Tinsley  and  his  heirs, 
but  not  his  assigns,  title  to  said  property  and  to  water  power  on  and  over 
the  same,  and  to  backwater  privileges  on  said  lot,  free  from  the  claims  or  the 
rights  of  said  Etowah  Power  Company  or  any  other  person  whatsoever.  It 
is  the  intention  of  this  warranty  to  protect  said  T.  G.  Tinsley  in  his  sole 
and  undivided  ownership,  use  and  possession  of  the  aforesaid  lot  and  the 
water  rights  and  privileges  thereto  to  the  extent  aforesaid  $660.00  and  any 
costs  or  attorney's  fees  which  said  Tinsley  may  reasonably  exx)end  In  defend- 
ing this  title  to  said  land  and  to  the  water  power  and  privileges  on  and  over 
the  same.  It  is  not  the  intention  of  this  warranty  to  protect  any  assigns 
of  the  said  T.  G.  Tinsley  or  any  transferee  in  said  rights  and  privileges. 

"Witness  my  hand  and  seal  the  day  and  year  above  written. 

**A.  Strickland.  [Seal.]" 
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The  deed  from  Strickland  to  Tinsley  was  recorded  October  9,  1905, 
and  seems  to  have  been  executed  about  the  time  it  was  filed  for  rec- 
ord and  recorded,  although  dated  back  to  May  20th. 

So  it  appears  that  Tinsley  was  looking  for  a  lawsuit,  and  this  claim 
of  the  Etowah  Power  Company  based  on  the  conveyance  from  Aber- . 
nathy  to  Granger,  receiver  of  the  Etowah  Iron  Company,  was  the  only 
source  from  which  they  could  have  anticipated  a  lawsuit  so  far  as  this 
evidence  discloses. 

In  addition  to  this,  Tinsley  in  his  own  testimony,  in  answer  to  the 
fourteenth  interrogatory,  says: 

"The  only  explanation  I  have  for  the  purchase  of  the  lot  was  that  I  owned 
an  Interest  In  it,  and  in  view  of  the  litigation  which  was  imminent,  Mr. 
Strickland  consented  to  sell  out,  and  if  he  had  any  other  reason  or  motive 
that  prompted  him  in  doing  so,  I  am  not  aware." 

As  the  only  litigation  Tinsley  could  have  been  expecting  was  with 
the  holder  of  this  conveyance  from  Abernathy  to  Granger,  receiver,  his 
statement  above  seems  further  proof  of  his  knowledge  of  the  exist- 
ence of  that  conveyance. 

It  is  immaterial  therefore,  as  I  have  stated,  whether  the  instrument 
executed  by  Abernathy  to  Granger,  receiver,  was  properly  attested 
for  record  or  not. 

Many  interesting  questions  have  been  raised  in  connection  with  this 
case  and  ably  discussed  in  oral  argument  and  in  briefs  furnished  by 
counsel  for  both  sides.  I  do  not  consider  it  necessary,  however,  to 
go  into  the  case  more  fully  than  has  been  done-  The  real  matters 
for  determination  in  the  case  are : 

(1)  The  validity  of  the  paper  executed  by  Abernathy  to  Granger, 
receiver,  as  a  conveyance  of  the  water  rights  in  question  here. 

(2)  Did  Tinsley  buy  with  knowledge  actual  or  constructive  of  the 
existence  of  this  conveyance  to  Granger,  receiver? 

My  conclusion  is  that  the  writing  signed  with  his  mark  and  delivered 
by  Abernathy  to  Granger  "was  a  valid  conveyance  of  the  water  rights 
as  stated  therein,  and  that  Tinsley  took  with  actual  notice  that  this 
paper  had  been  executed  and  was  outstanding,  so  it  is  immaterial 
whether  the  paper  was  so  executed  as  to  make  it  a  record  instrument 
and  constructive  notice  or  not. 

The  prayer,  therefore,  that  this  conveyance  from  Abernathy  to 
Granger,  receiver,  be  decreed  invalid  and  a  cloud  upon  complainant's 
title,  must  be  denied,  and  as  a  consequence  of  this  the  bill  must  be 
dismissed,  with  costs,  and  a  decree  may  be  taken  to  that  effect 
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(District  Court,  D.  Colorado.    June  12,  1912.) 

No.  5,860. 

1.  Public  Lands  (|  47*) — Reservation  op  Right  op  Way  pob  Ditches  and 
Canals— Validity  and  Effect. 

The  provision  of  Act  Aug.  30,  1890,  c.  837,  §  1,  26  Stat  391  (U.  S.  Cfomp. 
St.  1901,  p.  1570),  that  in  all  patents  for  lands  thereafter  taken  up  un- 

«Vor  other  cases  see  same  topic  &  S  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  iBdeztfs 
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der  any  of  the  land  laws  west  of  the  one  hundredth  meridian,  It  shall 
be  expressed  that  there  Is  reserved  from  the  lands  a  right  of  way  there- 
on for  ditches  or  canals  constructed  by,  the  authority  of  the  United 
States,  must  be  construed  in  the  light  of  the  known  purpose  of  the 
government  to  reclaim  its  arid  lands  by  conducting  water  upon  them, 
and  the  provision  is  not  void  for  indefinlteness  because  the  right  of  way 
reserved  is  not  specifically  described  but  is  within  the  undoubted  powers 
of  Congress  and  valid,  and  all  subsequent  en  try  men  took  their  lands  sub- 
ject to  the  right  of  the  United  States  to  construct  ditches  and  canals 
over  it  whenever  and  wherever  required  in  carrying  out  any  of  its  rec- 
lamation projects. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Gent  Dig.  t|  183,  187; 
Dec.  Dig.  t  47.*] 

2.  PuBLio  Lands  (|  47*)— Resbbvation  of  Right  ot  Wat  tob  Ditches  and 

Canals— Unallotted  Indian  Lands. 

Act  June  15,  1880,  e.  223,  %  3,  21  Stat  203,  providing  for  allotment  in 
severalty  of  lands  of  the  Ute  Indian  Reservation  in  Colorado,  further 
provides  that  "all  lands  not  so  allotted  shall  be  held  and  deemed  to  be 
public  lands  of  the  United  States  and  subject  to  disposal  under  the  laws 
providing  for  the  disposal  of  the  public  lands  at  the  same  price  and  on 
the  same  terms  as  other  lands  of  like  character,  ♦  ♦  •  provided  that 
♦  ♦  ♦  said  lands  •  ♦  •  shall  be  subject  to  cash  entry  only  in 
accordance  with  existing  law."  Held,  that  it  was  competent  for  Congress 
to  change  the  manner  of  disposition  of  such  lands  in  so  far  as  third 
parties  were  concerned,  and  that  persons  taking  pre-emptions  there- 
on after  the  passage  of  Act  Aug.  30,  1890.  c.  837,  %  1,  26  Stat  391  (U.  S. 

.    Comp.  St  1901,  p.  1670),  reserving  from  all  public  lands  thereafter  taken 
up  right  of  way  for  ditches  and  canals  constructed  by  authority  of  the 

.    United  States,  took  subject  to  such  provision. 

[Ed  Note.— Fbr  other  cases,  see  Public  Lands,  Cent  Dig.  U  133,  137; 
Dec.  Dig.  I  47.*] 

3.  CouBTS  (I  403*)— Actions  bt — ^Pbiob  Judohbnt  as  Bab. 

An  injunction  issued  by  a  state  court  in  a  suit  brought  against  the 
engineer  in  charge  of  a  government  irrigation  project  and  his  foreman, 
as  individuals,  restraining  the  defendants  and  all  persons  under  their 
control  from  entering  upon  certain  lands  and  constructing  a  government 
canal  across  the  same,  is  not  a  bar  to  a  suit  in  a  federal  court  by  the 
United  States  to  establish  its  right  to  construct  such  canal  under  the 
reservation  of  right  of  way  therefor  contained  in  Act  Aug.  30,  1890,  c. 
837,  I  1,  26  Stat  391  (U.  S.  Comp.  St  1901,  p.  1570),  and  to  enjoin  the 
owners  of  said  Unds,  which  were  acquired  under  the  public  land  laws 
after  the  passage  of  such  act,  from  interfering  with  such  construction. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  H  1346-1352 ;  Dec. 
Dig.  I  493.*] 

4.  Watebs  and  Wateb  Cottbses  (§  33*)— Rights  or  Wat  fob  Ditohes— Jn- 

BisnicnoN — ^Pbotbotion  of  Easement. 

Equity  has  Jurisdiction  of  a  suit  by  the  United  States  against  the  own- 
ers of  lands  acquired  under  the  public  land  laws  after  the  passage  of 
Act  Aug.  30,  1890,  c.  837,  |  1,  26  Stat  391  (U.  S.  Comp.  St  1901,  p.  1570). 
to  enjoin  them  from  interfering  with  its  construction  of  an  irrigation 
canal  over  such  lands  under  the  reservation  of  right  of  way  therefor 
contained  in  said  act 

[Ed  Note. — ^£'or  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
H  23-26;   Dec.  Dig.  |  83.*] 

In  Equity.    Suit  by  the  United  States  against  Martin  Van  Horn  and 
others.    On  motion  for  preliminary  injunction.    Motion  granted.    * 

•For  other  cases  see  same  topic  &  9  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Harry  Eugene  Kelly,  Dist.  Atty.,  and  Ethelbert  Ward,  of  Denver, 
Colo.,  for  the  United  States. 
Sherman  &  Sherman,  of  Montrose,  Colo.,  for  respondents. 

LEWIS,  District  Judge.  The  bfll  sets  forth  the  following  facts: 
,  More  than  $4,700,000  has  been  expended  on  the  Uncompahgre  Val- 
ley project,  through  the  Reclamation  Service,  for  the  purpose  of  re- 
claiming about  1^,000  acres  of  arid  lands  in  Montrose  and  Delta 
Counties.  The  West  Canal  has  been  projected  as  a  part  of. the  sys- 
tem. It  is  to  be,  when  completed,  about  12  miles  in  length,  and  is  to 
carry  water  to  some  7,000  acres.  On  April  25th,  when  the  bill  was 
filed,  a  contract  had  been  let  by  the  plaintiffs  for  the  construction  of 
this  canal  at  a  cost  of  about  $78,000.  The  line  of  the  canal  has  been 
staked  out  and  its  course  is  described  in  the  bill.  In  its  course  it 
crosses  the  tracts  severally  owned  by  the  defendants.  When  the  com- 
plainants' agents  sought  to  go  upon  these  private  lands  for  the  purpose 
of  constructing  the  canal,  the  defendant  Masters,  who  owns  one  tract 
crossed  by  the  line  of  the  canal,  and  the  defendant  Miller,  his  tenant, 
filed  their  complaint  against  Charles  T.  Pease,  engineer  in  charge  of 
said  project  for  the  United  States,  and  Louis  Meyer,  his  foreman, 
in  the  local  State  Court,  and  obtained  from  that  court  a  writ  of  in- 
junction perpetually  restraining  and  enjoining  said  Pease  and  Meyer, 
and  all  persons  acting  under  their  control,  from  entering  upon  said 
lands  along  the  line  of  said  projected  c^nal,  and  from  constructing  said 
canal  across  said  lands.  This  writ  was  issued  as  the  result  of  a  find- 
ing by  that  court  that  the  reservation  in  the  patents  issued  by  the 
United  States  conveying  these  lands,  of  a  right  of  way  across  the  same 
"for  ditches  or  canals  constructed  by  the  authority  of  the  United 
States'*  was  void  for  uncertainty. 

The  bill  also  charges  that  similar  proceedings  in  the  State  Court  will 
be  instituted  against  any  and  all  other  officials,  agents  and  contractors 
of  the  United  States  who  may  attempt  to  enter  on  said  lands  along  the 
line  of  said  canal  for  the  purpose  of  constructing  the  same.  It  also 
charges  that  criminal  prosecutions  are  threatened  against  such  persons 
whenever  they  may  attempt  to  proceed  with  said  work.  The  writ  of 
injunction  is  prayed  restraining  the  defendants  from  in  any  manner 
obstructing,  hindering,  delaying  and  preventing  the  contractors,  agents, 
servants  and  employes  of  the  United  States  in  the  construction  of  said 
canal,  and  in  the  operation  and  maintenance  of  the  same  along  the 
right  of  way  described  in  the  bill. 

A  temporary  restraining  order  was  issued  against  the  defendants  on 
April  25th  without  notice,  together  with  the  rule  to  show  cause  on 
May  10th  following.  By  agreement  the  matter  was  continued  from 
time  to  time,  and  on  May  16th  the  defendants  Van  Horn,  Ryman, 
Masters  and  Miller  filed  their  answer  and  called  up  the  rule  for  hear- 
ing on  May  17th. 

The  answer  admits  that  the  lands  through  which  it  is  proposed  to 
construct  the  canal  were  acquired  under  preemption  entries,  and  that 
in  all  the  patents  conveying  the  same  is  this  clause : 

'^here  is  reserved  from  the  lands  hereby  granted  a  right  of  way  thereon 
for  ditches  and  canals  constructed  by  tho  authority  of  the  United  States." 
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And  the  answer  alleges  that  no  right  of  way  over  said  lands  is  spec-' 
ified  or  described,  and  for  that  reason  the  attempted  reservation  is 
void  for  uncertainty,  indefinit-eness  and  lack  of  description.  The  an- 
swer admits  the  passage  of  the  Act  of  August  30,  1890,  c.  837,  §  1, 
26  Stat.  391  (U.  S.  Comp.  St.  1901,  p.  1570),  which  provides: 

**No  peraon  who  shall  after  the  passage  of  this  Act,  enter  upon  any  of  the 
pablic  lands  with  a  view  to  occupation,  entry  or  settlement  under  any  of 
the  land  laws  shall  be  permitted  to  acquire  title  to  more  than  three  hundred 
and  twenty  acres  in  the  aggregate,  under  all  of  said  laws,  but  this  limitation 
shall  not  operate  to  curtail  the  right  of  any  person  who  has  heretofore  made 
entry  or  settlement  on  the  public  lands,  or  whose  occupation,  entry  or  settle- 
ment, is  validated  by  this  act;  provided,  that  in  all  patents  for  lands  here- 
after taken  up  under  any  of  the  land  laws  of  the  United  States  or  on  entries 
or  claims  validated  by  this  act  west  of  the  one  hundredth  meridian,  it  shall 
be  expressed  that  there  is  reserved  from  the  lands  in  said  patent  described, 
a  right  of  way  thereon  for  ditches  or  canals  constructed  by  the  authority  of 
the  United  States;" 

and  then  alleges  that  in  October,  1890,  all  the  lands  here  involved 
were  a  part  of  the  Fort-  Crawford  Military  Reservation  which  was 
then  a  part  of  the  Ute  Indian  Reservation,  which  was  opened  to  set- 
tlement by  Act  of  June  15,  1880,  c.  223,  21  Stat.  199;  that  said  lands 
were  thereafter  held  in  trust  by  complainants  until  January  1,  1912, 
for  the  said  Indians,  except  and  until  tracts  of  said  lands  were  sold 
and  the  fee  simple  title  thereto  conveyed  to  settlers  under  the  pre- 
emption laws  existing  at  the  time  the  agreement  was  made  with  the 
Indians ;  that  in  October,  1890,  the  Secretary  of  War  caused  these  (mil- 
itary) lands  to  be  opened  and  transferred  to  the  Department  of  the  In- 
terior for  sale  under  said  Treaty  and  Act  of  June  15,  1880,  and  there- 
after the  defendants  and  their  grantors  made  preemption  settlements 
on  which  patents  were  subsequently  issued  containing  the  reservation 
of  said  right  of  way.  And  thereupon  the  defendants  say  that  the  pre- 
emptors  under  their  purchase  were  entitled  to  all  the  title  and  interest 
of  said  Indians  and  of  complainants  in  said  lands  without  any  reserva- 
tion, and  for  that  reason  the  attempted  reservation  of  a  right  of  way 
in  the  patents  was  void. 

The  answer  also  alleges  that  complainants  are  asserting  a  right  of 
way  to  a  strip  100  feet  wide  for  said  canal,  which  they  allege  to  be 
wider  than  necessary.  It  sets  up  as  a  defense  the  decree  in 
the  State  District  Court  granting  a  writ  of  injunction  against  Pease 
and  Meyer  in  the  suit  brought  by  Masters  and  Miller  against  them. 
It  denies  the  allegation  of  the  bill  that  140,000  acres  of  public  arid 
lands  within  the  Reclamation  project  under  consideration  were  with- 
drawn from  entry,  but  alleges  that  an  amount  not  in  excess  of  40,000 
acres  was  withdrawn.  It  admits  that  said  Reclamation  project  is  not 
yet  completed,  and  that  the  said  West  Canal  is  an  uncompleted  distrib- 
uting canal  in  said  system,  alleges  that  4,000  acres  of  the  7,000  acres, 
which  it  is  claimed  the  said  West  Canal  will  serve,  are  privately  owned 
lands,  alleges  that  four  different  routes  for  said  right  of  way  have 
been  surveyed  and  some  of  them  staked  out  over  some  of  the  lands  in 
question,  and  from  time  to  time  changed,  and  that  the  route  last  se- 
lected along  which  it  is  proposed  to  construct  said  canal  is  the  one 
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most  circuitous  and  will  cause  more  damage  than  other  routes  there- 
tofore selected,  and  alleges  that  the  lands  in  question  are  agricultural 
lands  now  occupied  as  farms  and  under  cultivation.  The  answer  de- 
nies the  right  of  the  complainants  to  enter  upon  the  lands  and  con- 
struct the  canal  without  payment  for  the  right  of  way. 

Replication  has  been  filed. 

[1]  The  issues  which  the  answer  seeks  to  raise  were  argued  at 
length  orally,  and  the  views  of  the  court  on  all  matters  then  discussed 
were  given  at  the  close  of  the  argument,  tut  counsel  were  given  leave, 
at  their  request,  to  file  briefs,  which  has  been  done.  Those  views  are 
entertained  now  and  will  be  only  briefly  put  down.  A  high  regard  for 
the  recognized  learning  of  the  State  Judge  who  granted  the  writ  in  the 
case  against  Pease  and  Meyer  based  upon  his  conclusions  that  the  res- 
ervation of  a  right  of  way  in  the  patents  is  void,  because  (1)  said  right 
of  way  is  not  described  definitely  in  said  patents,  and  (2)  the  lands  in 
question  having  been  a  part  of  the  Ute  Reservation,  the  In4ians  are 
interested  as  beneficiaries  in  tlic  proceeds  of  the  sale  of  said  lands,  and 
therefore  the  fee  without  reservation  must  be  conveyed,  has  caused 
some  anxiety  in  reaching  a  conclusion  touching  those  matters ;  but  after 
due  regard  and  full  consideration  we  are  not  able  to  concur  in  that 
view;  and  the  reasons  are  these:  The  clause  in  the  patent  reserving 
the  right  of  way  must  be  construed,  like  all  other  instruments,  in  the 
light  of  the  surrounding  circumstances  at  the  time  the  patent  issued. 
The  significant  circumstances  in  that  regard  are  these :  By  a  series  of 
acts  and  resolutions  passed  by  Congress  beginning  a^  early  as  1888  (Act 
Oct.  2,  1888,  c.  1069,  25  Stat.  526  [U.  S.  Comp.  St.  1901,  p.  1552] ; 
Act  March  20,  1888,  25  Stat.  618;  Act  March  2,  1889,  c.  411,  25  Stat. 
960  [U.  S.  Comp.  St.  1901,  p.  15531  ;  Act  Aug.  30,  1890,  c.  837,  26 
Stat.  391  [U.  S.  Comp.  St.  1901,  p.  1553]),  the  Government  unmistaka- 
bly declared  a  purpose  to  reclaim  its  arid  lands  by  conducting  water  to 
and  across  them,  and  provision  was  shortly  made  to  enable  it  to  carry 
but  that  purpose.  In  order  that  it  might  not  be  impeded  in  the  execu- 
tion of  .the  project,  it  expressly  provided  in  the  Act  of  August  30, 1890, 
c.  837,  26  Stat.  391,  which  was  prior  to  the  issuance  of  any  of  the  pat- 
ents to  the  lands  in  controversy,  and  prior  to  entry : 

"That  in  all  patents  for  lands  hereafter  taken  up  under  any  of  the  land 
laws  of  the  United  States  or  on  entries  or  claims  validated  by  this  Act  west 
of  the  one  hundredth  meridian,  it  shall  be  expressed  that  there  is  reserved 
from  the  lands  in  said  patent  described,  a  right  of  way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of  the  United  States." 

This  requirement  as  to  the  future  disposition  of  public  lands  was 
known  to  all,  and  all  entrymen  thereafter  acted  in  the  light  of  that 
knowledge  so  charged  to  them.  And  there  can  be  no  doubt  that  Con-- 
gress  was  vested  with  full  power  to  make  the  reservation.  United 
States  v.  Gratiot,  14  Pet.  526,  10  L.  Ed.  573 ;  Gibson  v.  Chouteau,  13 
Wall.  99,  20  L.  Ed.  534;  Light  v.  United  States,  220  U.  S.  523,  31 
Sup.  Ct.  485,  55  L.  Ed.  570. 

It  was  under  these  conditions  that  the  defendants  or  their  grantors 
made  their  entries  and  initiated  their  rights  to  all  the  lands  in  question 
and  thereafter  accepted  patents  containing  said  reservation.    It  cannot 
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be  doubted  that  the  intent,  purpose  and  scope  of  the  reservation  was 
fully  understood  by  each  j>atentee.  In  the  construction  of  the  West 
Canal  in  connection  with  and  as  a  part  of  the  Uncompahgre  Valley 
project  the  complainants  are  only  seeking  to  carry  out  and  execute 
that  purpose ;  and  there  is  no  foundation  for  the  claim  now  made  that 
the  right  of  way  reserved  is  so  uncertain  and  indefinite  as  to  render  it 
void.  Green  v.  Wilhite,  14  Idaho,  238,  93  Pac.  971 ;  Green  v.  Will- 
hite  (C.  C.)  160  Fed.  755. 

The  failure  to  describe  the  l)oundaries  of  a  right  of  way  in  the  grant 
of  an  easement  does  not  render  the  grant  void.  14  Cyc.  1161,  1203, 
et  seq. 

Beside  this,  the  reservation  in  the  patents  was  but  a  compliance  with 
the  Acts  of  Congress,  and  Congressional  grants  are  not  within  the 
rules  of  construction  applicable  to  transactions  between  private 
parties.  They  are  given  a  broader  scope  for  the  purpose  of  executing 
the  legislative  intent.  Railway  Co.  v.  Railway  Co.,  97  U.  S.  497,  24 
L.  Ed.  1095 ;  Railway  Co.  v.  Railway  Co.,  130  U.  S.  26,  9  Sup.  Ct. 
409,  32  L.  Ed.  837;  United  States  v.  D.  &  R.  G.  Ry.  Co.,  150  U.  S. 
14,  14  Sup.  Ct  11,  37  L.  Ed.  975;  Railway  Co.  v.  Barney,  113  U.  S. 
625,  5  Sup.  Ct.  606,  28  h.  Ed.  1109;  United  States  v.  Railway  Co. 
(C.  C.)  186  Fed.  861. 

•  As  to  the  Ute  Indian  Reservation,  the  title  to  all  lands  within  the  ^ 
reservation  was  in  the  United  States  subject  to  the  rights  of  the  Indi- 
ans under  the  Treaty  to  use  them,  and  when  the  reservation  was  va- 
cated the  Government  could  dispose  of  the  lands  as  it  saw  fit.  It  was 
no  concern  of  entrymen  receiving  patents  as  to  what  the  obligation  of" 
the  Government  was  to  the  Indians  or  what  accounting,  if  any,  it 
was  required  to  make  to  the  Indians  for  the  sale  of  said  landSj^ 
When  the  occupancy  of  the  Indians  ceased  all  lands  theretofore  in  the  / 
reservation  became  public  lands  and  were  subject  to  disposition  in  any  I 
manner  that  Congress  might  determine.  Beecher  v.  Wetherby,  95  U.  I 
S.  517,  525,  24  L.  Ed.  440.  ^ 

[2]  But  it  was  further  insisted  by  defendants  that  under  the  Act  of 
June  15,  1880  (21  Stat.  199),  lands  in  said  reservation  not  allotted  in 
severalty  to  the  Indians  could  thereafter  be  disposed  of  by  the  Govern- 
ment only  in  accordance  with  the  laws  regulating  the  disposition  of 
public  lands  in  effect  at  the  time  of  the  Treaty  with  said  Indians  and 
the  passage  of  said  Act.  The  contention  is  too  narrow.  Section  3  of 
said  Act  (page  203) : 

''And  aU  lands  not  so  allotted  •  •  •  shall  be  lield  and  deemed  to  be 
public  lands  of  the  United  States  and  subject  to  disposal  under  the  laws  pro- 
viding for  the  disposal  of  the  public  lands  at  the  same  price  and  on  the 
«ame  terms  as  other  lands  of  like  character  •  •  •  provided  that  none 
of  said  lands  •  •  •  shall  be  liable  to  entry  and  settlement  under  the  pro- 
visions of  the  homestead  laws;  but  shall  be  subject  to  cash  entry  only  In 
accordance  with  existing  law." 

The  lands  with  which  we  are  concerned  were  preempted.  The  pre- 
emption laws  were  repealed  by  the  Act  of  March  3,  1891,  c.  561,  26 
Stat.  1095  (U.  S.  Comp.  St.  1901,  p.  1535).  But  the  fourth  section  of 
that  Act  saved  all  preemption  claims  initiated  before  its  passage  and 
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provided  that  such  claims  should  be  perfected  as  though  the  preemp- 
tion statute  had  not  been  repealed.  And  section  10  of  the  Act  pro- 
vided that  all— 

'*agreement8  or  treaties  made  with  any  Indian  tribes  for  the  disposal  of  their 
lands  or  of  lands  ceded  to  the  United  States  to  be  disposed  of  for  the  bene- 
fit of  such  tribes  *  *  *  and  the  disposition  of  such  lands  shall  continue 
in  accordance  with  the  provisions  of  such  treaties  or  agreements." 

So  that  the  lands  here  involved  were  disposed  of  in  strict  compliance 
with  the  "existing  law."  Notwithstanding  the  Act  of  June  15,  1880, 
it  was  entirely  competent  for  Congress  to  change  the  manner  of  dispo- 
sition of  the  lands  in  question,  in  so  far  as  third  parties  are  concerned, 
and  by  Act  of  June  13,  1902,  c.  1080,  32  Stat.  384,  Congress  did  ex- 
tend the  homestead  act  to  these  lands. 

[3]  The  defendants  further  contend  that  the  injunction  issued  out 
of  the  State  Court  operates  as  an  estoppel  against  complainants.  That 
action  was  against  Pease  and  Meyer  as  individuals.  The  contention  is 
without  merit.  Carr  v.  United  States,  98  U.  S.  433,  25  L.  Ed.  209; 
United  States  v.  Lee,  106  4J.  S.  196,  1  Sup.  Ct.  240,  27  L.  Ed.  171; 
Tindal  V.  Wesley,  167  U.  S.  204,  17  Sup.  Ct.  770,  42  L.  Ed.  137. 

[4]  The  contention  of  the  defendants  that  this  is  a  mistaken  pro- 
ceeding and  that  an  action  at  law  to  obtain  possession  of  the  right  of 
way  is  the  remedy  to  which  the  complainants  must  resort,  is  met  by 
the  reasoning  in  Railway  Company  v.  Smith,  128  Fed.  1.  The  author- 
ities cited  by  the  defendants  to  this  point  do  not  involve  the  exercise 
of  rights  to  an  easement. 

At  the  oral  argument  the  court  expressed  the  view  that  the  defend- 
ants should  have  first  been  given  an  opportunity  to  be  heard  on  the 
question  whether  complainants,  by  virtue  of  the  reservation  in  the  pat- 
ents, had  an  easement  across  the  lands  for  the  canal,  before  being  put 
into  possession.  Defendants  denied  such  right.  Some  of  them  had 
brought  a  suit  in  the  State  Court  denying  the  right.  The  temporary 
restraining  order  was  issued  by  a  judge  sitting  here  from  another  dis- 
trict. I  might  have  issued  it  also  had  the  application  been  presented  to 
me.  But  I  now  express  regret  that  it  was  issued  before  the  defendants 
had  here  an  opportunity  to  be  heard  on  the  question  of  whether  the 
complainants  were  entitled  to  a  right  of  way  across  their  lands. 
Complaint  was  made  at  the  oral  argument  that  the  strip  taken 
possession  of  under  the  restraining  order  is  circuitous  in  route  across 
the  lands  of  some  of  the  defendants  and  inflicts  unnecessary  damages, 
because,  they  say,  a  feasible  route  could  have  been  selected  more 
straight  in  its  course.  It  appeared  that  the  contractors  who  had 
the  construction  of  the  canal  in  hand,  on  being  let  in  under  the  re- 
straining order,  immediately  went  to  work  and  had  done  much 
excavation  along  the  selected  line  for  the  canal,  and  I  assume  have 
been  busily  engaged  in  that  work  ever  since,  so  that  it  does  not  now 
appear  to  be  practicable  to  withdraw  the  restraining  order  and  deter- 
mine the  route  that  the  canal  should  take.  It  is  noted  that  complain- 
ants' counsel  contends  that  the  Act  of  Congress  dealing  with  the  sub- 
ject of  reclamation  vests  in  the  officers  in  charge  power  to  select  the 
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route.  Under  the  conditions  of  this  case  it  is  not  deemed  necessary  to 
determine  that,  but  the  suggestion  is  ventured  that  the  citizen  should 
be  made  to  feel  that  he  has  been  given  a  hearing  before  his  claimed 
rights  have  been  invaded. 

The  bill  asserts  a  right  of  way  one  hundred  feet  wide.  The  defend- 
ants insist  that  such  a  strip  takes  more  of  their  lands  than  is  reasona- 
bly needed  for  the  construction  and  maintenance  of  the  canal,  but  no 
showing  in  this  respect  was  made  on  application  for  the  temporary 
writ.    It  will  therefore  rest  for  determination  until  final  hearing. 

The  temporary  writ  of  injunction  as  prayed  for  may  issue.  It  is  so 
ordered. 


KRAMER  y.  LYLE  et  aL 

(District  Court,  N.  D.  Georgia.    June  6,  1912.) 

No.  15,  In  Equity. 

L  Wills  (8  671*) — Constbuction  op  Bequest— Life  Insubancb. 

A  bequest  by  a  testator  to  his  wife  of  "the  sum  of  ten  thousand  dol- 

.  lars  to  be  realized  out  of  the  proceeds  of  such  life  insurance  as  may  be 

of  force  on  my  life  at  the  time  of  my  death"  Includes  policies  in  which 

the  wife  was  named  as  beneficiary,  and  she  is  required  to  account  for 

the  proceeds  of  such  policies  as  a  part  of  the  bequest 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent  Dig.  S  1244;  Dec  Dig.  t 
571.*] 

2.  Wills  (§  761*) — Advancements — Evidence. 

Under  Civ.  Code  Ga.  1910,  §  4053,  which  provides  that  "a  memorandum 
of  advancements,  in  the  handwriting  of  the  parent,  or  subscribed  by 
him,  shall  be  evidence  of  the  fact  of  advancement,  but  shall  not  be  con- 
clusive as  to  the  valuation  of  the  property,  unless  inserted  as  part  of 
the  testator's  will  or  referred  to  therein,*'  advancements  are  sufficiently 
proved  by  indorsements  on  the  back  of  a  will  in  the  testator's  handwrit- 
ing, made  pursuant  to  a  provision  therefor  in  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §|  1968,  1969;  Dec 
Dig.  I  761.*] 

8.  Wills  (§  560*) — Construction — Description  of  Proper^. 

A  wUl  devised  to  the  wife  of  the  testator  certain  real  estate  specifical- 
ly described,  and  also  ''all  lands,  wherever  situated,  of  which  I  may  die 
seised  and  possessed,  which  said  lands  have  been  sold  by  me  and  bond  for 
titles  given  to  the  purchasers  and  the  purchase  money  or  any  part  thereof 
due  me  at  the  time  of  my  death ;  my  purpose  being  to  convey  such  pur- 
chase-money  notes  to  my  said  Wife  together  with  the  security  I  might 
hold  therefor.  •  •  ♦ "  It  also  devised  to  a  son  "all  real  estate  of 
which  I  may  die  seised  and  possessed  situated  in  the  city  of  CarroUton" 
not  disposed  of  to  testator's  wife.  After  the  execution  of  the  will,  tes- 
tator signed  and  delivered  to  another  a  paper  reciting  that  he  had  sold 
to  such  other  certain  described  real  estate  in  CarroUton,  stating  the 
terms,  and  that  the  papers  were  to  be  executed  on  a  date  given,  which 
was  after  the  time  of  his  death.  Heidi  that  such  real  estate  did  not 
pass  under  the  provision  to  the  wife,  but  to  the  son,  as  real  estate  of 
which  the  testator  was  seised  and  possessed  at  the  time  of  his  death 
and  which  he  had  not  disposed  of. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  Sf  1216-1220;  Dec. 
Dig.  §  660.*1 

*For  other  casei  see  same  topic  8t  8  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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4.  Wills  (8  660*) — Construction — Dk8Cbiption  or  Pbopertt. 

*  .Under  the  same  will,  which  bore  intrinsic  evidence  of  the  intention  of 
the  testator  to  divide  his  proper^  equally  between  his  wife  and  son  so 
far  as  it  could  be  done  in  kind,  real  estate  in  the  city  of  CarroUton  not 
specifically  devised  to  his  wife,  owned  by  him  at  the  time  of  its  execution, 
but  which  he  afterward  contracted  to  seM,  giving  a  bond  for  title  and 
taldng  notes  for  the  purchase  money,  passed  to  the  son,  together  with  the 
notes;  the  provision  in  favor  of  the  wife  as  to  that  class  of  property 
being  limited  to  real  estate  which  the  testator  had  contracted  to  sell 
prior  to  the  execution  of  the  will. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent  Dig.  t§  1216-1220;   Dec. 
Dig.  I  660.*] 

In  Equity.  Suit  by  Earnest  W.  Kramer  against  Charles  A.  Lyle  and 
Ruth  Kramer.    On  bill  and  answer.    Final  decree. 

Watkins  &  Latimer,  of  Atlanta,  Ga.  (Edgar  Watkins,  of  Atlanta, 
Ga.,  of  counsel),  for  complainant. 

Dorsey,  Brewster,  Howell  &  Heyman,  of  Atlanta,  Ga.,  and  S.  Hold- 
emess,  and  J,  O.  Newell,  both  of  CarroUton,  Ga.,  for  defendants, 

NEWMAN,  District  Judge.  This  case  is  now  before  the. court  on 
bill  and  answer,  and  involves  the  construction  of  the  following  will: 
"State  of  Georgia,  Carroll  County. 

''I,  E.  G.  Kramer,  of  said  state  and  county,  being  of  sound  and  disposing 
mind  and  memory,  do  make  this  my  last  wUl  and  testament,  by  it  revoking 
all  others  previously  made. 

"Item  1.  I  will  and  bequeath  unto  my  beloved  virife,  Ruth,  the  following 
described  property,  to  wit:    My  home  place,  situated  on  the  south  side  of 
South  street,  in  the  city  of  CarroUton,  said  state  and  county.     Said  place 
containing  twenty-two  acres  of  land  more  or  less.    Also  aU  furniture,  fnr- 
I  nishings,  and  household  goods  of  every  kind,  character  and  description,  that 

might  be  in  said  house  at  the  time  of  my  decease,  including  books,  prints, 
pictures,  bric-a-brac,  silver  and  gold  plate,  wearing  apparel,  ornaments,  also 
I  such  provisions,  cooking  utensils,  kitchen  and  dining  room  furniture  as  may 

be  in  said  residence  at  the  time  of  my  decease.    Also  all  horses,  mules,  cattle, 
I  swine,  buggies,  wagons,  carriages,  harness,  farming  implements,  garden  im- 

plements and  other  things  that  might  be  on  said  place  at  the  time  of  my  de- 
I  cease.    Also  that  lot  in  said  city  of  CarroUton,  said  county,  situated  on  the 

i  north  side  of  said  South  street,  bounded  on  the  north  by  the  Central  of 

I  Georgia  Railway  right  of  way,  on  the  east  by  a  lot  owned  by  said  railway^ 

on  south  by  said  South  street  and  on  the  west  by  an  alley  which  runs  be- 
tween said  property  and  what  is  known  as  the  *Marchman  place.*    Also  a  lot 
!  on  the  south  side  of  said  South  street  in  said  city  and  county,  fronting  said 

street  one  hundred  feet  and  running  back  same  width,  south,  five  hundred 
!  feet,  bounded  on  the  east  by  the  *Meadows  place,*  now  in  possession  of  Filli- 

I  love.    Also  two  hundred  shares  of  the  capital  stock  of  the  Mandevllle  Mills, 

a  corporation  of  said  state  and  county,  said  stock  being  of  the  par  value  of 
I  one  hundred  dollars  per  share.    Also  one  hundred  shares  of  the  capital  stock 

I  of  the  First  National  Bank  of  CarroUton,  a  banking  corporaUon  of  said 

county,  said  stock  being  of  the  par  value  of  one  hundred  dollars  per  share. 
Also  the  sum  of  ten  thousand  dollars  to  be  realized  out  of  the  proceeds  of 
such  life  insurance  as  may  be  of  force  on  my  life  at  the  time  of  my  death. 
Also  all  notes,  accounts,  and  Judgments  that  might  be  owing  to  me  at  the 
time  of  my  death,  together  with  all  lands,  wherever  situated,  of  which  I 
may  die  seised  and  possessed,  which  said  lands  have  been  sold  by  me  and 
bond  for  titles  given  to  the  purchasers  and  the  purchase,  money  or  any  part 
thereof  due  me  at  the  time  of  my  death ;  my  purpose  being  to  convey  such 
purchase-money  notes  to  my  said  wife  together  with  the  security  I  might 
hold  therefor  and  give  her  full  power  and  authority  to  execute  to  the  pur- 
chaser deeds  in  accordance  with  such  bonds  as  I  may  have  given,  in  case 

•For  oUier  cases  see  same  topic  St  I  stumbbb  In  Dec.  ft  Am.  Dls>'  1907  to  date,  ft  Rep'r  Indexes 
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of  payments  to  ber.  or  in  case  she  elects  to  sue,  to  give  lier  full  authority 
either  to  bring  suit  for  the  land,  or  to  sue  upon  the  purchase  money,  notes 
and  execute  to  the  purchaser  and  have  same  recorded  in  the  office  of  tlie 
clerk  of  the  superior  court,  where  the  land  may  lie,  a  deed,  for  the  purpose 
of  levy  and  sale,  as  per  the  requirements  of  the  law  in  such  cases  made  and 
provided- 

'*Item  2.  I  will  and  bequeath  unto  my  beloved  wife,  Ruth,  in  addition  to 
what  is  bequeathed  here  in  item  one,  the  sum  of  five  thousand  dollars,  which 
is  expressly  in  lieu  of  years  support,  in-  case  she  accepts  this  legacy  in  Ueu 
of  years  support,  she  will  make  it  known  in  writing  to  the  executor  of  tills 
my  last  will  and  testament  within  ninety  days  of  the  date  of  his  qualification. 

"Item  3.  I  will  and  bequeath  to  my  son.  Earnest,  the  following  described 
property,  to  wit:  All  real  estate  of  which  I  may  die  seised  and  possessed, 
situated  in  the  dty  of  GarroUton,  not  disposed  of  hi  item  one  of  this  my  last 
will  and  testament  Also  two  hundred  shares  of  the  capital  sUx^  of  the 
Mandeville  Mills,  a  corporation  of  said  state  and  county,  said  stock  being  of 
the  par  value  of  one  hundred  dollars  per  share.  Also  one  hundred  shares 
of  the  capital  stock  of  the  First  National  Bank  of  GarroUton,  a  banking  cor- 
poration of  said  county,  said  stock  being  of  the  par  value  of  one  hundred 
dollars  per  share. 

"Item  4.  It  is  my  will  that  the  residue  of  my  estate  be  divided  equally  be- 
tween my  wife,  Ruth,  and  my  son.  Earnest,  share  and  share  alike.  My  said 
son.  Earnest,  to  account  for  all  advancement  that  I  may  make  him  after  this 
date,  which  are  charged  to  him  on  the  back  of  this  my  last  will  and  testa- 
ment. 

"Item  6.  I  nominate  and  appoint  my  friend,  G.  A.  Lyle,  executor  of  this 
my  last  will  and  testament  My  executor  shall  not  be  required  to  make  re- 
turns to  any  court,  except,  when  my  estate  shall  have  been  fully  adminis- 
tered, he  shall  file  with  the  ordinary  a  report  showing  all  receipts  and  dis- 
bursements on  account  of  my  said  estate.  My  executor  will  give  bond,  con- 
ditioned for  the  faithful  performance  of  his  trust,  in  the  sum  of  fifty  thou- 
sand dollars;  said  bond  to  be  made  by  a  bond  or  surety  company,  engaged 
in  such  business  in  the  state  of  Georgia,  and  whose  financial  standing  has 
been  approved  by  the  proper  authorities  of  said  state  of  Georgia:  the  pre- 
mium on  said  bond  to  be  paid  out  of  my  estate  at  the  expense  of  my  said 
estate." 

This  will  was  properly  executed. 

The  contest  is  between  the  son  of  the  testator  and  his  stepmother, 
the  widow  of  the  deceased. 

The  important  question  in  this  case,  as  in  all  cases  of  13ce  char- 
acter, is  to  arrive  at  the  intention  of  the  testator.  His  general  inten- 
tion is  perfectly  manifest,  and  that  is  to  divide  his  property  equally 
between  his  son  and  his  wife,  or  as  near  as  could  be  t:onsistently  with 
his  desire  to  give  them  each  separate  pieces  of  property. 

[1]  The  first  provision  of  the  will  over  which  there  is  a  contest  is 
the  language  in  item  1,  in  which  he  provides  for  his  wife,  Ruth,  in 
the  following  language: 

*'Also  the  sum  of  ten  thousand  dollars  to  be  realized  out  of  the  proceeds 
of  such  life  insurance  as  may  be  of  force  on  my  life  at  the  time  of  my  death." 

At  the  time  of  the  death  of  the  testator  there  was  in  force  on  his 
life  more  than  $10,000  of  insurance.  A  part  of  this  was  insurance  in 
the  Royal  Arcanum,  and  the  beneficiary  named  in  this  policy  was  the 
wife,  Ruth  Kramer,  and  after  her  husband's  death  she  collected  on 
this  policy  the  sum  of  $2,630.49.  The  contest  between  the  parties  is 
as  to  whether  this  sum  should  be  charged  to  her  as  a  part  of  the 
$10,000  insurance  money  given  her  by  the  will;  that  is,  whether  a 
policy  payable  to  her  should  be  considered  as  apart  of  the  insurance 
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which  the  testator  had  in  mind  and  which  was  included  in  the  language 
in  the  will  referred  to  as  insurance  on  the  testator's  life.  The  lan- 
guage is  ''such  life  insurance  as  may  be  of  force  on  my  life  at  the 
time  of  my  death."  This  Royal  Arcanum  policy  was  as  much  insur- 
ance on  the  life  of  Mr.  Kramer  as  was  the  larger  amount  payable  to 
his  estate,  and  it  seems  to  me  perfectly  clear  that  his  intention  was 
to  embrace  this  in  the  insurance  on  his  life  referred  to  by  Mr.  Kramer. 

The  most  pertinent  authority  on  this  question  is  the  case  of  Beer- 
mann  et  al.  v.  De  Give,  Executor,  et  al.,  112  Ga.  614,  37  S.  E.  883. 
In  that  case  the  will  gave  to  the  wife  "ten  thousand  dollars  ($10,OOO.QO) 
life  insurance  carried  by  me,  or  that  sum  hereafter  carried  by  me." 
Beermann,  the  testator,  left,  at  the  time  of  his  death,  a  policy  of  life 
insurance  for  $10,000  in  which  his  wife  and  son  were  named  as  equal 
beneficiaries.  The  wife,  after  receiving  her  half  of  this  policy,  or 
$5,000,  claimed  $10,000  additional  under  the  terms  of  the  will.  Con- 
struing this  will,  the  Supreme  Court,  in  the  case  referred  to  (112  Ga. 
on  page  616,  37  S.  E-  on  page  884),  said  this : 

"Looking  to  the  whole  wiU  for  the  intention  of  the  testator,  it  is  clear 
that  his  purpose  was  to  give  his  wife  $10,000  in  addition  to  one-fifth  of  the 
residuum  of  his  estate. ,  It  is  equally  certain  that  he  was  under  the  impres- 
sion that  he  had  the  right  to  make  a  testamentary  disposition  of  the  proceeds 
of  an  Insurance  policy  on  his  life,  and  upon  which  he  paid  the  premiums, 
although  it  was  not  payable  to  his  legal  representative,  and  in  making  his 
will  that  he  intended  to  deal  with  any  such  policy  that  might  exist  then  o^ 
at  the  time  of  his  death,  as  his  property.  This  will  shows  that  it  was  his. 
desire  that  his  wife  should  have  ^10,000  of  insurance  money,  and,  'in  its  ab- 
sence,' that  a  like  amount  should  be  paid  to  her  by  his  executor  from  other 
sources.  It  is  therefore  our  opinion  that,  in  order  to  carry  out  the  testamen- 
tary scheme,  the  $5,000  paid  to  Mrs.  Beermann  npon  the  life  insurance  policy 
should  be  treated  as  a  part  of  the  testator's  estate,  and  that  the  executor 
should  pay  her,  from  the  general  funds  of  the  estate,  an  additional  sum  of 
15,000,  thus  enabling  her  to  obtain  the  $10,000  legacy  which  the  testator 
obviously  intended  that  she  should  receive." 

This  case,  it  seems  to  me,  being  a  Georgia  case,  construing  a  Geor- 
gia will,  would  be  controlling;  but  independently  of  this  I  think  it 
clear  that  in  the  present  case  the  meaning  of  the  testator  was  that  his 
wife  should  have,  by  this  bequest,  $10,0CX)  out  of  all  the  insurance  on 
his  life,  embracing  this  Royal  Arcanum  policy,  the  result  of  which 
is  that  she  should  account  to  the  executor  for  the  $2,630.49  as  a  part 
of  the  $10,000  bequeathed  to  her  in  this  clause  of  item  1. 
[2]  The  next  contest  is  over  this  language  in  item  4: 
"My  said  son.  Earnest,  to  account  for  all  advancements  that  I  may  make 
him  after  this  date,  which  are  charged  to  him  on  the  back  of  this  my  last 
will  and  testament" 

At  the  time  of  the  death  of  the  testator  the  following  indorsements 
were  made  on  the  back  of  the  will : 

"I,  this  day  charge  my  son  Earnest,  an  advancement  of  five  thousand  dol- 
lars as  per  item  4  of  my  wilL    February  19th,  1910. 

"[Signed]  B.  G.  Kramer. 

'%  this  day  charge  my  son  Earnest,  an  advancement  of  five  thousand  dol< 
lars  as  per  item  4,  of  my  wilL    March  4th,  1910. 

"[Signed]  E.  G.  Kramer. 

"I,  this  day  charge  my  son  Earnest,  an  advancement  of  one  thousand  dol- 
lars as  per  item  4  of  my  wilL  [Signed]  B.  G.  Kramer." 
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No  question  was  made  in  the  argument  that  these  indorsements 
oi  advancements  on  the  back  of  the  will  were  in  the  handwriting  of 
the  testator. 

No  contest  is  made  in  the  bill  that  the  last  item  of  $1,000  should 
not  be  rightly  charged  as  an  advancement;  but  it  is  claimed  that  the 
first  two  items  of  $5,000  each,*  or  $10,000,  were  given  by  the  testator 
to  his  son  under  a  contract  and  agreement  between  them.  It  is  alleged 
that  the  son  was  living  in  Georgia  in  1909,  when  his  father  proposed 
to  marry  again,  and  he  did  not  wish  his  son  to  remain  with  him  after 
he  was  married,  so  that  the  father  agreed  to  give  the  son  the  pro- 
ceeds of  certain  stocks,  amounting  to  $10,000,  upon  his  fetum  to 
Texas,  from  which  state  he  had  not  long  before  returned  to  Georgia. 
All  of  this,  so  far  as  it  relates  to  any  contract  or  agreement  between 
father  and  son,  is  expressly  denied  in  the  answer  and  cannot  be  taken 
as  true  in  the  case. 

It  is  insisted  further,  in  reference  to  this  particular  item,  that  an 
advancement  made  after  the  date  of  the  will  and  indicated  to  be  such 
in  writing,  but  not  properly  attested  as  a  codicil  to  the  will,  cannot 
be  charged  as  an  advancement.  Section  4052  of  the  Code  of  Georgia 
is  as  follows: 

"Advancements.  An  advancement  is  any  provision  by  a  parent  made  to  and 
accepted  by  a  child  out  of  his  estate,  either  In  money  or  property,  during 
fits  life  time,  over  .and  above  the  obligation  of  the  parent  for  maintenance 
and  education.  Donations  from  affection,  and  not  made  with  a  view  of  set- 
tlement, not  intended  as  advancements,  shall  not  be  accounted  for  as  such; 
nor  shall  the  support  of  a  child  under  the  paternal  roof,  although  past  ma- 
jority, nor  the  expenses  of  education,  be  held  as  advancements;  unless  charg- 
ed as  such  by  the  parent." 

What  is  necessary  to  prove  advancements  is  stated  in  section  4053 
of  the  Code,  which  is  as  follows:  , 

*Troof  of  Advancements.  A  memorandum  of  advancements.  In  the  hand- 
writings :of  the  parent,  or  subscribed  by  him,  shall  be  evidence  of  the  fact  of 
advancement,  but  shall  not  be  conclusive  as  to  the  valuation  ol^  the  property, 
unless  inserted  as  part  of  testator's  will  or.  referred  to  therein." 

I  am  unable  to  agree  with  the  argument  that  these  two  items  should 
not  be  charged  as  advancements,  and  I  think  the  executor,  in  distribut- 
ing the  estate,  should  treat  these  as  advancements  made  by  the  testator 
to  his  son  and  to  be  accounted  against  him  in  giving  him  his  share 
of  the  estate.     ; 

[3]  By  the  third  item  of  his  will  the  testator  gave  to  his  son  Earn- 
est "all  real  estate  of  which  I  may  die  seised  and  possessed,  situated 
in  the  city  of  CarroUton,  not  disposed  of  in  item  one  of  this  my  last 
will  and  testament."  One  of  the  pieces  of  property  embraced  in  this 
item  is  what  will  be  called  the  "Kytle  property"  because  of  the  trans*- 
action  hereinafter  referred  to. 

On  September  1,  1911,  after  the  execution  of  the  will  and  before 
his  death,  the  testator  made  this  paper  and  delivered  the  same  to  S. 
CKytle: 

"I,  E.  G.  Kramer,  hereby  certify  that  I  have  sold  to  S..  G.  Kytle  the  store 
he  now  occupies  and  the  warehouse  adjoining  for  the  sum  of  $7,000.00,  to  be 
paid  in  fourteen  equal  annual  installmenta  with  8%  interest  per  annum  from 


Digitized  by 


Google         I 


KRAMER  T.  LTLE  623 

Jan.  1,  1912.  He  agrees  to  pay  fop  the  months  of  Oct,  Nov.  and  Dec.  each 
^.00  which  amounts  are  not  to  be  deducted  from  the  purchase  money. 
Papers  to  be  executed  Jan.  1,  1912." 

The  property  covered  by  this  paper,  being  real  estate  in  the  city 
of  CarroUton  not  disposed  of  in  item  1  of  the  testator's  will,  it  is 
conceded  would  have  gone  to  his  son,  Earnest  Kramer,  under  the 
will,  except  for  the  making  of  the  above  paper,  taken  in  connection 
with  the  provision  of  the  first  item  of  the  will  with  reference  to  what 
was  bequeathed  to  the  wife.    The  language  is  this : 

"Also  all  notes,  accounts,  and  Judgments  that  might  be  owing  to  me  at 
the  time  of  my  death,  together  with  all  lands,  wherever  situated,  of  which  I 
may  die  seised  and  x>ossessed,  which  said' lands  have  been  sold  by  me  and 
bond  for  titles  given  to  the  purchasers  and  the  purchase  money  or  any  part 
thereof  due  me  at  the  time  of  my  death;  my  purpose  being 'to  convey  such 
purchase-money  notes  to  my  said  wife  together  with  the  security  I  might 
hold  therefor  and  give  her  full  power  and  authority  to  execute  to  the  pur- 
chaser deeds  In  accordance  with  such  bonds  as  I  may  have  given,  In  case  of 
payments  to  her,  or  in  case  she  elects  to  sue,  to  give  her  full  authority  either 
to  bring  suit  for  the  land,  or  to  sue  upon  the  purchase  money,  notes  and  ex- 
ecute to  the  purchaser  and  have  same  recorded  in  the  office  of  the  clerk  of 
the  superior  court,  where  the  land  may  He,  a  deed,  for  the  purpose  of  levy 
and  sale,  as  per  the  requirements  of  the  law  in  such  cases  made  and  pro- 
vided." 

It  is  claimed  that,  this  property  having  been  sold  by  Kramer  to 
Kytle,  this  provision  of  item  1  operates  and  gives  the  property,  or 
the  proceeds  of  the  sale,  to  the  wife,  and  not  the  provision  of  item 
3,  which  would  give  it  to  the  son. 

The  paper  made  by  Kramer  to  Kytle,  whatever  it  may  be,  constitutes 
at  most  an  inchoate  and  incomplete  transaction  as  between  the  par- 
ties. It  may  be  that  it  is  a  unilateral  contract,  as  claimed,  and  that 
neither  party  was  bound,  a  mere  nudum  pactum;  but,  whether  this 
be  true  or  not,  the  title  certs^inly  was  left  in  Kramer,  and  he  died  seised 
and  possessed  of  the  property.  I  think  it  clearly  passed  to  the  son, 
under  item  3  of  the  will. 

Some  question  was  raised  in  the  course  of  the  argument  of  the  case 
as  to  whether  Kytle  should  not  be  a  party  to  this  proceeding.  Counsel 
have  agreed,  however,  that  this  question  need  not  be  considered,  that 
either  party  will  carry  out  the  trade  with  Kytle  if  he  so  desires,  and 
it  appears  that  he  has  indicated  that  such  is  his  desire. 

[4]  The  next  and  remaining  question  is  as  to  what  is  called  the 
"Harris  property,"  in  CarroUton.  .  This  is  real  estate  in  CarroUton 
not  given  to  his  wife,  as  such,  by  the  first  item  of  the  will,  and  which 
would  have  passed,  at  the  time  the  will  was  executed,  unquestionably 
to  the  son  Earnest.  After  the  execution  of  the  will  the  testator  sold 
the  property  and  gave  a  bond  for  title  and  took  notes  for  the  purchase 
money,  and  the  question  is  whether  it  goes  to  Earnest,  the  son,  or 
to  the  wife  under  the  language  of  the  first  item  of  the  will  with  ref- 
erence to  notes  and  accounts  for  property  the  testator  may  have  sold. 

Again  bearing  in  mind  the  intention  of  the  testator  to  make  an 
equal  division  of  his  property  between  his  wife  and  his  son,  which 
apparently  was  his  intention  so  far  as  he  could  and  at  the  same  time 
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divide  the  property  in  kind,  it  should  appear  clearly  from  the  provi- 
sions of  this  will  that  it  was  the  testator's  intention  that  the  sale  of 
this  real  estate  should  give  the  purchase-money  notes  to  the  wife  in- 
stead of  to  the  son.  I  do  not  think  this  intention  is  clear,  or  that  it 
can  be  clearly  gathered  from  the  provisions  of  the  will.  In  my  opinion 
what  the  testator  had  in  mind  was  notes  and  accounts  whidi  he  had 
in  hand  for  property  then  sold,  *  It  is  true  that  in  item  1,  on  this  sub- 
ject he  used  the  language  "purchase  money  or  any  part  thereof  due 
me  at  the  time  of  my  death."  The  way  I  construe  this  provision,  how- 
ever, is  this:  That  the  testator,  not  knowing,  of  course,  when  he 
would  die,  and  having  probably  given  bonds  for  title  and  received  pur- 
chase-money notes,  was  anticipating  the  fact  that  part  of  it  or  all 
of  it  might  b^  paid  before  his  death,  and  it  was  simply  a  reference  to 
this  and  having  this  in  mind  that  he  said  "due  me  at  the  time  of  my 
death."  He  still  held  the  title  to  the  land,  of  course,  subject  to  the 
bond  for  title  which  he  had  given  and  to  his  obligation  to  convey 
when  the  purchase  money  was  paid,  and  this  might  bring  it  within 
the  language  of  item  3  notwithstanding  the  language  of  item  1  with 
reference  to  his  wife.  There 'is  undoubtedly  strong  ground  for  con- 
tending that  there  is  conflict  between  the  two  provisions ;  but  endeav- 
oring to  carry  out  what  seems  to  me  to  have  been  the  manifest  pur- 
pose of  the  testator,  to  divide  both  his  real  estate,  his  stocks,  and 
his  money  equally  between  his  wife  and  his  son,  I  think  the  proper 
construction  of  the  will  is  to  give  the  purchase-money  notes  from 
this  Harris  property,  in  the  hands  of  the  executor,  to  the  son  Earnest. 

This  last  matter  which  I  have  referred  to,  as  well  as  certain  other 
provisions  of  the  will  which  have  been  construed,  are  not  free  from 
doubt;  but  I  have  given  it  the  construction  which,  in  my  judgment, 
is  proper. 

I  have  not  had  time  or  opportunity  to  go  into  a  full  discussion  of 
the  legal  questions  so  ably  discussed  by  counsel  on  both  sides  of  this 
case,  in  oral  argument  and  in  their  briefs ;  'but  I  have  endeavored  to 
make  clear,  in  this  brief  way,  what  my  views  are  on  the  questions 
involved 


UNITED  STATES  v.  CHICAGO.  M.  &  P.  S.  RY.  CO, 

(District  Court,  E.  D.  Washington,  N.  D.    April  10,  1912.) 

No.  1,206. 

1.  CoMMEBCE  (i  27*) — ^Railboads — ^HouBs  OF  Sebyicb  Act — ^Intebstatb  Coic- 

MEBCS — "EjCPLOTED   IN   INTERSTATE  COMMERCE." 

Employee  of  a  raUroad  company  engaged  in  hauling  freight  from  some 
Intermediate  point  on  its  line  to  another  point  where  it  is  taken  np  by 
regular  trains  for  interstate  shipment  are  "employed  in  interstate  com- 
merce" within  the  meaning  of  Act  March  4,  1907,  c.  2939,  S  2,  34  Stat 
1416  (U.  S.  Comp.  St  Supp.  1911,  p.  1321),  regulating  the  hours  of  service 
of  employes. 

[Ed.  Note. — ^For  other  cases,  see  Commerce,  Cent.  Dig.  §  25;  Dec.  Dig. 
t  27.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2377-2380; 
vol.  8,  p.  7649.] 

•For  othtr  cmm  see  tame  topic  ft  8  ihjmbeb  In  Deo.  ft  Am.  Dlgi.  ISO?  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google        j 


f 


UNITED  STATES  V.  CHICAGO,  M.  A  P.  S.  BT.  CO.  625 

2.  Mastbb  and  Servant  (|  13*) — Hoxtbs  of  Sebvicb  Act— Construction. 

Under  Hours  of  Service  Act  of  March  4,  1907,  c.  2939,  fi  2,  34  Stat 
1416  (U.  S.  Comp.  St.  Supp.  1911,  p.  1321),  making  it  unlawful  for  any 
Interstate  caxrier  subject  to  the  act  to  require  or  permit  an  employ^  to 
remain  on  duty  for  a  longer  period  than  "sixteen  consecutive  hours/' 
the  fact  that  brief  times  were  given  employ^  for  meals,  of  no  more  than 
an  hour  each,  did  not  break  the  continuity  of  the  service,  nor  did  the 
laying  off  of  a  train  crew  while  waiting  for  a  helper  engine  for  an  indef- 
inite time,  which  proved  to  be  about  three  hours. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  i  14 ; 
Dec.  Dig.  t  13.*] 

Action  to  recover  penalties  by  the  United  States  against  the  Chi- 
cago, Milwaukee  &  Puget  Sound  Railway  Company.  Judgment  for 
the  United  States. 

Oscar  Cain,  U.  S.  Atty,,  and  Roscoe  P.  Walter,  Sp.  Asst  U.  S. 
Atty. 

F.  M.  Dudley  and  George  W.  Korte,  for  defendant 

RUDKIN,  District  Judge.  The  present  suit  was  brought  by  the 
United  States  District  Attorney  for  this  district  to  recover  penalties 
for  the  violation  of  section  2  of  the  Act  of  March  4,  1907,  c.  2939, 
34  Stat.  1416  (U.  S.  Camp.  St.  Supp.  1911,  p.  1321),  which  reads 
as  follows: 

'^That  it  shall  be  unlawful  for  any  common  carrier,  its  officers  or  agents, 
subject  to  this  act  to  require  or  permit  any  employ^  subject  to  this  act  to  be 
or  remain  on  duty  for  a  longer  period  than  sixteen  consecutive  hours,  and 
whenever  any  such  employ^  of  such  common  carrier  shall  have  been  continu- 
ously on  duty  for  sixteen  hours  he  shall  be  relieved  and  not  required  or  per- 
mitted again  to  go  on  duty  until  he  has  had  at  least  ten  consecutive  hours 
off  duty ;  and  no  such  employ^  who  has  been  on  duty  sixteen  hours  In  the 
aggregate  in  any  twenty-four  hour  period  shall  be  required  or  permitted  to 
continue  or  again  go  on  duty  without  having  had  at  least  eight  consecutive 
hours  off  duty." 

By  the  preceding  section  the  carriers  and  employes  subject  to  the 
provisions  of  the  act  are  common  carriers,  their  officers,  agents,  and 
employes,  engaged  in  the  transportation  of  passengers  or  property  by 
railroad  in  the  District  of  Columbia,  or  any  territory  of  the  United 
States,  or  from  one  state  or  territory  of  the  United  States,  or  the 
District  of  Columbia,  to  any  other  state  or  territory  of  the  United 
States  or  the  District  of  Columbia,  or  from  any  place  in  the  United 
States  to  an  adjacent  foreign  country,  or  from  aiiy  place  in  the  United 
States  through  a  foreign  country  to  any  other  place  in  the  United 
States. 

The  complaint  contains  33  counts  in  all,  to  17  of  which  the  defend- 
ant has  entered  a  plea  of  guilty. 

The  first  count  charges  that  the  defendant  company  is  a  common 
carrier,  engaged  in  interstate  commerce  by  railroad  in  the  state  of 
Washington;  that  on  the  3d  day  of  June,  1911,' upon  its  line  of  rail- 
road at  and  between  the  stations  of  Ea^ton,  in  the  state  of  Washing- 
ton, and  Keechelus,  in  said  state,  and  within  the  jurisdiction  of  this 
court,  the  defendant  required  and  permitted  one  of  its  employes  to 

*For  other  cases  see  same  topic  St  fi  mttmbxb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
197  F.— 40 
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be  and  remain  on  duty  as  such  for  a  longer  period  than  16  consecu- 
tive hours,  to  wit,  from  the  hour  of  4:30  o'clock  a.  m.  to  the  hour 
of  10:15  o'clock  p.  m. 

The  second,  third,  fourth,  and  fifth  counts  are  in  all  respects  sim- 
ilar to  the  first,  except  they  refer  to  other  members  of  the  same  train 
crew. 

The  sixth  count  charges  that  the  defendant  company  permitted  and 
required  its  engineer  to  be  and  remain  on  duty  for  more  than  16 
consecutive  hours,  on  the  3d  day  of  June,  1911,  as  in  the  first  count, 
and  further  charges  that  on  the  following  day  it  permitted  and  re- 
quired said  employe  to  again  go  on  duty  as  such  engineer  before  he 
had  had  at  least  10  consecutive  hours  off  duty,  as  required  by  law. 

The  seventh,  eighth,  ninth,  and  tenth  counts  are  in  all  respects 
similar  to  the  sixth,  except  they  refer  to  other  members  of  the  same 
train  crew. 

The  twenty-second  count  charges  that  the  defendant  company,  on 
the  16th  day  of  June,  1911,  required  and  permitted  its  certain  engi- 
neer to  be  and  remain  on  duty,  as  such,  for  a  longer  period  than  16 
consecutive  hours,  to  wit,  from  the  hour  of  1 :30  o'clock  a.  m.  to  the 
hour  of  7 :30  o'clock  p.  m. 

The  twenty-third,  twenty-fourth,  twenty-fifth,  twenty-sixth,  and 
twenty-seventh  counts  are  in  all  respects  similar  to  the  twenty-second, 
except  they  refer  to  other  members  of  the  same  train  crew. 

[1]  Two  defenses  have  been  interposed  to  the  first  five  counts: 
First,  a  denial  that  the  train  on  which  the  crew  was  employed  was 
engaged  in  interstate  commerce ;  and,  second,  a  denial  that  the  crew 
was  employed  for  more  than  16  consecutive  hours.  The  facts  on 
which  these  defenses  are  predicated  are  as  follows : 

The  train  in  question  was  what  is  commonly  known  as  an  extra 
or  work  train,  operating  between  the  stations  of  Easton  and  Keeche- 
lus,  in  Kittitas  county.  The  train  crew  was  engaged  in  picking  up 
logs  along  the  right  of  way,  loading  them  onto  the  cars  and  hauling 
the  loaded  cars  to  Whittier  station  in  Kittitas  county,  where  they  were 
taken  up  by  one  of  the  defendant's  regular  trains  and  transported  to 
St.  Joe,  in  the  state  of  Idaho. 

The  pay  time  of  the  crew  commenced  at  4:30  a.  m.,  but  the  crew 
was  not  called  until  5  a.  m.  The  crew  was  allowed  from  30  to  45 
minutes  for  breakfast,  and  about  1  hour  each  for  the  midday  and 
evening  meals.  At  meal  time  the  crew  was  relieved  from  duty  and  a 
watchman  placed  in  charge  of  the  train.  If  the  time  allowed  for 
meals  be  deducted  from  the  time  of  service,  the  crew  was  not  em- 
ployed for  16  consecutive  hours;  but,  if  these  deductions  be  not 
made,  it  was  admittedly  employed  for  a  longer  period  than  allowed 
by  law. 

The  foregoing  facts,  in  my  opinion,  do  not  constitute  a  defense.  It 
has  been  repeatedly  held  by  the  Supreme  Court  of  the  United  States 
that,  whenever  a  commodity  has  begun  to  move  as  an  article  of  trade 
from  one  state  to  another,  commerce  in  that  commodity  between  the 
states  has  commenced,  and  that  such  commerce  is  subject  in  all  re- 
spects to  the  paramount  laws'  of  the  United  States.    Thus,  in  the  case 
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of  The  Daniel  Ball,  10  Wall.  557,  565  (19  L.  Ed.  999),  the  court 
said : 

"In  this  case  it  is  admitted  that  the  steamer  was  engaged  in  shipping  and 
transporting  down  Grand  river  goods  destined  and  marked  for  other  states 
than  Michigan,  and  in  receiving  and  transporting  up  the  river  goods  brought 
within  the  state  from  without  its  limits ;  but  inasmuch  as  her  agency  in  the 
transportation  was  entirely  within  the  limits  of  the  state,  and  she  did  not 
run  in  connection  with,  or  in  continuation  of,  any  line  of  vessels  or  railway 
leading  to  other  states,  it  is  contended  that  she  was  engaged  entirely  in 
domestic  commerce.  But  this  conclusion  does  not  follow.  So  far  as  she  was 
employed  in  transporting  goods  destined  for  other  states,  or  goods  brought 
from  without  the  limits  of  Michigan  and  destined  for  places  within  that 
state,  she  was  engaged  in  commerce  between  the  states,  and  however  limited 
that  commerce  may  have  been,  .she  was,  so  far  as  it  went,  subject  to  the 
legislation  of  Congress.  She  was  employed  as  an  instrument  of  that  com- 
merce; for,  whenever  a  commodity  has  begun  to  move  as  an  article  of  trade 
from  one  state  to  another,  commerce  in  that  commodity  between  the  states 
has  commenced.  The  fact  that  several  different  and  independent  agencies 
are  employed  in  transporting  the  commodity,  some  acting  entirely  in  one 
^tate,  and  some  acting  through  two  or  more  states,  does  in  no  respect  affect 
the  character  of  the  transaction.  To  the  extent  in  which  each  agency  acts 
in  that  transportation,  it  is  subject  to  the  regulation  of  Congress." 

The  doctrine  of  this  case  has  been  repeatedly  recognized  and  ap- 
proved in  later  decisions  of  the  Supreme  Court.  See  Coe  v.  Errol, 
116  U.  S.  517,  6  Sup.  Ct.  475,  29  L.  Ed.  715;  Wabash,  etc.,  Ry.  v. 
Illinois,  118  U.  S,  557,  7  Sup.  Ct.  4,  30  L.  Ed.  244;  Kidd  v.  Pear- 
son, 128  U.  S.  25,  9  Sup.  Ct.  6,  32  L.  Ed.  346;  Louisville,  etc.,  Ry. 
Co.  V.  Mississippi,  133  U.  S.  587,  10  Sup.  Ct.  348,  33  L.  Ed.  784; 
Norfolk,  etc.,  Ry.  Co.  v.  Pennsylvania,  136  U.  S.  114,  10  Sup.  Ct. 
958,  34  L.  Ed.  394.  See,  also.  Cutting  v.  Florida  Ry.  &  Nav.  Com- 
pany (C.  C.)  46  Fed.  641. 

Within  this  rule,  employes  of  a  railway  company,  engaged  in  haul- 
ing freight,  from  some  intermediate  point  on  the  railway  line  to  an- 
other point  where  it  is  taken  up  by  the  regular  trains  for  interstate 
shipment,  are  "employed  in  interstate  commerce,"  and  the  railway 
company  itself  is  engaged  in  interstate  commerce. 

[2]  Nor  should  the  brief  periods  allowed  for  meals  be  deducted 
from  the  time  of  service,  in  order  to  break  its  continuity.  The  stat- 
ute uses  the  terms,  "sixteen  consecutive  hours,"  and  "continuously  on 
duty";  and  while,  literally  speaking,  "consecutive"  means  succeeding 
one  another  in  regular  order,  with  no  interval  or  break,  and  the  word 
"continuously"  means  substantially  the  same,  yet  it  is  manifest  that 
no  such  strict  or  literal  meaning  of  these  expressions  was  intended. 
The  purpose  of  the  statute,  as  indicated  by  its  title,  is  to  promote  the 
safety  of  employes  and  travelers  upon  railroads,  by  limiting  the  hours 
of  labor  of  those  who  are  in  control  of  dangerous  agencies,  lest  by 
excessive  periods  of  duty  they  become  fatigued  and  indifferent,  and 
cause  accidents  leading  to  injuries  and  destruction  of  life.  New  York 
V.  Erie  R.  Co.,  198  N.  Y.  369,  91  N.  E.  849,  29  L.  R.  A.  (N.  S.) 
240,  139  Am.  St.  Rep.  828,  19  Ann.  Cas.  811. 

And  while  the  statute  is  penal  in  its  nature,  it  is  in  some  aspects 
remedial  and  should  be  so  construed  as  to  promote  the  apparent  pol-' 
icy  and  object  of  the  Legislature,  and  not  entirely  defeat  its  purpose. 
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Johnson  v.  Southern  Pacific  Co.,  196  U.  S.  1,  25  Sup.  Ct.  158,  49 
L.  Ed.  363. 

Thus,  in  United  States  v.  St.  Louis  S.  W.  Ry.  Co.  of  Texas  (D. 
C.)  189  Fed.  954,  it  was  held  that  an  office  which  was  closed  four 
times  a  day,  for  a  period  of  one  hour  each,  was  continuously  operated 
night  and  day,  within  the  meaning  of  the  proviso  to  the  section  now 
under  consideration.  And  in  the  case  of  United  States  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  220  U.  S.  37,  31  Sup.  Ct.  362,  55  L.  Ed.  361, 
the  court  rather  intimated  that  a  station  closed  for  two  periods  of 
three  hours  each  day  was  operated  continuously  night  and  day,  within 
the  meaning  of  the  same  proviso.  In  the  course  of  its  opinion  in  the 
case  last  cited  the  court  said: 

'*A  trifling  Interruption  would  not  be  considered,  and  it  Is  possible  that 
even  three  hours  by  night  and  three  hours  by  day  would  not  exclude  the 
office  from  all  operation  of  the  law,  and  to  that  extent  defeat  what  we  be- 
lieve was  its  intent" 

I  cannot  believe  that  by  the  expressions,  "sixteen  consecutive 
hours,"  and  "continuously  on  duty,"  Congress  intended  to  include  only 
those  who  are  employed  for  16  hours,  without  interruption  for  meals 
or  otherwise.  Congress  was  no  doubt  mindful  of  the  fact  that  no 
laboring  man  works  for  16  consecutive  hours,  or  is  on  duty  contin- 
uously for  that  period,  without  food  or  drink,  except  in  cases  of  dire 
necessity,  and  the  act  should  not  be  so  restricted.  It  may  be  said 
that  trainmen  are  on  duty  and  subject  to  call  during  meal  hours, 
but  this  is  only  because  such  is  the  will  of  their  employers.  If  a  rail- 
road company  may  relieve  its  employes  from  service  during  meal 
hours,  it  may  also  relieve  them  from  service  every  time  a  freight  train 
is  tied  up  on  a  side  track  waiting  for  another  train,  and  thus  defeat 
the  very  object  the  Legislature  had  in  view.  The  brief  interruptions 
for  meals  were  "trifling  interruptions,"  in  the  language  of  the  court 
in  the  Atchison  Case,  supra. 

For  these  reasons  I  adjudge  the  defendant  guilty  on  the  first  five 
counts,  and  if  these  men  were  employed  more  than  16  consecutive 
hours  on  the  3d  day  of  June,  1911,  they  were  admittedly  permitted 
and  required  to  again  go  on  duty  on  the  following  day  before  they 
had  had  at  least  10  consecutive  hours  off  duty.  As  to  the  sixth,  sev- 
enth, eighth,  ninth,  and  tenth  counts  the  defendant  is  also  adjudged 
guilty. 

The  facts  in  relation  to  the  twenty-second  and  five  succeeding 
counts  are  as  follows:  The  train  crew  in  question  ran  from  Seattle 
to  Laconia,  and  on  the  16th  day  of  June,  1911,  left  the  former  sta- 
tion at  about  1 :30  a.  m.  At  some  point  on  the  line  they  were  to 
be  met  by  a  helper  to  assist  them  up  the  mountain  grade.  They  ar- 
rived at  the  p9int  where  the  helper  was  to  join  them  at  9:55  a,  m. 
Upon  their  arrival  there  the  helper  was  delayed  for  some  cause,  and 
the  trainmaster  or  some  officer  of  the  railway  company  immediately 
relieved  the  crew  from  duty  until  the  helper  should  arrive.  This,  as 
it  afterwards  transpired,  was  a  period  of  about  three  hours,  or  not 
until  1  o'clock  p.  m.  The  crew  then  proceeded  upon  its  way  and 
arrived  at  its  destination  at  about  7 :25  p.  m.    If  the  three  hours  lay- 
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oflf  is  deducted  from  the  time  of  service,  the  crew  was  not  employed 
for  16  consecutive  hours ;  but,  if  not  so  deducted,  the  time  of  service 
exceeded  that  limited  by  law.  If  this  crew  had  been  laid  off  for  a 
definite  period  of  three  hours  at  a  terminal  or  other  place  where  the 
crew  might  rest,  such  lay-off  would  no  doubt  break  the  continuity  of 
the  service.  Atchison  Case,  supra.  But  such  was  not  the  case  here. 
The  crew  was  laid  off  for  an  indefinite  period,  awaiting  the  arrival 
of  a  delayed  engine.  They  did  not  know  at  what  moment  the  train 
might  move,  and  had  no  place  to  go  except  to  a  bunk  house,  or  re- 
main in  the  caboose.  They  chose  the  latter  course.  This,  in  my 
opinion,  was  a  trifling  interruption. 

The  facts  in  this  case  demonstrate  the  absurdity  of  the  company's 
claim.  According  to  its  view  of  the  law,  it  may  work  its  employes 
for  the  full  period  of  16  hours,  allow  them  two  hours  and  forty-five 
minutes  off  for  their  meals,  lay  them  off  for  3  hours  at  a  siding  in 
the  motmtains  to  wait  for  a  helper,  and  thus  leave  them  two  hours 
and  15  minutes  for  sleep  and  recreation.  Such  a  policy  would  illy 
protect  the  safety  of  either  the  employes  or  the  traveling  public.  I 
therefore  adjudge  the  defendant  guilty  as  to  these  six  counts  also. 

The  only  remaining  question  is  the  penalty  to  be  imposed.  This 
is  the  first  prosecution  against  the  defendant  in  this  district,  and  some 
of  the  questions  presented  are  not  free  from  doubt  and  difficulty.  A 
claim  for  the  statutory  penalty  is  made  for  each  member  of  the  train 
crew.  In  view  of  all  these  facts,  I  will  impose  a  penalty  of  $100  as 
to  each  count,  or  an  aggregate  penalty  of  $3,300  and  costs.  This  I 
deem  a  sufficient  punishment  for  the  wrong  committed,  and  trust  it 
will  prove  sufficient  to  deter  the  company  and  its  officers  from  further 
violations  of  the  law. 

Let  a  judgment  be  entered  accordingly. 


UNITED  STATES  v.  DENVER  &  B.  O.  B.  CO. 

(District  Court,  D.  New  Mexico.    May  1,  1912.) 

No.  126. 

(Byllabua  ^y  the  Court.) 

2.  Railroads  (|  230*)— Operation— Sixttobn-Houb  Law— "On  Dutt.»»  ' 

The  expression  "on  duty,"  as  used  in  the  Hours  of  Service  Law,  other- 
wise known  as'  the  Sixteen-Hour  Law,  of  March  4,  1907  (chapter  2939, 
84  St  pp.  1415,  1416  [U.  S.  Comp.  St  Supp.  1911,  p.  1821]),  means  "to  be 
actuaUy  engaged  in  work  or  to  be  charged  with  present  responsibility 
for  such  should  the  occasion  for  it  arise." 

[Rd.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  |  744;  Dea  Dig. 
I  230.*] 

2,  Railroads  (i  230*) — Oprration— Sixteen-Hour  Law— "On  Duty.'* 

Where  members  of  a  train  crew  conforming  to  a  rule  of  the  railroad 
company  report  for  duty  15  minutes  before  the  starting  time,  during 
which  time  they  are  engaged  in  work  preliminary  to  the  trip,  they  are 
during  such  V^  minutes  "on  duty"  within  the  meaning  of  section  2  of 
the  Hours  of  Service  Law  (chapter  2939,  34  St  p.  1416  [U.  S.  Comp.  St 

•For  other  cmm  im  tamo  topic  k  \  nvmbsb  in  Doc.  Jk  Am.  Digs.  1907  to  dato.  *  Rep'r  Indozeo 
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Supp.  1911,  p.  1321]),  and  this  notwithstanding  their  pay  begins  only  up- 
on the  starting  time. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  §  744;  Dec.  Dig. 
f  230.*] 

3.  Railroads  (§  230*) — Operation— Sixteen -Hour  Law— "On  Dtrrr." 

Where  a  train  is  held  upon  a  siding  at  a  station  for  55  minutes  to  al- 
low another  train  to  pass,  the  exact  time  of  arrival  of  the  latter  train 
being  uncertain,  and  the  duty  existing  upon  the  crew  of  the  former  train 
to  resume  the  Journey  immediately  upon  such  arrival,  such  crew  is  "on 
duty"  during  the  period  of  waiting  within  the  meaning  of  the  Hours  of 
Service  Act,  and  such  interval  in  the  operation  of  the  train  does  not  con- 
stitute a  brealc  in  **the  sixteen  consecutive  hours"  necessary  to  a  viola- 
tion of  said  act. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  {  744;  Dec.  Dig. 
S  230.*] 

4.  Railroads  (§  230*) — Operation— Sixteen -Hour  Law— * 'On  Dutr." 

The  principle  last  stated  is  not  interfered  with  by  the  fact  that  dur- 
ing such  period  of  waiting  the  switch  was  locked,  the  headlight  of  the 
waiting  train  was  extinguished,  its  conductor  was  reading,  its  brakemen 
were  asleep. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  S  744 ;  Dec.  Dig. 
i  230.*] 

Proceeding  by  the  United  States  against  the  Denver  &  Rio  Grande 
Railroad  Company  to  recover  penalties  for  violations  of  the  Hours  of 
Service  Act.    Judgment  for  plaintiff. 

S.  B.  Davis,  Jr.,  U.  S.  Atty.,  and  Monroe  C.  List  and  P.  J.  Doherty, 
Sp.  Asst.  U.  S.  Attys. 

E.  N.  Clark  and  A.  C.  Campbell,  both  of  Denver,  Colo.,  and  Ren- 
ehan  &  Wright,  of  Santa  Fe,  N.  M.,  for  defendant. 

POPE,  District  Judge.  This  suit  is  brought  by  the  governnient  un- 
der section  2  of  the  Hours  of  Service  Act  of  March  4,  1907  (34  Stat. 
1415),  which,  so  far  as  here  material,  reads  as  follows: 

"Sec.  2.  That  it  shall  be  unlawful  for  any  common  carrier,  its  officers  or 
agents,  subject  to  t^ls  Act. to  require  or  permit  any  employ^  subject  to  this 
Act  to  be  or  remain  on  duty  for  a  longer  period  than  sixteen  consecutlTe 
hours,  and  whenever  any  such  employ^  of  suc|i  common  carrier  shall  have 
been  continuously  on  duty  for  sixteen  hours  he  shall  be  relieved  and  not  re- 
quired again  to  go  on  duty  until  he  has  had  at  least  ten  consecutive  hours 
off  duty." 

The  complaint  is  in  four  counts,  the  first  three  arising  from  the 
hours  of  service  of  the  conductor  and  two  brakemen  of  a  freight  train 
crew,  and  the  fourth  from  the  service  of  a  telegraph  operator.  The 
liability  of  the  company  for  the  overservice  of  the  last  is  not  ques- 
tioned on  the  argument.  The  controversy  is  as  to  whether  the  railroad 
is  liable  because  of  the  hours  of  service  of  the  train  crew.  The  state 
of  the  record  as  to  the  controlling  facts  is  fairly  stated  in  the  brief, 
for  the  railroad  as  follows : 

On  November  10,  1910,  the  three  members  of  the  crew  were  called 
to  take  charge  of  a  freight  train  leaving  Alamosa,  Colo.,  for  Chama, 
N.  M.,  at  4:20  p.  m.  There  was  a  rule  of  the  company  requiring  the 
train  crews  to  report  for  service  30  minutes  before  leaving  time,  and,. 

•For  other  cases  see  same  topic  ft  S  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes' 
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pursuant  to  this,  each  person  was  at  the  point  from  which  the  train 
departed  15  minutes  prior  to  4:20  p.  m.,  and  thus  at  4K)5  p.  m.  The 
pay  of  the  trainmen  began,  however,  only  at  4:20  p.  m.,  the  leaving 
time.  The  train  actually  left  at  4:30  p.  m.  Between  Alamosa  and 
Chama  the  train  was  delayed  at  Osier  station  55  minutes,  awaiting 
the  arrival  of  east-bound  train  No.  442.  During  this  period  it  was  on 
a  side  track  with  the  headlight  out  and  the  switch  locked..  The  brake- 
men  spent  a  part  of  this  waiting  time  asleep,  the  conductor  in  reading. 
They,  however,  were  paid  for  this  period  the  same  as  for  actual  run- 
ning. The  train  arrived,  at  Chama  at  8:15  a.  m.,  November  11,  1910, 
at  which  time  the  trainmen  were  relieved  of  all  responsibility  for  the 
train. 

It  will  thus  be  noted  that  this  relief  from  duty  occurred  15  hours  . 
and  45  minutes  from  the  hour  of  leaving,  and  16  hours  and  10  minutes 
from  the  hour  at  which  the  crew  reported  for  the  trip.  At  4 :45  p.  m. 
on  November  11,  1910,  and  thus  less  than  10  hours— or,  to  be  more 
exact,  8  hours  and  30  minutes — from  the  expiration  of  the  previous 
service  the  same  crew  was  sent  out  on  another  trip.  The  suit  is  based 
upon  the  utilizing  of  the  crew  for  further  service  When  less  than  the 
10  hours  required  by  the  statute  above  quoted  had  elapsed  since  a 
16-hour  service.  The  case  turns,  first,  upon  whether,  in  computing 
the  16-hour  period,  the  preparatory  service  of  15  minutes  is  included; 
and,  second,  whether  the  55-minute  stop  at  Osier  broke  the  continuity 
of  the  service,  so  that  after  all  it  did  not  incljude  as  much  as  "sixteen 
consecutive  hours."  In  other  words,  the  decisive  question  is  whether 
the  crew  was  "on  duty"  during  both  of  these  periods.  It  is  doubtful 
•if  any  definition  of  the  words  "on  duty"  can  be  clearer  than  the  words 
themselves.  Manifestly,  however,  they  mean  to  be  either  actually 
engaged  in  work  or  to  be  charged  with  present  responsibility  for  such 
should  occasion  for  it  arise.  Tested  by  this  definition,  the  crew  during 
the  preparatory  15  minutes  was  clearly  on  duty.  They  were  at  the 
starting  point  pursuant  to.  a  rule  of  the  defendant  company  requiring 
them  to  be  there.  They  were  engaged  in  work  necessary  to  the  trip. 
The  conductor,  according  to  the  proofs,  was  getting  his  bills  and  or- 
ders, the  brakemen  were  looking  over  the  train  to  detect  defective 
cars  and  equipment  and  in  going  to  the  roundhouse  to  bring  the 
engines  and  to  couple  them  to  the  train.  With  all  of  these  unper- 
formed the  train  could  not  have  moved.  With  some  unperformed  the 
train  would  probably  have  moved  only  to  destruction  for  lack  of  or- 
ders or  of  safe  equipment.  These  duties  were  quite  as  important  as 
those  after  the  train  started,  and,  contrary  to  what  counsel  contend, 
impress  us  as  constituting  quite  as  great  a  strain  upon  the  nervous  and 
physical  energies  as  arose  after  the  train  was  actually  in  motion.  We 
believe  such  to  have  been  as  much  in  the  congressional  mind  in  declar- 
ing what  length  of  duty  shall  call  for  rest  as  those  connected  with  a 
train  actually  moving.  Nor  does  it  detract  from  this  view  that  the 
men  were  paid  nothing  for  this  preliminary  work.  The  defendant 
can  hardly  be  heard  to  contend  this  in  the  face  of  its  rule  requiring 
this  very  service.  Presumably,  however,  in  fixing  a  rate  of  compensa- 
tion beginning  in  terms  only  with  the  starting  time,  the  employes  and 
the  railroad  took  into  consideration  the  rule  just  mentioned^  so  that 
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after  all  tljis  preliminary  work  was  not  really  done  gratuitously,  but 
was  merged  into  a  scale  of  wages  mutually  satisfactory  to  all  con- 
cerned. At  any  rate,  labor  does  not  cease  to  be  such  because  not  paid 
for,  nor  does  duty  cease  to  exist  because  performed  without  compen- 
sation in  connection  with  duty  for  which  there  was  compensation. 

But  it  is  said  by  defendant  that,  however  this  may  be,  there  was 
no  consecutive  service  of  16  hours  because,  of  the  lay-out  of  55  min- 
utes at  Osier.  This  latter,  as  we  have  seen,  was  in  order  that  east- 
bound  train  No.  442  might  pass.  The  record  shows  that  the  hour  of 
arrival  of  this  latter  was  uncertain,  except  that  it  seems  to  have  been 
momentarily  expected.  It  might  come  in  a  few  minutes,  or  it  might 
not  arrive  in  an  hour.  Pending  its  arrival,  the  train  here  involved  was 
rendered  safe  by  being  put  into  a  siding  and  the  switch  locked.  As 
a  matter  presumably  of  economy  the  headlight  was  extinguished.  All 
this  done,  the  crew  retired  to  the  caboose,  the  brakemen  to  utilize  the 
uncertain  interval  in  a  nap,  the  conductor  in  reading.  There  was, 
however,  no  release  of  the  crew  by  the  train  dispatcher,  and  their 
pay  covered  the  time  they  were  held  at  Osier.  It  is  said  that,  upon 
this  state  of  facts,  the  crew  ceased  to  be  on  duty  during  the  wait  upon 
the  siding.  This,  however,  is  clearly  untenable.  True,  as  the  con- 
ductor in  effect  testified,  they  ceased  to  be  responsible 'during  thife 
period  for  the  operation  of  the  train,  for  it  was  not  in  motion.  It  is 
evident,  however,  that  they  became,  instead,  intrusted  with  its  custody. 
It  was  further  their  duty  to  know  immediately  of  the  arrival  of  No. 
442,  whether  this  occurred  in  10  minutes  or  in  55,  and  immediately 
upon  such  arrival  they  were  charged  with  the  responsibility  of  re- 
lighting the  headlight,  leaving  the  siding,  and  proceeding  to  destina- 
tion. As  long  ago  as  Milton  it  was  said :  "They  also  serve  who  only 
stand  and  wait."  It  detracts  nothing  from  this  great  truth  as  applied 
to  the  present  situation  that  the  tired  crew  at  this  hour  of  the  night 
utilized  the  wait  in  sleep  or  in  a  book.  They  were  there  on  pay ;  they 
were  there  in  charge  of  the  train;  they  were  there  subject  to  active 
duty  as  soon  as  No.  442  whistled  for  the  station.  Suppose  that  the 
latter  train,  instead  of  taking  55  minutes  to  arrive,  had  arrived  in  only 
10.  Would  it  be  contended  that  such  an  interval  would  have  broken 
the  continuity  of  duty?  And  yet  the  principle  in  each  case  is  pre- 
cisely the  same.  We  are  of  opinion  that  such  a  view  of  the  statute 
as  is  here  contended  for  by  the  defendant  would  ill  accord  with  the 
purpose  of  the  law  as  declared  in  its  title,  "to  promote  the  safety  of 
employes  and  travelers  upon  railroads  by  limiting  the  hours  of  service 
of  employes  thereon."  A  delay  under  the  circumstances  here  disclosed 
constituted  at  most  simply  "a  trivial  interruption,"  such  as  under 
United  States  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  220  U.  S.  37, 44, 31  Sup. 
Ct  362,  363  (55  L.  Ed.  361),  "will  not  be  considered."  To  hold  other- 
wise will  be  practically  to  nullify  the  statute. 

Viewing  the  matter  in  the  light  of  authority,  we  are  cited  by  de- 
fendant to  no  cases  sustaining  either  of  its  contentions.  On  the  con- 
trary, very  lucid  expressions  from  Judge  Morris  in  United  States  v. 
Illinois  Cent.  R.  Co,  (D.  C.)  180  Fed.  630,  sustained  the  view  that  the 
time  occupied  in  the  preliminary  work  is  to  be  considered  a  part  of 
the  16  hours  allowed  for  service.    Upon  the  question  as  to  whether  a 
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stop  such  as  that  at  Osier  broke  the  consecutiveness  of  the  hours  of 
duty,  there  have  been  convincing  views  that  it  did  not  expressed  by 
Judge  Trieber  in  United  States  v.  Kansas  City  Southern  Ry.  Co.  (D. 
C.)  189  Fed.  471,  by  Judge  Maxey  in  United  States  v.  St.  Louis  South- 
western Ry.  Co.  of  Texas  (D.  C.)  189  Fed.  954,  by  Judge  Foster  in 
United  States  v.  Galveston,  Harrisburgh  &  San  Antonio  Ry.  Co., 
decided  in  the  District  Court  for  the  Western  District  of  Texas  at  San 
Antonio  without  opinion,  and  by  Judge  Rudkin  in  United  States  v. 
Chicago,  Milwaukee  &  Puget  Sound  Ry.  Co.,  197  Fed.  624  (recently 
decided  in  the  District  Court  for  the  Eastern  District  of  Washington;. 
It  is  accordingly  found  that  the  defendant  is  guilty  upon  each  count. 
The  excess  over  the  legal  hours  of  service  by  the  train  crew  having 
been  very  small,  the  record  suggests  a  lack  of  intent  to  violate  the 
statute  as  to  these.  There  will  accordingly  be  a  judgment  for  $50 
against  the  defendant  upon  each  of  the  first  three  counts.  Upon  the 
fourth,  involving  the  telegraph  operator,  there  will  be  a  judgment 
for  $100.    The  defendant  will  oav  the  costs. 


MENKES  v.  MATTHEWS  et  aL 

(District  Court,  M.  D.  Tennessee.    June  22,  1912.) 

No.  3,639. 

1.  Gabnishment  (i  44*) — Pbopebty  Subject  to — Judgments. 

A  Judgment  recovered  in  a  court  of  one  jurisdiction  is  not  subject  to 
garnishment  in  proceedings  in  a  court  of  another  Jurisdiction,  and  a 
Judgment  of  a  federal  court  is  not  subject  to  garnishment  in  an  action 
against  the  Judgment  creditor  in  a  state  court. 

[Ed.  Note.— For  other  cases,  see  Garnishment,  C«nt  Dig.  i  90;  Dec. 
Dig.  I  44.*] 

2.  Execution  (i  158*) — Stat  Against  Issuance— Discbetion  of  Coubt. 

Where  a  Judgment  of  one  court  is  levied  on  under  a  garnishment  writ 
from  another  court,  the  granting  of  a  stay  of  the  issuance  of  an  execu- 
tion in  the  original  action  at  the  Instance  of  the  Judgment  debtor  rests 
in  the  discretion  of  the  court,  which  must  ascertain  whether  the  garnish- 
ment was  prosecuted  for  a  bona  fide  debt  and  without  collusion  with  the 
Judgment  debtor. 

[Ed.  Note. — ^For  other  cases,  see  Execution,  Gent.  Dig.  i|  442-459;  Dec. 
Dig.  I  158.«] 

8.  Execution  (i  158*) — Stat  Against  IsBUANOI^--DIscREnoN  of  Court, 

Where  in  actions  at  law  in  a  state  court  plaintifF  obtained  writs  of 
attachment  by  garnishment  for  levy  on  a  Judgment  of  a  federal  court, 
and  on  the  day  the  papers  in  the  actions  came  into  the  hands  of  the 
sheriff  for  execution  he  found  the  Judgment  debtors  in  the  office  of  plain- 
tlfTs  attorney,  who  had  been  the  attorney  of  the  Judgment  debtors,  and 
be  served  the  garnishment  notice  in  the  actions  on  the  same  day,  date, 
and  hour,  except  one  minute  difference  in  time  of  service  in  the  cases, 
and  the  presence  of  the  Judgment  debtors  at  the  office  of  plaintiff's  at- 
torney was  unexplained,  the  court  would  not  grant  a  stay  against  the 
issuance  of  an  execution  on  the  Judgment  because  not  satisfied  of  ab- 
sence of  collusion  between  the  plaintiff  and  the  Judgment  debtors. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  Si  442-459; 
Dec.  Dig.  f  158.*] 

*For  oth«r  casei  tee  lams  topic  ft  8  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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4.  Malicious  Pbosbcutioit  (|  4*) — Ezeotttion — Stat-^Mistake  nr  Sebvicb 
OF  Civil  Pbooess. 

Where  a  summons  in  a  civil  action  issued  against  a  person  described 
as  a  citizen  of  a  designated  county  was  erroneously  served  on  a  person 
of  the  same  name  residing  in  another  county,  and  plaintiff,  on  discovering 
the  mistake,  took  a  voluntary  nonsuit,  an  action  for  malicious  prosecu- 
tion by  the  person  erroneously  served  was  without  merit,  and  did  not 
justify  the  granting  of  a  stay  of  execution  on  the  judgment  obtained  by 
plaintiff  against  other  defendants,  though  such  judgment  was  attached 
by  garnishment  in  the  action  for  malicious  prosecution. 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  Gent  Dig.  |  4; 
Dec.  Dig.  §  4.*] 

At  Law.  Action  by. Thomas  Menees  against  T.  J.  Matthews  and 
others.  There  was  a  judgment  for  plaintiff^  and  defendants  applied 
for  a  stay  of  execution  pending  garnishment  proceedings  against 
them.     Denied. 

Action  for  damages  by  Thomas  Menees,  a  citizen  and  resident  of  Mis- 
souri, against  29  citizens  and  residents  of  Tennessee,  and  M.  H.  Winders, 
a  citizen  of  Kentucky,  to  recover  damages  for  the  destruction  of  a  wheat 
thresher  belonging  to  plaintiff,  which  it  was  averred  the  defendants,  who 
were  alleged. to  have  been  members  of  the*  Night  Rider  Association,  had 
blown  up  or  caused  to  be  blown  up.  A  plea  to  the  jurisdiction  having  been 
filed  on  the  ground  of  the  citizenship  of  the  defendant  Winders,  the  plain- 
tiff took  a  voluntary  nonsuit  as  to  said  Winders  and  dismissed  the  suit 
as  to  him.  And  the  case  being  reached  for  trial  and  it  appearing  that  while 
the  defendant  James  W.  Johnson  was  described  in  the  summons  as  a  resi- 
dent of  Montgomery  County,  Tenn.,  the  process  had  been  erroneously  served 
upon  one  James  W.  Johnson,  a  citizen  of  Robertson  County,  Tenn.,  the 
plaintiff  in  open  court  by  his  counsel  stated  that  said  Johnson  upon  whom 
process  had  been  served,  was  not  the  Johnson  intended  to  be  sued,  and 
thereupon  likewise  took  a  voluntary  nonsuit  as  to  the  defendant  Johnson, 
who  had  not  been  brought  before  the  court  by  service  of  summons.  The 
trial  resulted  in  a  verdict  in  favor  of  the  plaintiff  against  all  the  remain- 
ing defendants  except  D.  B.  Porter.  A  motion  for  a  new  trial  having  been 
overruled,  judgment  was  entered  in  plaintiff's  favor  on  May  16,  1912,  against 
the  27  defendants  againsl  whom  the  verdict  had  been  returned,  for  $7,500 
and  Interest  from  the  date  of  the  verdict,  and  the  costs  of  the  cause;  for 
all  of  which  execution  was  awarded. 

On  May  29,  1912,  21  of  the  defendants  against  whom  the  judgment  had 
been  rendered  filed  a  petition  averring  that  they  had  submitted  to  said  judg- 
ment and  elected  not  to  prosecute  any  appeal  or  writ  of  error  thereupon; 
that  on  May  25,  1912,  M.  H.  Winders,  D.  B.  Porter,  and  J.  W.  Johnson, 
of  Robertson  County,  Tenn.,  had  severally  brought  suits  in  the  Circuit  Court 
of  Robertson  County,  Tenn.,  against  the  plaintiff  Menees  to  recover  dam- 
ages in  the  sum  of  $2,999.95  each  for  unliquidated  damages,  and  had  in  said 
suits  obtained  writs  of  attachment  against  the  estate  of  said  Menees,  which 
had  l^een  Issued  and  executed  by  the  service  of  garnishment  notices  upon 
all  the  defendants,  except  one,  who  had  not  yet  been  served.  And  said 
defendants,  on  the  same  day,  as  such  garnishees,  as  set  forth  in  said  peti- 
tion, filed  a  written  motion  that  the  Issuance  of  execution  on  the  judgment 
against  them  be  stayed,  except  as  to  the  costs,  which  they  offered  to  pay, 
or  if  Issued  when  the  motion  was  heard,  that  the  execution  be  recalled, 
except  as  to  costs,  and  stayed  until  the  determination  of  said  attachment 
suits,  on  proper  bonds  being  made  by  the  defendants  securing  the  payment 
of  the  judgment  when  it  should  be  determined  who  was  entitled  to  receive 
the  proceeds  thereof.  A  rule  against  the  plaintiff  Menees  to  show  cause 
was  granted  on  this  motion  on  May  30,  1912,  and  the  issuance  of  the  ex- 
ecution ordered  stayed  pending  action  of  the  court  upon  such  rule.  The 
plaintiff  thereupon  filed  an  answer  to  the  petition  and  motion,  supported 
by  affidavits. 

•For  other  caaei  lee  eame  topic  ft  S  nxtmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexet 
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Pifts  &  McConnico,  of  Nashville,  Tenn.,  for  petitioners. 
H.  N.  Leech  and  Wm.  M.  Daniel,  Jr.,  both  of  Clarksville,  Tenn., 
and  W.  D.  Sugg,  of  Springfield,  Term.,  opposed. 

SANFORD,  District  Judge.  It  appears  that  execution  was  issued 
under  the  judgment  in  this  cause  on  May  27,  1912,  three  days  before 
the  temporary  stay  order  of  May  30,  1912.  I  am  of  opinion  that 
the  execution  should  neither  be  recalled  nor  further  proceedings  there- 
under stayed,  for  the  following  reasons: 

[1]  1.  It  is  the  general  rule,  supported  by  the  great  weight  of  au- 
thority and  specifically  approved  by  the  Supreme  Court  of  the  United 
States,  that  a  judgment  recovered  in  the  court  of  one  jurisdiction  is 
not  subject  to  garnishment  in  proceedings  in  a  court  of  another  juris- 
diction. Wabash  R.  Co.  v.  Tourville,  179  U.  S.  322,  327,  21  Sup.  Ct. 
113,  45  L.  Ed.  210;  Drake  on  Attachment,  §  625,  p.  446;  14  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  776,  and  cases  cited  in  note  2;  20  Cyc. 
1010,  and  cases  cited  in  note  52.  And  consistently  with  this  rule  it 
has  been  held  by  what  appears  to  be  the  unbroken  weight  of  authority 
that  a  judgment  in  a  Federal  Court  is  not  subject  to  garnishment  in 
an  attachment  suit  brought  against  the  judgment  creditor  in  a  State 
court.  Mack  v.  Winslow  (C.  C.  A.  6)  59  Fed.  316,  319,  8  C.  C.  A. 
134;  Franklin  v.  Ward,  3  Mason,  136,  9  Fed.  Cas.  711;  Thomas  v. 
Wooldridge,  2  Woods,  667,  23  Fed.  Cas.  986 ;  Henry  v.  Mining  Co. 
(C.  C.)  15.Fed.  649;  Bur  rill  v.  Letson,  2  Speers  (S.  C.)  378;  Drake 
on  Attachment,  sup.  And  see  Wallace  v.  McConnell,  13  Pet.  136, 
151,  10  L.  Ed  95;  Greenwood  v.  Rector,  Hempst.  708,  10  Fed.  Cas. 
1183. 

In  Mack  v.  Winslow,  sup.,  the  Circuit  Court  of  Appeals  for  this 
circuit  held  that  where,  nine  days  before  a  judgment  had  been  ren- 
dered in  a  Circuit  Court  of  the  United  States  in  Kentucky,  an  attach- 
ment suit  had  been  brought  against  the  judgment  creditor  in  the 
State  court  of  Ohio  and  garnishment  notice  served  upon  the  judgment 
debtor,  the  jurisdiction  of  the  Federal  Court  in  Kentucky  having  at- 
tached prior  to  the  institution  of  the  suit  in  Ohio,  "thereby  the  de- 
fendant was  first  bound  to  fully  answer  the  orders  and  judgments 
of  that  (the  Federal)  court,  and,  having  done  so,  is  protected  thereby." 

In  Franklin  v.  Ward,  sup.,  Story,  Circuit  Justice,  held  that  a  judg- 
ment debtor  in  the  United  States  Court  in  Rhode  Island  was  not  li- 
able to  be  attached  as  a  garnishee  in  a  suit  in  a  state  court  under  the 
foreign  attachment  act  of  Rhode  Island,  upon  principles  "founded  in 
law  and  general  justice." 

In  Thomas  v.  Wooldridge,  sup.,  in  which  Bradley,  Circuit  Justice, 
held  that  a  judgment  rendered  in  the  circuit  court  of  the  United 
States  could  not  be  attached  byprocess  issued  out  of  the  state  court 
against  the  plaintiff  in  the  judgment,  he  said : 

"And  there  are  peculiar  reasons  why  the  judgments  of  state  and  federal 
courts  should  not  be  subject  to  attachments  Issued  by  each  other,  in  the 
desire  which  each  should  have  to  avoid  conflicts  of  jurisdiction.  A  court 
has  not  done  with  a  case  when  judgment  has  been  rendered.  Many  things 
have  often  to  be  done  besides  issuing  executions,  many  adjustments  of 
rights  have  to  be  made,  which  require  that  the  court  should  keep  the  su- 
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pervlslon  and  <!oiitro1  of  its  own  Judgment  In  its  own  hands.  Any  intei^ 
ference  by  other  courts  with  this  control,  or  with  the  prerogatives  of  ex- 
ecuting its  judgments  and  decrees  in  its  own  way,  is  calculated  to  excite 
Jealousies  between  the  courts  concerned.  We  think  the  rule  is  a  good  one, 
and  that  it  ought  to  be  sustained.  It  is  not  without  sanction  in  the  deci- 
sions of  the  United  States  courts.  Besides  that  of  Justice  Story,  in  Frank- 
lin y.  Ward,  Fed.  Oase  No.  5,055,  which  is  referred  to  in  the  brief  of  coun- 
sel the  case  of  Wallace  ▼.  SIcOonnell,  13  Pet  136,  10  L.  Ed.  05,  is  very 
much  to  the  point  There  a  debt  was  attached  in  a  State  court  after  suit 
had  been  brought  upon  it  in  the  United  States  court  and  the  attachment 
was  set  up  by  way  of  a  plea,  puis  darrein  continuance.  This  plea  was  de- 
murred to  and  overruled,  and  the  Supreme  Court  on  error,  affirmed  the 
Judgment  The  court  held  that  to  sustain  such  an  attachment  would  pro- 
duce a  collision  in  the  jurisdiction  of  the  courts  that  would  extremely 
embarrass  the  administration  of  justice;  but  that  if  the  attachment  had* 
issued  before  commencement  of  suit  in  the  federal  court,  it  might  have  been 
pleaded  in  abatement  if  still  pending,  or  in  bar,  if  Judgment  had  been  ren?- 
dered  thereon.  This  case  virtually  decides  the  one  before  us,  and  precludes 
further  discussion." 

In  Henry  v.  Mining  Co.,  sup.,  McCrary,  Circuit  Judge,  said: 

"The  only  question  which  I  deem  it  necessary  to  consider  is  whether  a 
debtor  by  judgment  in  a  federal  court  can  be  subjected  to  garnishment  at 
the  suit  of  a  creditor  who  proceeds  against  him  in  a  state  court  What- 
ever the  rule  may  be  with  respect  to  the  garnishment  of  a  judgment  debtor 
in  the  same  court  in  which  the  judgment  was  rendered,  I  am  of  opinion 
that  it  would  lead  to  great  inconvenience  and  to  serious  conflict  of  Juris- 
diction to  hold  that  a  Judgment  in  one  court  may  be  attached  by  garnish- 
ment in  another,  especially  where  the  two  courts  are  of  difTerent  Jurisdic- 
tion, as  in  the  case  before  us,  and  the  decided  weight  of  authority  sus- 
tains this  view.  Drake,  Attachm.  s.  625;  Toung  v.  Young,  2  Hill  (S.  CJ 
426;  Bnrrlll  v.  Letson,  2  Speers  (S.  O.)  378;  Wallace  v.  McConneU,  13  Pet 
136, 10  L.  Ed.  95;  Wood  v.  Lake,  13  Wis.  94;  Thomas  v.  Wooldridge,  2  Woods, 
067,  Fed.  Cas.  No.  13,018  (opinion  by  Mr.  Justice  Bradley);  Franklin  v. 
Ward,  3  Mason,  136,  Fed.  Cas.  No.  5,055;  Freeman,  Ez*rs,  s.  166.  Upon 
these  authorities,  as  well  as  upon  what  I  conceive  to-be  much  better  rea- 
son, I  am  constrained  to  hold  that  Judgment  in  this  court  cannot  be  at- 
tached in  fi  proceeding  in  a  state  court,  and  this  ruling  is  conclusive  of 
the  motion  to  stay  execution,  Which  without  considering  the  other  questions 
raised,  must  be  overruled." 

I  therefore  hold,  both  upon  authority  and  as  a  matter  of  sound 
reason  and  public  policy,  that  the  judgment  in  favor  of  the  plaintiff 
in  this  court  cannot  be  attached  by  the  garnishment  proceedings 
against  the  judgment  creditor  in  the  state  court. 

[2]  2.  Furthermore,  even  where  an  attachment  by  garnishment 
from  another  court  can  be  levied,  the  granting  of  a  stay  against  the 
issuance  of  an  execution  in  the  original  suit,  at  the  instance  of  the 
garnishee,  is  not  a  matter  of  absolute  right  but  one  resting  in  the 
discretion  of  the  court,  which  should,  among  other  things,  ascertain 
if  the  attachment  is  prosecuted  for  a  bona  fide  debt  "and  without 
collusion  with  the  debtor."  Early  v.  Rogers,  16  How,  599,  608,  14 
L.  Ed.  1074. 

[3]  In  the  present  case,  in  view  of  the  affidavit  of  B.  W.  Robin- 
son as  to  the  statement  made  by  the  defendant  Cobb,  and  the  unex- 
plained fact,  shown  by  the  affidavit  of  the  deputy  sheriff,  that  on  the 
date  the  papers  in  the  three  suits  in  the  State  court  came  into  his 
hands  for  execution  he  found  J.  E.  Winters  and  twelve  of  the  other 
moving  defendants  in  the  office  of  the  attorneys  for  said  plaintiffs 
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who  had  been  previously  attorneys  for  said  defendants  on  the  trial  of 
this  case  in  this  court,  and  served  the  garnishment  notice  on  said  parties 
in  the  three  suits  on  the  same  day,  date  and  hour,  except  one  minute 
difference  in  time  of  service  in  the  three  cases,  I  am  not  satisfied  that 
these  attachment  suits  are  being  prosecuted  without  collusion  with  the 
moving  defendants.  The  presence  of  these  parties  at  this  place  is 
not,  I  think,  easily  explainable  upon  the  theory  of  mere  coincidence, 
but  strongly  indicates  pre-arrangoment  and  concert  of  action  in  ref- 
erence to  the  service  of  the  garnishment  notices.  And  for  this  rea- 
son alone  I  am  of  opinion  that  in  the  exercise  of  a  sound  discretion 
the  stay  of  execution  should  be  denied,  even  if  the  garnishments  were 
otherwise  valid. 

[4]  3.  Furthermore  as  it  appears  from  the  answer  of  the  plaintiff 
to  the  defendants'  petition  that  one  of  plaintiffs  in  the  State  court, 
namely,  James  W.  Johnson,  is  a  citizen  of  Robertson  County,  Tenn., 
who  was  not  in  fact  sued  as  a  defendant  in  the  present  case,  the 
summons  having  been  issued  against  one  James  W.  Johnson  described 
as  a  citizen  of  Montgomery  County,  Tenn.,  the  suit  brought  by  such 
citizen  of  Robertson  County  against  the  plaintiff  on  account  of  alleged 
malicious  prosecution,  because  of  the  fact  that  he  was  served  with 
process  instead  of  a  person  of  the  same  name  residing  in  Montgomery 
County,  appears  to  be  entirely  without  merit  and  not  of  such  char- 
acter as  to  justify  in  any  event  a  stay  of  execution  in  this  case  so 
far  as  the  attachment  in  said  suit  is  concerned. 

4.  An  order  will  accordingly  be  entered  overruling  the  motion  for 
stay  of  execution  at  the  cost  of  the  moving  defendants  and  discharg- 
ing the  temporary  stay  order. 


GARCIA  et  aL  v.  GARCIA. 
(District  Court,  E.  D.  Wisconsin.    July  9,  1912.) 

L  ^nLADE-MABKB  AND   TbADS-NaMES  ({  59*) — IlTTBlNGEliENT   OF  TBADE-NAUE. 

Two  brotiiers  manufacturing  well-known  brands  of  cigars  under  the 
trade-name  "F.  Garcia  &  Bros."  are  entitled  to  enjoin  defendant,  Frank 
Garcia,  a  sole  trader,  ftom  using  the  names  "F.  Garcia  &  Bros./'  "Garcia 
Bros.,"  and  any  like  combination  of  the  name  "Garcia"  with  "Bros.," 
either  as  a  trade  or  business  name,  or  as  designating  cigars  not  of  com- 
plainants* manufacture,  where  it  appears  that  complainants'  name  has 
been  used  on  defendant's  boxes  in  such  manner  as  to  tend  to  deceive  the 
public,  though  defendant's  brothers,  as  his  predecessors,  used  the  name 
"Garcia  Bros.";   complainants  having  a  superior  right  as  against  them. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  iS  68-72;   Dec  Dig.  |  59.*] 

2.  Tbade-Mabks  and  T&ade-Names  (i  66*) — Infringement  of  Tbade-Nahb 
— Right  to  Enjoin. 

Complainants'  right  to  enjoin  infringement  of  their  trade-names  is  un- 
affected by  the  amount  of  business  done  by  defendant 

psd.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Dec. 
Dig.  I  66.*] 

•For  other  caaes  lee  samo  topic  A  S  xnTUBiB  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
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In  Equity.  Bill  fcy  Francisco  Garcia  and  another,  partners  as  F. 
Garcia  &  Bros.,  against  Frank  Garcia,  trading  as  F.  Garcia  &  Bros. 
Decree  for  complainants. 

In  June,  1886,  Jose,  Francisco,  and  Antonio  Garcia,  brothers,  associated  as 
partners  under  the  firm  name  and  style  of  '*F.  Gai'cia  &  Bros."  in  the  manu- 
facture of  cigars,  and  so  continued  until  about  the  year  1900  or  1901,  when 
Antonio  retired  from  the  firm;  but,  with  the  exception  of  such  change,  the 
business  so  established  had  been  continuously  conducted  upder  the  name  and 
style  of  "F.  Garcia  &  Bros.**  The  retlnement  of  the  one  brother  caused  no 
change  In  the  assets,  business,  good  will,  or  property  of  the  business,  and  the 
complainants,  Jose  and  Francisco  Garcia,  are  the  possessors  and  owners  of 
all  of  the  same. 

From  the  beginning  at  the  date  mentioned,  the  complainants  have  built  up 
a  very  large  business  and  good  will.  Increasing  from  year  to  year,  throughout 
every  state  of  the  United  States  excepting  three.  The  firm.  Its  business  and 
products,  have  been  extensively  advertised  and  the  goods  marketed  at  a 
cost  in  excess  of  $100,000.  As  a  result  thereof  they  have  become  well  known 
throughout  the  country,  and  particularly  in  certain  sections,  the  northwest, 
and  in  the  state  of  Wisconsin,  in  which  latter  state  the  goods  have  been  Sold 
since  1890,  principally  in  the  cities  of  Milwaukee,  Madison,  and  Racine.  The 
business  office  of  the  firm  during  all  these  years  has  been  located  at  No.  22 
Warren  street  in  the  city  of  New  York.  Its  cigar  manufactories  are  located 
in  Tampa,  Fla.,  and  in  Havana,  Cuba.  Its  cigars  Iiave  been  marketed  and 
sold  under  various  names  or  brands;  there  being  manufactured  at  Tampa 
nine,  and  at  Havana  two,  different  brands.  Such  cigars  are  packed  in  boxes 
of  25,  50,  or  100,  as  the  case  may  be;  the  boxes  having  different  marks,  la- 
bels, and  edgings  for  the  different  brands.  At  Tampa,  Fla.,  the  complainants 
have  manufactured  one  of  their  principal  brands,  which  is  known  and  called 
"F.  Garcia  &  Bros."  On  the  boxes  of  all  the  brands  excepting  one,  the  name 
"F.  Garcia  &  Bros."  has  always  appeared  prominently  and  usually  in  several 
different  places  upon  the  boxes.  In  addition  to  using  the  different  names,  ail 
of  the  brands  of  complainants'  cigars  have  been  identified  by  placing  the  firm 
name  "F.  Garcia  &  Bros."  on  what  is  called  the  rear  panel  or  "back  strip" 
of  each  cigar  box.  This  marking  is  printed  on  white  or  light  colored  paper 
pasted  on  the  Inside  of  the  rear  panel,  or  "back  strip."  It  Is  In  red  ink ;  the 
type  being  large  so  as  to  readily  attract  the  eye.  This  marking  l^s  been  con- 
sidered and  is  used  by  the  complainants  as  one  of  the  principal  features  of 
identification  of  their  goods,  and  to  distinguish  them  from  the  goods  of  other 
manufacturers. 

The  complainants*  firm  was  the  first  In  the  cigar  business  to  use  the  name 
"Garcia"  coupled  with  the  word  "Bros."  Customer^  desiring  cigars  of  com- 
plainants* make  call  for  them  under  the  name  "Garcia  &  Bros,  cigars,"  "F. 
Garcia  &  Bros,  cigars,"  "Garcia  Brothers*  cigars,  and  sometimes  "Garcia.** 
These  names,  when  used  in  connection  with  cigars,  have  become  synonymous 
with  the  products  of  complainants*  manufacture  and  none  others,  and  they 
are  known  and  understood  in  the  trade  by  dealers  and  customers  to  refer  to 
cigars  manufactured  by  the  complainants.  Dealers  furnish  such  cigars  and 
none  others  in  response  to  demands  under  such  name,  and  customers  use 
such  names  to  indicate  that  cigars  desired  to  be  purchased  are  those  of  the 
complainants*  manufacture. 

In  or  about  the  year  1905,  the  defendant,  Frank  Garcia,  began  business  in 
the  city  of  Milwaukee  with  no  other  person  associated  with  him.  Previous 
to  this  time  he  had  been  a  cigar  maker  in  Chicago,  New  York,  Tampa,  Jadv- 
sonvllle,  London,  Canada,  and  Milwaukee.  He  had  known  of  the  firm  of  F. 
Garcia  &  Bros.,  the  complainants,  ever  since  he  came  to  this  country  in  1893, 
and  in  fact  had  been  employed  as  a  cigar  maker  by  them  in  their  factory  at 
Tampa.  At  some  date  not  precisely  fixed,  but  probably  in  about  1897.  the 
defendant's  three  brothers,  Arthur,  Manuel,  and  Raymond  Garcia,  began  the 
manufacture  of  cigars  in  Milwaukee  under  the  name  of  "A.  Garcia  Brothers." 
Such  business  was  continued  until  about  the  year  1905,  when  the  defendant 
bought  out  the  brothers,  and  thereafter,  down  to  the  commencement  of  the 
suit,  conducted  the  business  alone;    but,  Immediately  upon  buying  out  the 
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brothers^  the  defendant  changed  the  trade  name  and  style  of  the  bnsiness  to 
"F.  Garcia  &  Bros."  Although  no  one  has  ever  been  associated  with  the  de- 
fendant, he  has  used  the  name  "Garcia  Bros."  "F.  Garcia  &  Bros.,"  as  he 
states,  "to  make  an  impression  for  the  business." 

It  appears  that  the  defendant  has  put  upon  the  market  a  brand  of  cigars 
under  the  name  of  "Garcia  Bros." ;  that  he  has  used  as  a  trade  and  business 
name,  affixing  the  same  to  boxes  containing  his  cigars,  such  names  as  "Gar- 
da  Bros.,"  "F.  Garcia  &  Bros.,"  and  "F.  Garcia  Bros.  Co.,"  which  various 
uses  of  names  are  not  explained,  except  as  last  above  stated.  It  appears  that 
the  defendant's  factory  license  stands  in  and  was  taken  out  under  his  in- 
dividual name,  Frank  Garcia.  It  also  appears  that  he  has  placed  upon  the 
rear  panel  or  "back  strip"  on  the  inside  of  cigar  boxes  the  name  "F.  Garcia 
&  Bros."  in  a  type  of  substantially  the  same  size,  color,  and  appearance  as 
that  used  by  the  complainants  in  boxes  containing  cigars  of  their  manufac- 
ture. 

The  defendant's  business  aggregates  150,000  cigars  annually,  which  are  sold 
principally  in  Milwaukee  and  in  some  other  cities  in  this  district 

The  complainants  have  filed  their  bHl,  praying  for  an  Injunction  restraining 
the  defendant  from  using  the  name  "F.  Garcia  &  Bros./'  "Garcia  Bros.,"  and 
any  like  combination  of  the  name  "Garcia"  with  "Bros.,"  either  as  a  trade  or 
business  name  or  as  designating  cigars  not  of  complainants'  manufacture. 

The  f^cts  above  recited  appear  from  the  pleadings,  testimony,  and  exhibits 
on  final  hearing. 

Steuart  &  Steuart,  of  New  York  City,  and  Bloodgood,  Kemper 
&  Bloodgood,  of  Milwaukee,  Wis.,  for  complainants. 
,H.  L.  Eaton,  of  Milwaukee,  Wis.,  for  defendant. 

GEIGER,  District  Judge  (after  stating  the  facts  as  above).  [1] 
The  complainants  do  not  seek  to  restrain  the  defendant  from  using 
his  own  name  in  the  conduct  of  his  business.  But  the  clainx  is  made 
that  the  name  of  "F.  Garcia  &  Bros.,"  as  well  as  "Garcia  Bros."  or 
"F.  Garcia  Brothers,"  being  not  only  complainants'  trade  and  business 
name,  and  truly  descriptive  of  their  copartnership  relation,  but  having 
also  a  secondary  signification  in  being  descriptive  of  the  kind  and 
quality  of  goods  manufactured  by  them,  the  defendant  cannot  adopt 
such  name  or  names  as  a  garb  of  his  own  business  or  product,  and 
then  compete  with  complainants. 

The  legal  principles  governing  the  situation  presented!  have  been 
applied  so  frequently  in  leading  cases  within  this  circuit  that  extended 
discussion  is  unnecessary.  Such  are  the  cases  of  Pillsbury  v.  Flour 
Mills  Co.,  64  Fed.  841,  12  C.  C.  A.  432;  Meyer  v.  Medicine  Co.,  58 
Fed.  884,  7  C.  C.  A.  558;  Stuart  v.  F.  G.  Stewart  Co.,  91  Fed.  243, 
33  C.  C.  A.  480 ;  Kathreiner's  Malzkaff ee  Fabriken  mit  Beschraenkter 
Haftung  V.  Pastor  Kneipp  Med.  Co.,  82  Fed.  321,  27  C.  C.  A.  351; 
Peck  Bros.  &  Co.  v.  Peck  Bros.  Co.,  113  Fed.  291,  51  C.  C.  A.  251, 
62  L.  R.  A.  81 ;  Chickering  v.  Chickering  &  Sons,  120  Fed.  69,  50  C. 
C.  A.  475 ;  Charles  E.  Hires  Co.  v.  Consumers'  Co.,  100  Fed.  809,  41 
C.  C.  A.  71. 

In  Meyer  v.  Medicine  Co.,  the  doctrine  is  thus  stated : 

"While  the  right  can  be  denied  to  no  one  to  employ  his  name  in  con- 
nection with  his  business,  or  in  connection  with  articles  of  his  own  pro- 
duction, so  as  to  show  the  business  or  product  to  be  his,  yet  he  should 
not  be  allowed  to  designate  his  article  by  his  own  name  in  such  a  way  as 
to  cause  ft  to  be  mistaken  for  the  manufacture  or  goods  of  another  already 
on  the  market  under  the  same  or  a  similar  name.    Whether  it  be  his  name 


Digitized  by 


Google 


640  197  FEDERAL  REPORTER 

or  some  Other  possession,  every  one,  by  the  familiar  maxim,  mnst  so  nse 
his  own  as  not  to  injure  the  possession  or  rights  of  another.*' 

And  in  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  16  Sup, 
Ct.  1002,  41  L.  Ed.  118,  which  is  cited  m  Stuart  v.  Stewart,  supra,  it 
is  more  fully  stated  as  follows : 

"This  fact  is  fully  recognized  by  the  well-settled  doctrine  which  holds 
that  'every  one  has  the  absolute  right  to  use  his  own  name  honestly  In  his 
own  business,  even  though  he  may  thereby  incidentally  interfere  with  and 
injure  the  business  of  another  having  the  same  name.  In  such  case  the 
inconvenience  or  loss  to  which  those  having  a  common  right  are  subjected 
is  damnum  absque  injuria.  But  although  he  may  thus  use  his  name,  he 
cannot  resort  to  any  artifice  or  do  any  act  calculated  to  mislead  the  pub- 
lic as  to  the  identity  of  the  business  firm  or  establishment,  or  of  the  ar- 
ticle produced  by  them,  and  thus  produce  injury  to  the  other  beyond  that 
which  results  from  the  similarity  of  names.'  (Citing  cases.)  Where  the 
name  is  one  which  has  previously  thereto  come  to  indicate  the  source  of 
manufacture  of  particular  devices,  the  use  of  such  name  by  another,  un- 
accompanied with  any  precaution  or  indication,  in  itself  amounts  to  an  arti- 
fice calculated  to  produce  the  deception  alluded  to  in  the  foregoing  adjudi- 
cations. Indeed,  the  enforcement  of  the  right  of  the  public  to  use  a  generic- 
name,  dedicated  as  the  results  of  a  monopoly,  has  always,  where  the  facts 
required  it,  gone  hand  in  hand  with  the  necessary  regulation  to  make  it 
accord  with  the  private  property  of  others,  and  the  requirements  of  public 
policy.  The  courts  have  always,  in  every  such  case,  without  exception, 
treated  the  one  as  the  correlative  or  resultant  of  the  other." 

The  defendant  being  a  sole  trader,  there  can  be  no  pretense  that  any 
of  the  names  which  contain  the  combination  of  "Garcia,"  or  "F. 
Garcia,"  with  the  word  "Bros."  or  "Brothers,"  is  truly  descriptive  of 
his  business,  or  that.it  is  his  true  name.  The  evidence  shows  beyond 
controversy  the  facts  claimed  by  the  complainants,  that  the  names 
"F.  Garcia  &  Bros.,"  "Garcia  Brothers,"  "F.  Garcia  Brothers,"  and 
the  like,  had  become  known  throughout  the  United  States  as  the  com- 
plainants' trade  and  businesss  name,  and  as  applied  certainly  to  them 
and  cigars  of  their  manufacture ;  that,  of  these  names,  "F.  Garcia  & 
Bros."  had  been  used  and  applied  by  the  complainants  as  a  brand 
name;  and  that  it  was  so  known  in  the  trade  as  designating  such 
particular  brand  of  cigars  of  the  complainants'  manufacture.  It  is 
also  very  clear  that  the  predecessors  of  the  defendant  and  the  de- 
fendant adbpted  and  used  one  or  more  of  these  names  after  the  com- 
plainants had  adopted  the  one  name  as  their  firm  and  business  name, 
and  after  all  of  such  names  had  become  known  as  designating,  either 
generally  the  cigars  of  complainants'  manufacture,  or  particularly  a 
brand  of  cigars  of  their  manufacture  which  was  made  and  marketed 
under  such  particular  name. 

Under  the  principles  of  the  cases  above  cited,  there  can  be  no  doubt 
as  to  the  necessary  conclusion  to  be  reached.  The  adoption  by  the 
defendant  of  the  identical  names  which  the  complainants  had  adopted 
as  their  true  trade-name,  and  which  had  come  to  designate  their  prod- 
uct, would  alone  entitle  the  complainants  to  relief.  Such  name  or 
names  had  become  the  means  of  describing  thef  goods  manufactured 
by  the  complainants,  both  by  those  who  dealt  in  them  and  those  who 
consumed  tiiem;  and,  to  use  the  language  of  Chickering  v.  Chick- 
ering  &  Sons,  supra,  "that  name  was  to  the  public  an  assurance  of 
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excellence  *  •  *  in  manufacture."  The  testimony  here  shows 
something  more :  From  the  fact  that  the  defendant  knew  of  complain- 
ants' name  and  its  secondary  use,  his  adoption  of  that  name,  or  of  the 
name  "Garcia"  coupled  with  "Bros."  in  respect  to  his  own  trade  situa- 
tion, in  effect  asserted  a  falsehood.  His  affixing  complainants'  name 
in  almost  the  identical  style  and  color  of  type  on  the  "back  strip"  or 
panel  of-  the  cigar  boxes,  and  his  evasiveness  or  failure  to  explain  his 
course  in  so  using  or  adopting  such  names,  all  point  clearly  to  a  de- 
liberate purpose  or  design  to  appropriate  to  himself  what  is  undoubt- 
edly a  valuable  possession  and  trade  right  of  the  complainants.  It  is 
impossible  to  reconcile  the  course  pursued  by  the  defendant  with 
innocence  of  purpose,  even  if,  under  the  law,  it  were  possible  for  him 
to  defend  on  that  ground. 

[2]  The  contention  of  the  defendant  that  the  name  "Garcia  Broth- 
ers" was  used  by  his  predecessors  cannot  avail  in  defending  this 
suit.  There  is  no  showing  of  a  superior  right  in  his  predecessors  as 
against  the  complainants;  in  fact,  the  evidence  quite  clearly  shows 
that  the  defendant's  predecessors  were  in  no  better  position  than  is 
the  defendant.  If  they  used  such  name  at  all,  they  began  its  use  long 
after  the  complainants  had  manufactured  cigars  which  had  become 
known  under  the  name  of  "Garcia  Bros."  as  complainants'  cigars.  So, 
too,  the  defendant's  claim  that  his  annual  product  is  so  small  as  not 
to  make  him  a  competitor  of  the  complainants  cannot  be  urged  as  sup- 
porting a  right  to  use  complainants'  valuable  trade-names  as  a  means, 
possibly,  to  extend  his  business.  If  complainants  have  the  right  to 
stop  the  use  of  such  names,  they  can  exercise  it  regardless  of  the 
extent  of  defendant's  business. 

The  complainants  are  entitled  to  a  decree  in  accordance  with  the 
prayer  of  their  bill. 


SMELLIB  ▼.  SOUTHERN  PAO.  00. 
(District  Court,  N.  D.  California,  Second  Division.    Jtme  21,  1912.) 

No.  15,450. 

L  CouBTs   (I  276*) — Federal   Coubts— Jueisdiction — OBjEcnoNS — ^Waiver. 

Wblle  the  objection  of  want  of  jurisdiction  of  a  controversy  by  a  fed- 
eral court  cannot  be  waived,  the  right  to  have  the  action  brought  In  a 
particular  district  may  and  will  be  waived  unless  timely  objection  is 
made;  but,  unless  the  acts  of  the  parties  are  such  as  to  evidence  a 
waiver  of  the  objection  by  both,  no  jurisdiction  obtains,  if  the  action  is 
brought  In  the  wrong  district. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  815;  Dec.  Dig. 
I  276.* 

Waiver  of  right  as  to  district  in  which  suit  may  be  brought,  see  notes 
to  Memphis  Sav.  Bank  v.  Houchens,  52  C.  C.  A.  192;  McBhee  &  McGinty 
Co.  V.  Union  Pac  R.  Co..  87  C.  C.  A.  634.] 
2b  Removal  of  Causes  (§  12*) — Federal  Coubts — Alien. 

Since  the  provision  of  the  Judiciary  Act  (Act  March  8,  1887,  c.  373,  24 
Stat.  552  [U.  S.  Comp.  St  1901,  p.  508]),  requiring  suits  in  federal  courts 
to  be  brought  in  the  district  of  which  the  defendant  is  an  inhabitant,  has 
no  application  to  suits  by  an  alien  against  a  citizen,  and  such  alien  has 

*ror  other  cases  see  same  topic  A  {  numbbb  In  Dec.  St  Am.  Digs.  1907  to  date^  ^  Bep'r  Indexes 
197  F.- 
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DO  intei^st  in  having  the  venue  laid  in  the  district  of  the  defendant's 
residence  and  his  waiver  is  not  necessary  to  give  proper  venue  in  a  dis- 
trict other  than  that  of  the  defendant's  residence,  an  alien,  having 
brought  suit  in  a  state  court  against  a  citizen  who  is  a  nonresident  of 
the  state  and  federal  district,  cannot  object  to  defendant's  removal  of 
the  cause  to  the  federal  court  of  that  district  on  the  ground  that  the  con- 
troversy is  between  an  alien  and  a  citizen. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  ||  32, 
83;  Dec.  Dig.  §  12.*] 

At  Law.  Action  by  William  Smellie  against  the  Southern  Pacific 
Company.  On  plaintiflf's  motion  to  remand  the  case  to  the  state  court. 
Denied. 

iSchlesinger  &  Shaw,  of  San  Francisco,  Cal.,  for  plaintiff. 
T.  C.  Coogan  and  Foshay  Walker,  of  San  Francisco,  Cal.,  for  de- 
fendant. 

VAN  FLEET,  District  Judge.  This  is  a  motion  by  the  plaintiff 
to  remand  the  cause,  and  the  question  presented  is  whether  in  an 
action  commenced  by  an  alien  plaintiff  in  a  state  court  against  a  cit- 
izen of  the  United  States  as  defendant,  who  is  a  nonresident  of  the 
state  and  federal  district  in  which  the  action  is  brought,  the  latter  may 
by  removal  proceedings  successfully  invoke  the  jurisdiction  of  this 
court,  solely  on  the  ground  that  the  controversy  is  one  between  an 
alien  and  a  citizen  of  the  United  States,  against  the  objection  of  the 
plaintiff  duly  interposed. 

The  same  question  has  been  frequently  before  the  federal  courts. 
As  a  result  largely  of  divergent  views  as  to  the  effect  of  the  principles 
announced  by  the  Supreme  Court  in  the  cases  of  Ex  parte  Wisner, 
203  U.  S.  449,  27.Sup.  Ct.  150,  51  L.  Ed.  264,  and  In  re  Moore,  209 
U.  S.  490,  28  Sup.  Ct.  585,  52  L.  Ed.  904,  14  Ann.  Cas.  1164,  the  rul- 
ings of  the  late  Circuit  Courts  having  occasion  to  pass  upon  the  ques- 
tion subsequent  to  those  decisions  were  conflicting,  several  of  them 
sustaining  the  jurisdiction  (Barlow  v.  C.  &  N.  W.  Ry.  Co.,  164  Fed. 
765;  s.  c,  172  Fed.  513;  Decker  v.  Southern  Ry.  Co.,  189  Fed.  224; 
Bagenas  v.  Southern  Pacific  Co.,  180  Fed.  887),  while  others  denied 
it  (Mahopoulus  v.  C,  R.  L  &  P.  Co.,  167  Fed.  165 ;  Odhner  v.  North- 
ern Pacific  Co.,  188  Fed.  507;  Sagara  v.  C.  I.  &  P.  R.  Ry.  Co.,  189 
Fed.  220) ;  whereas  prior  to  the  promulgation  of  the  decisions  in  the 
Wisner  and  Moore  Cases  the  rulings  of  the  Circuit  Courts  had  been 
very  uniformly  in  favor  of  the  right  of  removal  in  such  cases.  Such 
was  the  decision  of  Judge  Ross  in  this  circuit  in  Stalker  v.  Pullman 
Car  Co.,  81  Fed.  989. 

The  correct  answer  to  the  question  depends,  of  course,  upon  the 
terms  of  the  grant  of  jurisdiction  to  these  courts  by  Congress,  now 
found  in  the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1087 
[U.  S.  Comp.  St.  Supp.  1911,  p.  128]).  That  Code  (section  24)  gives 
the  District  Courts  of  the  United  States  original  jurisdiction  of  all 
suits  of  a  civil  nature,  at  common  law  or  in  equity,  where,  as  here,  the 
matter  in  controversy  is  sufficient  in  amount,  and  the  suit  "is  between 

•For  otlier  cases  see  same  topic  A  i  mxtkbkb  in  Dec.  A  Am.  Diga,  1907  to  date,  A  RepV  Indexes 
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citizens  of  different  states,  or  is  between  citizens  of  a  state  and  for- 
eign states,  citizens  or  subjects,"  and  provides  (section  28)  that,  when 
commenced  in  a  state  court,  any  such  suit  "of  which  the  District 
Courts  of  the  United  States  are  given  original  jurisdiction  by  this 
title  *  *  *  may  be  removed  by  the  defendant  or  defendants 
therein  to  the  District  Court  of  the  United  States  for  the  proper  dis- 
trict." Section  51  then  provides  that,  with  certain  exceptions  not  here 
involved,  "no  civil  suit  shall  be  brought  in  any  District  Court  against 
any  person  by  any  original  process  or  proceeding  in  any  other  dis- 
trict th^n  that  whereof  he  is  an  inhabitant;  but  where  the  jurisdic- 
tion is  founded  only  on  the  fact  that  the  action  is  between  citizens  of 
different  states,  suit  shall  be  brought  only  hi  the  district  of  the  res- 
idence of  either  the  plaintiff  or  the  defendant."  These  are  the  perti- 
nent features  of  the  Code  bearing  upon  the  subject. 

In  construing  these  provisions  as  they  previously  existed  in  the 
Judiciary  Act  and  the  acts  amendatory  thereof,  and  wherein  the  codi- 
fication has  made  no  change  affecting  present  consideration,  the  Su- 
preme Court,  in  Ex  parte  Wisner,  supra,  following  in  that  respect  its 
previous  decisions,  held  that  no  suit  which  could  not  have  been  com- 
menced originally  in  the  Circuit  Court  could  be  removed  thereto  from 
the  state  court;  and  that  as  a  consequence,  by  reason  of  the  limiting 
effect  of  the  proviso  now  found  in  section  51,  in  an  action  commenced 
in  a  state  court  by  a  citizen  of  another  state  against  a  defendant,  non- 
resident of  the  state  in  which  the  action  was  brought,  and  who  was 
a  citizen  of  a  state  other  than  that  of  the  plaintiff,  the  defendant  could 
not  by  removal  proceedings  confer  jurisdiction  upon  the  Circuit  Court 
of  the  United  States,  even  though  both  plaintiff  and  defendant  should 
acquiesce  in  such  removal.  The  doctrine  of  that  case  was,  however, 
modified  in  the  subsequent  case  of  In  re  Moore,  supra,  wherein  it 
was  held  that,  such  a  case  being  within  the  general  grant  of  jurisdic- 
tion conferred  upon  those  courts  by  the  Judiciary  Act,  the  further 
provision  requiring  the  suit  to  be  brought  "only  in  the  district  of  the 
residence  of  either  the  plaintiff  or  the  defendant"  was,  under  repeated 
rulings  of  that  court,  to  be  construed  as  a  personal  privilege  for  the 
benefit  of  the  parties,  which  may  be  waived;   the  court  saying: 

"The  contention  is  that  as  this  action  could  not  have  been  originally  brought 
in  the  Circuit  Court  for  the  Eastern  District  of  Missouri  by  reason  of  the 
last  provision  quoted  from  section  1  [Act  March  3,  1875,  c.  137,  18  Stat.  470 
as  amended  by  Act  March  3,  1887,  c.  873,  corrected  by  Act  Aug.  13,  1888,  c. 
866,  25  Stat  433  (U.  S.  Comp.  St.  1901,  p.  508)},  it  cannot  under  section  2  be 
removed  to  that  court,  as  the  authorized  removal  is  only  of  those  cases  of 
which  by  the  prior  section  original  Jurisdiction  is  given  to  the  United  States 
Circuit  Courts.  But  this  ignores  the  distinction  between  the  general  descrip- 
tion of  the  jurisdiction  of  the  United  States  courts  and  the  clause  naming  the 
particular  district  in  wtdch  an  action  must  be  brought*' 

And,  quoting  from  Ex  parte  Schollenberger,  96  U.  S.  369,  24  L.  Ed. 
853,  it  was  said: 

'*  The  act  of  Congress  prescribing  the  place  where  a  person  may  be  sued  is 
not  one  affecting  the  general  jurisdiction  of  the  courts.  It  is  rather  in  the 
nature  of  a  personal  exemption  in  favor  of  a  defendant,  and  it  is  one  which 
he  may  waive.    If  the  citizenship  of  the  parties  is  sufficient  a  defendant  may 
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consent  to  be  sued  anywhere  he  pleases,  and  certainly  Jurisdiction  will  not  be 
ousted  because  he  has  consented.'  ** 

And  it  was,  in  effect,  held,  after  a  full  review  of  tlie  authorities 
bearing  on  the  subject,  that,  in  a  case  of  diversity  of  citizenship,  the 
bringing  of  an  action  in  the  federal  court  of  the  wrong  district  by  the 
plaintiff,  and  the  appearance  of  the  defendant  therein  and  pleading  to 
the  merits,  without  interposing  any  objection  to  the  jurisdiction,  is 
to  be  regarded  as  a  distinct  waiver  of  this  privilege  on  the  part  of  both 
parties ;  so  that  the  court,  having  general  jurisdiction  of  the  contro- 
versy, acquires  by  such  waiver  jurisdiction  of  the  parties  as  well,  and 
is  thus  clothed  with  full  jurisdiction  in  the  premises.  And  it  was 
likewise  held  that  the  bringing  of  such  an  action  in  a  state  court  of 
the  wrong  district,  and  its  subsequent  removal  by  the  defendant  to  the 
federal  court  of  such  district,  without  timely  objection  thereto  by  the 
plaintiff,  is  equally  to  be  regarded  as  a  waiver  by  both  parties  of  any 
objection  to  the  jurisdiction  of  the  latter  court;  the  defendant  evi- 
dencing such  waiver  by  the  proceedings  for  removal,  and  the  plaintiff 
by  going  to  the  merits  without  objection,  so  that  in  such  a  case  the 
federal  court  acquires  complete  jurisdiction. 

[1]  In  other  words,  the  effect  of  that  case  is  that,  while  the  objec- 
tion of  want  of  jurisdiction  of  the  controversy  cannot  be  waived, 
that  of  the  right  to  have  the  action  brought  in  a  particular  district 
may  and  will  be  considered  waived  under  circumstances  such  as  in- 
dicated; but  that,  unless  the  acts  of  the  parties  are  such  as  to  evi- 
dence a  waiver  of  the  objection  by  both,  no  jurisdiction  obtains.  See, 
also,  the  later  cases  of  Western  Loan,  etc.,  Co.  v.  Butte  Mining  Gd., 
210  U.  S.  368,  28  Sup.  Ct.  720,  52  L.  Ed.  1101 ;  Kreigh  v.  Westing- 
house,  etc.,  Co.,  214  U.  S.  249,  29  Sup.  Ct.  619,  53  L.  Ed.  984. 

[2]  It  was  largely  in  the  application  of  what  was  assumed  to  be 
the  effect  of  the  principles  announced  in  these  cases  that  the  conclusion 
was  reached  by  tiie  Circuit  Courts  in  the  cases  above  referred  to  hold- 
ing that  in  a  case  like  the  present  the  Circuit  Court  does  not  obtain 
jurisdiction  against  the  consent  of  the  alien  plaintiff;  that  is,  that  an 
alien  equally  with  a  citizen  of  the  United  States  has  a  right  to  interpose 
such  objection. 

But  it  is  to  be  observed  that  in  both  the  Moore  and  Wisner  Cases, 
and  the  later  ones  above  cited  as  well,  the  controversy  was  between 
citizens  of  .different  states  of  the  United  States,  and  not  between  an 
alien  and  a  citizen  of  the  United  States.  In  the  case  of  In  re  Hohorst, 
150  U.  S.  653,  14  Sup.  Ct.  221,  37  L.  Ed.  1211,  the  Supreme  Court, 
construing  these  same  provisions  then  found  in  the  act  of  1887,  held 
that  they  had  no  application  to  cases  involving  controversies  between 
citizens  of  the  United  States  and  aliens.  Referring  to  the  intention 
of  Congress  as  manifested  by  the  language  employed  therein,  and  after 
considering  the  prior  clause  conferring  general  jurisdiction  in  such 
cases,  it  is  said: 

'The  question  then  arises  how  far  the  Jurisdiction  thus  "conferred  over  this 
last  class  of  controversies,  and  especially  over  a  suit  by  a  citizen  of  a  state 
against  a  foreign  citizen  or  subject.  Is  affected  by  the  subsequent  proyiaions 
of  the  same  section,  by  which,  after  other  regulations  of  the  Jurisdiction  of 
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the  Gircnit  Courts  and  District  Courts  of  the  United  States,  It  is  enacted  that 
*no  civil  suit  sliall  be  brought  before  either  of  said  courts  against  any  person 
by  any  original  process  or  proceeding  in  any  other  district  than  that  whereof 
he  is  an  inhabitant;  but,  where  the  Jurisdiction  is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of  different  states,  suit  shall  be  brought 
only  in  the  district  of  the  residence  of  either  the  plaintiff  or  the  defendant' 

"Of  these  two  provisions,  the  latter  relates  only  to  suits  between  citizens  of 
different  states  of  the  Union,  and  is  therefore  manifesj;ly  inapplicable  to  a 
suit  brought  by  a  citizen  of  one  of  these  states  against  an  alien.  And  the 
former  of  the  two  provisions  cannot  reasonably  be  construed  to  apply  to  such 
a  suit. 

"The  words  of  that  provision,  as  it  now  stands  upon  the  statute  book,  are 
that  *no  dvU  suit  shall  be  brought  before  either  of  said  courts  against  any 
person  by  any  original  process  or  proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant.'  These  words  evidently  look  to  those  persons,  and 
those  persons  only,  who  are  inhabitants  of  some  district  within  the  United 
States.  Their  object  is  to  distribute  among  the  particular  districts  the  gen- 
eral Jurisdiction  fully  and  clearly  granted  in  the  earlier  part  of  the  same  sec- 
tion ;  and  not  to  wholly  annul  or  defeat  that  Jurisdiction  over  any  case  com- 
prehended in  the  grant.  To  construe  the  provision  as  applicable  to  all  suits 
between  a  citizen  and  an  alien  would  leave  the  courts  of  the  United  States 
open  to  aliens  against  citizens^  and  close  them  to  citizens  against  aliens.  Such 
a  construction  is  not  required  by  the  language  of  the  provision,  and  would  be 
inconsistent  with  the  general  intent  of  the  section  as  a  whole."   , 

And  in  the  later  case  of  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  100, 
18  Sup.  Ct.  526, 42  L.  Ed.  964,  considering  a  cognate  question  of.  juris- 
diction over  an  English  coiporation  sued  by  a  citizen  of  the  United 
States  in  the  Circuit  Court,  it  is  said : 

"By  the  existing  act  of  Congress  defining  the  general  Jurisdiction  of  the  Cir- 
cuit Courts  of  the  United  States,  those  courts  'shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature, 
at  common  law  or  in  equity,  when  the  matter  in  dispute  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  of  two  thousand  dollars,'  'in  which  there 
shall  be  a  controversy  between  citizens  of  different  states^'  *or  a  controversy 
between  citizens  of  a  state  and  foreign  states,  citizens  or  subjects.'  And,  as 
has  been  adjudged  by  this  court,  the  subsequent  provisions  of  the  act,  as  to 
the  district  in  which  suits  must  be  brought,  have  no  application  to  a  suit 
against  an  alien  or  a  foreign  corporation;  but  such  a  person  or  corporation 
may  be  sued  by  a  citizen  of  a  state  of  the  Union  in  any  district  in  which 
valid  service  can  be  made  upon  the  defendant.  Act  of  March  3,  1887,  c.  373,  § 
1^  24  Stat  552,  as  corrected  by  the  act  of  August  13,  1888,  c.  866,  §  1,  25 
Stat  433  [U.  S.  Comp.  St  1901,  p.  508];  Shaw  v.  Quincy  Mining  Co., 
145  U.  S.  444,  453  [12  Sup.  Ct  935,  36  L.  Ed.  768] ;  In  re  Hohorst  150  U.  S. 
653  [14  Sup.  Ct  221,  37  L.  Ed.  1211] ;  Galveston,  etc..  Railway  v.  Gk)nzales, 
151  U.  S.  496,  503  [14  Sup.  Ct  401,  38  L.  Ed.  248] ;  In  re  Keasbey  &  Mattison 
Co.,  160  U.  S.  221,  229,  230  [16  Sup.  Ct  273,  40  L.  Ed.  402]." 

By  applying  the  analogy  of  these  cases,  which  would  seem  to  be 
obvious,  and  a  consideration  of  the  other  features  of  the  statute,  the 
Circuit  Courts  sustaining  the  jurisdiction  reached  the  conclusion  that 
the  provision  of  the  law  here  invoked  has  no  application  to  aliens, 
and  that  the  latter  have  no  standing  to  object  to  the  jurisdiction  of 
the  federal  court  in  such  a  case.  As  stated  by  Judge  Reed  in  Barlow 
V.  Chicago  &  N.  W.  Ry.  Co.,  supra,  on  rehearing  (172  Fed.  513)  : 

"In  Re  Hohorst,  150  U.  S.  653-659,  14  Sup.  Ct.  221, 37  L.  Ed.  1211,  and  again 
In  Barrow  Steamship  Co.  v.  Kane,  170  U.  S.  100-112,  18  Sup.  Ct  526,  42  L.  Ed. 
964,  It  Is  plainly  held  that  the  provision  of  the  act  in  question  requiring  suits 
to  be  brought  in  the  district  of  which  the  defendant  Is  an  inhabitant  has  no 
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application  to  snits  by  a  citizen  of  one  of  the  states  of  the  Union  against  an 
alien,  and  that  such  a  suit  may  be  brought  originally  In  the  Circuit  Ck>urt  of 
the  United  States  in  any  district  wherein  valid  service  may  be  obtained  upon 
the  alien  defendant,  though  the  cause  of  action  upon  which  the  suit  is  brought 
may  have  arisen  in  a  foreign  country.  If  this  be  true,  and  it  must  be  so  re- 
garded by  the  lower  federal  courts,  then  it  must  also  be  true  that  the  further 
provision  which  requires  that  suits  wherein  the  Jurisdiction  of  the  Circuit 
Courts  *ls  founded  only  upon  the  fact  that  the  action  is  between  citizens  of 
different  states  shall  be  brought  only  in  the  district  of  the  residence  of  either 
the  plaintiff  or  defendant'  is  not  applicable  to  suits  between  aliens  and  cit- 
izens, for  by  the  very  letter  of  that  provision  it  applies  only  to  suits  between 
'citizens  of  different  states*;  and  suits  between  citizens  and  aliens  may  be 
brought  in  any  district  where  valid  service  may  be  obtained  upon  the  defend- 
ant, whether  he  be  a  citizen  or  alien,  subject,  of  course,  to  the  right  of  the  de- 
fendant, if  he  be  a  citizen  of  one  of  the  states,  to  seasonably  object  to  being 
sued  by  an  alien  in  any  other  district  than  that  of  his  residence,  the  same 
as  he  might  so  object  if  sued  by  a  citizen  in  a  district  of  which  neither  the 
plaintiflT  nor  the  defendant  was  a  resident,  and,  unless  he  does  so  object,  the 
cause  may  rightly  proceed  to  determination  in  the  Circuit  Court  of  the  United 
States,  where  it  was  so  commenced.  Railway  Co.  v.  McBride,  141  U.  S.  127, 11 
Sup.  Ct.  982,  35  L.  Ed.  659 ;  Shaw  v.  Qulncy  Mining  Co.,  145  U.  S.  444-448.  12 
Sup.  Ct.  935,  36  li.  Ed.  768;  Central  Trust  Co.  v.  McGeorge,  151  U.  S.  129-138, 
14  Sup.  St.  286,  38  L.  Ed.  98;  In  re  Keasbey  &  Mattison  Co.,  160  U.  S.  221, 
16  Sup.  Ct  273,  40  L.  Ed.  402 ;  Galveston,  etc.,  Ry.  Co.  v.  Gonzales,  151  U.  S. 
496,  14  Sup.  Ct  401,  38  L.  Ed.  248." 

And  as  persuasively  reasoned  by  Judge  Grubb  in  Decker  y.  South- 
ern Ry.  Co.,  supra: 

"In  cases  where  jurisdiction  depends  upon  the  fact  that  the  plaintiff  is  an 
alien  and  defendant  a  citizen  of  a  state  of  the  United  States^  the  provision  as 
to  venue  is  merely  that  the  suit  most  be  brought  in  the  district  in  which  the 
defendant  is  an  inhabitant.  This  provision  is  clearly  for  the  benefit  of  the  de- 
fendant alone.  The  plaintiff,  an  alien,  is  presumed  to  have  no  interest  in  hav- 
ing venue  laid  in  the  district  of  the  residence  of  the  defendant,  and  the  plain- 
tiff's waiver  is  not  necessary  to  give  proper  venue  in  a  district  other  than 
that  of  the  residence  of  defendant  The  defendant's  consent  Is  alone  essential 
for  this  purpose.  An  alien  has  no  district  of  inhabitancy,  and  an  alien  plain- 
tiff is  given  no  option  as  to  venue  as  between  the  district  of  residence  of  plain- 
tiff and  that  of  the  defendant  as  in  cases  where  jurisdiction  depends  upon 
diversity  of  citizenship  as  between  the  states.  An  alien  plaintiff  is  presumed 
to  have  no  choice  as  to  districts,  and  no  provision  is  therefore  made  in  his 
favor  as  to  venue  in  that  respect.  Consequently,  an  alien  plaintiff,  who  in- 
stitutes a  suit  in  a  state  court  in  a  district  in  which  defendant  does  not  re- 
side, has  no  complaint  because  the  defendant  removes  the  catise  into  the  fed- 
eral court  of  that  district;  since  the  law  confers  on  the  alien  plaintiff  no 
privilege  of  selection  as  to  districts.  In  cases  of  alien  plaintiff,  consent  of 
the  defendant  to  the  venue  is  alone  requisite,  and  such  consent  is  implied  in 
the  institution  by  the  defendant  of  the  removal  proceedings." 

I  regard  these  cases  as  correctly  interpreting  the  effect  of  the  stat- 
ute; and,  as  the  conclusion  there  reached  is  in  harmony  with  the  pre- 
vious rulings  in  this  circuit,  I  shall  follow  it  here. 

The  motion  to  remand  is  denied. 
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In  re  MINTZER. 
(DlBtrict  Ck>urt,  E.  D.  New  York.    June  28»  1912.) 

1.  BaNKBUFTOT  (§  413*) — ^DlBCHABQB — OBJECTIONS— SUFTICIENCT, 

Specifications  of  objection  to  a  bankrupt's  discharge  following  the  gen- 
eral language  of  the  statute  are  insufficient,  and  a  motion  will  lie  to  have 
them  made  more  specific,  if  made  before  the  case  is  called  for  trial. 

[Ed.  Note.— -For  other  cases,  see  Bankruptcy,  C3ent  Dig.  H  712-728; 
Dec.  Dig.  I  413.*] 

2.  Bankbuptcy  (i  413*) — ^Dischabgb — iSPBcnnoAnoNs  of  Objection. 

A  motion  to  compel  a  bankrupt*s  trustee  to  make  more  specific  certaia 
specifications  of  objection  to  the  bankrupt's  discharge,  made  after  wit- 
nesses had  been  called,  and  it  was  apparent  that  the  bankrupt  would  not 
he  surprised  or  prejudiced  by  the  form  of  the  objections,  was  properly 
denied  until  after  the  testimony  had  been  introduced  in  order  that  the 
.     proof  might  supply  the  deficiencies. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  712-728; 
Dec  Dig.  §  413.*] 

8.  Bankbuptcy  (S  413*) — ^DiscHABGit— Specifications  of  Objection. 

Where  specifications  of  objection  to  a  bankrupt's  discharge  were  in 
the  general  language  of  the  statute  only,  it  was  improper  for  the  commis- 
sioner to  refuse  .to  have  the  specifications  amended  to  conform  to  the 
proof,  if  he  intended  to  rely  on  the  proofs  as  supplying  the  deficiencies  in 
the  specifications. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  712-728; 
Dec  Dig.  i  413.*] 

4.  Bankruptot  (§  409*) — ^Dischabge — Objections — Failure  to  Keep  ^ooks. 
That  a  bankrupt  kept  no  books  except  a  cash  book  and  a  check  book 
in  which  the  entries  had  been  made  by  a  young  woman  who  acted  as  his 
clerk,  and  who,  after  bankruptcy,  could  not  be  located  as  a  witness,  was 
insufficient  to  sustain  an  objection  to  the  bankrupt's  discharge  for  failure 
to  keep  books  of  account  from  which  his  financial  condition  might  be 
ascertained. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |§  730,  752-757 ; 
Dec.  Dig.  i  409.*] 

6.  Bankbuptcy  (|  408*)  —  Dischabob  —  Tbade  Statements— Misbepbesenta- 
tioms. 

A  bankrupt  made  trade  statements  some  18  months  before  bankruptcy. 
In  which  there  was  a  'mistake  as  to  two  life  insurance  policies  on  which 
he  had  borrowed  money,  and  as  to  a  third  mortgage  which  he  subsequent- 
ly sold.  As  to  the  policies  he  stated  that  the  paid  up  value  was  the  total 
of  the  premiums  paid  when  in  fact  it  was  about  half  that;  he  having 
also  effected  a  loan  on  each  policy.  There  was  nothing,  however,  to 
show  that  he  intended  to  conceal  the  loans,  or  that  he  kept  them  out  of 
his  statement  of  liabilities,  and  the  mortgage  was  put  down  at  its  face 
value,  instead  of  what  was  subsequently  realized  therefrom.  Held  In- 
smfflcient  to  justify  a  denial  of  a  discharge  on  the  ground  that  he  had 
made  false  statements  of  his  financial  standing  to  obtain  credit;  the 
creditor  to  whom  the  statement  was  given  having  continued  to  extend 
credit  much  greater  than  any  of  the  Items.clalmed  to  have  been  misstated. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  f§  732-736,  759, 
762,  763;  Dec  Dig.  i  408.*] 

6.  Bankbuptcy  (|  408*) — ^Dischabgb—Deniai/— Concealment  of  Pbopebty. 
Where  a  bankrupt,  after  credit  had  been  refused,  continued  to  do  busi- 
ness on  a  cash  basis  and  paid  certain  debts,  many  of  which  might  have 
been  preferential,  but  were  not  shown  to  have  been  with  an  intent  to  de- 
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fraud  other  creditors,  such  facts  tended  to  rebut  an  Inference  that  he 
had  concealed  assets  of  his  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  ||  732-736»  75d, 
762,  763 ;   Dec.  Dig.  |  408.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  Bar- 
net  Mintzer.    On  objections  to  the  bankrupt's  discharge.    Overruled. 

Saul  S.  Myers,  for  trustee. 
Bemhard  Bloch,  for  banlcrupt 

CHATFIELD,  District  Judge.  The  trustee  filed  objections  to  the 
bankrupt's  application  for  discharge,  stating  in  his  specifications  that 
the  bankrupt  had,  within  four  months  of  his  bankruptcy,  concealed 
certain  portions  of  his  property,  with  intent  to  hinder,  delay,  andl  de- 
fraud his  creditors;  in  that  he  had  collected  certain  moneys  which  had 
not  been  turned  over  to  the  estate;  that  he  had  failed  to  keep  books 
of  account,  and  had  destroyed  and  concealed  books  of  account  or  rec- 
ord from  which  his  financial  condition  might  be  ascertained ;  andl  that 
he  had  obtained  property  on  credit,  in  one  instance,  upon  a  statement 
in  writing  materially  false,  and  made  for  the  purpose  of  obtaining  such 
property  on  credit. 

[1]  The  bankrupt  attempted  to  challenge  the  sufficiency  of  these 
specifications,  and  it  is  apparent  that  both  the  first  and  second  specifi- 
cations were  in  general  language  following  the  form  of  the  statute. 
The  trustee  would  have  been  compelled  to  amend  them  or  make  them 
more  specific  if  an  objection  had  been  taken  before  the  case  was  called 
for  trial. 

[2]  But  after  the  witnesses  had  been  called,  and  when  it  was  ap- 
parent that  the  bankrupt  would  not  be  affected  by  surprise  or  prej- 
udice by  proceeding  upon  the  specifications  as  they  stood,  the  com- 
missioner was  correct  in  his  ruling  that  he  would  deny  the  motion  un- 
til he  heard  the  testimony,  and  then  see  if  the  testimony  supplied  the 
deficiency. 

[3]  But,  on  the  other  hand,  the  commissioner  was  wrong  in  ulti- 
mately refusing  to  let  the  specifications  be  made  to  conform  to  the 
proof,  if  he  intended  to  rely  upon  the  proofs  as  supplying  the  defi- 
ciencies of  the  specifications.  This  error,  however,  makes  no  diflfer- 
ence,  for  no  one  was  affected  thereby.  The  coiliplete  record  comes  up 
to  the  court,  and  an  error  of  law,  having  no  influence  upon  the  proceed- 
ing, makes  no  action  necessary,  except  that  this  court  should  correct 
the  ruling,  as  a  basis  for  its  own  action. 

[4]  As  to  the  merits  of  the  objections  presented,  it  would  appear 
that  the  bankrupt  can  neither  read  nor  write  English;  that  he  kept 
no  books  except  a  cash  book  and  a  check  book,  in  which  the  entries 
were  made  by  some  young  woman  who  acted  as  clerk  and  who  could 
not  be  located  as  a  witness. 

[5]  As  to  the  trade  statements,  made  some  18  pionths  before  bank- 
ruptcy, the  only  figures  not  in  accordance  with  the  exact  state  of  facts 
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were  in  respect  to  two  life  insurance  policies  upon  which  the  bank- 
rupt had  borrowed  a  certain  amount  of  money,  and  as  to  a  third  mort- 
gage, which  he  subsequently  sold.  It.  appears  that  he  stated  the  paidi 
up  value  of  these  insurance  policies  as  the  total  of  the  premiums  which 
he  had  paid,  whereas,  in  fact,  the  value  which  the  insurance  company 
would  pay  on  surrender  was  not  much  more  than  one-half  of  that, 
and  in  each  case  he  had  effected  a  loan  thereon.  But  there  is  nothing 
to  show  that  he  intended  to  conceal  these  loans,  or  that  he  kept  them, 
out  of  his  statement  of  liabilities,  and  the  testimony  is  not  such  as  to 
indicate  that  any  intentional  misstatement  was  made  in  giving  the 
amount  of  the  policies.  As  to  the  mortgage  which  was  put  down  at 
its  face  value,  the  price  realized  at  a  subsequent  sale  may  have  been 
a  truer  estimate  of  its  real  value;  but,  again,  this  does  not  indicate 
fraud  or  willful  misstatement  of  assets.  But  further  than  this  the 
creditor  to  whom  this  statsement  was  given  continued  to  extend  credit 
much  greater  in  amount  than  any  of  the  items  claimed  to  be  misstated, 
each  month  thereafter.  The  evidence  does  not  show  that  the  details 
of  this  statement  were  relied  upon  in  any  way  with  respect  to  the  par- 
ticular credits  of  which  a  part  was  unpaid  at  the  time  the  petition  in 
bankruptcy  was  filed.  On  the  contrary,  the  evidence  indicates  that 
the  creditor  assumed  that  the  man's  standing  was  substantially  as  good 
as  it  had  been  when  making  this  statement,  and  that  from  the  con- 
tinuous course  of  business  they  never  thought  it  necessary  to  take  an- 
other. This  is  not  such  reliance  upon  every  item  of  written  statements 
as  would  prevent  a  discharge  within  the  section. 

[B]  As  to  the  concealment  of  property,  the  testimony  shows  that 
after  the  bankrupt's  credit  was  stopped  by  the  association  controlling 
those  dealers  from  whom  he  was  purchasing  goods  in  July,  1910,  and 
apparently  after  he  must  have  known  that  without  credit  he  could 
do  nothing  except  wind  up  his  business  or  proceed  on  a  cash  basis, 
he  continued  to  pay  debts.  Many  of  these  payments  may  have  been 
preferential,  but  the  creation  of  a  preference  without  intent  to  de- 
fraud other  creditors  is  not  a  ground  for  denying  discharge,  and  a 
payment  of  lawful  debts  is  not  a  concealment  of  assets. 

The  testimony  indicates  one  or  two  unusual  transactions  with  a 
man  named  Cohen,  and  some  of  the  payments  suggesting  preferences 
were  for  Cohen's  benefit,  but  the  testimony  does  not  prove  that  Cohen 
received  property  not  in  payment  of  a  debt  and  for  the  purpose  of  con- 
cealing it  for  the  bankrupt. 

A  number  of  small  bills  were  referred  to  in  the  testimony  which  had 
been  scheduled  as  assets  by  the  bankrupt,  some  of  which,  it  is  sug- 
gested, the  debtors  claim  to  have  paid  before  bankruptcy.  The  busi- 
ness methods  of  the  bankrupt,  and  the  very  fact  that  he  found  him- 
self in  financial  difficulties,  throw  doubt  upon  the  claim  that  these  bills 
were  collected  and  the  proceeds  concealed.  On  the  other  hand,  his 
testimony  is  positive  that  everything  collected  was  deposited  in  the 
bank,  or  used  in  paying  cash  for  goods,  and  the  case  falls  far  short  of 
proving  that  these  amounts  were  received  by  the  bankrupt  and  were 
ever  concealed  by  him,  with  intent  to  keep  them  from  the  hands  of  his 
creditors. 
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A  finding  of  fact  by  a  special  commissioner  should  be  treated  by 
the  court  as  substantially  conclusive,  if  in  any  way  justified  by  the  evi- 
dence. But  in  the  present  case  the'  commissioner  has  not  found  that  the 
bankrupt  was  telling  untruths,  but  seems  to  have  relied  upon  possible 
suspicions  occasioned  by  lack  of  testimony,  and  then  to  have  concluded 
that  the  suspicions  were  well  founded,  from  consideration  of  the  same 
discrepancies  in  the  testimony  which  aroused  the  suspicions.  This 
would  be  merely  arguing  in  a  circle,  and,  upon  the  whole  testimony,  it 
appears  to  the  court  that  the  exceptions  have  not  been  sustained,  but 
that,  on  the  contrary,  the  bankrupt  has,  in  the  absence  of  a  flat  finding 
that  he  was  testifying  falsely  as  to  some  material  point,  shown  that  he 
was  not  guilty  of  anything  which  would  be  sufficient  to  prevent  his 
discharge. 

The  application  for  discharge  will  be  granted. 


In  re  MEXICO  HARDWARE  CO. 

(District  Court,  D.  New  Mexico.    July  26,  1912.) 

No.  70. 

(SyUabui  l>y  the  Court.) 

1.  Bankbttptot  (S§  342,  342%*) — Claims  Against  Bankbupt—Re-examiwa- 

TiON — Petition  fob  Rcview. 

Ordinarily  a  general  creditor  may  not  prosecute  before  a  referee  a  mo- 
tion for  reconsideration  of  the  allowed  claim  of  another  creditor,  nor 
before  the  District  Court  a  petition  for  review  of  such  allowance;  the 
Institution  and  prosecution  of  such  proceedings  being  for  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |§  525,  529, 
680;   Dec.  Dig.  §i  342,  342%.*] 

2.  Bankbuftct  (§§  342,  342  V^*) — Claims  Against  Bankbupt— Re-examina- 

tion— Petition  fob  Review. 

This  conclusion  is  not  affected  by  the  use  of  the  term  "creditor"  in 
general  order  21  (89  Fed.  x,  32  C.  C.  A.  xxiii),  regulating  proceedings  to 
re-examine,  and  in  general  order  27  (89  Fed.  xi,  32  C.  0.  A.  xxvii)  regu- 
lating petitions  for  review,  the  power  of  creditors  to  act  under  the  first 
being  confined  to  cases  where  there  is  no  qualified  trustee,  and  in  the 
second  te  like  cases  or  to  those  in  which  the  referee's  ruling  has  been 
adverse  to  such  creditor. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  if  625,  529, 
530;   Dec.  Dig.  S§  342,  342%.*] 

3.  Bankruptcy  (§  342*)  —  Claims  Against  Bankbupt  —  Re-examination  — 

Remedies  of  Otheb  Cbeditobs. 

Where  a  general  creditor  is  dissatisfied  with  the  allowance  of  the  claim 
of  another  creditor,  his  proper  remedy  is  a  demand  upon  the  trustee  to 
move  for  a  reconsideration  or  review  of  such  claim,  or,  if  the  trustee 
upon  demand  declines  to  act,  then  by  a  motion  to  the  District  Court  that 
the  trustee  be  required  to  move,  or  that  the  objecting  creditor  be  per- 
mitted to  move  in  his  own  name. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §i  525,  529; 
Dea  Dig.  §  342.*] 
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In  the  matter  of  the  bankruptcy  of  the  Mexico  Hardware  Com- 
pany on  petition  for  review  of  the  rulings  of  the  referee  on  the  claims 
of  the  Porter  Hardware  Company.    Petition  denied  without  prejudice. 

Reid  &  Hervey,  for  petitioners. 

POPE,  District  Judge.  The  Porter  Hardware  Company  filed  with 
the  refereie  in  bankruptcy  on  April  13,  1911,  a  claim  in  the  sum  of 
$6,379.52  against  the  estate  of  the  Mexico  Hardware  Company.  After 
hearing  testimony,  the  referee  on  April  15,  1911,  allowed  the  claim. 
On  the  same  day  the  trustee  was  chosen,  who  duly  qualified.    On  May 

1,  1911,  Reid  &  Hervey,  one  of  the  creditors  of  the  estate,  filed  a 
motion  to  reopen  and  reconsider  the  claim  of  the  Porter  Hardware 
Company,  which  motion  was  overruled  by  the  referee.     On   May 

2,  1911,  the  same  firm  filed  their  amended  motion  for  the  reopening 
and  reconsidJeration  of  the  claim,  which  motion  was  likewise  over- 
ruled. Thereupon  Reid  &  Hervey,  together  with  two  other  general 
creditors  of  the  estate,  being  the  Morrow-Thomas  Hardware  Com- 
pany and  the  Parlin  &  Orendbrff  Implement  Company,  prosecuted 
this  petition  for  review  claiming  error  by  the  referee  in  allowing  the 
Porter  Hardware  Company  claim  and  in  overruling  the  motions  to 
reconsider  the  claim.  The  petition  for  review  also  sets  up  an  alleged 
estoppel  as  against  the  Porter  Hardware  Company  by  reason  of  a 
proceeding  instituted  by  it  prior  to  the  bankruptcy  cause  in  the  district 
court  of  Curry  county,  territory  of  New  Mexico,  in  which  it  is  claim- 
ed that  it  set  up  a  cause  of  action  against  the  Mexico  Hardware  Com- 
pany wholly  at  variance  with  the  claim  as  a  creditor  here  asserted. 
No  testimony  as  to  this  latter  appears  to  have  been  presented  before 
the  referee,  but  a  deposition  submitted  to  the  court  upon  the  present 
petition  for  review  exhibits  the  pleadings  of  the  Porter  Hardware 
Company  in  the  suit  referred  to.  The  prayer  is  that  upon  the  original 
proofs  before  the  referee  and  this  additional  testimony  the  court  shall 
disallow  the  Porter  Hardware  Company  claim. 

[1]  A  question  raised  before  the  referee  and  also  in  this  court,  and 
which  must  be  decided  at  the  outset,  is  whether  the  proper  parties 
have  moved  before  the  referee  for  the  reconsideration  of  the  claim, 
and  whether  the  proper  parties  have  prosecuted  this  petition  for  re- 
view to  this  court.  As  to  the  first  of  these  proceedings,  it  will  be 
noted  that  the  firm  of  Reid  &  Hervey,  a  general  creditor,  was  the 
moving  party  for  a  reconsideration  of  the  Porter  Hardware  Company 
claim,  and  upon  the  second!  proceeding,  being  the  petition  for  review 
addressed  to  this  court,  that  firm  together  with  two  other  general 
creditors  are  the  moving  parties.  The  trustee  for  the  estate,  although 
duly  selected  and  qualified  at  the  date  of  these  several  proceedings, 
does  not  appear  in  either  instance.  Can  either  of  these  proceedings  be 
prosecuted  by  a  general  creditor  ?  The  authorities  are  all  to  the  effect 
that  this  cannot  be  done,  but  that  a  proceeding  either  for  a  recon- 
sideration of  a  claim  by  the  referee  or  a  review  of  the  referee's  rul- 
ings by  the  court  must  be  prosecuted  by  the  trustee.  This  rule  may 
seem  technical,  and  yet  it  is  based  upon  the  soundest  principles  of 
procedure.    If  it  be  conceded  that  any  creditor  aggrieved  by  the  ref- 
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eree's  ruling  may  move  against  it  either  before  him  or  before  the 
court,  the  result  may  be  such  a  succession  of  motions  or  petitions  as 
to  be  'practically  interminable.  The  policy  of  the  Bankruptcy  Act, 
which  is  designed  to  the  speedy  conclusion  of  insolvency  cases,  is  that 
any  such  proceeding  shall  be  prosecuted  by  the  trustee,  who  repre-* 
sents  all  of  the  creditors,  rather  than  by  such  individual  creditors. 
The  question  was  considered  by  the  Circuit  Court  of  Appeals  for 
this  Circuit  in  Chatfield  v.  O'Dwyer,  101  Fed.  797,  42  C.  C.  A.  30. 
In  that  opinion  it  is  said : 

"The  office  of  a  trustee  under  the  present  bankrupt  act  iB  entirely  ana- 
logous to  that  of  an  assignee  under  the  bankrupt  law  of  1867  [Act  March  2, 
1867,  c.  176,  14  Stat  517].  The  trustee  is  elected  by,  and  is  the  representa- 
tive of,  the  creditors;  and,  following  the  general  analogies  of  the  law,  he 
1b  the  appropriate  person  to  see  that  no  unjust  or  fictitious  claims'  are  al- 
lowed to  be  paid  out  of  the  assets  in  his  hands.  His  duties  are  very  simUar 
to  those  of  an  administrator  or  executor.  It  is  his  duty  to  ascertain  that  aU 
claims  presented  for  allowance,  or  that  may  have  been  allowed,  are  genuine; 
and  under  subdivision  6,  rule  21,  of  the  rules  in  bankruptcy  formulated  by 
the  Supreme  Court  of  the  United  States  (89  Fed.  x,  32  C.  O.  A.  xxlil),  the 
trustee  has  been  empowered  to  file  a  petition  with  the  referee  to  have  any 
claim  further  investigated,  when  for  any  reason  he  may  desire  a  re-examina- 
tion of  the  same.  Furthermore,  if  one  creditor  of  a  bankrupt  may  prosecute 
an  appeal,  under  section  25  of  the  bankrupt  law  [Act  July  1,  1898,  c.  541,  30 
Stat.  553  (U.  S.  Comp.  St  1901,  p.  3432)],  from  the  allowance  of  a  claim,  then 
any  other  creditor  may  take  a  like  appeal  upon  the  same  or  different  grounds, 
and  this  court  may  be  required  to  entertain  a  number  of  appeals^  all  of 
which  are  brought  to  test  the  validity  of  the  same  demand.  In  a  ease  which 
arose  under  the  old  bankrupt  law  (In  re  Randall,  1  Sawy.  56,  20  Fed.  Gas. 
226,  228),  Judge  Deady  pointed  out  very  clearly  the  evil  results  which  would 
follow  if  every  factious  creditor  was  allowed  to  litigate  individually  and  in 
his  own  name  the  claims  of  other  creditors,  without  the  sanction  or  ai^roval 
of  the  assignee  or  the  bankrupt  court  He  ruled  that  it  was  the  appropriate 
function  of  the  assignee  to  conduct  such  litigation,  as  the  representative 
of  all  the  creditors,  saying,  in  substance,  that,  if  any  creditor  felt  himself 
aggrieved  by  the  action  of  the  assignee  in  failing  to  object  to  the  allowance 
of  a  claim,  he  might  apply  to  the  bankrupt  court  for  a  rule  on  the  assignee* 
either  requiring  him  to  contest  the  claim,  or  to  allow  the  objecting  creditor 
to  do  so  in  the  name  of  the  assignee.  In  view  of  these  considerations,  we 
are  of  opinion  that  after  a  claim  against  the  estate  of  a  bankrupt  has  passed 
the  scrutiny  of  the  district  court,  and  has  been  allowed  by  that  court  an 
appeal  from  such  allowance,  under  section  25  of  the  bankrupt  act,  to  this 
court,  can  only  be  taken  by  the  trustee  as  the  representative  of  all  the  cred- 
itors. The  appeal  that  Is  provided  for  under  section  25  Is  the  same  as  that 
which  was  provided  for  by  section  8  of  the  old  bankrupt  law,  except  that 
the  appeal  is  now  prosecuted  to  a  different  court;  and  all  of  the  consider- 
ations which  influenced  the  lawmaker  In  framing  the  old  bankrupt  act  to 
limit  the  right  of  appeal  to  the  assignee  are  equally  applicable  to  the  appeal 
which  is  provided  for  by  the  present  bankrupt  law.  In  so  deciding,  we  rec- 
ognize the  right  of  a  creditor  to  apply  to  the  bankrupt  court  for  an  order 
permitting  him  to  prosecute  an  appeal  in  the  name  of  the  trustee,  when  he 
has  called  upon  the  trustee  to  take  an  appeal  from  the  allowance  of  a  claim 
against  the  bankrupt's  estate,  and  the  latter  has  declined  to  appeal.  As  the 
trustee  is  an  officer  of  the  bankrupt  court  and  subject  to  its  orders,  that 
court  has  an  undoubted  power  either  to  direct  the  trustee  to  appeal  when 
it  entertains  doubts  of  the  verity  of  its  judgment,  or  to  make  an  order  per- 
mitting a  creditor  who  so  desires  to  appeal  from  the  allowance  in  the  name 
*  of  the  trustee  when  the  latter  declines  to  appeal.  We  have  no  doubt  that 
such  applications  on  the  part  of  creditors  will  meet  with  favor  from  the  re- 
spective bankruptcy  courts  whenever  the  question  of  the  right  to  an  allowance 
is  so  far  doubtful  as  to  warrant  a  review  of  their  judgments.    Where  sudi 
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leave  Is  sought,  It  will,  of  course,  be  discretionary  with  the  district  court 
to  grant  or  refuse  the  application,  and  leave  may  be  granted  to  prosecute  an 
appeal  upon  condition  that  If  It  prove  unsuccessful  the  objecting  creditor 
shall  pay  the  costs  of  the  litigation.  Ajiy  other  construction  of  section  25 
of  the  bankrupt  act  would,  in  our  judgment,  give  captious  creditors  too  much 
power  to  hinder  and  delay  the  settlement  of  bankrupt  estates.'* 

In  Foreman  v.  Burleigh,  109  Fed  313,  48  C.  C.  A.  376,  the  Cir- 
cuit Court  of  Appeals  for  the  First  Circuit  follows  Chatfield  v. 
O'Dwyer,  supra,  to  the  eflfect  that  an  appeal  may  not  be  taken  by 
one  creditor  from  a  judgment  of  a  court  of  bankruptcy  allowing  the 
claim  of  another  creditor,  but  such  appeal  can  only  be  taken  by  the 
trustee.  The  matter  was  further  considered  in  Re  Lewensohn,  121 
Fed.  538,  57  C.  C.  A.  600  wherein  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  held  that  a  proceeding  may  not  be  in- 
stituted by  a  creditor,  without  the  concurrence  of  the  trustee  in  bank- 
ruptcy, to  re-examine  the  allowed  claims  of  other  creditors.  In  dis- 
posing of  the  matter  the  court  says : 

•*The  trustee  represents  every  creditor.  The  orderly  conduct  of  the  ad- 
ministration requires  that  a  proceeding  for  the  re-ezamination  of  the  claim 
should  be  taken  in  the  interests  of  all  the  creditors,  and  not  be  permitted  at 
the  instance  of  any  one  creditor  unless  demanded  by  the  interests  of  all. 
If  the  trustee  should,  without  sufficient  reason,  refuse  to  proceed,  the  court, 
by  its  order,  could  compel  him  to  do  so,  or  remove  him  for  disobedience. 
It  has  been  held  under  the  present  act  that  a  creditor  cannot  prosecute  an 
appeal  from  the  judgment"  of  a  court  of  bankruptcy  allowing  the  claim  of 
another  creditor,  and  titiat  the  trustee  is  the  only  party  who  can  do  so. 
Chatfield  v.  G'Dwyer,  42  O.  C.  A.  30,  101  Fed.  797;  Foreman  v.  Burleigh, 
48  C.  G.  A.  376,  109  Fed.  313.  The  provision  allojTlng  such  appeals  does 
not  designate  the  party  by  whom  they  may  be  prosecuted,  and  these  deci- 
sions proceeded  upon  the  ground  that  the  trustee  is  the  proper  party,  and  the 
only  proper  party,  because  he  represents  the  interests  of  all  creditors  in  the 
estate.  There  is  such  a  close  analogy  between  the  two  proceedings  of  a  re- 
examination and  a  review  that  these  decisions  are  opposite." 

The  matter  was  also  before  the  District  Court  for  the  Southern 
District  of  New  York  in  Re  Sully,  142  Fed.  895,  in  which  case  Judge 
Holt  held  that  "the  trustee  alone  is  authorized  to  institute  proceed!- 
ings  for  a  re-examination  or  expunging  of  claims,"  citing  the  Lewen- 
sohn Case,  supra.  In  Re  Stem,  144  Fed.  956,  76  C.  C.  A.  10,  the 
Circuit  Court  of  Appeals  for  this  circuit,  speaking  through  Mr.  Jus- 
tice Van  Devanter,  then  circuit  judge,  recognizes  fully  the  rule 
that  the  trustee  is  the  proper  person  to  institute  a  proceeding  to  re- 
view an  improperly  allowed  claim,  but  in  the  following  language 
makes  it  clear  that  his  power  over  the  matter  is  not  an  arbitrary  one 
The  court  says : 

"In  respect  of  opposing  the  allowance  of  claims,  and  moving  for  their  re- 
consideration after  they  have  been  aUowed,  the  trustee  is  not  bonnd  to  com- 
ply with  every  request  preferred  by  objecting  creditors,  irrespective  of  it* 
merits;  nor  is  he  clothed  with  absolute  discretion  to  refuse.  As  the  repi*esen« 
tative  of  the  estate,  he  is  bound  to  exercise  his  judgment  and  to  act  for  the 
best  Interests  of  all  concerned  but  subject  to  the  supervising  power  of  the 
referee  and  the  district  Judge.  He  does  not  act  judicially,  but  only  adminis* 
tratively,  and,  if  he  refuses  to  oppose  a  claim  or  to  move  for  its  reconsider- 
ation when  he  ought  to  do  so,  he  may  be  compelled  to  act  or  to  permit  the 
objecting  creditors  to  act  in  his  name'^—idting  Chatfield  Y.  O'Dwyer,  supra, 
and  In  re  Lewensohn,  supra. 
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In  re  Hatem,  161  Fed.  895,  decided  in  the  District  Court  for  the 
Eastern  District  of  North  Carolina,  District  Judge  Pumell  uses  the 
following  language : 

"The  general  doctrine  is  that,  where  there  is  a  trustee,  cestnis  que  trust 
must  act  through  or  by  the  trustee,  and,  when  they  assume  to  act  in  propria 
personae,  they  must  show  the  trustee  has,  upon  application  duly  made  to  him^ 
refused  to  act.  This  is  not  'new'  law,  but  old,  well-settled  law.  It  has  been 
so  held  time  out  of  memory.  Where  a  trustee  or  any  creditor  shall  desire  the 
examination  of  a  claim  filed  against  the  bankrupt  estate,  he  may  apply  by 
petition  to  the  referee  for  an  order  for  such  examination.  Where  a  trustee 
has  been  appointed,  he  must  file  the  petition  for  re-examination  of  a  credit 
tor's  claim,  and  not  another  creditor"  citing  the  Lewensohn  Case,  supra,  and 
Loveland  on  Bankruptcy,  p.  342. 

In  Collier  on  Bankruptcy  (8th  Ed.)  p.  609,  in  speaking  of  the  re- 
consideration and  rejection  of  claims,  it  is  said : 

"The  application  (for  re-examination  of  a  claim)  is  by  petition  by  parties 
in  interest,  and,  when  there  is,  a  trustee  in  existence  can  only  be  presented 
by  him,  and  then  only  when  demanded  by  the  interests  of  aU  the  creditors." 

It  is  true  that  in  all  of  the  cases  above  cited  the  question  arose 
upon  the  right  of  a  general  creditor  either  to  move  for  a  reconsidera- 
tion of  an  allowed  claim  undler  section  57  of  the  Bankruptcy  Act,  or 
upon  his  right  under  sections  24  and  25  to  review  in  the  Circuit  Court 
of  Appeals  a  decision  of  the  District  Court,  and  it  is  further  true  that 
in  none  of  these  cases  was  there  a  ruling  upon  the  right  of  a  general 
creditor  to  prosecute  a  petition  for  review  under  section  39.  The 
statute,  however,  is  silent  in  each  instance  as  to  who  may  move,  and 
the  reasons  so  fully  developed  above,  which  dictate  that  the  trustee 
shall  be  the  moving  party  on  motion  for  reconsideration  before  a  ref- 
eree and  shall  likewise  prosecute  any  appeal  from  the  District  Court, 
apply  with  equal  force  to  the  prosecution  of  a  petition  for  review 
before  the  District  Court. 

[2]  It  is  urged,  however,  that  a  distinction  is  created  by  general 
order  27  in  bankruptcy,  reading  as  follows: 

"When  a  bankrupt,  creditor,  trustee,  or  other  person  shall  desire  a  review 
by  the  Judge  of  any  order  made  by  the  referee,  he  shall  file  with  the  referee, 
his  petition  therefor,  setting  out  the  error  complained  of;  and  the  referee 
shall  forthwith  certify  to  the  judge  the  question  presented,  a  summary  of  the 
evidence  relating  thereto,  and  the  finding  and  order  of  the  referee  thereon." 

A  similar  order,  however,  exists  as  to  proceedings  before  the 
referee  for  reconsideration.    Thus  general  order  21  reads  as  follows: 

''When  the  trustee  or  any  creditor  shall  desire  the  re-examination  of  any 
claim  filed  against  the  bankrupt's  estate,  he  may  apply  by  petition  to  the 
referee  to  whom  the  case  is  referred  for  an  order  for  the  re-examination;  and 
thereupon  the  referee  shall  make  an  order  fixing  a  time  for  hearing  the  pe- 
tition, of  which  due  notice  shall  be  given  by  mail  addressed  to  the  creditor." 

It  was  held,  however,  in  Re  Lewensohn,  supra,  considering  this 
last  general  order,  that  the  effect  of  this  was  simply  to  give  the  cred- 
itor the  right  to  move  where  there  was  no  trustee  to  act.  Upon  sim- 
ilar considerations  it  seems  clear  that  general  order  27  does  not  give 
a  mere  creditor  the  unqualified  right  of  petition  for  review  of  an  al- 
lowed claim.    The  mention  of  creditors  in  order  27  is  doubtless  in- 
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tended  to  cover  cases  where  there  has  been  a  decision  adverse  to  the 
creditor  seeking  review,  and  perhaps  to  cases  where,  as  noted  in  the 
Lewensohn  Case,  there  is  no  trustee.  It  does  not  cover  cases  where 
the  order  complained  of  is  one  affecting  creditors  generally  and  which 
call  for  action  by  the  duly  created  representative  of  such  creditors, 
to  wit,  the  trustee.  It  follows  from  the  above  that  a  prosecution  by 
general  creditors  of  the  proceeding  here  involved  is  unauthorized  by 
anything  contained  in  the  bankruptcy  act. 

[3]  While,  as  the  above  authorities  show,  an  individ>ual  creditor 
may,  when  the  trustee  upon  request  refuses  to  move,  seek  the  aid  of 
the  court  by  praying  an  order  on  the  trustee  to  proceed  or  an  order 
permitting  the  objecting  creditor  to  act  in  his  own  name,  it  is  not 
shown  by  the  present  record  that  any  demand  was  made  upon  the 
trustee  to  act.  There  is,  it  is  true,  an  allegation  that  the  trustee  "has 
wholly  failed,  neglected,  and  refused  to  make  any  objection,  and  to 
save  any  exceptions  whatever  to  the  opinion  of  the  referee  in  bank- 
ruptcy in  the  matter  of  the  claim  of  the  Porter  Hardware  Company." 
This  may  perhaps  indicate  a  hostile  attitude  by  the  trustee  toward 
the  position  of  the  creditors  here  moving,  but  even  if  it  could  be  con- 
strued as  indicating  a  demand  to  act,  and  a  refusal  so  to  do,  the 
remedy  of  these  creditors  was  by  a  motion  to  the  court  to  require 
the  trustee  to  seek  a  reconsideration  or  review  of  the  allowed  claim 
rather  than  the  prosecution  of  the  present  proceedings  without  giving 
the  trustee  an  opportunity  to  be  heard  as  to  whether,  in  the  interests 
of  the  estate,  these  proceedings  should  be  prosecuted  The  petition 
for  review  will  accordingly  be  denied  without  prejudice  to  such  pro- 
ceedings (in  the  event  that  a  demand  upon  the  trustee  for  action  shall 
fail)  as  may  be  filed  to  determine  whether  the  trustee  shall  be  ordered 
by  the  court  to  initiate  proceedings. 


THE  GLOUCESTEB^ 
(District  Court,  D.  Maryland.    June  21,  1912.) 

Collision  (§  105*) — SiEiiic  and  Sailing  Vessels  Meeting — Mutual  Faults. 

A  collision  in  the  early  morning  in  Chesapeake  Bay  between  the  steam- 
er  Gloucester  passing  up  and  the  schooner  Maxwell  passing  down,  in 
which  the  latter  was  sunk,  held,  on  conflicting  evidence,  to  have  been 
due  to  the  fault  of  both  vessels;  the  schooner  being  in  fault  for  changing 
her  course  to  port  after  she  should  have  seen  the  lights  of  the  steamer 
ahead,  and  the  steamer  because  she  did  not  check  her  speed  of  13  or  14 
knots  after  she  saw  the  danger. 

[Ed.  Note. — For  other  cases,  see  Collision,  Dec.  Dig.  i  105.*] 

In  Admiralty.  Suit  for  collision  by  William  J.  Quillin,  master  of 
the  schooner  Herbert  D.  Maxwell,  against  the  steamship  Gloucester, 
the  Merchants'  &  Miners'  Transportation  Company,  claimant,  and 
Virginia-Carolina  Chemical  Company  against  the  same;  also  suits 
by  the  State  of  Maryland  to  the  use  of  Joaquino  Suares  and  Miguel 
T.  Silva  and  Gertrude  A.  Cardozo  against  the  Merchants'  &  Miners' 

*For  other  cases  see  same  topic  A  {  ntjmbbb  In  Dec.  A  Am.  Digs.  Id07  to  date,  A  Rep'r  Indezei 
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Transportation  Company,  and  cross-libel  by  the  latter  against  the 
owners^  of  the  Maxwell.    Decree  finding  both  vessels  in  fault. 

Arthur  D.  Poster,  of  Baltimore,  Md.,  and  Edward  E.  Blodgett,  of 
Boston,  Mass.,  for  Wm.  J.  Quillin,  master,  etc. 

Daniel  H.  Ha3aie,  of  Baltimore,  Md.,  for  Merchants'  &  Miners' 
Transp.  Co. 

Harrington,  Bigham  &  Englar,  of  New  York  City,  and  Arthur  D. 
Foster,  for  Virginia-Carolina  Chemical  Co. 

John  Henry  Skeen,  of  Baltimore,  Md.,  for  Miguel  T.  Silva,  Ger- 
trude A.  Cardozo  and  Joaquino  Suares. 

ROSE,  District  Judge.  This  is  a  collision  case.  The  vessels  which 
came  together  were  the  steamship  Gloucester  and  the  four-masted 
schooner  Herbert  D.  Maxwell.  The  former  will  be  referred  to  as  the 
steamer,  the  latter  as  the  schooner. 

The  steamer  was  a  vessel  of  3,200  tons.  It  was  about  295  feet 
long.  It  was  on  one  of  its  regular  voyages  from-  Boston  to  Balti- 
more. The  schooner  was  of  772  gross  tons.  It  was  176  feet  long. 
Its  breadth  of  beam  was  48  feet.  It  was  laden  with  about  1,150  tons 
of  fertilizer.  It  was  bound  from  Baltimore  to  Wilmington,  N.  C. 
The  time  of  collision  was  about  4:44  on  the  morning  of  March  16, 
1912,  the  place  a  point  in  the  Chesapeake  Bay  east,  or  slightly  north 
of  east,  from  the  Bay  Ridge  Hotel  and  about  northeast  of  Thomas 
Ppint  Light.  In  this  vicinity  ships  bound  down  ordinarily  changed 
their  course  somewhat  to  port ;  those  bound  up  to  starboard.  There 
is  no  other  external  fact  to  suggest  any  cause  for  the  collision.  The 
navigable  waters  of  the  bay  were  here  upwards  of  two  miles  wide. 
Day  had  not  yet  broken,  but  it  was  a  clear  starlight  night.  The  wind 
was  from  the  west  northwest  and  blowing  perhaps  15  knots  an  hour. 
The  steamer's  bow  struck  the  schooner's  starboard  quarter  almost 
50  feet  from  the  stern.  The  schooner  was  very  nearly  cut  in  two. 
It  sank  almost  immediately.  Four  of  the  nine  persons  on  board  were 
lost.  The  master  of  the  schooner,  as  master  and  managing  owner, 
libeled  the  steamer  on  behalf  of  himself,  his  crew,  and  his  co-owners. 
The  Virginia-Carolina  Chemical  Company,  as  owner  of  the  schooner's 
cargo,  took  like  action.  Two  libels  were  filed  against  the  steamer  by 
the  state  of  Maryland  on  behalf  of  the  dependent  relativies  of  two  of 
the  schooner's  crew  who  perished  in  the  disaster.  At  the  time  of  the 
hearing  it  was  hoped  that  the  schooner  might  be  raised.  The  Mer- 
chants' &  Miners'  Transportation  Company,  as  owner  of  the  steamer, 
accordingly  filed  a  cross-libel  against  the  master  and  owners  of  the 
schooner.    All  these  proceedings  have  been  consolidated. 

The  lights  of  each  vessel  were  burning  brightly.  The  steamer  was 
the  burdened  vessel.  It  must  explain  why  it  did  not  keep  out  of  the 
schooner's  way.  Its  story  may  be  briefly  told.  It  first  sighted  the 
schooner  when  the  latter  was  as  yet  a  mile  or  more  away.  The 
steamer  was  running  between  13  and  14  knots  an  hour;  the  schooner 
between  5  and  6.  They  were  approaching  each  other  at  a  rate  of 
very  nearly  20  miles  an  hour.    The  collision  must  have  happened  in 
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a  little  oyer  three  minutes  after  the  steamer  first  saw  the  S(ihooner. 
At  that  time  the  schooner  showed  a  red  light  a  point  on  the  steame/'s 
starboard  bow.  The  first  officer  of  the  latter,  whose  watch  it  then 
was,  told  the  quartermaster  to  port  his  helm  "some."  This  was  at 
once  done.  T'he  steamer  continued  under  a  port  helm  until  the  dis- 
tance between  the  vessels,  which  may  roughly  be  assumed  to  have 
been  at  first  a  nautical  mile,  or  6,080  feet,  had  been  reduced  to  5  or 
6  ship  lengths,  or,  say,  1,650  feet.  The  space  dividing  them  had  been 
cut  down  by  3,400  feet.  As  the  steamer  was  going  something  more 
than  twice  as  fast  as  the  schooner,  the  steamer  must  have  passed  over  in 
the  meanwhile  a  distance  of  upwards  of  2,400  feet,  or  about  two-fifths 
of  a  statute  mile.  It  must  be  remembered  that  all  the  while  the  steamer 
was  under  a  port  helm.  When  the  helm  was  put  aport,  "some"  the 
schooner  was  showing  its  red  light  a  point  on  the  steamer's  star- 
board bow.  When  the  vessels  were  within  five  or  six  ship  lengths  of 
each  other,  the  schooner's  red  light  was  a  point  on  the  steamer's  port 
bow.  The  vessels  were  then  showing  red  to  red.  The  first  "officer  of 
the  steamer  says  that  he  thought  he  would  give  the  schooner  more 
room.  He  accordingly  had  his  helm  put  hard  aport.  If  the  vessels 
were  then  within  1,650  feet  or  thereabouts  of  each  other  as  the  wit- 
nesses for  the  steamer  think,  the  collision  must  have  taken  place  in 
about  a  minute.  The  effect  of  putting  the  steamer  under  a  hard 
aport  helm  was  to  move  the  schooner's  red  light  apparently  half  a 
point  farther  to  port.  While  the  steamer's  stem  was  swinging  under 
the  influence  of  a  hard  aport  helm  farther  to  starboard — that  is,  to 
the  eastward — ^those  on  its  deck  saw  the  schooner  also  swing  over  in 
the  same  direction,  and  change  her  red  light  to  green.  The  ships 
were  then  within  two  or  three  ship  lengths  of  each  other;  that  is, 
from  600  to  900  feet,  say  750  feet.  They  must  have  come  together 
within  25  seconds  thereafter.  The  first  officer  of  the  steamer  says,  in 
effect,  that  he  saw  the  danger  of  collision  was  imminent.  He  feared 
that  if  he  continued  under  a  hard  aport  helm  the  schooner  would  run 
into  him,  or  perhaps  he  into  it.  If  he  attempted  to  reverse,  the  effect 
would  be  pretty  much  the  same  as  if  he  had  kept  on  under  a  hard 
aport  helm.  There  was  not  time  enough  to  check  the  steamer's  speed 
materially,  and  he  feared  if  he  attempted  it  he  would  increase  the 
likelihood  of  the  vessels  colliding.  He  considered  himself  in  extremis. 
He  thought  his  best  chance  was  to  try  to  pass  under  the  schooner's 
stem.  He  accordingly  ordered  his  helm  hard  astarboard.  The  col- 
lision followed.  In  short,  the  steamer  says  that,  when  the  vessels 
were  less  than  a  quarter  of  a  mile  apart,  the  schooner  changed  its 
course,  and  started  across  the  steamer's  bow.  If  this  be  accepted  as 
the  true  version  of  the  accident,  and  of  the  causes  leading  up  to  it, 
the  steamer  cannot  be  blamed  except  for  those  things  which  it  did  or 
left  undone  after  the  schooner's  change  of  course  became  visible  to  it. 
The  schooner  has  a  different  story  to  tell.  Before  passing  to  it, 
however,  it  may  be  worth  while  to  note  the  account  which  is  given 
of  the  accident  in  the  steamer's  log.  The  entries  therein  were  made 
by  the  chief  officer,  the  same  man  who  was  in  charge  of  the  naviga- 
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tion  of  the  steamer  at  the  time  of  the  collision,  and  who  was  its  prin- 
cipal witness.    The  log  says: 

"When  about  2  miles  North  of  Thomas  Point  sighted  a  sailing  vessel  about 
one  point  on  our  starboard  bow  showing  a  red  light  and  heading  well  Into 
the  Westward.  I  then  ordered  my  helm  to  port  to  show  my  red  light  and 
clear  the  vessel,,  when  within  a  short  distance  from  the  vessel  she  star- 
boarded her  helm  and  showed  her  green  light,  and  within  a  few  seconds  the 
collision  occurred  we  lowered  a  boat  for  the  missing  men  on  the  schooner, 
which  could  not  be  found." 

Nothing  is  here  said  about  the.  order  to  hard  aport  the  steamer's 
helm  or  about  the  subsequent  order  to  hard  astarboard.  It  would 
seem  that  at  the  time  the  first  officer  wrote  up  the  log  it  did  not  hap- 
pen to  occur  to  him  that  he  wished  to  make  a  record  of  such  orders, 
if  they  were  in  fact  given. 

The  schooner  gives  its  account  of  what  it  did  and  saw.  About 
7  o'clock  in  the  evening  of  March  15th  the  schooner  left  an  anchorage 
off  the  mouth  of  the  Magothy.  About  an  hour  later,  and  when  it  had 
gotten  well  over  to  the  eastward  of  the  bay  and  just  below  Sandy 
Point,  the  wind  died  down  and  it  had  again  to  anchor.  This  second 
anchorage  appears  to  have  been  four  or  five  miles  from  the  place  of 
collision.  The  wind  having  come  up,  the  schooner's  captain,  at  about 
3  in  the  morning,  had  the  mate  call  all  hands  to  get  under  way.  The 
witnesses  for  the  schooner  say  that  it  did  get  under  way  about  4. 
According  to  the  steamer's,  it  passed  Thomas  Point  Light  at  4:32. 
If  so  the  collision  could  not  have  happened  before  4:44.  It  took  the 
steamer  about  4^^  minutes  to  go  a  mile.  Thomas  Point  Light  is 
about  2yQ  miles  below  the  place  of  collision.  The  latter  could  not 
have  happened  until  12  or  13  minutes  after  the  steamer  passed  the 
light.  The  schooner  was  making  a  mile  in  10  or  12  minutes.  It  must 
have  taken  it  in  the  neighborhood  of  45  minutes  after  it  got  under 
way  to  get  to  the  point  at  which  it  sank.  The  lookout  on  the  schooner 
says  he  went  on  duty  when  the  schooner  got  under  way.  He  says 
he  first  saw  the  steamer  12  or  15  minutes  thereafter.  If  he  is  right 
in  this  estimate,  he  could  not  have  gone  on  duty  as  early  as  4  o'clock. 
It  may  be  that  he  did  not  go  on  watch  as  soon  as  the  schooner  got 
under  way,  or  that  the  schooner  had  anchored  nearer  the  point  of 
collision  than  has  been  supposed.  More  probable  perhaps  than  either, 
he  is  simply  mistaken  as  to  the  length  of  time  which  elapsed  between 
his  going  on  duty  and  his  seeing  the  steamer.  When  the  schooner 
first  got  under  way,  its  master  was  at  the  helm.  He  remained  there, 
he  says,  for  five  or  six  minutes.  He  had  the  vessel  on  a  southwest 
by  south  course.  He  was  relieved  by  a  colored  seaman.  After  the 
latter  had  been  at  the  wheel  for  from  six  to  ten  minutes,  the  course 
was  changed  a  half  point  to  southwest  by  south  ^  south.  Some- 
where from  five  to  ten  minutes  later  the  steamer  was  sighted.  The 
lookout  says  it  was  then  a  little  over  a  mile  away.  According  to  him 
it  was  dead  ahead.  He  saw  both  its  side  lights  and  its  range  lights. 
When  it  was  from  one-fourth  to  one-half  a  mile  away  he  saw  its 
green  light  on  the  schooner's  starboard  bow.  When  the  steamer  was 
within  two  or  three  ship  lengths  of  the  schooner,  and  from  one-half 


Digitized  by 


Google        J 


THE  GLOUCESTER  659 

to  three-fourths  of  a  point  on  the  starboard  bow,  it  seemed  to  be  com- 
ing right  into  the  schooner. 

The  schooner's  master  says  he  saw  the  steamer's  lights  before  the 
lookout  reported  them.  He  judged  .they  were  about  one-half  a  point 
on  his  port  bow.  At  the  time  he  was  standing  at  the  rail  on  the  port 
quarter.  He  saw  the  two  masthead  lights  first  They  were  not  in 
range.  They  were  open  so  as  to  show  that  it  was  moving  to  the  west- 
ward of  the  schooner.  He  then  walked  forward  to  the  poop  of  his 
quarter  deck,  and  watched  the  steamer.  When  it  raised  its  green  light 
out  of  the  water,  it  bore  nearly  ahead  about  one-half  point  on  the 
schooner's  port  bow.  He  watched  it  from  the  forward  end  of  the 
poop  of  the  quarter  deck  on  the  port  side  until  it  became  hidden  by 
the  schooner's  jibboom.  He  then  went  aft,  and  walked  across 
on  the  quarter  deck,  and  from  the  starboard  side  saw  the  steamer's 
green  light.  He  then  said  "she  is  all  clear,'*  and  told  the  helmsman  to 
keep  the  schooner  off  south  southwest  on  her  course  down  the  bay. 
Almost  immediately  he  saw  the  steamer  change  its  course.  Its 
range  lights  came  in  on  the  schooner  and  its  red  light  came  into  view. 
He  called  to  the  helmsman  to  put  the  helm  hard  up.  The  wheel 
jammed,  and  before  the  order  could  take  effect  the  collision  happened. 

The  second  mate  of  the  schooner,  who  was  standing  on  the  star- 
board quarter,  and  the  engineer,  tell  the  same  story,  except  that  they 
did  not  see  the  steamer  until  it  had  gotten  dn  the  starboard  bow  of 
the  schooner.  The  second  mate  saw  the  masthead  lights  before  he 
made  out  the  green  light.  Both  of  them  say  that,  when  the  vessels 
were  very  close,  the  steamer  turned  in  towards  the  schooner.  The 
former's  masthead  lights  came  into  range.  It  showed  both  red  and 
green  lights.    The  collision  followed. 

In  brief,  the  schooner's  story  is  that  the  steamer  crossed  the  schoon- 
er's bow  from  port  to  starboard.  After  it  had  gotten  safely  over,  it 
suddenly  turned  from  starboard  to  port,  and  ran  directly  into  the 
schooner,  and  cut  the  latter  down.  The  steamer  and  the  schooner 
each  tell  a  story  that  is  consistent  enough  with  its-^lf,  although  ab- 
solutely irreconcilable  with  the  account  which  the  other  gives.  Each 
one  says  that  the  other  did  something  so  recklessly  foolhardy  as  to 
be  highly  improbable.  It  is  likely  that  on  neither  side  has  there  been 
a  frank  and  full  disclosure. 

The  most  probable  theory  of  th^  causes  of  the  collision  may^  be 
stated  as  follows :  The  steamer  saw  the  schooner  before  the  schooner 
saw  the  steamer.  While  the  schooner  was  under  observation  from  the 
steamer,  but  before  the  former  saw  the  latter,  the  schooner  made  one 
of  the  changes  of  course  mentioned  by  its  witnesses,  probably  the 
change  from  southwest  by  south  to  southwest  by  south  half  south, 
although  it  may  have  been  the  second  change,  from  southwest  by 
south  half  south  to  south  southwest.  Neither  of  these  changes  of 
course  was  great.  But  before  it  was  made  the  steamer  and  the  schoon- 
er were  probably  running  on  courses  which  if  maintained,  would  at 
their  passing  have  not  left  much  room  between  them.  At  the  time, 
the  schooner  changed  its  course  the  steamer  was  running  under  a  port 
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helm,  or  perhaps  under  a  hard  aport  helm.  In  consequence  of  the 
change,  the  schooner's  red  light  was  shut  in  from  the  steamer,  and 
her  green  light  brought  into  view.  It  is  likely  that  the  steamer  was, 
when  it  noticed  the  change,  still  running  under  its  port  helm,  and 
that  its  first  maneuver  after  discovering  the  probable  peril  was  to 
put  its  helm  hard  aport.  It  then  concluded  that  such  maneuver  was  a 
mistake,  and  put  its  helm  hard  astarboard.  It  may  be,  however,  that 
the  helm  was  hard  aport  when  the  schooner's  green  light  was  sighted. 
In  that  case  the  steamer's  helm  was  at  once  thrown  hard  astarboard. 
In  any  event,  I  believe  that  this  was  done  earlier  than  the  steamer's 
witnesses  testify.  Upon  the  theory  now  being  stated,  the  schooner 
never  saw  the  steamer  until  after  the  steamer  was  under  its  hard 
astarboard  helm.  The  schooner's  lookout  and  the  captain  made  the 
steamer  out  as  it  crossed  the  schooner's  bow. 

Enough  happened  on  board  the  schooner  after  the  steamer  was 
sighted  to  satisfy  me  that  the  two  vessels  were  then  farther  apart 
than  the  steamer's  testimony  indicates.  When  the  schooner's  captain 
first  saw  the  steamer,  he  was  standing  at  his  port  rail.  He  walked 
forward  to  the  poop  of  the  quarter  dedc,  and  watched  the  steamer  for 
awhile,  then  walked  aft  on  the  port  side  and  across  to  the  starboard 
side,  thought  the  steamer  would  clear,  then  realized  it  would  not,  called 
out  to  the  steamer,  and  Qrdered  his  own  helm  hard  up. 

I  think  that  these  incidents  did  happen.  If  they  did,  the  time  which 
must  have  elapsdd  between  the  sighting  of  the  steamer  by  the  schooner 
and  the  collision  could  not  have  been  less  than  from  one  to  two  min- 
utes. In  other  words,  when  the  steamer  put  her  helm  hard  astarboard, 
it  was  probably  nearly  half  a  mile  away  from  the  schooner.  This 
theory,  it  is  true,  is  inconsistent  with  the  testimony  of  the  schooner's 
witnesses  that  its  change  of  course  was  made  from  six  to  ten  min- 
utes before  the  steamer  was  sighted.  Such  estimates  of  time  are, 
however,  from  the  nature  of  things  unreliable,  even  when  made  by 
the  most  truthworthy  witnesses.  Nor  can  the  assumption  now  under 
consideration  be  reconciled  with  the  evidence  of  those  on  the  schooner 
that  they  saw  the  steamer's  green  light  on  their  starboard  bow,  and  its 
green  light  only,  for  an  appreciable  time  before  they  saw  both  its 
side  lights.  If  they  had  seen  the  green  light  and  not  the  red,  no  col- 
lision could  have  happened,  unless  they  had  deliberately  changed  their 
course  so  as  to  run  into  the  steamer,  or  it  had  changed  its  so  as  to 
run  into  them. 

Upon  these  findings  of  fact,  it  follows  that  both,  were  at  fault — 
the  schooner  for  its  change  of  course,  a  change  which  would  probably 
not  have  taken  place  had  the  steamer  seen  the  schooner  as  soon  as 
it  should  have  done.  The  steamer  is  to  blame  because  it  continued, 
after  seeing  the  danger,  with  unchecked  speed.  It  must  have  had 
time  after  it  saw  the  schooner  to  materially  reduce  its  speed.  Such 
reduction  would  almost  certainly  have  avoided  the  collision. 

A  reference  may  be  had  as  to  such  items  of  loss  and  damage  as  to 
which  the  parties  may  not  be  able  to  agree. 
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THE  COLOMBIA. 

(District  Court,  S.  D.  Alabama.    June  4,  1912.) 

No.  1,293. 

1.  SBIPPINO  (I  170*) — ^•'DmCUBBAGE"— NATUBE  of  LlABIUTT. 

"Demurrage,"  In  the  proper  sense  of  the  term,  is  an  allowance  to  a 
vessel  in  compensation  for  the  earnings  she  is  improperly  caused  to  lose, 
and  can  only  be  allowed  when  profits  have  either  actually  been  lost  or 
may  reasonably  be  supposed  to  have  been  lost,  and  their  amount  was 
previoiisly  fixed  by  contract,  or  Is  proven  with  reasonable  certainty. 

[Ed.  Note—For  other  cases,  see  Shipping,  Cent  Dig.  f  (  565-667 ;  Dec. 
Dig.  I  170.« 

For  other  definitions,  see  Words  and  Phrases,  voL  2,  pp.  1981-1982; 
vol.  8.  p.  7633. 

Demurrage,  see  notes  to  Harrison  v.  Smith,  14  C.  C.  A.  657;  Randall 
V.  Sprague,  21  C.  C.  A^  337;   Ilagerman  v.  Norton,  46  C.  0.  A.  4.J 

2.  Shipping   ((  170*) — Contract  job  Repaibs — Constbuction — ^Demubbage 

FOB  Delay  in  Completing. 

Under  a  contract  for  repairing  a  ship,  which  required  the  repairs  to 
be  completed  in  12  running  days,  and  provided  that,  **should  the  contrac- 
tor exceed  the  time  mentioned,  he  must  pay  the  ship  a  deiaurrage  at  the 
rate  of  $100,  for  each  and  every  day  he  is  in  excess  of  his  contracted 
time,*'  no  damages  are  recoverable  by  way  of  demurrage,  although  the 
contractor  was  29^  days  in  excess  of  the  contract  time  in  completing 
the  work,  where  the  vessel  had  no  charter,  and  was  not  employed  when 
the  work  was  commenced,  and  was  not  offered  a  charter,  and  did  not 
obtain  one  until  some  days  after  its  completion. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  ||  665-567 ;  Dec 
Dig.  I  170.*] 

8.  Damages  ((  74*) — ^Bbeach  of  Contbact — Penalty — LiQinoATKo  Damages. 

A  provision  in  a  contract  for  the  payment  of  a  fixed  sum  for  its  breach, 
whether  as.  a  penalty  or  as  liquidated  damages,  will  not  be  enforced 
where  it  appears  that  no  damage  has  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  |  176;  Dec.  Dig. 
f  74.*] 

4  Shipping  ({  170*) — Contbact  fob  Repaibs — Penalty  fob  Delay. 

If  a  sum  agreed  to  be  paid  for  delay  in  completing  repairs  on  a  ship 
is  regarded  as  a  penalty,  a  court  of  admiralty  will  not  enforce  the  pay- 
ment where  the  facts  are  such  that  a  court  of  equity  would  not 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  {(  665-^7;  Dec. 
Dig.  §  170.*] 

In  Admiralty.  Suit  by  the  Home  Industry  Iron  Works  against  the 
Steamship  Colombia.    Decree  for  libelant. 

Bestor  &  Young,  of  Mobile,  Ala.,  for  libelant. 
Hanaw  &  Pillans,  of  Mobile,  Ala.,  for  claimant 

TOULMIN,  District  Judge.  This  is  a  suit  to  recover  the  contract 
price  for  certain  materials  furnished  and  repairs  done  on  the  steam- 
ship Colombia  under  a  contract  made  between  the  master  of  said 
steamship  and  the  libelant.  The  contract  price  to  be  paid  for  said 
material  and  work  was  $2,7$3,  which  said  sum  is  claimed  to  be  due 
and  unpaid. 

*For  otlier  casei  Me  aamt  topic  1 1  nuicbsb  in  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 


Digitized  by 


Google 


662  197  FEDERAL  BEPORTER 

The  libelant  agreed  to  do  the  repairs,  as  per  specifications,  for  the 
sum  named,  "work  to  be  completed  in  twelve  running  days,"  and  also 
agreed  "to  pay  a  demurrage  as  per  specifications."     The  specifica- 
•  tions  provided  that : 

"Should  the  contractor  exceed  the  time  mentioned  he  must  pay  the  ship 
a  demurrage  at  a  rate  of  $100.00  for  each  and  every  day  he  is  in  excess  of 
his  contracted  time." 

The  claimant  sets  up  in  answer  to  libelant's  claim  that  said  work 
was  not  completed  by  the  libelant  in  the  time  specified  in  the  contract, 
but  that  libelant  was- 29%  days  in  excess  of  said  contracted  time  in 
completing  the  work.  Claimant  claims  that  by  the  terms  of  said 
contract  there  is  due  to  him  by  the  libelant  demurrage  as  agreed, 
to  wit,  at  the  rate  of  $100  a  day,  making  the  sum  of  $2,950,  being 
an  amount  of  $167  in  excess  of  the  sum  claimed  by  the  libelant.  On 
the  trial  it  was  admitted  that  the  work  done  by  libelant  was  done  to 
the  satisfaction  of  the  master  and  representatives  of  the  steamship. 
It  was  also  admitted  that  the  number  of  days  in  completing  the  work 
was  29^^  days  in  excess  of  the  contracted  time;  and  it  was  further 
admitted  that*  nothing  had  been  paid  libelant  for  the  work  done.  The 
claimant  abandoned  so  much  of  his  claim  as  was  in  excess  of  that  of 
the  libelant,  to  wit,  the  sum  of  $167. 

The  court  will  always  seek  to  ascertain  the  true  and  real  inten- 
tion of  the  contracting  parties,  giving  due  weight  to  the  language  or 
words  used  in  the  contract,  in  view  of  the  circumstances  and  con- 
ditions under  which  it  was  made.  Turner  v.  City  of  Fremont  (C.  C.) 
159  Fed.  221 ;  Keeble  v.  Keeble,  85  Ala.  552,  5  South.  149.  The: 
agreement  in  this  case  was  that  the  work  would  be  completed  in  12 
running  days,  and,  should  the  contractor  exceed  the  time  mentioned, 
he  would  pay  the  ship  a  demurrage  at  a  rate  of  $100  for  each  and 
every  day  he  was  in  excess  of  his  contracted  time.  The  vessel  was 
not  under  charter,  and  was  not  otherwise  employed  at  the  time  the 
contract  was  made.  She  had  been  engaged  in  the  fruit  trade  in  this 
port  under  charter  to  an  importer  of  bananas.  That  charter  had  ex- 
pired a  few  days  before  the  contract  for  the  repairs  of  the  vessel 
was  made.  It  was  the  dull  season  for  the  importation  of  bananas  into 
this  port.  There  were  several  fruit  vessels  besides  the  Colombia  with- 
out charter  or  other  employment  at  the  time  the  contract  involved  in 
this  case  was  made.  Other  vessels  than  the  Colombia  were  also 
laid  up  and  undergoing  repairs  by  the  libelant  at  the  same  time.  The 
contract  provides  that  the  libelant  shall  pay  a  demurrage  for  each 
and  every  day  in  excess  of  the  time  mentioned  in  the  contract  in 
which  he  was  to  complete  the  work. 

[  1  ]  "Demurrage*'  in  its  technical  and  popular  signification  is  com- 
pensation for  the  delay  of  a  ship  in  her  employment  or  voyage.  It 
is  a  sum  fixed  by  contract,  or,  if  the  amount  of  compensation  is  not 
so  fixed,  implied  for  the  delay  or  detention  of  a  vessel  in  the  strict 
sense  of  the  term,  in  the  loading  and  unloading  of  cargo.  The  term 
"demurrage"  is  commonly  applied  to  the  damages  sustained  by  such 
delay  or  detention.    "Demurrage,"  in  the  proper  sense  of  the  term, 
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is  an  allowance  or  a  reward  to  a  vessel  in  compensation  for  the 
earnings  she  is  improperly  caused  to  lose.  It  is  a  proper  element  of 
damages,  but  can  only  be  allowed  when  profits  have  either  actually 
been  lost,  or  may  be  reasonably  supposed  to  have  been  lost,  and  their 
amount  is  previously  fixed  by  contract,  or  is  proven  with  reasonable 
certainty.  9  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  222;  The  Con- 
queror, 166  U.  S.  110-125,  17  Sup.  Ct.  SIO,  41  L.  Ed.  937.  It  has 
been  said  that  "demurrage  is  only  an  extended  freight  or  reward  to 
the  vessel  in  compensation  for  the  earnings  she  is  improperly  caused 
to  lose."  Donaldson  v.  McDowell,  1  Holmes,  290,  Fed.  Cas.  No. 
3,985.  As  a  general  rule,  courts  of  admiralty  have  allowed  the  de- 
murrage stipulated,  unless  the  loss  to  the  ship  is  shown  to  be  less.  1 
Pars.  Ship.  &  Adm.  313;  Carver  Carr.  by  Sea,  609;  New  York  & 
N.  E.  R.  Co.  V.  Church,  58  Fed.  600,  7  C.  C.  A.  384.  "To  entitle 
the  owner  to  demurrage  there  must  be  a  pecuniary  loss,  or  at  least 
a  reasonable  certainty  of  pecuniary  loss.  It  does  not  follow  as  a 
matter  of  necessity  that  anything  is  due  for  the  detention  of  a  ves- 
sel whilst  under  repair."  There  would  be  where  a  voyage  was  lost 
or  where  the  vessel  would  have  been  beneficially  employed.  The 
Conqueror,  supra;  The  Clarence,  3  W.  Rob.  283;  9  Am.  &  Eng. 
Encvc.  of  Law,  supra;  The  Saginaw  (D.  C.)  95  Fed.  703. 

[i]  It  is  to  be  presumed  that  the  parties  to  the  contract  well  knew 
the  legal  meaning  and  popular  signification  of  the  term  "demurrage," 
and  that  they  used  it  in  its  legal  and  popular  sense  and  meaning.  If 
so,  their  contract  should  be  construed  as  an  agreement  that  the  li- 
belant would  pay  to  the  ship  such  stmi  as  damages  as  would  com- 
oensate  her  for  the  earnings  she  should  be  caused  to  lose  by  the  libel- 
ant's default.  Such  is,  in  my  opinion,  the  correct  and  just  interpreta- 
tion of  the  contract  in  this  instance. 

It  does  not  appear,  in  this  case,  that  the  ship  lost  anything  by  her 
detention  whilst  under  repairs.  The  proof  is  that  she  had  no  en- 
gagement or  voyage  interrupted  by  the  detention;  that  she  was  not 
under  charter;  had  no  charter  or  employment  oflFered  her  during 
the  period  of  her  detention,  and  made  no  effort  to  get  a  charter.  The 
master  of  the  ship  testified  that  he  told  Bogue,  the  manager  of 
libelant's  company  at  some  time  (whether  before  or  after  the  ex- 
piration of  the  time  in  which  the  work  was  to  be  completed  is  not 
very  clear,  the  evidence  of  the  master  of  said  steamship  and  of 
Bogue  on  the  subject  being  in  conflict,  the  one  claiming  it  was  before 
and  the  other  that  it  was  after)  that  he  had  better  look  out,  as  the 
ship  might  get  a  charter  at  any  time;  and  Bogue  stated  that  the 
master  said,  if  so,  he  would  have  to  pay  demurrage.  The  master  de- 
nied saying  anything  about  demurrage.  But  the  witnesses  agreed  that 
the  master  at  that  time  said  that  the  owner  (who  resides  in  Norway) 
was  working  hard  to  get  a  charter. 

August  Kling,  the  president  of  the  libelant  company,  testified  that 
a  few  days  after  they  had  entered  upon  the  work  of  repairs,  and  were 
working  night  and  day,  the  master  of  the  ship  came  to  the  shop  and 
told  him  it  was  not  necessary  to  do  any  night  work,  that  they  would 
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not  be  held  responsible  for  demurrage  "except  the  ship  got  a  charter," 
and  that  she  had  no  charter  then.  The  master  denied  making  this 
statement.  It,  however,  appeared  from  the  evidence  that  they  there- 
after ceased  working  at  night 

In  my  view  of  the  case,  it  is  unnecessary  for  me  to  endeavor  to  rec- 
oncile the  conflicting  statements  of  these  witnesses.  If  the  statements 
referred  to  were  made  by.  the  master,  as  testified  to  by  Kling  and 
Bogue,  they  did  not  constitute  an  alteration  or  modification  of  the 
contract.  But  I  think  they,  in  connection  with  the  conduct  of  the 
libelant  in  regai-d  to  the  work,  would  tend  to  show  or  indicate  how 
the  parties  themselves  construed  the  contract,  and  which,  in  my  judg- 
ment, is  the  correct  construction.  As  I  have  already  said,  demurrage 
is  an  allowance  for  profits  which  have  actually  been  lost  or  may  be 
reasonably  supposed  to  have  been  lost.  My  construction  of  the  con- 
tract is  that  libelant  would  pay  damages  in  compensation  for  any 
loss  the  ship  might  suffer  by  the  delay  in  completing  the  work  on  her. 
I  find  no  evidence  to  show  that  she  suffered  any  pecuniary  loss  or  a 
reasonable  supposition  that  there  was  any  from  the  delay  in  the  work. 
There  was  no  charter  or  other  employment  obtained  by  the  ship  until 
two  or  three  days  after  the  work  was  completed  when  the  ship  got 
a  temporary  charter  to  take  the  place  of  another  steamer  which  had  met 
with  an  accident  and  had  to  lay  up  for  a  short  time  for  repairs.  The 
Saginaw  (D.  C.)  95  Fed.  703 ;  The  Wm.  M.  Hoag  (D.  C.)  101  Fed.  846 ; 
The  Conqueror,  166  U.  S.  110,  17  Sup.  Ct.  510,  41  L.  Ed.  937.  But 
the  claimant's  contention  is  that  the  demurrage  rate  is  specified  in 
the  contract,  that  the  sum  to  which  he  is  entitled  is  fixed  by  the  contract 
as  "liquidated  damages,"  and  this  sum  he  claims  as  a  set-off  to  libel* 
ant's  demand. 

[3]  It  is  a  well-settled  rule  of  law  that  parties  may  in  a  case  where 
the  damages  are  of  uncertain  nature  estimate  and  agree  upon  the 
measure  of  damages  which  may  be  sustained  from  the  breach  of 
such  agreement.  Sun  Printing  &  Pub.  Ass'n  v.  Moore,  183  U.  S. 
643,  22  Sup.  Ct.  240,  46  L.  Ed.  366;  The  Conqueror,  166  U.  S. 
110,  17  Sup.  Ct.  510,  41  L.  Ed.  937.  And,  where  there  is  a  provision 
in  the  contract  for  the  payment  of  a  fixed  sum  as  damages,  it  is 
commonly  called  "liquidated  damages." 

"Conceding  the  rule  to  be  that  in  order  to  recover  a  sum  as  liq- 
uidated damages  it  is  unnecessary  to  prove  actual  damage,  it  is 
also  true  that  no  provision  in  a  contract  for  the  payment  of  a  fixed 
sum  as  damages,  whether  stipulated  for  as  a  penalty  or  as  liquidated 
damages,  will  be  enforced  in  a  case  where  the  court  sees  that  no 
damage  has  been  sustained."  Gay  Mfg.  Co.  v.  Camp,  65  Fed.  794- 
800,  13  C.  C.  A.  137;  Northwest  Fixture  Co.  v.  Kilbourne  &  Clark 
Co.,  128  Fed.  261,  62  C.  C.  A.  638;  19  Am.  &  Eng.  Encyc.  of  Law 
(2d  Ed.)  410;  New  York  &  N.  E.  R.  Co,  v.  Church,  58  Fed.  600, 
7  C.  C.  A.  384;  1  Pars.  Shipp.  &  Adm.  313;  Sedg.  on  Damages,  215; 
1  Pom.  Eq.  Jur.  433-444.  In  Societe  des  Voiliers  Francais  v.  Ore- 
gon R.  &  Nav.  Co.  (D.  C.)  178  Fed.  333,  in  a  suit  claiming  demurrage. 
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the  libelant  contended  for  eight  cents  per  day  per  ton  upon  the  net  ton- 
nage of  the  vessel.    The  court  said : 

"This  rate,  as  Is  well  known,  is  the  one  ordinarily  stipulated  for  in  char- 
ter parties,  and  is  imposed  in  the  way  of  a  penalty  for  delay  in  loading." 

[4]  If  the  sum  agreed  to  be  paid  as  fixed  by  the  agreement  in  the 
case  at  bar  is  a  penalty  for  the  delay  in  completing,  the  work  on  the 
ship  or  to  secure  the  payment  of  the  amount  of  damage  that  the 
ship  may  actually  suffer  from  such  delay,  the  ship  cannot  recover  more 
than  the  damage  actually  sustained.  "In  such  cases  the  courts  sit- 
ting in  admiralty  award  the  damages  actually  suffered.  *  *  * 
A  court  of  admiralty  within  the  scope  of  its  powers  acts  upon  equita- 
ble principles;  and  when  the  facts  before  it,  in  a  matter  within  its 
jurisdiction,  are  such  that  a  court  of  equity  would  relieve,  and  a 
court  of  law  could  not,  it  is  the  duty  of  the  court  of  admiralty  to 
grant  relief."  Watts  v.  Camors,  115  U.  S.  361,  6  Sup.  Ct.  91,  29 
L.  Ed.  406;  The  Virgin,  8  Pet.  538,  8  L.  Ed.  1036  >  The  Orleans 
V.  Phoebus,  11  Pet.  175,  9  L.  Ed.  677;  Gay  Mfg.  Co.  v.  Camp,  65 
Fed.  799-800,  13  C.  C.  A.  137. 

The  Supreme  Court  of  Alabama,  in  the  case  of  Keeble  v.  Keeble, 
85  Ala.  552,  5  South.  149,  said : 

"The  courts  are  disposed  to  lean  against  any  interpretation  of  a  contract 
which  will  make  it  liquidated  damages;  and  in  all  cases  of  doubtful  in- 
tention will  pronounce  the  stipulated  sum  a  penalty." 

.    Decree  for  the  libelant. 


DARK  V.  BALTIMORE  &  O.  R.  CO. 
(District  Court,  D.  Maryland.    June  22,  1912.) 

COMMEBOB    (§   27*) — EMPLOTEB'S   LIABILITY   ACT—EMPLOrfi    "ENGAGED   IN   IN* 
TEBSTATE   COMMERCE." 

When  an  engine  and  tender  used  by  defendant  railroad  company  in 
hauling  interstate  trains  between  two  points  reached  the  end  of  their  run 
and  had  been  placed  on  a  fire  track  as  usual  to  await  the  time  for  start- 
ing on  the  return  trip,  plaintiff,  who  was  employed  in  making  running 
repairs,  was  sent  to  replace  a  bolt  which  had  been  lost  from  a  brake 
shoe  of  the  tender,  and  while  so  emplojfed  was  injured  through  the  neg- 
ligence of  a  fellow  servant  Held,  that  defendant  was  engaged  in  inter- 
state conmierce,  and  plaintiff  was  employed  therein  at  the  time  of  his 
Injury,  within  the  meaning  of  Employer's  Liability  Act  (Act  April  22, 
1908,  c.  149,  §  1,  35  Stat  65  [Act  U.  S.  Oomp.  St.  Supp.  1911,  p.  1322]), 
and  could  maintain  an  action  thereunder. 

[Ed.  Note.— -For  other  cases,  see  Commerce,  Cent  Dig.  (  25 ;  Dec  Dig. 
I  27.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2392-2394; 
▼ol.  8,  pp.  7649-7651.] 

At  Law.  Action  by  George  H*  Darr  against  the  Baltimore  &  Ohio 
Railroad  Company.  On  motion  by  defendant  for  new  trial.  Over- 
ruled. 

•For  other  casei  see  same  topic  ft  |  mtjkbbb  in  Dee.  A  Anu  Digs.  1907  to  date,  St  Rep'r  Indexee 
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Walter  C,  Capper,  of  Cumberland,  MA,  for  plaintiff. 
George  A.  Pearre,  of  Cumberland,  Md.,  for  defendant. 

ROSE,  District  Judge.  The  plaintiff  was  employed  by  the  defend- 
ant. He  was  injured  while  in  its  service.  He  brought  suit  under  the 
federal  Employer's  Liability  Act.  He  recovered  a  verdict.  The  de- 
fendant moves  for  a  new  trial.  It  says  that  the  plaintiff  was  not  en- 
titled to  the  benefits  of  the  act  in  question.  His  regular  work  was 
the  making  of  what  are  called  "running  repairs."  He  was  hurt  while 
repairing  the  brake  shoe  of  a  locomotive  tender  or  tank. 

From  the  testimony  offered  on  his  behalf  the  jury  were  entitled  to 
find  that  the  locomotive  and  tender  upon  which  he  was  working  were 
habitually  and  regularly  used  by  the  defendant  in  interstate  commerce. 
Their  usual  run  carried  them  through  the  states  of  Maryland  and 
West  Virginia. 

Upon  the  morning  upon  which  the  accident  happened,  and  very 
shortly  before  its  occurrence,  they  had  brought  a  train  from  Bruns- 
wick, Md.,  through  West  Virginia  to  Cumberland,  Md.  They  were 
later  in  the  day  to  take  a  tram  back  over  the  same  route,  and  they 
did.  It  does  not  appear  that  in  the  interval  they  were  otherwise  used. 
Upon  their  arrival  in  Cumberland  they  were,  as  usual,  run  upon  what 
is  called  the  "fire  track."  The  evidence  as  to  the  uses  to  which  the 
locomotive  and  tender  were  put  by  the  defendant,  and  the  way  in 
which  they  were  employed  on  the  day  in  question,  was  put  in  by  the 
plaintiff.  The  defendant  offered  no  evidence  on  the  subject.  A  bolt 
had  fallen  out  of  the  brake  shoe  on  one  of  the  wheels  of  the  tender." 
As  a  result  the  brake  beam  hung  down  in  dangerous  proximity  to  the 
rail.  The  plaintiff  was  directed  to  make  the  necessary  repairs.  He 
found  the  tender  on  the  fire  track.  While  engaged  in  repairing  it,  he 
was  injured  as  the  result  of  the  negligence  of  a  fellow  employe  who 
had,  contrary  to  the  directions  of  the  plaintiff  and  unknown  to  him, 
put  the  air  on  the  brake. 

The  defendant  says  that  neither  it  nor  the  plaintiff  was  at  the  time 
of  the  accident  engaged  in  interstate  commerce.  It  relies  especially  ' 
on  Pedersen  v.  Delaware,  Lackawanna  &  Western  Railway  Co.,  197 
Fed.  537,  recently  decided  by  the  Circuit  Court  of  Appeals  for  the 
Third  Circuit,  and  apparently  as  yet  unreported.  That  case  affirms 
the  judgment  of  the  District  Court  for  the  Eastern  District  of  Penn- 
sylvania. The  opinion  of  Judge  McPherson,  who  heard  the  case  be- 
low, is  reported  in  184  Fed.  737. 

In  the' Pedersen  Case  the  employe  injured  was  engaged  in  construct- 
ing a  track  which  when  finished  was  to  be  used  in  both  interstate  and 
intrastate  commerce.  While  in  the  act  of  obtaining  some  materials  for 
this  work,  he  crossed  a  track  of  the  railroad  company  in  use.  He  was 
struck  by  an  intrastate  train.  The  court  held  that  the  act  applies  only 
to  those  cases  in  which  at  the  time  of  the  accident  both  the  employer 
and  the  employe  are  engaged  in  interstate  commerce.  Under  the  facts 
before  them  they  thought  neither  were.  They  said)  the  construction 
they  put  upon  the  act  did  not- 
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''by  reason  of  tbe  general  character  of  their  customary  work,  draw  an 
arbitrary  line  and  confer  the  benefit  of  the  act  on  certain  employes,  such 
as  engineers,  firemen,  conductors,  and  brakemen,  and  exclude  others,  such  as 
bridge  builders,  station  employes,  or  track  laborers.  On  the  contrary,  it 
makes  the  relation  of  the  employ^*s  particular  work  to  interstate  transporta- 
tion at  the  time  the  Injury  is  sustained  the  test  This  may  often  be  a  diffi- 
cult subject  owing  to  the  complicated  character  of  a  railroad's  business,  and 
illustrations  may  be  misleading.  But  we  think  reflection  will  make  it  clear 
that  the  same  kind  of  an  act  may  at  one  time  be  a  part  of  interstate  trans- 
portation and  at  another  time  may  have  nothing  to  do  with  it.  If,  for  ex- 
ample, the  nature  of  an  employ6*8  occupation  is  such  that  he  is  sometimes 
helping  to  move  interstate  trains  and  again  is  helping  to  move  trains  that 
are  purely  local,  all  that  can  be  said  as  a  general  proposition  is  that  the 
act  of  Congress  protects  him  in  one  case  and  does  not  protect  him  In  another. 
The  power  of  Congress  Is  adequate  in  one  case  and  does  not  exist  in  the 
other.  It  is  inevitable  that  each  situation  must  be  considered  by  itself  and 
must  be  tested  by  the  requirements  prescribed  by  Congress." 

In  Colasurdo  v.  Central  R.  R.  Co.  of  New  Jersey  (C.  C.)  180  Fed. 
832,  the  plaintiff  was  a  track  repairer  on  the  Central  Railroad  of  New 
Jersey.  The  tracks  were  used  for  both  interstate  and  intrastate  busi- 
ness. The  injury  for  which  the  plaintiff  sued  was  inflicted  by  a  train 
which  was  running  from  one  point  in  New  Jersey  to  another,  although 
at  its  terminus  it  connected  with  ferries  over  which  some  of  its  pas- 
sengers went  to  New  York.  Judge  Hand,  while  recognizing  that  the 
act  required  that  both  the  carrier  and  the  employe  should  at  the  time 
of  the  happening  of  the  injury  be  engaged  in  interstate  commerce, 
pointed  out  that: 

"If  the  employ^  was  engaged  in  such  commerce  so  was  the  road,  for  the 
road  was  the  master  and  the  servant's  act  its  act" 

'  This  case  was  carried  on  appeal  to  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit.    That  tribunal  said: 

"We  think  the  statute  was  intended  to  apply  to  every  carrier  while  en- 
gaged in  interstate  commerce,  and  to  an  employ^  of  such  carrier  while  so 
engaged,  and  if  these  conditions  concur  the  fact  that  the  carrier  and  the 
employ^  may  also  be  engaged  in  intrastate  commerce  is  immaterial.  The 
plaintiff  was  repairing  an  interstate  road  over  which  interstate  passengers 
and  freight,  and  cars  and  engines,  engaged  in  interstate  commerce  were  con- 
stantly passing.  This  subject  was  carefully  considered  by  Judge  Hand  upon 
the  motion  for  a  new  trial,  and  we  agree  with  him  in  the  conclusion  reached, 
that  the  action  was  maintainable  under  the  act" 

Judge  McPherson,  in  the  Pedersen  Case,  supra,  expressed  him- 
self as  unable  to  concur  with  this  construction,  and  he  held  that  in  the 
case  before  him  the  only  act  in  which  the  carrier  was  engaged  was  the 
running  of  an  intrastate  train.    He  said : 

"I  do  not  see  how  Congress  can  declare  that  a  purely  intrastate  act  shall 
subject  the  carrier  to  liability  solely  because  such  act  has  injured  a  person 
who  at  the  time  is  engaged  In  commerce  between  the  states.  *  *  *  I  can- 
not escape  the  conclusion  that  the  carrier's  liability  must  be  determined  by 
considering  what  kind  of  act  did  the  harm  and  not  exclusively  by  the  occu- 
pation of  the  injured  person.'* 

In  the  Second  Employer's  Liability  Cases,  223  U.  S.  1,  32  Sup.  Ct 
169,  56  L.  Ed.  327,  the  Supreme  Court  expressly  decided  that  the 
fact  that  the  negligence  which  caused  the  injury  was  of  an  employe 
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engaged  in  intrastate  commerce  was  immaterial,  "for  such  neg- 
ligence, when  operating  injuriously  upon  an  employe  engaged  in  inter- 
state commerce,  has  the  same  effect  upon  that  commerce  as  if  the 
negligent  employe  were  also  engaged  therein." 

In  affirming  Judge  McPherson's  judgment  below,  the.  Circuit  Court 
of  Appeals  for  the  Third  Circuit,  of  course,  recognized  that  the  deci- 
sion of  the  Supreme  Court  had  made  the  fact  3iat  the  train  which 
inflicted  the  injury  was  an  intrastate  one  a  matter  of  no  consequence. 
It  was  of  opinion  that  the  employe  himself  was  not  engaged  at  the  time 
of  the  accident  in  interstate  commerce.  It  held  that,  while  in  one  sense 
the  employer  was  always  and  at  all  times  engaged  in  interstate  com- 
merce, that  was  not  the  sense  in  which  the  words  were  used  in  the 
act.  Being  of  opinion  that  the  employe  was  not  engaged  in  interstate 
commerce,  the  court  had  no  occasion  to  consider  whether  if,  in  the 
course  of  his  employment,  he  had  been  so  engaged,  the  employer  would 
as  the  result  of  that  fact  have  also  been  engaged  in  such  commerce. 

The  question  does  not  appear  to  me  to  be  material  in  the  case  at 
bar.  Allusion  has  been  made  to  it  principally  to  show  that  it  has 
not  been  overlooked. 

If  the  locomotive  and  tender  at  the  time  of  the  happening  of  the 
accident  were  engaged  in  interstate  commerce,  the  Pedersen  Case 
holds  that  the  fact  that  the  plaintiff  was  a  repairman  does  not  take  him 
out  of  the  protection  of  the  act.  Were  the  locomotive  and  tender  so 
employed  ? 

In  Walsh  v.  New  York,  New  Haven  &  Hartford  Railway  Co.,  one 
of  the  Second  Employer's  Liability  Cases,  supra,  the  plaintiff  was 
injured  while  replacing  the  drawbar  of  a  car.  The  statement  qi 
facts  contains  no  further  information.  It  may  be  gathered,  however, 
from  some  of  the  statements  in  the  arguments  of  counsel,  that  per- 
haps the  car  in  question  contained  at  the  time  perishable  freight 
brought  from  outside  the  state  in  which  the  accident  happened.  It 
was  contended  for  the  railroad  company  that  it  bore  the  same  rela- 
tion to  interstate  commerce  it  would  have  had  had  it  been  in  the 
repair  shop  awaiting  repairs.  The  Supreme  Court,  however,  held 
the  carrier  liable  under  the  act. 

Doubtless  in  the  administration  of  this  act  it  will  be  necessary  often 
to  draw  some  very  fine  distinctions.  It  does  not  seem  to  me,  how- 
ever, that  the  line  can  be  drawn  between  replacing  a  drawbar  of  a 
car  and  putting  back  a  bolt  into  the  brake  shoe  of  a  tender.  Nor 
db  I  think  it  can  be  drawn  between  a  fire  track  and  another  kind  of 
yard  or  terminal  track. 

It  has  been  suggested  that  the  special  circumstances  to  which 
counsel  in  the  argument  before  the  Supreme  Court  alluded  with 
reference  to  the  car  in  the  Walsh  Case  differentiate  it  from  the  loco- 
motive in  this.  It  must  be  borne  in  mind,  however,  that  the  Supreme 
Court  itself  did  not  attach  sufficient  significance  to  those  special  cir- 
cumstances to  mention  them. 

In  this  case  the  engine  was  at  the  time  of  the  accident  habitually 
used  in  interstate  commerce,  and,  apparently,  from  the  testimony,  in 
no  other  kind  of  commerce.    It  was  not  withdrawn  from  service. 
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Judge  Rudkin  suggests,  in  Lamphere  v.  Oregon  R.  R.  &  Naviga- 
tion Co.  (C.  C.)  193  Fed.  248,  that  among  the  railroad!  employes  not 
protected  by  the  act  are  those  engaged  in  the  repair  of  engines  and 
cars  which  have  been  removed  from  the  service. 

In  this  case  no  such  removal  has  taken  place.  The  engine  came  in 
from  its  interstate  commerce  run  as  usual,  and  apparently  went  out 
as  usual.  The  repairs  which  the  plaintiff  was  making  to  it  were  of 
the  ordinary  trivial  kind  which  must  be,  and  habitually  are,  made 
from  day  to  day  without  in  any  wise  interfering  with  the  ordinary 
and  profitable  use  of  the  equipment.  At  the  time  of  the  accident  I 
am  persuaded  the  locomotive  and  tender  were  "instruments  of  inter- 
state commerce"  as  those  words  are  used  by  the  Supreme  Court.  A 
very  slight  change  of  the  facts  might  doubtiess  have  taken  the  plain- 
tiff out  of  the  protection  of  the  act. 

In  addition  to  the  cases  already  cited,  reference  may  be  had  to 
Taylbr  v.  Southern  R.  R.  Co.  (C.  C.)  178  Fed.  380;  Zikos  v.  Oregon 
R.  R.  &  Navigation  Co.  (C.  C.)  179  Fed.  893;  Van  Brimmer  v. 
Texas  &  Pacific  R.  R.  Co.  (C.  C.)  190  Fed.  394;  Behrens  v.  Illinois 
Central  R.  R.  Co.  (D.  C.)  192  Fed.  581.  The  last  two  illustrate  how 
radical  a  difference  there  may  be  in  the  construction  put  upon  this 
act  by  different  judlges. 

In  consequence  of  what  has  been  said,  the  defendant's  motion  for 
a  new  trial  must  necessarily  be  overruled 


BRADY  V.  SOUTH  SHORE  TRAOTION  CO. 

In  re  BRADY  et  aL 

(District  Court,  SL  D.  New  York.    July  1,  1912.) 

L  RECBXVEBS    (I     73*) — INTEBFEBBNCE     with    P&OPEBTT — ^INJX7N0TI0I7 — STBiaET 

Railroads. 

Where  receivers  of  a  street  railroad  company  operated  cars  on  tracks 
over  a  bridge  belonging  to  a  city  under  a  franchise  granted  by  the  city, 
and  a  competing  company  operating  its  cars  over  the  bridge  advertised 
that  it  would  establish  by  separate  cars  a  three-cent  fare  service  over 
the  bridge,  which  the  revivers  claimed  would  seriously  interfere  with 
the  property  in  their  control,  the  court  in  which  the  receivership  was 
pending  had  jurisdiction  to  prevent  such  action  by  a  restraining  order 
or  injunction  in  the  receivership  action,  it  appearing  that  such  competing 
company  had  not  complied  with  the  public  service  law  so  as  to  entitle 
it  to  maintain  a  through  service  over  the  bridge. 

[Ed.  Note. — ^For  other  cases,  see  Receivers,  Cent  Dig.  f  131:  Dea  Dig. 
I  73.«] 

2.  Courts  (J  268*)— Jurisdiction— Territory— operation  ot  Railroads. 

Where  receivers  of  a  street  railroad  operating  in  the  eastern  district 
of  New  York  complained  of  a  particular  operation  of  cars  by  a  com* 
peting  company  as  irreparably  injuring  the  property  In  the  hands  of 
such  receivers,  which  operation  was  continuous  and  partly  within  the 
district,  and  it  was  not  susceptible  of  territorial  separation,  the  court  in 

•For  otber  caiet  lee  lame  topic  ft  f  nttmbkb  In  Dec.  k  Am.  Digi.  1907  to  daU,  ft  Rep'r  IndexM 
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that  district  had  jurisdiction  of  a  snit  to  restrain  snch  competlnsr  com- 
pany's acts,  though  a  large  part  thereof  were  done  in  another  district 

[Ed.  Note.— For  other  cases,  see  Ck>urta,  Cent  Dig.  H  806,  807,  812; 
Dec.  Dig.  I  208.* 

Jurisdiction  as  affected  by  possession  of  the  subject-matter,  see  note 
to  Adams  v.  Mercantile  Trust  Co.,  15  G.  a  A.  6.] 

8.  Street  Railboads  (§  30*) — Franchise — Receivers — Coicpetino  Service. 
A  traction  company  in  the  hands  of  receivers  had  obtained  a  franchise 
from  the  city  to  maintain  a  shuttle  service  over  trades  on  a  bridge  owned 
by  the  city,  the  franchise  indicating  that  the  city  considered  such  service 
as  distinct  from  the  general  right  to  operate  cars  over  the  bridge  with 
transfer  privileges  at  the  termini.  Defendant  having  obtained  a  fran- 
chise to  operate  cars  on  certain  streets,  also  obtained  a  license  to  run 
its  cars  over  the  bridge  trades  on  an  express  contract  with  the  city  that 
the  fare  should  not  be  more  than  five  cents,  and  that  transfers  should  be 
furnished  at  the  termini.  Held,  that  such  license  plainly  contemplated 
that  defendant  should  not  inaugurate  a  pure  shuttle  service  in  competi- 
tion with  the  receivers,  and  defendant  having  advertised  that  it  would 
run  separate  cars  over  the  bridge  without  transfers  for  three-cent  fare, 
without  having  received  the  approval  of  the  Public  Service  Commission 
covering  such  service,  and  without  having  given  the  statutory  notice  of 
its  plans,  it  was  a  trespasser  and  subject  to  an  injunction  at  the  instance 
of  the  receivers.      * 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  f  47; 
Dec.  Dig.  (  30.*] 

In  Equity.  Suit  by  Paul  T.  BradSy  against  the  South  Shore  Trac- 
.  tion  Company.  In  the  matter  of  the  application  of  Paul  T.  Brady 
and  Willard  V.  King»  as  receivers  of  the  South  Shore  Traction  G>m- 
pany,  for  an  order  restraining  the  Third  Avenue  Bridge  Company,  its 
lessees,  etc.,  from  operating  certain  cars  over  the  Queensboro  Bridge, 
in  competition  with  petitioners,  for  a  three-cent  fare.  Motion  to  con- 
tinue the  restraining  order  granted,  and  issues  set  down  for  further 
proof,  or  referred. 

Gifford,  Hobbs  &  Beard,  of  New  York  City  (Arthur  C.  Hume,  of 
New  York  City,  of  counsel),  for  petitioners. 

Evarts,  Choate  &  Sherman,  of  New  York  City  (Herbert  J.  Bick- 
ford,  of  New  York  City,  of  counsel),  for  respondent  Third  Ave. 
Bridge  Co. 

CHATFIELD,  District  Judge.  This  court  has  appointed  receivers 
of  the  South  Shore  Traction  Company  in  the  present  action,  who  are 
operating  cars  over  what  is  known  as  the  Queensboro  Bridge,  for  a 
three-cent  fare.  The  South  Shore  Traction  Company  has  franchises 
extending  over  this  bridge  and  further  out  into  Long  Island,  but  the 
present  question  has  nothing  to  do  with  anything  except  the  cars  op- 
erated x>n  this  bridge,  in  what  is  known  as  a  shuttle  service. 

The  Third  Avenue  Bridge  Company,  according  to  the  papers,  has 
also  obtained  from  the  city  of  New  York  the  right  to  operate  cars 
in  Manhattan  and  over  the  Queensboro  Bridge  upon  the  same  tracks 
as  those  used  by  the  South  Shore  Traction  Company.  These  tracks 
belong  to  the  city  of  New  York,  and  the  franchise  or  license  to  both 
companies  is  to  use  these  tracks  for  the  purposes  granted  by  the  city. 

*For  oUier  cmsei  bm  lame  topic  ft  S  nwbxb  in  Dec.  St  Am.  Digs.  1907  to  datflb  A  Rep'r  IndaxM 
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The  Third  Avenue  Bridge  Company,  in  its  contract  with  the  city,  was 
given  the  right  to  operate  cars  over  the  bridge  and  to  Third  Avenue, 
New  York,  and  there  to  connect  with  other  companies  of  the  elevated 
or  surface  system,  and  to  furnish  transfers  at  these  points.  It  ob- 
tained* its  franchise,  having  organized  under  the  Railway  Law  of  the 
state  of  New  York,  and  received  from  the  Public  Service  Commis- 
sion the  certificates  of  approval  required  by  the  railroad  law  of  the 
state.  But  certain  objections  are  made  to  the  validity  of  these  ap- 
plications, and  of  the  rights  claimed  thereunder  by  the  Third  Avenue 
Bridge  Company,  and  these  objections  will  be  considered  later. 
^  The  suit  in  which  the  receivers  were  appointed  was  a  creditors'  ac- 
tion in  equity.  The  receivers  have  continued  by  order  of  this  court 
the  operation  of  cars  upon  this  bridge,  and  have  succeeded  in  paying 
the  expenses  of  that  operation  and  the  expenses  of  the  receivership, 
but  have  not  received  sufficient  return  to  indicate  that  a  three-cent 
or^  shuttle  car  traffic  over  this  bridge  can  do  more  than  to  furnish  a 
fair  return  for  the  expenditure.  In  other  words,  there  is  no  large 
profit,  or  no  profit  at  all,  to  the  South  Shore  Traction  Company,  after 
the  expenses  of  the  road's  operation  are  met;  so  that  the  advantage 
to  the  South  Shore  Traction  Company  is  a  protection  of  its  franchises, 
and  the  advantage  of  maintaining  a  road  in  operation.  The  Third 
Avenue  Bridge  Q^mpany  announced  during  the  month  of  April,  1912, 
that  upon  the  21st  day  of  April,  1912,  it  would  institute  a  three-cent 
fare  service,  by  separate  cars,  from  Third  Avenue,  New  York,  to  the 
plaza  in  Long  Island  City — ^that  is,  at  the  eastern  end  of  the  Queens- 
boro  Bridge — and  that  no  transfers  would  be  received  or  given.  This 
service  would  duplicate  that  furnished  by  the  receivers  of  the  South 
Shore  Traction  Company,  except  for  the  block  between  Second  and 
Third  avenues  in  New  York  as  the  shuttle  car  service  of  the  receivers 
terminates  at  Second  avenue,  or  at  the  western  plaza  terminus  of  the 
bridge.  Under  these  circumstances  the  receivers  applied  to  this  court 
for  an  injunction  restraining  the  Third  Avenue  Bridge  Company 
from  instituting  the  service  advertised,  and  a  temporary  restraining 
order  was  granted  until  the  motion  for  an  injunction  could  be  heard. 
This  restraining  order  has  been  in  effect  and  the  matter  adjourned 
from  time  to  time.  The  Third  Avenue  Bridge  Company  has  now  an- 
swered the  application  for  injunction  by  raising  several  objections, 
not  only  controverting  and  contradicting  allegations  in  the  petition, 
but  also,  and  notwithstanding  these  denials,  claiming  that  this  court  has 
no  jurisdiction  either  to  entertain  the  application  for  this  injunction, 
or  to  make  any  order  with  respect  thereto. 

The  first  ground  of  opposition  to  an  exercise  of  jurisdiction  by 
this  court  is  that  the  matter  should  not  be  considered  as  an  incident 
to  the  present  equity  action,  nor  taken  up  on  motion,  but  that  it  can 
only  be  considered  by  a  bill  in  equity,  and  that  the  United  States  Dis- 
trict Court  as  such  has  no  jurisdiction.  The  Third  Avenue  Bridge 
Company  cites  such  cases  as  N.  Y.  &  Harlem  R.  Co.  v.  Forty-Second 
St,  etc.,  R.  R.  Co.,  SO  Barb.  (N.  Y.)  285,  Wheaton  v.  Daily  Telegraph 
Co.,  124  Fed.  61,  59  C.  C.  A.  427,  Horn  v.  Pere  Marquette  R.  Co. 
ct  aJ.  (C.  C.)  151  Fed.  626,  in  support  of  this  contention;  and  it  may 
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be  assumed  that  the  United  States  court  could  have  no  jurisdiction, 
inasmuch  as  this  is  not  a  proceeding  in  bankruptcy,  unless  the  acts  of 
its  officers,  namely,  the  receivers,  and  the  property  in  the  custody  of 
the  court,  are  being  interfered  with,  so  that  the  authority  of  the  court 
itself  is  attacked,  and  an  injunction  order  may  be  rendered  necessary 
to  uphold  the  authority  of  the  court  in  the  administration  of  the  prop- 
erty under  its  control. 

[  1  ]  The  receivers  are  in  possession  of  certain  rights  obtained  from 
the  city  of  New  York,  and  in  so  far  as  such  intangible  rights  can  be 
said  to  be  possessed,  these  rights  as  a  whole  are  held  by  the  receivers 
of  this  court,  and  any  interference  with  their  action  is  interference 
with  the  action  of  the  court  itself.  The  court,  therefore,  may,  by 
restraining  order  or  injunction,  prevent  interference  with  the  prop- 
erty of  the  South  Shore  Traction  Company ;  that  is,  the  South  Shore 
Traction  Company's  franchise.  But  the  Third  Avenue  Bridge  Com- 
pany replies  to  this  that  no  interference  with  the  exercise  of  the  fran- 
chise of  the  South  Shore  Traction  Company  is  anticipated.  That  in- 
asmuch as  the  tracks  belong  to  the  city  of  New  York,  and  the  right  to 
use  those  tracks  can  be  granted  under  the  laws  of  the  state,  the  South 
Shore  Traction  Company  and  its  receivers  have  no  ground  for  ob- 
jection, if  such  right  to  use  the  tracks  is  legally  given  to  other  parties, 
and  that  the  question  of  illegality  cannot  be  raised  herein. 

If  this  contention  is  correct,  it  must  follow  that  this  court  has  no 
jurisdiction  to  protect  the  franchises  of  the  South  Shore  Traction 
Company,  nor  the  exercise  of  those  franchises  by  the  receivers,  un- 
less the  operations  of  the  Third  Avenue  Bridge  Company  go  so  far 
as  to  prevent  the  receivers  from  running  their  own  cars  and  carrying 
on  their  own  operations.  But,  on  the  other  hand,  the  position  taken 
by  the  receivers  is  not  that  of  a  claimant  to  title  or  right  of  posses- 
sion as  to  any  of  the  property  or  franchise  rights  of  the  Third  Avenue 
Bridge  Company.  Hence  a  determination  of  whether  the  receivers 
are  entitled  to  an  injunction  would  not  be  a  determination  of  their 
right  to  property  in  the  possession  of  other  parties  under  a  claim 
of  title.  The  cases  cited  by  the  Third  Avenue  Bridge  Company,  such 
as  Wheaton  v.  Daily  Telegraph  Co.,  supra,  have  to  do  with  an  attempt 
by,  the  receivers  to  obtain  possession  of  property  in  the  possession  of 
their  opponents,  and  claimed  by  the  opponents,  and  suqh  claim  of  title 
must  be  litigated  in  a  plenary  suit.  This  is  the  law  both  of  equity 
and  bankruptcy,  and  its  application  in  bankruptcy  is  well  known.  But 
the  receivers  have  a  right  in  the  primary  suit  to  prevent  irreparable 
injury  to  their  property  by  any  one  who  upon  the  record  has  not  a  right 
to  inflict  that  injury.  They  have  the  right  to  prevent  an  act  by  any 
one  which  will  interfere  with  the  possession  or  value  of  the  property 
that  they  are  administering  as  receivers,  where  the  record  or  rights 
of  the  party  causing  the  injury  show  on  their  face  that  they  have  not 
a  legal  right  to  do  what  they  are  attempting  to  do. 

It  is  pointed  out  by  the  Third  Avenue  Bridge  Company  that  the 
right  to  operate  tracks  in  a  street  is  a  franchise,  while  the  right  to  run 
the  cars  over  the  city's  property  or  tracks  on  the  bridge  is  a  mere  li- 
cense, and  that  the  Third  Avenue  Bridge  Company's  franchise  in  the 
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Streets  at  the  western  end  of  the  bridge  is  distinct  and  separate  from 
the  license  alleged  to  have  been  given  to  them  by  the  city  to  run  cars 
over  the  bridge.  They  argue  from  this  that  the  position  of  the  receiv- 
ers in  attempting  to  prevent  the  exercise  of  the  license  to  run  cars 
over  the  bridge  by  alleging  invalidity  with  respect  to  the  franchise  in 
the  streets — ^that  is,  at  points  beyond. where  the  receivers  come  in 
.  competition  with  their  operation — ^is  of  no  avail,  for  the  reason  that' 
the  receivers  have  no  right  to  call  in  question  the  Third  Avenue  Bridge 
Company's  operation  of  cars  in  the  streets  of  New  York,  and  that 
this  can  be  done  only  by  the  public;  that  is,  the  city,  or  a  taxpayer, 
or  the  state.  Long  Acre  E.  L.  &  P.  Co.,  188  N.  Y.  361,  80  N*  E. 
1101 ;   City  of  New  York  v.  Bryan,  196  N.  Y.  158,  89  N.  E.  467. 

It  is  unnecessary  for  us  to  consider  whether  or  not  the  Third 
Avenue  Bridge  Company  might  operate  cars  around  the  block  be- 
tween Second  and  Third  avenues  in  New  York,  if  they  did  not  at- 
tempt to  cross  the  bridge,  nor  are  we  concerned  with  the  way  in  which 
the  Bridge  Company's  cars  proceed  after  leaving  the  plaza  in  Man- 
hattan. The  receivers'  contention  is  based  upon  the  attempt  upon  the 
part  of  the  Bridge  Company  to  operate  a  Continuous  trip  over  the 
bridge  and  over  a  route  in  Manhattan;  and  so  long  as  the  Bridge 
Company  attempts  to  use  this  continuous  trip,  involving  the  passage 
over  the  bridge,  their  acts  so  affect  the  property  in  the  possession  of 
the  receivers  that,  if  this  court  had  jurisdiction  to  consider  the  ques- 
tion at  all,  it  could  certainly  consider  whether  or  not  the  operation, 
as  a  complete  schedule,  is  legal  upon  the  face  of  the  record. 

[2]  It  is  also  apparent  that  the  jurisdiction  of  this  court,  extending 
only  over  the  Eastern  District  of  New  York,  cannot  extend  to  the 
particular  acts,  nor  the  operations  of  the  particular  tracks  in  the 
Borough  of  Manhattan,  in  the  Southern  District  of  New  York.  But, 
again,  the  fact  that  the  trip  outlined  by  the  Bridge  Company's  in- 
tendled  plan  is  indivisible  and  extends  into  this  district  confers  juris- 
diction to  consider  whether  that  trip  should  be  allowed.  An  answer 
to  this  objection  would  seem  to  be  that  any  injunction  from  this 
court  would  not  undertake  to  prevent  the  Bridge  Company  from  oper- 
ating the  tracks  or  cars  without  the  district,  but  would  cover  an  oper- 
ation by  the  Bridge  Company  into  this  district.  If  the  service  as  a 
whole  depends  upon  an  invalid  contract  with  the  city,  or  an  invalid 
franchise,  and  if  the  continuous  operation  cannot  be  separated,  then 
it  should  be  considered  from  the  standpoint  of  validity  of  the  neces- 
sary component  parts,  and  this  court  has  jurisdiction  in  effect  to  pre- 
vent the  whole,  so  long  as  it  is  carried  out  partially  within  the  geo- 
graphical limits  of  this  district.  Whether  or  not  the  Bridge  Company 
can  remedy  its  irregular  procedure  in  failing  to  advertise  its  rates 
and  service,  so  as  to  comply  with  the  requirements  of  the  Public  Serv- 
ice Law,  and  whether  or  not  the  Bridge  Company  can  support  its 
right  to  a  franchise  in  the  streets  of  Manhattan,  over  the  route  as 
finally  adopted,  will  not  determine  this  question.  The  provisions  of 
the  Public  Service  Law  are  categorical  in  terms,  and  compliance  there- 
with is  made  mandatory,  unless  the  Commission  grants  exemption. 
A  certificate  of  necessity  for  through  service  should  not  be  used  for 
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an  entirely  different  purpose,  without  strict  compliance  with  the  laws 
giving  supervision  or  power  of  regulation  to  a  Public  Service  Com- 
mission. If  the  law  has  not  been  observed,  then  an  action  to  stop 
the  use  of  the  cars  could  be  brought  by  the  proper  parties  to  prevent 
operation  in  violation  of  the  regulative  statute,  and  with  such  action 
we  are  not  concerned,  nor  can  this  court  impose  penalty.  But  if  the 
Bridge  Company  should  take  possession  of  property  of  the  receivers, 
or  interfere  with  their  use  of  that  property,  and  if  the  Bridge  Com- 
pany had  failed  to  comply  with  the  Public  Service  Law,  there  would 
certainly  be  ground  enough  for  this  court  to  prevent  (until  the  man- 
datory statutory  requirements  have  been  met)  such  irreparable  injury 
to  property  within  its  control,  and  such  disregard  of  its  rights  to 
exercise  jurisdiction.  To  hold  otherwise  would  be  sustaining  a  taking 
of  property  without  compensation  or  due  process  of  law  for  the  pur- 
poses of  the  Bridge  Companjr,  which  is  illegal,  whether  by  government 
or  individual,  and  which  this  court  could  not  allow,  when  affecting 
its  own  control,  even  for  the  purpose  of  allowing  a  test  suit  to  be 
maintained  to  avoid  a  decision  by  itself. 

As  to  the  objection  to  the  validity  of  the  franchise  itself,  through 
the  fact  that  the  change  of  route  was  not  covered  by  an  amended  cer- 
tificate of  incorporation,  until  after  an  application  had  been  mad^  to 
the  board  of  estimate  and  apportionment  for  the  franchise,  there  may 
be  considerable  doubt.  Such  cases  as  Matter  of  N.  Y.  L.  &  W.  R. 
Co.,  88  N.  Y.  279,  and  N.  Y.  &  L.  I.  R.  Co.  v.  O'Brien,  121  App.  Div. 
819,  106  N.  Y.  Supp.  909,  seem  to  indicate  that  invalidity  attaches 
only  to  a  franchise  which  the  company  has  not  provided  for,  and 
which  it  is  not  legally  able  to  receive  at  the  time  it  is  granted,  and 
that  such  invalidity  will  not  follow  the  anticipatory  irregularity  of 
premature  preparation  for  a  somewhat  different  route.  The  case  of 
the  Steinway  Tunnel,  N.  Y.  &  L.  I.  R.  Co.  v.  O'Brien,  supra,  does 
not  seem  to  be  to  the  contrary,  but  there  is  at  least  doubt  enough 
upon  the  matter  so  that  an  injunction  should  not  issue  for  this  cause 
alone. 

[3]  But  the  most  serious  legal  objection  to  the  proposed  action  by 
the  Bridge  Company  is  in  the  opinion  of  this  court  apparent  upon 
the  face  of  the  contract  by  the  Bridge  Company  with  the  city  of  New 
York.  It  has  obtained  a  franchise  to  operate  cars  on  certain  streets, 
and  a  license  to  run  its  cars  over  the  bridge,  upon  an  express  con- 
tract that  the  fare  shall  not  be  more  than  five  cents,  and  that  transfers 
shall  be  furnished  at  the  termini  named.  This  plainly  contemplates 
that  a  pure  shuttle  service  shall  not  be  instituted,  and,  inasmuch  as 
the  South  Shore  Traction  Company  has  obtained  the  apparent  right 
to  maintain  the  shuttle  service,  it  must  be  held  that  the  city  con- 
sidered this  shuttle  service  as  something  distinct  from  the  general 
right  to  operate  cars  between  points  in  Manhattan  and  points  in 
Queens,  with  transfer  privileges  for  distribution  at  the  termini.  If 
the  Bridge  Company  has  not  the  right  to  institute  a  shuttle  service, 
and  if  it  has  not  received  an  approval  of  the  Public  Service  Com- 
mission covering  such  service,  and  if  it  has  not  given  statutory  notice 
of  its  plans,  the  court  can  see  no  reason  why,  upon  the  record  itself. 
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it  should  riot  be  held  that  the  Bridge  Company  is  not  in  the  position 
of  a  pSLTty  in  possession  under  claini  of  title,  but  to  be  rather  that 
of  an  apparent  wrongdoer  or  trespasser,  who,  by  his  trespass,  might 
accomplish  the  same  result  as  the  work  being  done  by  the  receivers, 
but  which  would  completely  destroy  the  value  of  the .  property  in 
their  possession.  Such  a  result,  it  would  seem,  is  within  the  power 
of  a  court  of  equity,  which  is  responsible  for  the  property  in  the 
possession  of  the  receivers,  and  for  their  acts,  to  prevent;  and  no 
controversy  is  raised  by  the  record  which  should  prevent  a  continu- 
ation of  the  restraining  order  until  the  Bridge  Company  can  come 
into  court  with  the  statutes  complied  with,  or  with  an  apparent 
right  to  proceed. 

As  to  the  objection  which  is  made  by  the  Bridge  Company  that 
the  receivers  are  not  in  a  position  to  ask  relief  in  equity,  because 
of  the  alleged  abandonment  or  loss  of  their  own  franchise,  it  need 
only  be. said  that  the  charge  is  contradicted!  by  the  receivers.  Any 
such  issue  can  be  disposed  of  upon  proof,  or  by  reference  upon  this 
application,  and,  until  this  court  as  a  court  of  equity  can  see  that 
the  petitioners  do  not  come  to  it  with  clean  hands,  the  temporary 
stay  should  continue  and  the  injunction  asked  for  be  granted 

The  motion,  therefore,  to  continue  the  restraining  order  wil^  be 
granted,  and  any  issues  presented  by  the  answer,  which  are  not  dis- 
posed of  by  the  rulings  upon  the  present  motion,  will  be  set  down 
for  further  proof  or  referred 


ANDERSON  y.  BOWRING  &  CO. 
(District  Court,  N.  D.  CaUfornia.    August  18,  1911.) 

1.  Shxpfinq  (§  49*) — Chabtebb — Construction— Delfvert  of  Vessel. 

Under  a  time  ctiarter  party  for  a  steamstiip  providing  that  ctiarter  hire 
should  commence  "from  the  day  on  which  she  is  delivered  or  placed  at 
the  disposal  of  the  charterers  at  ♦  •  ♦  or  ♦  •  •  In  such  dock  or 
such  safe  wharf  or  place  as  charterers  may  direct,"  the  vessel  was  de- 
livered when,  by  direction  of  charterers'  agent,  she  proceeded  to  one  of 
the  designated  ports  and  as  near  as  possible  to  a  foaling  wharf  to  await 
her  turn  to  coal,  and  the  charter  hire  then  commenced,  although  she  was 
obliged  to  wait  several  days  for  a  berth. 

[Ed.  Note. — ^For  other  cases,  see  Shipping,  Cent  Dig.  S§  187-202;  Dec. 
Dig.  i  49.*] 

2.  ShippIno  (S  49*)— Time  Charter— Construction— Charter  Hire. 

A  provision  of  a  time  charter  party  that  "in  the  event  of  the  loss  of 
time  from  deficiency  of  men  or  stores,  breakdown  of  machinery,  collision, 
deciding,  stranding  or  other  accident  or  damage  preventing  the  worliing 
of  the  vessel  for  more  than  24  consecutive  hours,  the  time  lost  shall  be 
allowed  to  the  charterers,"  did  not  relieve  the  charterers  from  the  pay- 
ment of  charter  hire  while  the  vessel  was  "docked"  for  receiving  or  dis- 
charging cargo  or  taking  on  bunker  coals. 

[Ed.  Note. — ^For  other  cases,  see  Shipping,  Cent  Dig.  S|  187-202;  Dec. 
Dig.  §  49.*] 

In  Admiralty.    Suit  by  C.  Anderson  against  Bovsrring  &  Co.,  a  cor- 
poration, to  recover  charter  hire.    Decree  for  libelant. 

•For  other  casei  see  same  topic  &  S  numbsb  in  Dec.  &  Am.  Digs.  Id07  to  date,  ft  Rep'r  Indexes 
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.    Wm.  Loewy,  Walter  Loewy,  and  Andros  &  Hengstkr,  for  libelant 
Frank  &  Mansfield  and  Nathan  H.  Frank,  for  respondent. 

DIETRICH,  District  Judge.  The  libelant  seeks  to  recover  from  the 
respondent  $895,  claimed  to  be  due  as  a  balance  on  account  of  the  hire 
by  the  latter  from  the  former  of  the  steamship  Germanicus  for  a  trip 
to  the  west  coast  of  South  America.  By  the  terms  of  the  charter 
party  the  libelant  was  to  receive,  as  hire,  at  the  rate  of  £1,075  sterling 
per  calendar  month,  and  the  only  question  is  whether  the  respondent 
should  be  required  to  pay  for  the  period  intervening  between  June  15 
and  June  22,  1907.  Two  objections  are  urged  to  the  claim:  (1)  That 
the  vessel  was  not  delivered  to  respondent  until  June  22d;  and  (2) 
that,  if  held  to  have  been  delivered  upon  June  15th,  she  could  not  be 
"docked"  until  June  22d,  and  therefore  under  the  express  provisions 
of  the  contract  tiie  time  is  to  be  excepted  from  the  term  for  which  hire 
became  due. 

[1]  The  first  contention  is  based  upon  the  following  paragraph  of 
the  charter  party: 

**The  hire  to  commence  from  the  day  on  which  she  (the  vessel)  Is  delivered 
or  placed  at  the  disposal  of  the  charterers  (but  not  before  June  1,  1907,  if 
required)  at  Gouroz  or  Nanaimo  at  charterers'  option,  in  such  dock  or  such 
Ba%  wharf  or  place  (where  she  may  always  safely  lie  afloat)  as  charterers 
may  direct,  she  being  then  ready,  with  dear  holds,  tight,  staunch,  strong,"  etc. 

It  is  not  denied  that  upon  June  15,  1907,  the  Germanicus  was  in  ev- 
ery respect  "ready"  for  delivery,  and  upon  that  day  one  Welcker,  the 
charterers'  agent,  boarding  her  at  Victoria,  directed  her  captain  to  pro- 
ceed to  Departure  Bay  in  Nanaimo  Harbor.  The  order  was  complied 
with  and  tfie  vessel  entered  the  harbor  upon  the  evening  of  the  same 
day.  The  charterer  proposed  at  once  to  take  on  bunker  coals;  but, 
upon  learning  that  tihe  coaling  tip  was  crowded  with  other  craft, 
Welcker  ordered  the  captain  to  proceed  as  near  as  possible  to  the  coal- 
ing wharf  and  there  await  his  turn.  Complying  with  these  directions 
the  Germanicus  cast  anchor  as  near  the  wharf  as  was  safe  to  go  and 
lay  there  until  June  22d,  when  she  moved  into  the  berth  assigned  to 
her  for  taking  on  coal. 

Upon  behalf  of  respondent  it  is  urged  that,  the  charterer  being  em- 
powered by  the  contract  of  hire  to  name  the  particular  point  of  deliv- 
ery, the  term  of  hire  did  not  commence  to  run  until  the  owner  deliv- 
ered the  vessel  at  the  point  selected,  namely,  the.  coaling  wharf ;  and 
Anderson  et  al.  v.  J.  J.  Moore  &  Co.,  179  Fed.  68,  102  C.  C.  A.  362 
(C.  C.  A.  9th),  is  cited  as  being  directly  in  point.  The  extent  to  which 
the  contract  there  construed  may,  in  the  abstract,  be  differentiated 
from  the  one  here  relied  upon,  need  not  be  determined,  for  the  reason 
that  it  is  thought  that  respondent's  contention  is  ruled  adversely  by 
considerations  arising  out  of  facts  peculiar  to  this  case.  If  we  as- 
sume that  respondent  had  the  right  to  designate  the  point  of  delivery, 
under  the  facts  it  must  be  held  that  its  option  was  exercised  when  it 
directed  the  Germanicus  to  proceed  to  Nanaimo  Harbor,  to  Departure 
Bay  within  the  harbor,  and  to  a  specified  point  near  the  coaling  tip 
within  the  bay.    The  uncontroverted  testimony  of  Capt  Bemdt  is  to 
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the  effect  that  on  June  ISth,  the  vessel  then  being  ready  for  delivery, 
Welcker  directed  him  to  anchor  as  close  as  possible  to  the  coal  tip,  and 
that  from  that  time  on  he  acted  under  the  orders  of  Welcker,  who 
"also  took  care  of  the  ship's  business  on  arrival  at  Departure  Bay,  and 
had  her  entered  at  the  custom  house-"  It  cannot  be  doubted  that  when 
the  Germanicus  cast  anchor  at  the  particular  "place"  in  Nanaimo  Har- 
bor, where  she  was  directed  to  go  and  ordered  to  remain  by  the  char- 
terers' agent,  there  was  a  "delivery"  within  the  literal  calls  of  the  con- 
tract. 

It  is  not  pretended  that  the  contract  conferred  upon  the  respondent 
any  right  or  authority  to  control  the  vessel's  movements  prior- to  deliv- 
ery, and  it  must  be  presumed  that,  when  the  agent  practically  took 
charge  of  her  upon  June  15th,  he  was  acting  under  the  belief  that  she 
was  "delivered."  To  yield  to  respondent's  contention  would  in  effect 
be  to  hold  fhat  the  charterer  had  the  authority  to  go  aboard  the  Ger- 
manicus upon  her  arrival  at  Victoria,  direct  her  to  go  to  a  certain 
"place"  in  Nanaimo  Harbor,  and  there  remain  at  anchor,  subject  to  its 
control  and  disposition,  for  an  indefinite  length  of  time,  without  as- 
suming any  responsibility  or  incurring  any  liability.  It  is  true  that  at 
a  later  date  Welcker  served  formal  notice  upon  the  owner  of  the  ac- 
ceptance of  the  vessd  as  of  June  22d,  but  that  fact  is  unimportant. 
The  notice  was  in  the  nature  of  a  self-serving  declaration,  and  could 
not  operate  to  recall  a  past  event  or  vacate  a  delivery  already  consum- 
mated. If  the  charterer  was  unwilling  to  accept  delivery  at  any  place 
other  than  the  coaling  wharf,  it  should  have  so  advised  the  owner  be- 
fore, not  after,  taking  control  of  and  holding  the  vessel  at  its  disposal 
for  a  week.  The  owner  was  under  no  obligation  to  make  delivery  upon 
any  specified  date,  and  should  have  been  left  to  dispose  of  his  property 
as  he  saw  fit  until  he  could  make  delivery  at  the  wharf.  Under  the  rec- 
ord I  cannot  escape  the  conclusion  that  upon  the  evening  of  June  15th 
both  parties  were  of  the  impression  that,  when  the  vessel  cast  anchor 
near  the  coal  tip  as  directed  by  the  charterer's  agent,  she  was  "deliv- 
ered," and  was  thereafter  at  the  disposal  of  the  charterer.  It  is  impos- 
sible to  account  for  the  conduct  of  the  parties  upon  any  other  theory. 

[2]  Respondent's  second  contention  rests  upon  the  following  provi- 
sion of  the  charter  party : 

'That  in  the  eyent  of  the  loss  of  time  from  deficiency  of  men  or  stores, 
breakdown  of  machinery,  collision,  docking,  stranding,  or  other  accident  or 
damages  preventing  the  Vorking  of  the  vessel  for  more  than  twenty-four 
consecutive  hours,  the  time  lost  shaU  be  allowed  to  the  charterers."    - 

This  language  is  found  in  the  printed  form  used,  and  follows  an- 
other printed  paragraph  (stricken  out  before  the  execution  of  the 
agreement)  as  follows: 

''Steamer  to  dock  and  paint  where  and  when  required  by  charterers,  but 
not  more  than  once  in  every  six  months,  at  owner's  expense,  time  so  excepted 
not  to  be  paid  for  by  charterers.*' 

The  striking  out  of  this  latter  paragraph  operated  to  relieve  the 
owner  from  £e  obligation  to  dock  and  paint  the  vessel,  and  nothing 


Digitized  by 


Google 


G78  197  FEDERAL  REPORTER 

more.  By  its  elimination  the  meaning  of  the  language  above  qiioted 
from  a  subsequent  paragraph  of  the  contract  is  altered  in  no  respect, 
and  upon  a  fair  construction  of  that  paragraph,  in  the  light  of  the  en- 
tire contract,  it  is  not  thought  that  the  word  "docking"  as  therein  used 
was  intended  to  signify  the  process  of  receiving  or  discharging  a  cargo 
or  of  taking  on  bunker  coals.  It  is  quite  plain,  I  think,,  that  in  employ- 
ing the  word  provision  was  being  made  for  loss  of  time  in  cases  where 
it  should  become  necessary  to  dry-dock  the  vessel  for  repairs  or  reno- 
vation. The  "docking"  referred  to  is  that  required  to  keep  the  vessel 
in  "working"  order,  to  enable  the  owner  to  perform  his  obligation  to 
provide  a  serviceable  craft.  In  that  view  the  second  defense,  like  the 
first,  must  be  held  to  be  without  merit. 

It  follows  that  libelant  is  entitled  to  recover  the  amount  prayed  for, 
and  it  will  be  so  ordered. 


MOXIE  CO.  V.  DAOUST. 

(District  Court,  D.  New  Hampshire.    June  22,  1912.) 

No.  380. 

TsADIB-MaBKS    and    TBADE-NaMES    (I    70*) — ^UNLAWPUIi    COMFEnnON — ^MOZIB. 

Complainant  widely  advertised  and  sold  a  beverage  called  "Moxie"  in 
bottles  of  transparent  glass,  of  a  novel  distinctive  shape,  with  a  metal 
top  holding  over  the  neck  of  the  bottle  through  pressure.  Complainant's 
bottle  was  marked  in  two  places  with  the  words  "Trade-Mark,"  and  was 
covered  by  a  label  having  the  word  "Moxie"  thereon,  and  the  figure  of  a 
woman  with  bared  arms  and  a  shoulder  ^oad  of  grain,  specifying  the 
Moxie  Company  of  New  York  and  Boston  as  proprietors.  Defendant  put 
out  a  competing  beverage  called  "Bo-La"  in  a  similar  bottle,  in  the  body 
of  which  was  blown  the  word  "Registered,"  with  the  word  "Bo-La,"  in 
association  with  an  eagle  with  spreading  wings,  and  the  words  "Manu- 
factured by  Dan  Daoust,  Manchester,  N.  H.,"  aU  blown  in  the  bottle  on  a 
sunken  base  surrounded  by  a  circular  line.  The  labels  on  the  bottle 
were  different  in  color  and  design,  defendant's  word  "Bo-La"  in  red  being 
surrounded  with  red  ornamental  lines,  and  the  name  of  the  manufacturer 
and  place  distinctly  set  out  and  prominently  surmounted  by  an  eagle, 
with  spreading  wings,  and  arrows  in  its  claws.  Held  that^  though  the 
form  of  the  bottles  was  practically  the  same,  the  distinctive  markings, 
supplemented  with  the  pictorial  advertising  of  defendant's  goods,  showed 
that  he  was  not  intentionally  building  on  complainant's  reputation,  and 
was  therefore  not  guilty  of  unlawful  competition. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §  81;   Dec.  Dig.  i  70.* 

Unfair  competition  In  use  of  trade-mark  or  trade-name,  see  notes  to 
Scheuer  v.  MuUer,  20  C.  C.  A.  165 ;  Lare  v.  Harper  &  Bros.,  30  G.  C.  A. 
376.] 

In  Equity.     Suit  by  the  Moxie  Company  against  Daniel  Daoust. 
Bill  dismissed. 

Mitchell,  Chadwick  &  Kent,  of  Boston,  Mass.,  for  complainant. 
P.  H.  Sullivan,  of  Manchester,  N.  H.,  for  defendant. 

•For  other  cases  see  same  topic  ft  f  nvmbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ALDRICn,  District  Judge.  In  this  case  the  complainant  asks  for 
an  injunction  upon  the  ground  that  the  defendant  is  engaged  in  un- 
fair competition. 

The  complainant,  through  extensive  advertising,  has  btlilt  up  a  very 
considerable  reputation,  for  the  beverage  known  as  Moxie,  and  it  is 
claimed  that  their  transparent  glass  bottle,  of  a  novel  and  dis- 
tinctive shape,  is  such  that  the  consuming  public  recognizes  the 
bottle,  in  which  the  color  of  the  contents  is  shown,  and  that  the  de- 
fendant's bottle  and  the  color  of  the  beverage  are  so  like  the  com- 
plainant's in  visual  appearance  that  the  purchasing  public  accept  the 
defendant's  beverage,  thinking  it  to  be  Moxie,  when  it  is  not.  The 
complainant's  trade-mark  "Moxie"  is  registered  and  the  name  blown 
in  its  bottles.  The  defendant's  trade-mark  "Bo-La"  is  blown  in  the 
bottles,  with  other  figures,  which  clearly  indicate,  if  examined,  the  ad- 
vertisement of  a  different  article  from  that  known  as  Moxie. 

The  evidence  sufficiently  shows  that  the  defendant's  beverage  was 
originally  put  up  in  champagne  bottles,  which  have  a  well-known 
shape,  and  different  from  that  of  the  Moxie  bottle.  The  defendant 
changed  the  champagne  bottle  to  a  Simpson  bottle,  which  he  says  he 
liked  better,  and,  after  certain  experiments,  ordered  large  quantities 
made,  of  clear  glass  and  of  the  shape  of  the  Simpson  bottle,  which 
is  unquestionably  of  a  shape  like  that  of  the  Moxie  bottle.  The  Simp- 
son bottle  which  he  used  at  first  had  ornamental  flutings  about  the 
top  and  bottom  of  the  body  of  the  bottle.  The  defendant's  explana- 
tion of  the  change  is  that  he  found  a  shortage  of  empty  champagne 
bottles  in  the  market,  that  he  liked  the  Simpson  bottle  better,  and, 
discarding  the  flutings,  had  sufficient  quantities  made  with  markings 
of  his  own. 

Under  the  holdings  in  the  Singer  Case,  163  U.  S.  169,  16  Sup. 
Ct.  1002,  41  L.  Ed.  118,  and  the  Dictionary  Cases,  which  were  trade- 
mark cases,  reported  in  (C.  C.)  150  Fed.  638  and  170  Fed.  167,  95 
C.  C.  A.  423,  and  that  of  the  Yale  &  Towne  Manufacturing  Co.  v. 
Worcester  Manufacturing  Co.,  195  Fed.  528,  which  was  a  patent  case, 
decided  in  the  Court  of  Appeals  for  the  First  Circuit,  April  9,  1912, 
where  the  complainant's  case  was  largely  predicated  upon  the  idea  of 
the  same  visual  appearance,  I  think  the  complainant  here  has  not  made 
out  a  case  for  relief  upon  the  ground  of  unfair  competition. 

The  Moxie  bottle  has  a  metal  top  which  holds  over  the  neck  of  the 
bottle  through  pressure,  while  the  defendant's  has  a  rubber  stopper 
forced  into  the  snout  of  the  neck  of  the  bottle  and  held  by  wire  mech- 
anism. The  complainant's  bottle  is  marked  in  two  places  with  the 
words,  "Trade-Mark,"  while  the  defendant's  bottle  has  blown  on  its 
body,  in  prominent  letters,  "Registered,"  with  the  word  "Bo-La,"  in 
association  with  the  emblem  of  an  eagle  with  spreading  wings,  and 
the  words,  "Manufactured  by  Dan  Daoust,  Manchester,  N.  H.,"  prom- 
inently blown  in  the  bottle,  all  upon  a  sunken  base  surrounded  by  a 
circular  line.  The  labels  are  distinctively  different  in  color  and  de- 
sign; the  defendant's  word  "Bo-La"  being  surrounded  with  red  or- 
namental lines,  with  the  word  "Bo-La"  in  red  letters,  and  the  name 
of  the  manufacturer  and  place  of  manufacture  distinctly  and  promi- 


Digitized  by 


Google 


680  197  FEDERAL  REPORTER 

nently  set  out,  and  prominently  surmounted  by  an  eagle,  with  spread- 
ing wings,  and  arrows  in  its  claws,  while  the  complainant's  label  has 
the  word  "M^oxie,"  and  specifies  the  Moxie  Company  of  New  York 
and  Boston  as  proprietors,  all  of  which  is  emphasized  by  the  figure  of 
a  woman  with  bared  arms,  and  a  shoulder  load  of  grain. 

The  case  is  pretty  strong  upon  the  visual  shape  of  the  bottles,  but 
under  the  doctrine  of  the  cases  to  which  I  have  referred,  especially 
that  of  the  Yale  &  Towne  case,  the  visual  shape  is  not  always  a 
controlling^  factor. 

The  distinctive  markings,  supplemented  by  the  extensive  and 
elaborate  pictorial  advertising  of  the  Bo-La  proprietor,  make  it  clear 
that  the  defendant  was  not  building  upon  the  name  or  reputation  of 
Moxie,  but  trying  to  create  a  reputation  for  Bo-La. 

I  do  not  think  the  complainant  has  sustained  such  a  proposition  of 
unfair  competition  as  entitles  it  to  equitable  relief,  and  the  bill 
should  be  dismissed,  and  it  is  so  ordered. 


MOXIE  CO.  y.  BAGOIAN. 

(District  Court,  D.  New  Hampshire.    June  22,  1912.) 

No.  378. 

1.  Trade- Masks  anp  Tbade-Names  (J  72*)^Unlawful  Competitiow— Con- 

tainers. 

Complainant,  as  part  of  an  advertising  campaign  for  the  sale  of  a 
beverage  called  ''Moxie,"  tumished  to  dealers  for  use  in  selling  the  same 
glasses  In  which  the  word  "Moxie"  was  prominently  blown.  Defendant 
having  received  some  of  these  glasses  later  began  to  sell  a  competing 
beverage  therefrom.  Held,  that  such  use  of  complainant's  glasses  was 
wrongful,  and  that  It  was  entitled  to  an  Injunction  restraining  the  same. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §  83;   Dec.  Dig.  I  72.*] 

2.  Tbade-Mabks  and   Trade-Names   (|   101*)  —  Unlawvui.   Competition  — 

Costs. 

Where,  in  a  suit  to  restrain  the  sale  of  a  beverage  in  bottles  resembling 
those  of  complainant,  the  court  found  that  the  resemblance  was  not  suffi- 
cient to  entitle  complainant  to  a  decree  on  that  ground,  but  that  com- 
plainant was  entitled  to  an  Injunction  restraining  defendant's  sale  of  a 
competing  beverage  In  complainant's  glasses,  which  was  an  Inconsequen* 
tlal  part  of  the  litigation,  costs  would  not  be  granted  to  either  party. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §  116;   Dec.  Dig.  §  101.» 

Unfair  competition  in  use  of  trade-mark  or  trade-name,  see  notes  to 
Scheuer  v.  Muller,  20  a  C.  A.  165;  Lare  v.  Harper  &  Bros.,  30  a  a 
A.    376.] 

In  Equity.    Bill  by  the  Moxie  Company  against  Hachig  John  Bago- 
lan.    Judgment  for  defendant. 

Mitchell,  Chadwick  &  Kent,  of  Boston,  Mass.,  for  complainant. 
John  M.  Stark,  of  Concord,  N.  H.,  for  respondent. 

ALDRICH,  District  Judge.    So  far  as  concerns  the  claim  of  un- 
fair competition,  based  upon  the  ground  of  visual  appearance,  and 

*For  other  caaea  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Diga.  1907  to  date,  A  Rep'r  Indexes 
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the  other  phases  having  reference  to  the  manner  in  which  Bo-La  is 
put  upon  the  market,  this  case  is  controlled  by  the  result  reached  in 
Moxie  Co.  V.  Daniel  Daoust,  197  Fed.  678,  June  22,  1912. 

[1,2]  The  present  case,  however,  involves  an  additional  phase. 
The  evidence  shows  that  the  defendant  sometimes  served  Bo-La  in 
Moxie  glasses,  which  had  been  put  out  by  the  Moxie  Company  to 
him  when  carrying  the  Moxie  beverage,  and  in  these  glasses  the  word 
"Moxie"  was  prominently  blown.  It  is,  of  course,  reasonable  to 
assume  that  the  Moxie  Company  did  not  intend  these  glasses,  fur- 
nished to  their  dealers,  to  be  used  in  connection  with  other  beverages, 
and  I  think  the  defendant's  use  of  the  glasses  was  wrongful,  and  that 
an  injunction  should  issue  under  that  feature  of  the  bill.  The  de- 
fendant thus  prevails  upon  the  substantial  branch  of  the  complainant's 
case,  and  fails  on  that  phase  which,  though  wrongful  in  this  par- 
ticular case,  is  practically ,  inconsequential,  and,  as  a  result,  I  think 
there  should  not  be  costs  cither  way,  A  decree  will  be  drawn  in  acf 
cordance  with  this  opinion. 


In  re  THOMPSON. 
(District  Ck>xirt,  D.  New  Jersey.    Judj  29,  1912.) 

1.  BVIDENOB  (§  266*)— Admibbions— Admisbibilitt. 

Statements  in  the  natare  of  admissions,  judicial  or  extrajudicial,  are 
not  always  binding  even  upon  the  party  making  them,  but  are  always 
evidence  against  the  mak^  and  those  who  are  in  privity  with  him. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §1  1029-1050; 
Dec.  Dig.  I  266.*] 

2,  Bankbtjptcy  (§  24?*) — Petition  fob  Reclamation  op  Pbopebtt — Bvidbncb 

— ^Admissions  by  Bankrupt. 

Statements  made  by  a  bankrupt  on  his  examination  as  to  the  owner- 
ahlp  of  a  dredge  in  his  possession  at  the  time  of  the  filing  of  the  petition. 
In  the  absence  of  any  documentary  evidence  as  to  the  capacity  in  which 
he  held  it,  are  admissible  as  admissions  against  his  trustee  on  the  hear- 
ing of  a  petition  by  an  adverse  claimant  to  reclaim  the  dredge. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  243.*] 

In  the  matter  of  William  J.  Thompson,  bankrupt.  On  review  of 
referee's  order  adjudging  the  title  to  Suction  Dredge  No.  1  to  have 
been  in  the  bankrupt  at  the  time  of  the  filing  of  the  petition.  Reversed 
and  remandled. 

George  W.  Harkins,  Jr.,  and  Thomas  P.  Curley,  for  claimant. 
Bleakly  &  Stockwell,  for  trustee. 

RELLSTAB,  District  Judge.  After  the  adjudication  of  Wflliam 
J.  Thompson  as  a  bankrupt,  John  J.  Stoer,  the  petitioner  on  review, 
presented  his  petition  to  the  referee,  claiming  that  he  was  the  owner 
of  Suction  Dredge  No.  1  in  the  possession  of  Thompson  at  the  time 
the  bankruptcy  proceedings  were  begun.  Thompson  died  previous  to 
the  taking  of  testimony  on  such  petition,  but  not  before  he  was  ex- 
amined before  the  referee,  under  the  Bankruptcy  Act  (Act  July  1, 

^For  oUier  caaos  Me  lame  toplo  &  B  numbsb  in  Deo.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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1898,  c.  541,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3418]),  at  a  meet- 
ing of  his  creditors.  In  the  reclamation  proceedings,  after  the  peti- 
tioner had  offered  a  bill  of  sale  of  such  dredge  made  to  him  by  the 
United  States  marshal  of  the  Eastern  District  of  Virginia,  he  offered 
in  evidence  the  deposition  of  the  bankrupt  given  at  such  meeting. 
This  the  referee  rejected  on  objection  of  the  trustee. 

The  colloquy  between  the  referee,  counsel  for  the  petitioner,  and  the 
trustee,  at  the  time  of  offering  such  deposition,  as  shown  by  the  rec- 
ord, discloses  uncontradicted  assertions  that  such  testimony  comprised 
the  answers  of  the  bankrupt  to  questions  put  to  him  on  behalf  of  the 
trustee  at  such  creditors'  meeting,  and  that  such  deposition  was  taken 
after  notice  that  Stoer  claimed  to  own  such  dredge.  Counsel  for  Stoer, 
in  his  briefs  and  on  the  argument  before  this  court,  claimed  that  in 
such  deposition  the  bankrupt  disclaimed  ownership  of  the  dredge  and 
declared  it  was  owned  by  Stoer.  There  is  testimony  in  the  case  which 
tends  to  prove  that  subsequent  to  the  making  of  such  bill  of  sale  Stoer 
sold  the  dredge  to  Thompson,  taking  his  notes  for  the  purchase  price, 
and  that  thereafter,  upon  Thompson's  inability  to  pay  such  notes,  he 
surrendered  the  title  of  the  dredge  to  Stoer,  at  which  time  such  notes 
were  given  back  to  Thompson.  There  was  no  actual  change  of  posses- 
sion, however,  Thompson  continuing,  so  it  is  alleged,  to  use  such 
dredge  under  an  oral  agreement  with  Stoer. 

There  being  no  diocumentary  evidence  showing  such  transfer  of 
the  dredge  to  and  from  Thompson,  and  he  continuing  in  possession  at 
the  time  of  the  institution  of  the  bankruptcy  proceedings,  admissions 
made  by  him  within  certain  limitations,  concerning  the  title  to  the 
dredge  and  the  character  of  his  possession,  were  pertinent  and  relevant 
to  the  issue  raised  in  these  reclamation  proceedings.  Statements  to 
like  effect  made  by  Thompson  to  third  parties  before  the  beginning  of 
such  bankruptcy  proceedings  were  admitted  by  the  referee,  but  the 
sworn  statements  in  question  and  all  others  made  by  Thompson  since 
such  bankruptcy  proceedings  were  instituted  were  rejected.  The 
trustee  does  not  deny  the  relevancy  of  any  admission  made  by  Thomp- 
son before  the  institution  of  the  bankruptcy  proceedings  and  while  he 
was  in  possession  of  the  dredge,  but  claims  that  such  statements  made 
by  Thompson  after  his  adjudication  as  a  bankrupt,  and,  when  all  his 
interest  in  the  estate  had  passed)  to  the  trustee,  are  not  binding  upon 
the  trustee,  and  therefore  are  irrelevant.  But  this  confuses  admissions 
with  declarations  against  interest,  and  the  probative  weight  of  sudi 
statements  with  their  admissibilty.  Admissions  do  not  depend  for 
admissibility  upon  their  being  made  at  a  time  when  declarant  had  an 
interest  in  the  property  or  controversy.  They  are  equally  admissible 
when  made  by  a  person  for  whose  statements  the  party  sought  to  be 
charged  therewith  is  legally  responsible.  2  Chamberlayne,  Evidence, 
§  1233. 

[1]  Furthermore,  statements  in  the  nature  of  admissions,  judicial 
or  extrajudicial,  are  not  always  binding  even  upon  the  party  making 
them.  They  do  not  always  operate  as  estoppels,  but  are  always  evi- 
dence against  the  maker  and  those  who  are  in  privity  with  him. 

[2]  The  rights  of  the  trustee  in  many  particulars  are  no  greater 
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than  those  of  the  bankrupt  with  whom  he  is  in  privity.  His  title  to 
the  dredge  depends  upon  Thompson's  ownership  thereof  at  the  time 
he  was  adjudicated  a  bankrupt.  If  Thompson  had  been  alive  at  the 
time  of  taking  the  testimony  in  these  reclamation  proceedings,  he 
would  have  been  a  competent  witness  as  to  the  title  of  the  dredge, 
and  his  disclaimer  of  title,  admittedly,  would  have  been  admissible 
against  the  trustee.  His  death,  however,  prevented  his  being  called  as 
a  witness  and  seriously  limited  claimant's  right  to  give  testimony  in 
that  behalf,  as,  under  the  New  Jersey  statute  concerning  evidence 
(Rev.  1900,  2  Comp.  Stat.  N.  J.  p.  2219),  which  is  made  applicable  in 
these  proceedings  by  U.  S.  Rev.  Stat,  §  858,  as  amended  by  Act  June 
29,  1906,  c.  3608,  34  Stat.  618  (U.  S.  Comp.  St.  Supp.  1909,  p.  242), 
it  is  a  serious  question  whether  or  not  he  is  precluded  from  testifying 
as  to  any  transaction  with  or  statement  by  the  deceased  bankrupt, 
unless  the  trustee  offered  himself  as  a  witness  and  testified  to  such 
matters.  See  In  re  Shaw  (D.  C)  6  Am.  Bankr.  Rep.  499,  109  Fed.  780. 
But,  while  claimant  may  be  precluded  from  testifying  as  to  such  trans- 
actions and  statements,  he  is  not  prevented  from  presenting  the  sworn 
statement  made  by  the  bankrupt  at  such  creditors'  meeting.  Such 
deposition  does  not  come  in  the  category  of  voluntary  statements  made 
after  interest  in  the  property  or  controversy  has  been  terminated.  At 
the  time  of  being  examined  Thompson  was  not  without  interest  in  the 
property  the  title  to  which,  under  the  Bankruptcy  Act,  had  passed 
to  the  trustee,  or  in  the  administration  of  such  estate.  A  realizing 
upon  the  assets  of  an  amount  greater  than  his  (Jebts  and  expenses 
of  administration  would  inure  to  his  pecuniary  benefit,  and  his  dis- 
charge depended  upon  his  complying  with  the  requirements  of  such 
act.  The  testimony  in  question  was  given  in  pursuance  of  section  7, 
els.  1  and  9,  which  required  him  to  "attend  the  first  meeting  of  his 
creditors  if  directed  by  the  court  or  a  judge  thereof  to  do  so,"  and 
to  submit  himself  at  such  or  any  other  time  if  so  directed,  "to  an  ex- 
amination concerning  the  conducting  of  his  business,  the  cause  of 
his  bankruptcy,  his  dealings  with  his  creditors  and  other  persons,  the 
amount,  kind,  and  whereabouts  of  his  property,  and,  in  addition,  all 
matters  which  may  affect  the  administration  and  settlement  of  his 
estate."    This  duty  is  reinforced  by  section  21a. 

While  such  testimony  is  primarily  for  the  information  of  the  trustee 
in  aid  of  his  administration  of  the  estate,  it  is  also  available  to  parties 
in  interest.  Section  47a,  cl.  5.  Such  testimony  is  not  to  be  classed 
with  declarations  made  out  of  court.  It  is  judicial  in  its  nature  and 
with  reference  to  it  the  trustee  may  properly  be  said  to  be  in  privity 
with  the  bankrupt,  and,  while  not  concluded  by  the  bankrupt's  ad- 
missions made  therein,  they  are  admissible  against  him  in  controversies 
arising  in  such  bankruptcy  proceedings.  If  this  testimony  is  of  the 
character  alleged  by  claimant,  it  is  primary  evidence  of  his  right  to 
such  dredge,  and  does  not  depend  for  its  introduction  upon  the  death 
or  absence  of  declarant,  the  prerequisite  for  the  introduction  of  ex- 
trajudicial declarations  against  interest  (Chamberlayne,  Evidence,  § 
1235),  and  should  have  been  received  and  given  such  weight  as  in 
the  light  of  the  facts  proved  it  deserved. 
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Such  testimony  having  been  excluded,  the  order  under  review  must 
be  reversed,  and  the  cause  remanded  that  it  may  be  received  if  offered 
again.  Other  competent  evidence  may  also  be  taken  if  the  introduc- 
tion of  such  testimony  makes  it  necessary  or  advisable. 


PPAHLBB  v.  McORUM-HOWELL  00. 

(District  Court,  B.  D.  WisconsJn*    July  9,  1912.) 

Rbckitebs  (t  208*) — Angillabt  Reosivebship. 

AppUcation  in  an  ancillary  receivership  proceeding  for  a  distribution 
which  might  conflict  with  the  ultiioate  distribution  should  be  referred  to 
the  court  of  primary  jurisdiction,  but  the  court  having  ancillary  Jurisdic- 
tion has  a  discretion  to  retain  an  application  to  merely  establish  appli- 
cant's status  as  a  creditor,  unless  distribution  of  the  estate  is  thereby  con- 
fused or  embarrassed. 

[Ed.  Note. — ^For  other  cases,  see  Receivers,  Cent  Dig.  i  416;  Dec.  Dig. 
i  208.*] 

In  Equity.  Bill  by  Alfred  Pf abler  against  the  McCrum-Howell 
Company;  Frank  J.  Machette  intervening.  On  application  by  ancil- 
lary receivers  to  remove  or  dismiss  the  intervention.  Application 
denied. 

In  the  above-entitled  action  ancillary  receivers  were  appointed  on  March 
14,  1912.  The  primary  receivership  was  instituted  in  the  Eastern  District 
of  Pennsylvania  upon  a  bill  filed  by  the  complainant  as  a  stockholder  of  the 
defendant  company.  Ancillary  proceedings  are  also  pending  in  several  other 
districts. 

On  April  11,  1912,  Frank  J.  Machette,  a  resident  of  MUwaukeei  filed  an 
intervening  petition,  setting  forth  in  detaU  transactions  had  by  him  with  the 
defendant  evidenced  by  contracts  pursuant  to  which  he  claimed  that  the 
defendant  company  and  its  receivers  are  obligated*  to  pay  to  him  $40,000 
accruing  as  royalties,  and  the  further  sum  of  $500,000  alleged  to  have  ac- 
crued to  him  on  account  of  obligations  of  the  defendant  company  in  regard 
to  5,000  shares  of  its  capital  stock;  these  claims  being  asserted  as  prefer- 
ential. Such  petition  also  prayed  for  discovery  respecting  sales  of  certain 
devices  covered  by  patent  rights  which  were  the  subject  of  the  transactions 
above  referred  to,  and  that  the  receivers  herein  be  adjudged  to  have  adopted 
as  their  obligations  the  agreements  set  forth  in  the  petiUon.  An  order  was 
made  requiring  the  receivers  to  answer. 

The  receivers,  instead  of  answering,  filed  a  petition  setting  forth  at  some 
length  the  institution  of  the  primary  and  various  ancillary  receivership 
proceedings ;  and,  after  describing  the  manufacturing  plants,  branches  of  the 
business  of  said  deffendant,  in  their  charge,  alleges  that  the  general  offices, 
the  business  records,  books,  etc.,  are  not  within  the  district,  and  generally 
that  inconvenience  wlU  result  from  a  hearing  by  this  court  of  the  matter 
set  forth  in  Machette*s  petition,  and  therefore  prays  for  a  removal  of  said 
petition  and  all  proceedings  therein  to  the  District  Court  for  the  Eastern 
District  of  Pennsylvania  as  the  court  of  primary  Jurisdiction,  or  to  dismiss 
the  same  without  prejudice  to  the  right  to  proceed  in  the  primary  Jurisdic- 
tion. 

Pending  the  hearing  upon  the  petition  last  noted,  Machette  asked  and  ob- 
tained leave  to  amend  his  petition.  Such  amended  petition  being  filed  seta 
out  two  claims,  the  one  for  $40,000  on  account  of  royalties,  and  the  other 
for  $500,000,  alleged  to  have  accrued  upon  a  stock  contract  between  said  pe- 
titioner and  said  defendant  as  alleged,  and  asking  that  the  petitioner  be 
allowed  to  intervene  and  to  be  made  a  party,  and  that  the  receivers  answer 

•For  other  casoB  lee  same  topic  &  6  mumbsb  in  Dec.  &  Am.  Digs.  1907  to  4ate,  ft  Rep'r  Indexes 
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said  petition.  Tbe  claims  for  preference  and  for  other  relief  beinj?  elim- 
inated, the  amended  petition  covers  an  ordinary  money  demand,  arising  as 
alleged.  The  receivers  now  request  to  have  the  proceedings  upon  the  amend- 
ed petition  removed  or  dismissed. 

Geo.  P.  Miller,  of  Milwaukee,  Wis.,  for  Frank  J.  Machette. 
J.  V.  Quarles,  of  Milwaukee,  Wis.,  for  Receivers, 

GEIGER,  District  Judge  (after  stating  the  facts  as  above).  There 
is  little,  if  any,  dispute  between  the  parties  respecting  the  discretion- 
ary power  of  the  court  to  refer  to  the  court  of  primary  jurisdiction 
applications  arising  in  ancillary  proceedings  which  may  affect  the  or- 
derly administration  and  just  distribution  of  the  fund  in  court.  The 
rule  seems  well  settled  that,  where  parties  petition  in  the  ancillary 
proceedings  for  a  distribution  which  might  conflict  with  the  ultimate 
distribution  to  be  made  after  hearing  all  parties,  such  application 
should  be  referred  to  the  court  of  primary  jurisdiction.  In  other 
words,  to  secure  an  orderly  and  just  distribution,  claims  and  assets 
are  both  referred  to  the  primary  court  for  the  purpose  of  distribution. 
From  this  it  does  not  follow  that  the  ancillary  court  should  not  en- 
tertain a  petition  by  a  creditor  within  the  jurisdiction,  seeking  merely 
the  allowance  and  adjudication  of  his  claims.  Whatever  discretion 
there  may  be  upon  this,  as  compared  with  the  situation  where  a  fund 
is  sought  to  be  incumbered  with  a  preferential  claim,  ought  to  be 
exercised  in  view  of  what  is  disclosed  by  the  bill  and  the  proceedings 
thus  far  taken.  Such  bill  by  a  stockholder  alleges  that  die  defendant 
company  is  not  insolvent,  but  that  it  is  embarrassed,  and  that,  in  order 
to  conserve  the  assets  for  the  benefit  of  the  shareholders  and  creditors, 
the  court  should  take  possession  through  receivers.  It  charges  the 
probable  loss  which  will  ensue  attacks  by  creditors  to  obtain  satisfac- 
tion of  their  claims.  The  object  of  the  proceeding  is  not  necessarily 
to  wind  up  the  company's  affairs,  but  is  either  a  liquidation  or  a  re- 
organization under  such  plan  as  may  be  agreed  upon.  Upon  this 
bill  the  receivers  are  appointed  in  both  primary  and  ancillary  proceed- 
ings. Therefore  a  person  claiming  to  be  a  creditor  of  the  defendant 
is  through  such  proceedings  practically  deprived  of  his  right  to  in- 
voke the  jurisdiction  of  any  court  otlier  than  the  primary  or  ancil- 
lary jurisdictions.  That  is,  by  placing  the  property  and  affairs  of  the 
defendant  corporation  in  the  hands  of  receivers,  resort  to  other  juris- 
dictions is  rendered  impossible  at  least  where,  by  reason  of  nonresi- 
dence,  jurisdiction  would  depend  upon  acquisition  of  a  lien  upon  prop- 
erty. In  any  event,  where  the  jurisdiction  is  exercised  in  ancillary 
proceedings  to  aid  in  preserving  the  assets  in  order  that  the  ultimate 
purpose  disclosed  by  the  bill  may  be  accomplished,  those  claiming  to 
be  creditors  and  who  are  thus  deprived  of  the  right  to  proceed  in  the 
usual  way  ought  to  have  some  benefit  of  the  proceedings;  and  the 
rig^t  to  appear  in  the  district  of  their  residence  and  establish  their 
status  as  creditors  should  be  accorded,  unless  likely  to  cause  confusion 
or  to  embarrass  the  orderly  and  harmonious  administration  or  distribu- 
tion of  the  estate.    The  determination  of  the  single  question  whether 
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the  defendant  corporation  is  indebted  to  the  petitioner  as  alleged  in- 
volves no  considerations  affecting  the  present  administration  of  the 
property;  and,  there  being  no  claim  for  lien  or  preference,  an  ad- 
judication of  the  claim  by  the  court  would  not  affect  the  ultimate  dis- 
tribution differently  than  if  heard  or  allowed  in  another  jurisdiction. 
As  above  indicated,  these  proceedings  were  instituted  by  a  stockholder 
suing  on  behalf  of  all  similarly  situated.  Nothing  appears  to  have 
been  done  to  afford  creditors  an  opportunity  to  come  in;  and  the 
court  could  hardly,  by  ordering  a  renwval  of  the  present  petition  to 
the  district  of  Pennsylvania,  give  petitioner  any  assurance  that  it 
will  be  there  entertained. 

The  suggestions  as  to  convenience  of  witnesses  and  parties  apply 
to  proceedings  upon  the  petition  wherever  filed.  The  testimony  will 
have  to  be  taken  as  in  ordinary  cases,  either  upon  deposition  or  before 
a  master. 

An  order  may  be  entered  denying  the  application  of  the  receivers 
tQ  remove  the  proceedings  to  the  Eastern  District  of  Pennsylvania, 
and  likewise  denying  their  application  to.  dismiss  the  same.  The  re- 
ceivers are,  however,  given  20  days  from  the  entry  of  such  order  to 
answer  the  amended  petition  of  Machette. 


PATTERSON  v.  CORN  EXCHANGE  OP  BUFFALO  et  at 
(District  Court,  W.  D.  New  York.     July  24,  1912.) 

1.  Plbadino  (§  S17*) — ^BiLL  OF  Pabticttlars— Blacklist — Boycott. 

Plaintiff  sued  an  exchcCnge  and  various  Individual  defendants,  alleging 
Injury  to  his  business,  good  name,  reputation,  and  credit  by  reason  of 
defendants'  unlawful  combination  and  conspiracy,  in  that  on  October  7. 
1907,  defendants  unlawfully  blacklisted  and  boycotted  him  on  the  ex- 
change, since  which  time  he  had  been  prevented  from  buying  grain  In 
the  Buffalo  market,  and  had  been  forced  to  abandon  his  business  as  a 
shipper  of  grain  in  Wilkes-Barre,  and  compelled  to  accept  other  unfavor- 
able markets  or  discontinue  his  business  entirely,  seeking  to  recover  both 
actual  and  punitive  damages.  Held  that,  though  the  words  "post"  and 
•^blacklist"  did  not  lack  deflniteness,'  yet,  they  being  used  In  connection 
with  the  word  "boycott,"  which  was  indefinite,  defendants  were  entitled  to 
a  bill  of  particulars  stating  the  respects  In  which  their  acts  were  unlaw- 
ful and  the  manner  of  their  combination  or  agreement  to  injure  plaintiff 
In  his  business  or  reputation,  without  setting  out  the  evidence  as  to  the 
details  of  the  conspiracy,  or  disclosing  the  witnesses  on  whom  plaintiff 
relied  to  prove  his  case. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  |S  954-969;  Dec. 
Dig.  f  317.*1 

2.  Pleading  (§  818*) — Bill  of  Particulars. 

An  application  for  a  bill  of  particulars  In  an  action  for  conspiracy  la 
usually  granted  on  the  theory  that  such  bill  tends  to  define  the  Issue 
more  clearly,  and  tends  to  expedite  the  trial  and  to  promote  Justice. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  {  949;  Dec  Dig. 
I  313.*] 
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8.  Dauaoes  (§  141*)— Bill  of  Pabtxctjlabs— Damages. 

Where,  In  an  action  for  conspiracy,  plaintiff  did  not  claim  special  dam- 
ages, he  should  not  be  required  to  particularize  his  claim  for  actual  and 
punitive  damages. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  |§  406-408 ;  Dec. 
Dig.  i  141.*] 

At  Law.  Action  by  Richard  S.  Patterson  against  the  Corh  Exchange 
of  Buffalo  and  others.    On  motion  for  bill  of  particulars.    Granted. 

Edmund  G.  Butler  and  Rush  Trescott,  both  of  Wilkes-Barre,  Pa., 
and  Harris  S.  Williams,  of  Buffalo,  N.  Y.,  for  plaintiff. 

Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo,  N.  Y.  (James  Mc- 
Cormick  Mitchell,  of  Buffalo,  N.  Y.,  of  counsel),  for  defendants. 

HAZEL,  District  Judge.  The  defendant  the  Corn  Exchange  of 
Buffalo  and  others  of  the  defendants,  there  being  upwards  of  50  of 
them  represented  by  different  counsel,  have  moved  the  court  on  the 
pleadings  and  on  the  affidavit  of  one  Pond,  the  Secretary  of  the  Corn 
Exchange,  for  a  bill  of  particulars  in  this  action.  The  defendants 
in  whose  behalf  this  motion  was  made  have  answered,  denying  gen- 
erally the  allegations  of  the  complaint.  The  plaintiff  in  opposition 
to  the  motion  has  submitted  his  own  affidavit,  and  claims  to  have 
suffered  actual  damage  in  his  business  in  the  sum  of  $50,000  by  rea- 
son of  the  asserted  unlawful  conduct  of  the  defendants  and  de- 
mands an  additional  amount  of  $100,000  for  loss  of  reputation  and 
as  punitive  damages.  In  paragraph  8  of  the  complaint  it  is  sub- 
stantially alleged  that  the  plaintiff  was  injured  in  his  business  and 
in  his  good  name,  reputation,  and  credit  by  reason  of  the  unlawful 
combination  and  conspiracy  of  the  defendants ;  that  on  October  7, 1907, 
the  defendants  unlawfully  posted,  blacklisted,  and  boycotted  him  on  the 
Corn  Exchange  of  Buffalo,  since  which  time  he  has  been  prevented 
from  buying  grain  or  grain  products  in  the  Buffalo  market.  In  par- 
agraph 9  he  asserts  that  he  was  forced  to  abandon  his  business  as  a 
shipper  of  grain  in  the  city  of  Wilkes-Barre,  and  because  of  the  un- 
lawful combination  has  been  compelled' to  seek  other  markets  in  which 
to  buy  grain  and  grain  products  in  order  to  continue  his  business  as  a 
miller ;  that  such  markets  are  remote  from  his  place  of  business ;  and 
that  the  transportation  facilities  are  so  inadequate  and  unsatisfactory 
and  the  freight  rates  so  exorbitant  that  his  business  was  destroyed. 
-  [1]  The  allegations  do  not  sufficiently  apprise  the  defendants  in 
what  respect  they  acted  unlawfully,  or  in  what  manner  they^combined 
or  agreed  to  injure  the  plaintiff  in  his  business  or  reputation.  They  are 
entitled  to  be  informed  in  what  manner  they  wickedly  and  maliciously 
combined  and  confederated  together  to  the  plaintiff's  injury ;  and  while 
the  evidence  need  not  be  set  out  with  minuteness  as  to  the  details  of 
the  alleged  conspiracy,  nor  is  disclosure  required  of  the  names  of  wit- 
nesses upon  whom  plaintiff  relies,  still  such  particulars  relating  to 
the  unlawful  combination  must  be  imparted  as  will  enable  the  de- 
fendants to  meet,  controvert,  or  explain  them  if  possible  at  the  trial. 
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In  View  of  the  unusual  nature  of  the  case,  it  is  almost  obvioils 
that  a  bill  of  particulars  is  necessary,  and  would  prove  helpful  at  the 
trial.  The  act  or  acts  upon  which  the  plaintiff  relies  to  constitute 
a  boycott  should  be  set  forth.  True,  the  words  "post"  and  **black- 
list"  as  used  in  paragraph  8  do  not  lack  definiteness,  but,  as  they  are 
used  in  connection  with  the  word  "boycott,"  the  specific  acts  of  omis- 
sion or  commission  which  in  plaintiff's  judgment  constitute  the  boy- 
cott should  be  made  known  to  the  defendants  in  advance  of  the  trial. 
Furthermore,  the  plaintiff  should  state  his  grounds  for  believing  that 
he  was  unable  to  buy  grain  in  the  Buffalo  markets,  and  why  he  could 
not  buy  such  commodity  to  advantage  in  other  markets.  In  view  of 
the  fact  that  the  Com  Exchange  of  Buffalo  by  its  secretary  has 
sworn  that  it  is  ignorant  of  the  particulars  of  the  plaintiff's  claim, 
the  defendants  shouldl  not  be  deprived  of  a  bill  of  particulars  merely 
because  plaintiff  believes  that  the  defendants  have  knowledge  of  the 
facts  upon  which  plaintiff  relies. 

[2]  The  courts  of  the  state  of  New  York  in  decisions  construing 
the  statute  governing  provisions  of  this  nature,  decisions  this  court 
is  bound  to  follow,  hold  (Taylor  v.  Security  Mutual  Life  Ins.  Co., 
73  App.  Div.  319,  76  N.  Y.  Supp.  671)  that  applications  of  this 
character  are  usually  granted  on  the  ground  that  a  bill  of  particulars 
tends  to  define  the  issue  more  clearly  than  does  the  complaint,  and 
not  infrequently  tends  to  expedite  the  trial  and  to  promote  the  ends 
of  justice.  It  is  thought  that  the  defendants  cannot  be  prepared  to 
meet  the  charges  contained  in  the  complaint  without  being  furnished 
with  the  information  sought.  To  require  the  plaintiff  to  state  the 
nature  of  the  conspiracy,  the  acts  relating  to  a  boycott,  together  with 
the  names  of  any  defendant  or  defendants  who  refused  to  sell  him 
grain  or  grain  products,  the  names  of  those  from  whom  he  attempted 
to  buy,  and  a  list  of  his  subsequent  purchases  from  others  at  a  loss, 
is  not  to  require  a  disclosure  of  such  evidence  prior  to  the  trial  as 
is  apt  to  result  in  his  prejudice. 

[3]  But,  in  the  absence  of  a  demand  for  special  damages,  I  do  not 
think  that  the  plaintiff  should  be  required  to  particularize  his  claim 
for  actual  and  punitive  damages.  In  his  brief  he  practically  disclaims 
any  right  to  recover  special  damages,  and  contends'  that  the  com- 
plaint alleges  a  claim  for  general  damages  only.  Bell  v.  Heatherton, 
$6  App.  Div.  603,  73  N.  Y.  Supp.  242.  The  motion  for  a  bill  of 
particulars  as  herein  specified,  to  be  filed  within  20  days,  is  granted; 
but  the  demand  for  the  particulars  of  plaintiff's  damages  is  denied. 
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HOLLWEG  r.  SCHABFEB  BROKERAGE  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  l5,  1912.) 

No.  2,206. 

%  Frauds,  Statute  op  (§  159*) — Bmplotiobnt  Contbact— Tebm. 

Plaintlfif!  alleged  the  making  of  a  brokerage  contract  February  4,  1909, 
to  sell  glass  Jars  In  Toledo  territory  for  the  season  of  1910,  and  then 
charged  that  this  contract  was  modified  and  enlarged  by  agreement  on 
October  1,  1909,  whereby  plaintiff  was  given  the  right  to  sell  during  the 
1910  season  not  less  than  250  cars  In  Ohio  outside  of  certain  cities  and 
50  cars  In  Detroit.  It  was  admitted  that  the  season  did  not  regularly 
open,  and  was  not  expected  to  open  until  the  latter  part  of  1909,  and 
that  it  would  continue  until  October,  1910.  Plaintiff  sold  some  of  the 
jars,  when  defendant  prevented  him  from  performing  the  contract  by  sell- 
ing his  business  to  a  competitor.  Held,  that  the  court  properly  charged 
that  a  valid  contract  would  be  established  In  case  the  Jury  found  that 
what  was  said  November  1,  1909,  "when  the  limits  of  sale  and  territory 
in  which  the  sales  were  to  be  made  were  defined,  was  said  by  the  par- 
ties, speaking  with  the  full  recollection  and  understanding  of  all  these 
previous  negotiations  and  with  the  Intention  that  those  negotiations 
should  enter  into  the  agreement  made  that  day  as  part  of  the  contract 
then  concluded,'*  and  that  the  contract  of  employment  was  not  void  as  a 
matter  of  law  within  the  statute  of  frauds  as  an  oral  contract  of  employ- 
ment for  more  than  a  year. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  I  878; 
Dec.  Dig.  i  159.*] 

2.  Appeal  and  Ebbob  ((  231*) — Objsotionb  to  Evidenox — Gbound  of  Objec- 
tion. 

An  objection  to  the  admission  of  evidence  cannot  be  reviewed,  where 
it  does  not  appear  that  the  ground  of  objection  was  specified  in  the  trial 
court 

£Ed«  Note.— For  other  cases,  see  Appeal  and  Brror,  Cent  Dig.  U  1299, 
1^2;  Dec.  Dig.  |  231.*] 

8.  Appeal  and  Ebbob  (8  1053*) — Review — Evidence— Pbejudice. 

Where  in  an  action  for  breach  of  a  brokerage  contract  to  sell  Owens 
process  fruit  Jars  the  court  submitted  the  case  on  the  theory  that  plain- 
tiff could  only  recover  in  case  an  oral  contract  of  employment  for 
more  than  a  year  had  been  modified  and  reafi^rmed  within  a  year,  de- 
fendant was  not  prejudiced  by  evidence  as  to  the  part  plaintiff  took  near- 
ly a  year  before  the  contract  sued  on  in  assisting  defendant  to  purchase 
the  rights  to  the  Owens  process. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  417S- 
4184;  Dec.  Dig.  (1053.*] 

4b  Bbokebs  ((  11*) — ^Bbokebaob  Contbaci>— Bbeach — Vabiance. 

In  an  action  for  breach  of  a  broker's  contract  of  employment,  proof  of 
a  contract  made  in  April,  and  modified  and  enlarged  in  November  of  that 
year,  under  an  allegation  of  a  contract  made  in  February,  and  modified 
in  October,  did  not  show  a  fatal  variance. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  |  58;  Dec.  Dig. 
111.*] 
&  CoNTBACTS  (S  10*) — ^Employment  Contbact— Mutuality. 

In  an  action  for  breach  of  a  broker's  contract  to  sell  Owens  process 
fruit  Jars,  plaintiff  testified  that  in  conversation,  with  defendant's  man- 
ager he  asked  how  many  cars  defendant  would  be  willing  to  assign  to 
the  territory  plaintiff  was  to  have,  and  was  informed  that  defendant 
would  set  aside  250  cars  for  Ohio  and  50  cars  for  Michigan  or  Detroit 

*For  other  cases  see  same  topic  it  |  zotmbbr  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
197  F.- 
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to  Which  plaintiff  replied,  "They  are  sold,"  gnd,  being  asked  whether  he 
was  sure,  stated  that  he  was,  that  In  conversations  with  Jobbers  he  knew 
that  amount  could  be  sold,  and  would  say  to  defendant's  manager  that 
"they  were  sold,"  to  which  the  latter  replied  that  they  would  be  fur- 
nished. Held,  tJiat  such  statement  by  plaintiff  was  susceptible  of  an 
Interpretation  that  he  undertook  to  sell  the  number  of  cars  referred  to, 
and  that  the  contract  was  therefore  not  void  for  want  of  mutuality. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  Si  21-40;  Dec. 
Dig.  t  lO.* 

Mutuality  In  contracts,  see  note  to  American  Cotton  Oil  Co.  t.  Kirk, 
15  C.  C.  A.  643.] 
<L  Bbokers  (8  lO*) — Contract— Right  to  Terminate. 

Where  a  contract  for  broker's  services  in  the  sale  of  fruit  jars  was  not 
the  ordinary  brokerage  contract  without  consideration  and  without  term, 
but  was  a  special  contract  on  consideration  for  a  definite  term  by  which 
defendant  agreed  to  furnish  plaintiff  for  sale  in  a  definite  territory  a 
specified  number  of  fruit  Jars,  such  contract  was  not  terminable  at  the 
will  of  either  party. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent  Dig.  (  11;   Dec.  Dig. 

i  io.*i 

T.  Brokers  (§  11*) — Contract  op  Employment— Breach.  ' 

Where  a  broker's  contract  of  employment  to  sell  a  definite  number  of 
fruit  jars  for  defendant  in  a  specified  territory  within  a  specified  time 
was  based  on  a  sufficient  consideration,  it  could  not  be  said  as  a  matter 
of  law  that  defendant's  sale  of  his  plant  thereby  disabling  him  from  per- 
forming the  contract  did  not  constitute  a  breach  of  the  contract  with 
plaintiff  so  as  to  preclude  submission  to  the  jury  of  the  question  whether 
it  was  fairly  within  the  contemplation  of  the  parties  that  the  relationship 
should  be  terminated  by  a  sale  of  defendant's  plant,  in  which  event 
plaintiff  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  (  58;  Dec  Dig. 
i  II.*] 

&  Brokers  (|  11*) — Employment  Contract — ^Breach — ^Defenses. 

Where  defendant  for  a  consideration  employed  plaintiff  to  sejl  a  speci- 
fied number  of  fruit  jars  in  a  particular  territory  under  specified  ftrms, 
the  fact  that  all  contracts  to  be  taken  by  plaintiff  were  subject  to  de- 
fendant's acceptance,  and  that  it  was  also  recognized  that  during  a  por- 
tion of  the  season  a  competitor's  price  might  be  so  low  that  defendant 
would  not  meet  it,  and  for  these  reasons  defendant  in  good  faith  might 
have  rendered  plaintiff's  contract  of  no  value  had  he  continued  in  business 
and  declined  to  meet  the  prices  of  his.  competitors,  did  not  warrant  a  find- 
ing that  no  enforceable  contract  existed  at  any  time,  or  that  defendant 
could,  without  liability  therefor,  effectually  disable  himself  from  perform- 
ing the  contract,  and  from  passing  in  good  faith  on  the  contract  for  sales 
which  plaintiff  should  present  for  approval  by  selling  his  plant  to  such 
competitor. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent  Dig.  |  68;  Dec  Dig. 
t  11.*] 

II.  Bbokers  (|  11*) — Contract — Breach — Loss  of  Profits. 

.  Where  a  broker  of  much  experience  in  the  sale  of  glass  jars  In  speci- 
fied territory,  after  assisting  defendant  to  obtain  the  right  to  manufac- 
ture a  superior  jar  by  patented  process,  Contracted  to  sell  a  certain  num- 
ber of  jars  for  defendant,  whose  business  had  been  previously  successful, 
within  a  specified  season,  subject  to  defendant's  right  to  pass  on  con- 
tracts obtained  and  to  refuse  to  meet  competitor's  prices,  the  situation 
being  favorable  and  It  appearing  that  plaintiff  was  justified  in  believing 
that  he  could  sell  the  jars  contracted  for,  the  court  could  not  say  that  his 
chances  of  making  sales  and  obtaining  resulting  profits  were  too  con- 
jectural to  form  the  basis  of  recovery,  but  the  burden  was  on  defendant 

•For  other  casei  loe  same  topic  ft  9  number  In  Dec.  ft  Am.  Dige.  1907  to  date,  ft  Rep'rlndexee 
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to  show  that  conditions  were  such  as  to  make  ];>laintlff'8  contract  prac- 
tically meaningless  or  valueless. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Oent  Dig.  I  66;  Dec.  Dig. 
•  II.*] 

10.  Bboksbs  (J  II*) — CoNTBAca>— Breach. 

In  an  action  for  breach  of  a  broker's  contract  to  sell  300  car  loads  of 
fruit  jars  by  reason  of  defendant's  selling  his  plant,  plaintiff  was  not 
bound  to  prove  expressly  and  affirmatively  that  it  could  have  sold  the  en- 
tire amount  contemplated,  but  it  was  sufficient  that  the  evidence  tended 
to  show  that  the  full  quantity  might  have  been  sold. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  (§  68;   Dec.  Dig. 

§  n.*] 

11.  Damagcs  (i  6*) — Right  to  Rbcoveb — Cbbtaintt. 

Only  actual  damages  established  by  proof  of  facts  from  which  they 
may  be  rationally  inferred  with  reasonable  certainty  are  recoverable. 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Gent  Dig.  (  6;  Dec.  Dig. 
i  6.*] 

12.  Bboksbs  (J  II*) — Contbact — ^Bbeach — ^Loss  of  Pbotits. 

In  an  action  for  breach  of  a  broker's  contract  for  the  sale  of  patented 
fruit  Jars,  plaintiff  waif  entitled  to  recover  such  profits  as  were  probable 
and  reasonably  certain  to  come  to  him,  the  extent  of  which  was  proved, 
with  reasonable  certainty.  In  case  he  had  been  permitted  to  carry  on  the 
work,  less  the  reasonable  cost  of  selling  the  goods. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent  Dig.  i§  58;   Dec.  Dig. 
I  11.*] 
18.  Bbokebs  (I  11*) — ^Bbeach  of  Ehplotment  Contbact — Profits — Evidence. 

In  an  action  for  breach  of  a  broker's  contract  of  employment  to  sell 
fruit  Jars,  evidence  of  probable  sales  that  plaintiff  would  have  made  liad 
the  contract  not  been  breached  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  (  68;    Dec.  Dig. 

In  Error  to  the  Circuit  'Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

Action  by  the  Schaef er  Brokerage  Company  against  Louis  HoUweg. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Charles  A.  Schmettau  and  Lloyd  T.  Williams,  both  of  Toledo,  Ohio 
(Brown,  Geddes,  Schmettau  &  Williams,  of  Toledo,  Ohio,  on  the 
brief),  for  plaintiff  in  error.         * 

Alexander  L.  Smith,  of  Toledo,  Ohio  (Smith  &  Beckwith,  of 
Toledo,  Ohio,  on  the  brief),  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  The  defendant  in  error  (who  was 
plaintiff  below)  recovered  verdict  and  judgment  against  plaintiff^  in 
error  for  $6,45L60  as  damages  for  the  breach  of  an  alleged  brokerage 
contract  for  the  selling  of  fruit  jars.  The  facts  necessary  to  be  stated 
at  this  time  are  these : 

Plaintiff  in  error  (hereafter  called  defendant)  was  engaged  in  the 
manufacture  of  glass  fruit  jars  at  Greenfield,  Ind.,  under  the  name  of 
"Greenfield  Fruit  Jar  &  Bottle  Company."  Plaintiff  was  a  corporation 
engaged  in  merchandise  brokerage,  with  office  at  Toledo,  Ohio ;  Wil- 

*For  other  casei  ■#•  same  topic  ft  |  mvicbxb  In  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indtxee 
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Ham  H.  Schacfer  being  its  president  and  active  representative.  De- 
fendant's principal  competitors  were  the  Hazel-Atlas  Glass  Company 
and  Ball  Bros.  Glass  Manufacturing  Company  (referredl  to  in  the 
record  as  "Ball") ;  the  latter  company  apparently  controlling  the 
market  in  large  part.  Plaintiff  had  represented  defendant  as  his 
selling  agent  during  the  years  1908  and  1909;  the  territory  being 
confined  to  Toledo.  During  this  period  plaintiff  and  defendant  were 
attracted  by  the  so-called  "Owens  process,"  by  which  fruit  jars  were 
manufactured  entirely  by  machinery  and  without  hand  work.  The 
result  was  thai  the  defendant  obtained  the  right  to  manufacture  jars 
by  the  Owens  process,  beginning  with  the  season  of  1910,  which 
would  naturally  open  in  October  or  November  of  that  year.^  Plaintiff 
was  specially  enthusiastic  over  the  advantages  and  attractiveness  of 
the  Owens  process,  and  the  testimony  tends  to  show  that  it  was  to 
a  considerable  extent  through  his  influence  and  enthusiasm  that  de- 
fendtemt  decided  to  acquire  the  right  to  use  that  process.  On  Feb- 
ruary, 4,  1909,  defendant  made  plaintiff  a  proposition  for  the  selling 
of  jars  in  Toledo  upon  certain  brokerage  commissions  and  premiimis, 
the  idea  being  that  out  of  the  premiums'. plaintiff  should  reimburse 
itself  for  any  concessions  required  to  be  made  from  defendant's  gen- 
eral prices.  No  premiimis  were  to  be  paid  when  the  price  of  quart 
jars  should  be  less  than  $3.75  per  gross.  Plaintiff^  criticised  this  prop- 
osition principally  because  no  term  was  provided,  and  urged  a  five- 
year  contract.  Plaintiff  also  urged  that  it  be  given  additional  terri- 
tory. Defendant  was  unwilling  to  make  a  five-year  contract,  but  in 
April  agreed  that  the  February  proposition  should  stand  from  year 
to  year.  Plaintiff  agreed  to  this,  and  "started  to  work  on  that  basis" 
for  ,the  1910  season,  in  a  campaign  of  advertising  and  interesting  re- 
tailers in  the  new  jars.  About  September  25,  1909,  Detroit  was  added 
to  the  Toledo  territory.  In  the  early  part  of  October  an  arrangement 
was  made  with  plaintiff  to  try  to  sell  some  of  the  new  jars  for  1910 
delivery  at  a  price  of  $3.75  per  gross,  contracts  being  taken  in  plain- 
tiff's name  (to  avoid  Ball's  cutting  prices)  ;  the  price  being  guaran- 
teed against  both  Ball  and  the  HazelrAtlas  Company's  opening  prices, 
the  customers  being  at  liberty  to  cancel  their  contracts  and  take  com- 
petitor's jars  in  case  the  latter's  price  should  be  lower  than  defendant 
would  meet.  Afterwards,  and  during  October,  plaintiff  sold  32  car 
loads,  partly  in  Detroit  and  partly  to  Ohio  customers.  No  sales  were 
made  after  October  11th,  at  which  time  the  special  price  was  with- 
drawn. On  November  1, 1910,  Schaefer  was  called  to  defendant's  fac- 
tory to  discuss  the  opening  price  for  the  season  of  1910.  The  result  of 
this  conference  was  that  plaintiff  was  given,  in  addition  to  the  Detroit 
territory,  all  of  Ohio  except  Cleveland,  Cincinnati,  and  Columbus; 
defendant  agreeing  to  set  aside  250  cars  for  Ohio  and  50  cars  for 
Detroit.  A  special  opening  selling  price  of  $3.75  per  gross  was  agreed 
upon,  contracts  to  be  made  upon  a  special  form,  with  a  guaranty  of 
price,  terms,  and  conditions,  against  both  Ball  and  the  Hazel-Atlas 
Cornpany,  with  substantially  the  same  provisions  for  cancellation  by 
customers  as  contained  in  Schaefer's  contracts  with  customers  before 
referred  to,  in  case  competitors'  prices  should  be  less  than  stated  in 
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the  contract  and  lower  than  defendant  cared  to  meet.  Such  contracts 
were  to  be  "submitted  to  the  factory  for  acceptance."  Plaintiff  im- 
mediately went  to  work  under  this  arrangement,  interviewing  cus- 
tomers as  well  as  local  brokers  of  the  defendant,  and  substituting  con- 
tracts on  the  new  form  for  the  contracts  previously  made  in  pjain- 
tiflf's  name  with  certain  of  the  customers.  On  Noveniber  5th  defend- 
ant, by  telegram  to  plaintiff,  withdrew  the  special  price  of  $3.75  per 
gross.  The  special  price  withdrawal  was  not  regarded  as  a  termina- 
tion of  plaintiff's  relations  with  defendant.  On  the  contrary,  Schaefer 
continued  at  work  advertising  the  jars  with  the  retail  trade,  all  with 
the  knowledge  and  approval  of  the  diefendant.  Plaintiff  seems  to 
have  thought  that  the  withdrawal  of  the  special  price  was  due  to  the 
danger  of  overselling.  The  parties  corresponded  from  time  to  time 
with  reference  to  a  meeting  for  discussing  the  subject  of  reopening 
prices  and  what  should  be  done  with  customers  who  had  bought  jars 
and  wanted  more  at  the  same  price.  The  meeting  was  put  off  from 
time  to  time  to  suit  diefendant's  convenience,  and  finally  was  set'  for 
December  1st,  on  which  date '  plaintiff  learned,  through  the  public 
presS{  of  the  selling  by  defendant  of  his  plant  to  Ball,  including  the 
right  to  manufacture  under  the  Owens  process.  The  sale  to  Ball 
appears  to  have  been  made  in  November ;  the  precise  date  not  being 
given.  Ball  took  over  from  defendant  the  contracts  for  the  32  cars 
sold  by  plaintiff.  November  25,  1910,  Ball  rendered  Schaefer  a  state- 
ment covering  brokerage  commissions  and  premiums  on  the  32  cars. 
Plaintiff  paidi  no  attention  to  this  communication.  At  the  close  of 
the  testimony  for  plaintiff  (defendant  having  introduced  none),  the 
latter's  request  for  directed  verdict  was  denied,  and  the  case  submit- 
ted to  the  jury  under  detailed  instructions.  The  errors  assigned  re- 
late to  the  refusal  to  instruct  verdict,  the  admission  of  evidence,  the 
charge  as  given,  and  requested  instructions  refused.  These  assigned 
errors  relate  generally  to  (1)  the  contention  that  no  valid  contract 
was  shown;  (2)  the  proposition  that  if  the  contract  was  valid,  no 
breach  of  it  by  defendant  was  shown;  and  (3)  the  measure  of  dam- 
ages. 

1.  The  validity  of  the  alleged  brokerage  contract. 

[1]  Plaintiff's  petition  alleges  the  making  of  a  brokerage  contract 
on  or  about  February  4,  1909,  for  the  Toledo  territory  and  for  the 
season  of  1910.  It  alleges  that  this  contract  was  modified!  and  enlarged 
by  mutual  agreement  on  or  about  October  1,  1909,  whereby  plaintiff 
was  given  the  right  to  sell  during  the  season  of  1910  not  less  than 
250  car  loads  in  Ohio,  outside  of  Cincinnati,  Cleveland,  and  Columbus, 
and  50  car  loads  in  Detroit.  The  scale  of  commissions  and  premiums 
to  be  paid,  and  plaintiff's  agreement  to  perform,  and  his  subsequent 
acts  in  performance  until  prevented  by  defendant's  sale  of  the  busi- 
ness,* are  set  out  in  detail.  Defendant  insists  that  the  alleged  contract 
was  shown  to  be  invalid,  first,  as  contravening  the  statute  of  frauds ; 
and,  second,  for  lack  of  mutuality. 

(a)  As  to  the  statute  of  frauds:  It  is  conceded  that  the  alleged 
contract  was  for  the  season  of  1910,  and  that  the  season  wouldl  riot 
regularly  open,  and  was  not  expected  to  open  until  the  latter  part  of 
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1909,  and  that  it  would  continue  until  October,  1910.  A  contract  not 
in  writing  made  before  October,  1909,  if  not  fully  to  be  performed 
until  the  end  of  the  season  of  1910,  would  be  void  under  section  8621 
of  the  General  Code  of  Ohio,  which  requires  agreements  not  to  be 
performed  within  one  year  from  the  making  thereof  to  be  evidenced 
by  writing ;  andl  it  is  urged  by  defendant  that  previous  to  November 
1,  1909,  there  was  no  sufficiently  complete  and  definite  written  agree- 
ment to  satisfy  the  Ohio  statute.  If,  however,  the  contract  recovered 
upon  is  regarded  as  made  November  1,  1909,  it  was  not  within  the 
statute.  The  case  was  submitted  to  the  jury  upon  the  theory  that 
there  was  no  valid  contract  until  the  conversation  of  November  1st, 
at  which  time  the  agreement  was  made  to  extend  the  terms  of  the 
brokerage  contract  to  the  remainder  of  Ohio  outside  of  the  three  cities 
named,  and  to  assign  250  cars  to  Ohio  and  50  cars  to  Detroit.  The 
jury  was  specifically  instructed!  that  the  previous  correspondence  re- 
lied upon  by  plaintiflF  did  not  create  a  contract.  But  the  instruction 
was,  in  effect,  given  that  a  valid  contract  would  be  established  in  case 
it  should  be  found  that  what  was  said  November  1,  1909,  "when  the 
limits  of  sale  and  the  territory  in  which  the  sales  were  to  be  made 
were  defined,  was  said  by  the  parties,  speaking  with  the  full  recollec- 
tion and  undierstanding  of  all  these  previous  negotiations  and  with 
the  intention  that  those  previous  negotiations  should  enter  into  the 
agreement  made  that  day  as  parts  of  a  contract  which  they  were  at 
last  concluding,"  provided  the  contract  was  mutual  or  upon  a  consider- 
ation hereafter  referred  to.  These  instructions  are  criticised  as  over- 
looking the  fact  that  long  before  November  1st  the  parties  had 
reached  a  full  agreement, 'evidenced  in  part  by  the  February  corre- 
spondence, although  that  contract  was  voidl  under  the  statute. 

We  think  the  court  did  not  err  in  submitting  the  case  to  the  jury 
upon  the  theory  stated.  If  the  court  was  mistaken  in  saying  that  the 
parties  had  not  agreed  upon  a  contract  previous  to  November  1st,  it 
is  difficult  to  see  how  defendant  was  prejudiced  thereby,  in  view  of  his 
contention  that  no  valid  contract  was  actually  made.  We  know  of  no 
principle  making  it  incompetent  for  parties  who  have  made  an  agree- 
ment unenforceable  undier  the  statute  of  frauds,  because  not  to  be 
performed  within  one  year  from  its  making,  afterwards,  and  at  a  time 
when  the  statute  of  frauds  would  not  apply,  orally  to  modify  and 
enlarge  their  former  agreement,  and  to  renew  it  as  so  enlarged  and 
modified.  We  see  nothing  in  this  proposition  in  conflict  with  the 
rule  stated  in  cases  like  Haslam  v.  Barge,  69  Neb.  644,  96  N.  W.  245, 
and  Booker  v.  Heffner,  95  App.  Div.  84,  88  N.  Y.  Supp.  499,  that  an 
unwritten  contract,  by  its  terms  not  to  be  performed!  within  a  year 
from  its  making,  is  not  taken  out  of  the  statute  by  an  oral  acknowl- 
edgement within  a  year  from  the  date  of  performance.  Nor  doe§  the 
rule  we  have  stated  conflict  with  the  proposition  asserted  in  Swain  v. 
Seamens,  9  Wall.  254,  272,  19  L.  Ed.  554,  and  Lawyer  v.  Post,  109 
Fed.  512,  513,  47  C.  C.  A.  491,  that  a  written  contract  falling  within 
the  statute  of  frauds  cannot  be  varied  by  any  subsequent  agreement 
of  the  parties,  unless  such  new  agreement  is  also  in  writing,  fhe 
theory  on  which  the  question  we  are  considering,  was  submitted  to 
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the  jury  treated  the  contract  of  November  1st  as  of  no  more  effect  than 
if  wholly  oral.  We  think  the  evidence  fairly  tended  to  support  the 
theory  under  which,  as  we  construe  the  charge,  the  question  was 
submitted  to  the  jury. 

[2]  In  this  connection  it  is  urged  that  error  was  committed  in  per- 
mitting Schaefer  to  testify  as  to  the  part  he  took  nearly  a  year  before 
the  making  of  the  contract  sued  upon  in  assisting  defendant  respecting 
thfe  purchase  of  the  rights  to  the  Owens  process.  Counsel  say  this 
testimony  could  have  no  bearing  upon  the  issues,  and  that  its  sole 
purpose  and  effect  must  have  been  to  unduly  impress  the  jury  with 
the  importance  of  plaintiff's  relations  with  defendant.  It  should  be 
enough  to  say  that,  while  this  testimony  was  objected  to,  the  ground 
of  the  objection  nowhere  appears,  and  there  is  nothing  in  the  record 
to  indicate  that  any  intimation  was  given  the  trial  court  of  the  nature 
of  the  objection  urged  in  this  court. 

[3]  We  may  add,  however,  that,  having  in  mind  the  theory  on 
which  the  case  was  submitted  to  the  jury,  we  cannot  see  that  prej- 
udice could  have  resulted  from  this  testimony. 

[4]  By  a  requested  charge,  which  was  refused,  variance  was  urged 
between  the  petition  and  the  proofs,  in  that  the  former  alleged  a  con- 
tract made  in  February  and  modified  in  October,  while  the  latter  tended 
to  establish  a  contract  made  in  April  and  modified  and  enlarged  in 
November.    We  think  there  is  no  merit  in  the  objection  of  variance. 

[5]  (b)  As  to  mutuality :  The  jury  was  instructed  that  to  render  the 
alleged  agreement  of  November  1st  enforceable — 

"either  those  negotiations  must  bear  the  reasonable  interpretation  that  the 
plaintiff  undertook  to  and  did  bind  himself  to  sell  250  car  loads  of  jars  in 
Ohio  and  50  cars  of  Jars  in  Detroit,  or  that  the  defendant  in  making  t^is 
proposition  intended  to  avail  itself,  as  a  consideration  therefor,  of  the  efforts 
In  pushing  its  wares  and  working  up  a  market  for  its  wares  within  these 
territories,  already  then  performed  to  its  knowledge  by  the  plaintiff.'' 

Defendant  requested  an  instruction  (which  was  refused)  that  the 
contract  established  by  the  proofs  did  not  require  the  defendant  to 
furnish  to  the  plaintiff  the  car  loads  in  question  for  sale  in  either  the 
Ohio  or  Detroit  territory,  or  any  certain  number  of  cars  during  the 
1910  season  or  any  other  stated  period.  The  correctness  of  this  in- 
struction and  of  the  refusal  to  instruct,  so  far  as  the  question  of 
mutuality  is  involved,  depends  upon  the  interpretation  of  the  con- 
versation between  Schaefer  and  defendant's  manager.  Schaefer  tes- 
tified: 

"I  said,  'How  many  cars  would  you  be  wiUing  to  assign  to  that  territory?* 
'Well/  he  said,  *we  will  be  willing  to  set  aside  250  cars  for  Ohio  and  50  for 
Michigan  or  Detroit,  properly  speaking.'  I  said,  *They  are  sold.'  He  said, 
*Are  you  sure  of  that?*  I  said,  *Yes;  in  my  travels  through  the  state  for 
the  last  two  or  three  months  I  am  satisfied  from  conversations  with  jobbers 
that  that  amount  of  Jars  can  be  sold,  and  I  will  say  to  you  that  they  are 
sold.'    He  said,  'We  will  have  them  for  you.* " 

Defendant  contends  that  Schaefer's  words  cannot  be  construed  as 
an  undertaking  to  sell  the  cars  referred  to,  but  "are  merely  an  em- 
phatic assertion  of  his  confidence  in  his  ability  to  sell."  In  view,  how- 
ever, of  Schaef  er's  testimony  as  to  what  he  did  or  did  not  do  by  way 
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of  interviewing  tfie  trade,  including  his  great  enthusiasm  aad  his  con- 
fidence in  the  selling  qualities  of  the  Owens  jar,  we  cannot  say,  as 
a  matter  of  law,  that  the  testimony  would  not  sustain  an  interpreta- 
tion of  Schaefer's  words  as  amounting  to  an  agreement  to  make  the . 
sales  in  question.  The  jury  may  well  have  thought  it  reasonable  that 
Schaef  er's  very  enthusiasm  and  confidence  would  prompt  him  to  make 
^  positive  undertaking  to  sell  the  amount  set  aside  for  him.  The  fact 
that  plaintiff's  orders  were  subject  to  .defendant's  rejection  dqes  not 
necessarily  preclude  the  idea  of  a  definite  undertaking  by  plaintiff  to 
sell.  It  was  not  to  be  assumed  that  orders  would  be.  arbitrarily  re- 
fused; but,  to  the  extent  to  which  defendant  refused  to  accept  orders, 
plaintiff  would,  of  course,  be  relieved  of  his  undertaking. 

The  criticism  of  the  instruction  that  plaintiff's  previous  efforts  in 
working  up  the  1910  market  might  furnish  a  consideration  for  the 
contract  of  November  1st  appears  to  have  been  presented  for  the 
first  time  in  this  court  However,  if  by  reason  of  the  agreement  of 
November  1st  defendant  gained  benefits  he  would  not  otherwise  have 
obtained  (as,  for  instance,  the  sales  of  the  32  cars  actually  completed),  ^ 
it  would  seem  too  much  to  say  that  Schaefer's  past  services  formed 
no  consideration  for  the  new  agreement, 

2.  Was  the  alleged  contract  terminable  at  the  will  of  defendant? 

[8]  Defendant's  counsel  contend  that  the  case  presents  the  ordinary 
contract  of  brokerage,  without  definite  term,  and  that  such  contracts 
are  terminable  at  any  time,  at  the  will  of  either  party,  in  good  faith. 
The  authorities  cited  support  this  general  proposition  of  law.*  There 
is  no  room  for  the  suggestion  that  defendant's  sale  of  its  business 
was  in  bad  faith  within  the  meaning  of  the  rule  just  stated;  that  is 
to  ^ay,  that  it  was  made  for  the  purpose  of  defeating  plaintiff's  con- 
tract rights.  And  we  may  here  add  that  no  possible  theory  of  re- 
covery because  of  plaintiff's  alleged  connection  with  the  procuring 
by  defendant  of  the  right  to  the  Owens  process,  or  because  of  defend- 
ant's alleged  "playing  fast  and  loose"  with  plaintiff  in  the  negotiations 
for  and  in  operations  under  the  contract  in  question,  or,  as  otherwise 
stated,  of  the  alleged  use  of  the  contract  and  plaintiff's  services  there- 
under as  a  means  of  inducing  Ball  to  purchase  defendant's  plant,  can 
be  the  subject  of  consideration  here.  No  such  theory  was  submitted 
to  the  jury  or  embraced  in  plaintiff's  petition.  The  case  must  be  con- 
sidered here  as  it  was  considered  below,  as  one  for  the  recovery  of 
damages  actually  suffered  by  the  actual  breach  of  a  contract  actually 
made.  It  is  obvious,  hoy/ever,  that  neither  the  authorities  referred  to 
nor  those  relating  to  the  ordinary  contract  of  real  estate  brokerage, 
are  necessarily  decisive  of  the  present  controversy.  By  the  contract 
here  alleged,  and  necessarily  found  by  the  jury,  defendant  undertook, 
upon  a  sufficient  consideration,  to  furnish  plaintiff  for  sale  in  a  definite 
territory,  during  a  definite  season,  a  definitely  limited  number  of  jars. 
It  was  upon  such  basis  alone  that  recovery  was  permitted  below.    If 

1  Slbbald  T.  Bethlehem  Iron  Ck>.,  83  N.  Y.  378,  384,  88  Am.  Rep.  441:  Jlees 
y.  Pellow  (C.  O.  A.  6)  97  Fed.  167,  172,  38  G.  G.  A.  94;  Sheahan  r.  National 
S.  S.  Co.  (G.  G.  A.  2)  87  Fed.  167,  30  G.  G.  A.  593. 
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tHe  evidence  sustains  the  alleged  contract,  we  have  before  us  not  the 
ordinary  brokerage  contract,  without  consideration  and  without  term, 
but  a  special  contract,  upon  consideration  and  for  a  definite  term,  so 
far  as  needed  for  the  sale  of  the  jars  appropriated  for  the  purpose. 
Such  contracts  are  not  ordinarily  terminable  at  will  without  liability 
therefor.  Defendant  insists,  however,  that,  even  if  the  contract  were 
ordinarily  enforceable,  the  sale  by  defendant  of  its  plant  was  not  a 
breach  of  the  contract,  for  the  reason  that  the  contract  must  be  con- 
strued as  "simply  a  contract  by  the  principal  to  sell  such  goods  as 
he  sees  fit  to  sell  within  the  territory  assigned  to  the  broker,  through 
the  broker,  and  not  through  any  other  agent/'  Several  authorities 
are  cited  which,  as  applied  to  the  facts  in  the  cases  there  presented, 
announce  the , proposition  stated.*  In  Rhodes  v.  Forwood  the  agree- 
ment was  that  for  a  given  term  of  years  plaintiflF  should  be  the  sole 
agent  at  Liverpool  for  the  sale  of  defendant's  coal,  and  that  thq  latter 
would  not  employ  any  other  agent  at  Liverpool  for  that  purpose.  Be- 
fore the  end  of  the  term  defendant  sold  his  colliery.  Plaintiff  was 
denied  right  to  damages  on  the  ground  that  the  agreement  did  not  bind 
defendant  to  keep  his  colliery  or  to  do  more  than  to  employ  plaintiff 
in  the  sale  of  such  coal  as  he  should  send  to  Liverpool.  >  As  said  by 
the  Lord  Chancellor  : 

"^here  is  no  express  term  in  the  contract  from  beginning  to  end  that  the 
appellant,  the  colliery  owner,  would  send  any  coal  to  Liverpool,  or  any  par- 
ticular quantity  of  coal  to  Liverpool,  or  that  he  would  continue  for  any  par- 
ticular length  of  time  to  send  coal  to  Liverpool." 

And  again: 

"The  agents  could  not  have  demurred  or  complained  if  every  ton  of  this 
coal  raised  during  the  seven  years  at  the  BJsca  colUery  had  been  sold  at 
Swansea,  or  at  Southampton,  or  at  any  other  port  which  might  be  suggested." 

And  this  consideration  seems  to  underlie  the  conclusion  reached. 
In  Ex  parte  Maclure  plaintiff  agreed  with  an  insurance  company  to 
act  as  its  agent  for  a  term  of  years  and  to  transact  no  business  except 
for  that  company,  in  consideration  of  which  he  was  to  receive  a  fixed 
salary  and  also  a  commission  on  all  business  transacted.  Before  the 
end  of  the  term  the  insurance  company  was  wound  up  voluntarily. 
The  agent  was  permitted  to  recover  his  fixed  salary  during  the  unex- 
pired term,  but  was  not  allowed  to  prove  the  loss  of  his  commissions 
during  the  remainder  of  the  term.  The  Lord  Justice  treated  the  con- 
tract as  providing  a  commission  in  order  to  give  "an  inducement  to 
carry  on  the  business  effectually,  properly  and  prudently,"  saying : 

"It  was  never  Intendied  to  give  the  servant  the  right  of  dictating  as  to  the 
extent  of  the  business,  whether  more  or  less,  or  nothing,  but  he  simply  took 
the  chance  of  the  company  finding  it  a  profitable  business  and  carrying  it  on. 
The  company  had  the  right  to  reduce  the  business  to  a  minimum;  and,  if 
they  had  a  right  to  reduce  it  to  a  minimum,  they  had  a  right  to  reduce  it 
to  nothing— so  far  as  he  was  concerned." 

3  Rhodes  v  Forwood,  L.  R.,  1  App.  Cas.  256;  In  re  English  &  Scottish 
Marine  Ins.  Go.  (Ex  parte  Maclure)  Ia  R.,  5  Ch.  App.  737;  Burton  v.  Great 
Korthem  Ry.  Co.,  9  Exch.  Rep.  607;  Pellet  v.  Manufacturers'  &  Merchants' 
Ina.  Co.  (C.  C.  A.  7)  104  Fed.  502,  43  O.  C.  A.  669. 
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In  Burton  v.  Great  Northern  Ry.  Co.,  plaintiff  agreed  with  the  rail-* 
way  company  to  convey  between  two  named  places  all  merchandise 
that  might  be  presented  to  him  for  that  purpose,  and  to  provide  con- 
veyances and  horses  necessary  for  the  purpose.  It  was  mutually  agreed 
that  the  contract  should  continue  for  a  given  term.  Before  its  expira- 
tion the  railway  company  sold  a  portion  of  its  line  to  another  railway 
company  and  bound  itself  not  to  carry  between  the  two  points  refer- 
red to,  and  so  failed  to  present  further  goods  to  the  plaintiff  for  car- 
riage. Defendant's  obligation  seems  to  have  been  treated  as  one  to 
pay  for  the  carriage  of  such  goods  as  should  be  presented  to  the 
plaintiff,  iand,  as  none  were  presented,  it  was  held  there  was  no  breach 
of  contract.    In  Pellet  v.  Insurance  Co.,  as  stated  in  the  headnote : 

"Defendant,  an  insurance  company,  contracted  with  plaintiffs  to  conduct  a 
general  insurance  agency,  constituting  plaintiffs  its  general  agents  to  have 
charge  of  all  its  business  in  certain  states  for  a  term  of  three  years." 

Before  the  expiration  of  the  term,  defendant  discontinued  its  busi- 
ness. In  an  action  upon  the  contract  for  damages,  a  judgment  for 
defendant  upon  directed  verdict  was  affirmed.  Judge  Grosscup,  in 
his  opinion,  used  this  language : 

"Unless,  therefore,  the  contracts,  either  expressly  or  by  implication,  bound 
the  defendant  in  error,  throughout  the  period  of  the  contracts,  to  the  con- 
tinued acceptance  of  such  business  as  the  plaintiffs  lu  error  might  bring,  ir- 
respectlye  ht  its  own  Judgment  upon  the  policy  of  diminishing  or  ceasing 
altogether  such  business,  there  exists  no  promise  upon  which  the  action  can 
be  predicated.  ♦  •  ♦  It  might  well  happen  that  out  of  some  consideration 
relating  to  its  own  policy  the  company  might  choose  to  materially  abridge  its 
business  within,  or  withdraw  altogether  from,  the  territory  named.  The 
laws  of  a  state  may  become  burdensome;  the  character  of  risk  in  a  given 
district  may  change ;  a  wise  adjustment  of  its  affairs  may  require  a  change 
of  field  of  operations,  or  an  entire  liquidation  of  its  business.  Was  it  con- 
templated, in  the  execution  ot  these  agreements,  that  the  judgment  of  the 
company  upon  these  questions  should  be  surrendered  to  the  Interests  of  the 
agents;  at  least  that  it  could  not  act  upon  such  Judgment  without  continu- 
ing to  compensate  the  agents,  as  if  no  such  action  had  been  taken?  We  think 
the  agreements  will  bear  no  such  interpretation." 

Judge  Seamans  forbore  to  pass  upon  the  question  whether  the  fact 
of  the  transfer  of  the  business  constituted  a  breach  of  the  contract. 
Judge  Woods  merely  concurred  in  the  result  reached. 

On  the  other  hand,  in  Lewis  v.  Atlas  Mutual  Life  Ins.  Co.,  61  Mo. 
534,  it  was  held  that  the  inability  of  a  corporation  to  continue  in  busi- 
ness is  no  excuse  for  its  breach  of  contract  with  an  agent.  In  Mac- 
gregor  v.  Union  Life  Ins.  Co.  (C.  C.  A.  8)  121  Fed.  493,  57  C.  C.  A. 
613,  it  was  held  as  stated  in  the  headnote : 

"A  life  insurance  company  which  abandons  Its  business  by  transferring 
it  to  another  company,  and  thus  disables  Itself  from  carrying  out  a  contract 
by  which  it  appointed  a  general  agent  or  manager,  and  refuses  to  permit  him 
to  continue  in  such  capacity,  is  liable  for  damages  for  breach  of  such  con- 
tract, where,  either  by  its  terms  or  by  implication,  the  agency  was  to  continue 
for  a  certain  term."    . 

Judge  Thayer,  in  the  course  of  his  opinion,  said : 

"It  is  also  well  settled  that  whatever  may  be  fairly  Implied  from  the  ex- 
press proYlsions  of  an  agreement  is  as  binding  and  obligatory  upon  the  par- 
ties thereto  as  that  which  is  in  terms  expressed." 
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And  again: 

"The  general  doctrine  which  is  invoked  by  counsel  for  the  defendant  com- 
pany, that  a  principal  is  entitled  to  revoke  the  authority  of  an  agent  at  any 
time,  when  there  is  no  express  or  implied  agreement  between  them  that  the 
agent  shall  be  retained  for  a  definite  period,  is  not  denied;  but  in  the  case 
In  hand  we  are  of  opinion,  for  the  reasons  already  stated,  that  there  was  an 
implied  agreement  between  the  contracting  parties  that  the  agency  here  in- 
volved should  continue  for  the  period  of  five  years,  unless  it  was  terminated 
by  mutual  consent,  or  in  one  of  the  ways  provided  for  in  the  contract" 

In  Moore  v.  Security  Trust  &  Life*  Ins.  Co.  (C.  C.  A.  8)  168  Fed. 
496,  502,  93  C.  C.  A.  652,  658,  where  it  was  held  that  a  contract  by 
a  life  insurance  company  which  turned  over  its  property  and  business 
•to  a  rival  company,  thus  incapacitating  itself  to  continue  its  insurance 
business,  was  not  a  breach  of  contract  of  appointment  of  agents  which 
contained  no  agreement  fixing  the  time  such  appointment  should  con- 
tinue, Judge  Sanborn  said : 

•*This  conclusion  is  not  necessarily  inconsistent  with  the  position  that, 
where  an  insurance  company  makes  an  express  agreement  to  employ  an  agent 
for  a  specific  term  and  to  pay  his  commissions  during  that  term  upon  the 
business  he  secures,  it  breaks  the  agreement  and  subjects  itself  to  all  the 
damages  which  naturally  flow  from  that  breach  by  transferring  its  property 
to  another  and  abandoning  its  business  during  the  agreed  term,  as  in  Mac- 
gregor  v.  Union  Life  Ins.  Co.,  121  Fed.  493  [57  O.  O.  A.  613],  •  ♦  ♦  and 
I«wis  V.  Insurance  Ck).,  61  Mo.  534,  539,  or  radically  changes  the  nature  of 
its  business  during  the  term,  as  in  Newcomb  v.  Imperial  Life  Ins.  Co.  (C.  C.) 
51  Fed.  725,  727,  728,  and  Id.,  62  Fed.  97  [10  a  C.  A.  288],  ♦  ♦  ♦  because 
an  implication  that  the  company  will  continue  its  business  for  the  agreed 
term  of  the  agency  may  inhere  in  such  a  time  contract,  while  it  does  not  in 
a  contract  of  agency  at  will;  and  so  far  as  the  opinions  in  these  cases  depart 
from  the  view  already  expressed  they  are  not  convincing  and  they  fall  to 
comn^end  themselves  to  our  Judgment"    (Italics  ours.) 

It  wiM  thus  be  seen  that  in  the  cases  discussed  the  question  whether 
the  sale  of  the  business  constituted  a  breach  of  the  contract  of  broker- 
age was  made  to  turn  upon  the  intention  of  the  parties.  In  the  instant 
case  the  trial  judge  submitted  to  the  jury  the  question  whether  the 
contract  included  "as  one  of  its  terms  attached  to  it  by  implication 
*  *  *  that  it  should  be  terminated  in  such  a  manner  as  the  defend- 
ant finally  undertook  to  terminate  it,"  saying  that,  if  "it  was  fairly 
within  the  contemplation  of  the  parties  that  the  relationship  then  es- 
tablished *  *  *  could  be  terminated  by  the  sale  of  the  defendant's 
plant,  *  *  *  the  plaintiff  has  no  ground  for  recovery  here  what- 
soever/'   The  trial  judge  further  said  that: 

"Before  you  are  able  to  say  that  such  a  contingency  was  fairly  within  the 
contemplation  of  the  parties  you  must  find  that  by  a  fair  inference  and  de- 
duction  from  the  testimony  before  you." 

[7]  Unless  for  the  considerations  to  which  we  are  about  to  call  at- 
tention, we  are  constrained  to  the  view  that  there  was  no  error  in  re- 
fusing to  hold,  as  a  matter  of  law,  that  defendant's  sale  of  his  plant 
constituted  no  breach  of  his  alleged  contract  with  plaintiff;  nor  in 
submitting  to  the  jury  the  question  whether  the  contingency  of  such 
sale  was  fairly  within  the  contemplation  of  the  parties. 
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[8]  The  further  considerations  to  which  we  have  just  alluded  are 
these:  First,  all  contracts  for  sale  to  be  taken  by  plaintiff  were  to 
be  subject  to  the  acceptance  of  defendant,  as  expressed  by  the  condi- 
tion printed  upon  the  forms  provided  therefor ;  second,  it  was  recog- 
nized that  Ball's  price  might,  during  a  portion  at  least  of  the  season, 
be  so  low  that  defendant  would  not  meet  it,  and  Schaefer  testified, 
with  reference  to  a  conversation  previous  to  October  1,  1909,  that: 

.*'At  that  time  we  both  thought  that  the  price  of  Ball  might  be  as  low  as 
$3.25,  and  tliat  price,  Mr.  Lloyd  O^efendant's  manager)  said,  the  Greenfield 
(defendant)  would  not  meet*' 

And  counsel  say  that  defendant  "could  at  any  time,  by  refusing  to 
meet  its  competitor's  prices,  render  it  impossible  for  the  Schaefer 
Company  to  make  sales  in  its  territory  up  to  the  number  of  carloads 
which  it  is  alleged  the  Greenfield  Company  had  agreed  to  furnish  the 
Schaefer  Company  to  sell,"  and  that  the  defendant  thus  reserved  to 
itself  a  complete  control  over  the  sales  of  its  product  in  the  territory 
assigned  to  the  defendant. 

Does  it  follow  from  the  fact  that  defendant,  had  he  continued  in 
business,  might  have  made  the  contract  valueless  to  plaintiff  by  dleclin- 
ing  in  good  faith  to  meet  the  prices  of  his  competitors  (and  bad  faith 
in  this  regard  does  not  enter  into  the  present  problem),  that  no  en- 
forceable contract  existed  at  any  time,  or  that  defendant  could,  with- 
out liability  therefor,  effectually,  and  presumably  for  his  own  advan- 
tage, disable  himself  from  performing  his  contract  and  from  passing 
in  good  faith  upon  the  contracts  for  sales  which  plaintiff  should 
present  for  approval?  It  seems  to  us  that  this  question  compels  a 
negative  answer.  This  case  was  tried  after  the  close  of  the  1910^ 
season. 

[9]  It  was,  of  course,  open  to  defendant  to  -show  that  conditions 
were  such,  or  but  for  the  sale  of  defendant's  business  would  have  been 
such,  that  plaintiff's  contract  would  be  worthless  to  it.  But  we  should 
be  doing  violence  to  the  record,  including  the  testimony  of  the  at- 
tractiveness, popularity,  and  greater  efficiency  of  the  Owens  jar,  the 
prospects  for  a  successful  season  of  1910,  and  the  fact  of  the  purdiase 
by  defendant's  competitor  (early  in  that  season),  of  defendant's  busi- 
ness, including  the  right  to  make  the  Owens  jar  (a  sale  not  improbably 
induced  by  the  prospects  of  defendant's  success),  should  we  assume 
it  otherwise  than  reasonably  natural  and  probable  that  but  for  the 
sale  by  defendlant  of  its  business  plaintiff  could  have  made,  with  de- 
fendant's approval,  substantial  sales  under  the  contract  in  question, 
and  could  have  realized  thereby  substantial  profits.  Such  would  have 
been  the  normal  and  natural  result.  Such  was  apparently  the  result 
expected  by  both  parties.  Defendant's  manufacture  and  sale  of  glass 
jars  was  not  an  untried  experiment.  He  had  been  in  that  business 
several  years.  Nor  were  plaintiff's  relations  to  the  business  new  and 
untried.  He  even  then  was  defendant's  Toledb  representative,  and 
had  held  that  relation  not  only  for  the  two  preceding  years,  but  in 
earlier  years.  The  situation  apparently  justified  the  confidence  that 
the  superiority  of  the  Owens  process  gave  defendant  substantial  ad- 
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vantages  in  the  market  never  before  possessed.  We  cannot,  under 
these  circumstances,  declare  as  matter  of  law  that  plaintiff's  chances 
of  making  sales  and  resulting  profits  were  too  conjectural  to  form  a 
basis  of  recovery.  For,  in  its  last  analysis,  that  is,  in  our  opinion, 
what  the  objection  comes  to.  We  think  that  undier  the  case  as  pre- 
sented the  burden  was  upon  defendant  to  show,  if  it  could,  that  con- 
ditions were  such  as  to  make  plaintiff's  contract  practically  meaning- 
less or  valueless. 

[10]  We  see  no  merit  in  the  suggestion  that  plaintiff  was  barred 
from  recovery  for  alleged  lack  of  express  and  affirmative  proof  that 
it  could  have  sold  the  entire  300  carloads  contemplated.  It  is  enough 
to  say  that,  taking  into  account  the  enlarged  territorial  limits  accorded 
to  plaintiff  by  the  contract,  the  extent  of  territory  in  Ohio  remaining 
uncanvassed  at  the  time  of  the  breach,  and  what  plaintiff  in  fact  did  in 
the  short  time  devoted  to  performance,  there  was  testimony  tending 
to  show  that  the  full  300  car  loads  might  have  been  sold.  The  fact 
that  the  jury  did  not  award  damages  for  the  loss  of  sale  of  the  full 
300  cars  does  not  conclusively  establish  that  the  full  amount  could 
not  have  been  sold. 

3.  The  subject  of  damages : 

[11]  Defendant  complains  that  plaintiff  was  allowed  to  recover 
damages  which  in  their  nature  were  speculative  and  uncertain.  The 
general  rule  is  too  well  settled  to  require  more  than  the  merest  ref- 
erence to  authority  that  only  actual  damages,  established  by  the  proof 
of  facts  from  which  they  may  be  rationally  inferred  with  reasonable 
certainty,  are  recoverable.'  The  instructions  to  the  jury  recognized 
and  applied  this  rule. 

[12]  The  court  defined  the  profits  recoverable  as  "probable  profits 
reasonably  certain  to  come  to  the  plaintiff,"  and  the  court  charged 
that: 

"The  evidence  must  show  to  this  jury  with  reasonable  certainty  the  extent 
of  such  probable  profits  to  the  plaintiff,  had  the  plaintiff  been  permitted  to 
carry  on  the  work.  Yon  are  not  permitted  to  speculate  or  guess  as  to  what 
the  amount  of  those  commissions  would  have  been.  You  must  go  to  the  evi- 
dence and  find  In  that  evidence  some  basis  for  an  estimate  of  what  they 
would  be." 

The  general  charge  as  to  the  necessity  of  proof  of  probable  sale  of 
the  jars  was  in  our  opinion  fair  and  proper.  Careful  instrulctions 
were  given  to  the  jury  by  way  of  limitations  to  be  observed  in  compu- 
tations for  commissions  and  premiums.  The  reasonable  cost  of  sell- 
ing the  goods  was  required  to  be  deducted  from  the  compensation 
otherwise  accruing.  We  think  the  instructions  clearly  within  the 
well  settled  rules.*  In  United  States  v.  Behan,  at  page  344  of  110 
U.  S.,  at  page  83  of  4  Sup.  Ct.  (28  L.  Ed.  168),  it  is  said  that: 

t  Central  Coal  &  Coke  Co.  v.  Hartman  (C.  C.  A.  Q  111  Fed.  96,  49  0.  C.  A« 
244. 

4  United  States  v.  Behan,  110  U.  S.  338,  4  Sup.  Ct.  81,  28  L.  Ed.  168; 
Wakeman  v.  Manufacturing  Co.,  101  N.  Y.  205,  4  N.  E.  264,  64  Am.  Rep.  676; 
Wells  y.  National  Life  Ass'u  (a  a  A.  5)  99  Fed.  222,  39  0.  a  A.  476,  53  L. 
R.  A.  S3. 
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"Profits  cannot  always  be  recovered.  They  may  be  too  remote  and  specu- 
latlre  In  character,  and  therefore  incapable  of  that  clear  and  direct  proof 
which  the  law  requires.  But  when,  in  the  language  of  Chief  Justice  Nelson* 
in  the  case  of  Masterson  v.  Mayor  of  Brooklyn,  7  Hill  [N.  Y.]  69  [42  Am. 
Dec.  38],  they  are  *the  direct  and  immediate  fruits  of  the  contract,'  they  are 
free  from  this  objection ;  they  are  then  'part  and  parcel  of  the  contract  it- 
self, entering  into  and  constituting  a  portion  of  its  very  elements;  something 
stipulated  for,  the  right  to  the  enjoyment  of  which  is  just  as  clear  and  plain 
as  to  the  fulfilment  of  any  other  stipulation.*  '* 

[13]  Nor  was  the  proof  of  probable  sales  open  to  the  criticism  of 
uncertainty  and  speculation  in  the  legal  sense.  The  evidence  tended 
to  show  that  the  Owens  jar  was  received  with  great  favor  by  the 
trade ;  that  the  prospects  of  large  sales  during  the  season  were  good. 
Before  the  contract  was  terminated  plaintiff  had  actually  sold  32 
cars.  One  of  plaintiff's  customers  afterwards  asked  for  two  extra 
cars.  Twelve  cars  were  sold  by  Ball  to  jobbers  in  Toledo,  after  the 
purchase  of  defendiant's  plant.  There  was  evidence  tending  to  show 
the  likelihood  of  making,  sales  to  other  named  customers.  The  jury 
was  instructed,  in  substance,  that  it  was  not  limited,  in  its  consideration 
to  sales  which  would  probably  be  made  by  defendant,  to  the  con- 
suming capacity  of  the  several  firms  which  had  already  been  inter- 
viewed by  the  plaintiff.  This  instruction  is  criticised  by  defendJant, 
who  insists  that,  if  plaintiff  had  sold  every  customer  it  approached  to 
the  extent  of  the  latter's  full  capacity  to  handle  fruit  jars,  the  sales 
would  have  aggregated  only  158  cars,  the  commissions  and  premiums 
on  which  would  have  amounted  to  but  $4,266.  We  think,  however, 
in  view  of  the  nature  of  the  evidence  already  referred  to,  defendant's 
contention  is  not  well  founded,  and  that  the  trial  court  took  the  correct 
view  of  the  subject.  As  said  by  Judge  Grover  (quoted  in  Wakeman 
V.  Manufacturing  Co.,  at  page  212  of  101  N.  Y.,  at  page  268  of  4  N. 
E.  (54  Am.  Rep.  676),  with  respect  to  the  ujncertainty  of  profits: 

"It  is  not  an  uncertainty  as  to  the  value  of  the  benefit  or  gain  to  be  derived 
from  performance,  but  an  uncertainty  or  contingency  whether  such  gain  or 
benefit  would  be  derived  at  all.  ♦  ♦  ♦  It  Is  sometimes  said  that  specula- 
tive damages  cannot  be  recovered  because  the  amount  is  uncertain ;  but  such 
remarks  will  generally  be  found  applicable  to  such  damages  as  it  is  uncertain 
whether  sustained  at  all  from  the  breach." 

The  evidence  as  to  the  probable  amount  of  sales  was  thus  not  specu- 
lative. The  other  elements  entering  into  the  loss  of  profits  were  com- 
missions, premiums,  and  expenses  of  sales.  The  commissions  were 
fixed.  The  premiums  were  equally  fixed,  except  as  they  were  subject 
•to  be  affected  by  concessions  made  to  meet  competitors'  prices.  It 
seems  to  have  been  conceded!  that  the  normal  commissions  and  premi- 
ums would  average  $27  per  car,  subject  to  the  possible  deduction  last 
referred  to.  While  there  is  no  express  testimony  as  to  what  the  ex- 
penses of  selling  jars  would  have  been,  the  jury  were  not  without 
guide  on  this  subject.  There  was  proof  of  plaintiff's  expenses  from 
July  to  December,  1909,  in  advertising,  working  up,  interviewing  and 
selling  the  trade.  We  cannot  say  that  from  all  the  testimony  pre- 
sented the  jury  were  not  in  position  to  make  a  reasonably  accurate 
estimate  of  the  net  profits  lost  to  plaintiff  by  the  termination  of  the 
contract 
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Other  assignments  of  error  are  discussed  in  defendant's  brief.  To 
discuss  them  here  in  d!etail  would  unnecessarily  extend  this  opinion. 
We  content  ourselves  with  saying  that  we  have  considered  them  all, 
and  are  of  opinion  that  the  motion  for  a  directed  verdict  was  properly 
denied,  and  that  no  prejudicial  error  was  committed  in  the  trial  or 
submission  of  the  case. 

The  judgment  of  the  Circuit  Court  is  accordingly  affirmed,  with 
costs. 


BOSTON  MARINE  INS.  CO.  et  al.  v.  METROPOLITAN  REDWOOD  LUM* 
BEB  CO.  et  al.    SWIFT  et  aL  v.  SAME.    In  re  METRO- 
POLITAN REDWOOD  LUMBER  CO.f 

(Circuit  Court  of  Appeals,  Ninth  Circuit    July  16»  1912Jt 

No.  2,092. 

L  Collision  (|  81*) — Faults  in  Navigation— Shobtaos  of  Cbew. 

That  a  vessel  was  one  man  short  of  her  full  complement  of  seamen, 
and  had  no  one  stationed  between  the  lookout  forward  and  the  officer  on 
the  bridge,  held  not  a  contributing  cause  of  a  collision  in  a  fog,  where 
no  such  intermediate  lookout  was  required  by  law,  and  there  was  no  evi^ 
dence  that  it  was  customary  or  necessary  to  maintain  one,  or  that  the 
officer  did  not  hear  all  the  calls  of  the  lookout 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  {$  157-166;  Dea 
Dig.  I  81.*] 

2.  Collision  (j  25*) — Liuitation  t)F  Liabilitt — Pbivitt  of  Owners.' 

That  a  vessel  was  being  unlawfully  navigated  at  full  speed  in  a  fog 
at  the  time  of  a  collision,  and  that  the  master  had  previously  navigated 
her  at  such  speed,  because  she  was  a  slow  vessel,  does  not  establish  the 
privity  of  the  owners  so  as  to  debar  them  from  the  right  to  a  limitation 
of  liability,  where  they  had  no  knowledge  of  such  practice  and  were  Jus- 
tified in  believing  the  master  to  be  competent 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  }  21 ;   Dec  Dig. 
|25.*] 
8.  Collision  ({  25*) — ^Limitation  of  Liability — Pbivitt  of  Owner. 

An  owner  of  a  vessel,  in  order  to  be  entitled  to  a  limitation  of  liability 
under  the  statute,  is  not  required,  when  fitting  her  for  a  voyage  and 
sel^ting  her  officers  and  crew,  to  have  and  exercise  a  scientific  knowledge 
of  navigation  or  concerning  her  equipment,  and  he  cannot  be  charged 
with  privity  in  respect  to  a  collision  caused  in  part  by  improper  naviga- 
tion of  the  vessel,  where  the  master  he  employed  was  duly  licensed  and 
well  recommended  and  had  served  as  master  for  several  years  with  noth- 
ing known  against  his  reputation  or  competency. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  |  21 ;   Dec.  Dig. 
I  26.*] 
4  Collision  ({  25*) — ^Livitation  of  LiABiLiTT~SEAWOBTHiNfis& 

A  steam  schooner  Tteld  not  unseaworthy  so  as  to  deprive  the  owner  of 
the  right  to  limit  its  liability  for  a  collision  in  a  fog  because  of  the 
noise  made  by  her  oil  burners,  which  were  of  a  type  in  customary  use 
on  such  vessels,  and  where  it  was  shown  by  the  testimony  of  competent 
witnesses  that  the  noise  did  not  interfere  with  hearing  signals  from  other 
Tessels  or  determining  their  direction. 

[Ed.  Note. — ^For  other  cases,  see  Collision,  Cent  Dig.  {  21;  Dec.  Dig. 
t  25.*] 

*For  otb«r  casM  m«  Mune  topic  ft  9  NTTirBBR  In  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
t  Rehearing  denied  October  7«  WX 
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0.  Collision  (§  25*) — Limitation  of  LiABiurr— Valuation  of  Disablio 
Vessel. 

Where  a  vessel  was  so  injured  in  a  collision  as  to  terminate  her  voy- 
age, the  sum  which  her  owner  must  pay  in  proceedings  for  limitation  of 
liability  is  her  value  immediately  after  the  collision  as  she  lay  at  the 
place  of  collision,  and  where  she  was  afterward  towed  into  a  port  there 
should  be  deducted  from  her  value  after  she  reached  such  port  not  only 
the  expense  of  her  salvage,  but  an  allowance  on  account  of  the  risk  and 
hazard  to  which  she  was  subject  and  affecting  the  probability  of  her 
rescue. 

[Ed.  Note. — ^For  other  cases,  see  Ck)llision,  Cent  Dig.  t  21;  Dec  Dig. 
t  25.* 

Limitation  of  owner's  liability,  see  note  to  The  Longfellow,  45  CL  €L 
A.  387.] 

0.  Shipping  (S  210*) — ^Limitation  of  Liability— Distribution  of  Fund. 

Under  Rev.  St  f  4284  (U.  S.  Comp.  St  1901,  p.  2943),  which  provides 
that  the  proceeds  of  a  vessel  surrendered  in  proceedings  for  limitation  of 
liability  shall  be  distributed  among  the  claimants  "in  proportion  to  their 
respective  losses,*'  all  claimants  who  establish  a  right  to  share  in  the 
fund  are  entitled  to  payment  pro  rata  irrespective  of  their  general  right 
^    to  priority  as  lien  claimants. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  t  660;  Dec  Dig. 
I  210.*] 

?•  Shipping  (|  209*) — Costs — Pboctob's  Docket  Fee. 

The  docket  fee  allowefd  by  Rev.  St  |  824  (U.  S.  Comp.  St  1901,  p.  632), 
to  a  proctor  on  a  final  hearing  in  admiralty.  Is  for  his  appearance  and 
service  on  the  hearing,  and  not  as  a  fee  for  appearing  for  each  client 
whom  he  represents,  and  in  a  proceeding  for  limitation  of  liability  a 
proctor  representing  several  claimants  who  recover  is  entitled  to  tax  but 
one  docket  fee. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  {§  64^-655,  659^ 
661,  662 ;   Dec.  Dig.  {  209.*] 

8.  Shipping  (§  210*) — Limitation  of  Liability — Costs — Expense 'or  Admin- 
iSTEBiNG  Fund. 

In  proceedings  for  limitation  of  liability,  the  cost  of  Issuing  and  pub- 
lishing the  monition  is  an  expense  to  be  paid  out  of  the  fimd. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  t  660;  Dec  Dig. 
I  210.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  California. 

In  the  matter  of  the  petition  of  the  Metropolitan  Redwood!  Lumber 
Company,  as  owner  of  the  steam  schooner  San  Pedro,  for  limitation 
of  liability  on  account  of  a  collision  between  such  vessel  and  the 
steamship  Columbia,  owned  by  the  San  Francisco  &  Portland  Steam- 
ship .Company.  From  a  decree  holding  both  vessels  in  fault  and 
granting  the  petition  for  limitation  of  liability,  the  Boston  Marine 
Insurance  Company  and  others  and  John  Swift  and  others  appeaL 
Affirmed. 

The  appellee,  the  Metropolitan  Redwood  Lumber  Company,  a  corporation, 
presented  its  petition  to  the  court  below  for  a  decree  limiting  its  liability  un- 
der sections  of  the  Revised  Statutes,  4282  to  4289,  inclusive  (U.  S.  Comp.  St 
1901,  pp.  2943,  2944),  and  the  several  acts  amendatory  thereof.  It  aUeged 
that  it  was  the  sole  owner  of  the  steam  schooner  San  Pedro;  that  on  July 
20th  said  vessel  sailed  from  the  port  of  Eureka,  Cal.,  laden  with  a  cargo  of 
lumber  bound  for  the  port  of  San  Pedro  in  that  state;   that,  at  the  time  of 

*For  other  casei  tee  same  topic  A  {  numbsb  In  Dec.  &  Am.  Digs.  1907  to  date^  ft  Rep*r  IndazM 
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leaving  Eureka,  the  vessel  was  In  all  respects  seaworthy  for  said  voyage,  and 
to  carry  said  cargo,  and  was  properly  manned  with  a  competent  master,  of- 
ficers, and  a  full  crew ;  that,  soon  after  leaving  Eureka,  she  ran  into  a  fog 
of  considerable  density ;  that  the  first  mate  on  the  bridge  thereupon  blew  the 
usual  fog  signal  of  a  prolonged  blast  at  intervals  of  not  more  than  one  min- 
.  ute,  and  continued  so  to  do ;  that  a  competent  lookout  was  kept  on  the  fore- 
castle, and  the  ship's  lights  were  burning  brightly ;  that  soon  thereafter  the 
man  on  the  lookout  reported  a  steamer  on  the  port  bow,  whereupon,  for 
the  purpose  of  keeping  away,  the  ofiicers  in  charge  caused  the  schooner's 
helm  to  be  put  to  port,  the  usual  fog  signal  being  blown ;  that  a  little  while 
later  the  schooner's  helm  was  again  put  well  over  to  port,  with  the  object  of 
keeping  away  from  the  signal  heard  on  the  port  bow ;  that  abput  a  minute 
later  the  mate  on  the  bridge  heard  two  blasts  of  a  whistle  of  a  steamer,  and 
immediately  saw  her  headlight  appear  on  the  port  bow;  that  thereupon  he 
sounded  four  blasts  and  stopped  the  engine  of  the  schooner,  but  the  approach- 
ing vessel,  the  steamship  Golumbia,^  was  across  the  schooner's  bow,  and  was 
struck  by  the  latter  not  far  from  her  stern,  with  the  result  that  she  sank, 
and  the  steam  schooner  was  badly  damaged. 

The  petition  alleged  that  the  amount  of  loss  caused  by  the  sinking  of  the 
steamer,  to  wit,  the  value  of  the  steamer  and  its  cargo  and  baggage  on  board, 
was  far  in  excess  of  the  Interest  of  the  petitioner  in  the  said  steam  schooner ; 
that  a  number  of  lives  were  lost  by  reason  of  the  collision ;  that  some  time 
during  the  afternoon  of  the  21st  the  steamer  George  W.  Elder  came  and  took 
the  steam  schooner  in  tow  and  towed  her  to  the  port  of  EJureka;  that  the 
collision  and  the  loss,  damage,  and  injury  resulting  therefrom  were  done,  oc- 
casioned, and  incurred  without  the  consent  or  privity  or  knowledge  or  de- 
sign or  neglect  of  the  petitioner  or  any  of  its  directors,  officers,  or  servants ; 
that  no  freight  was  earned  by  her,  and  none  was  pending  at  the  time  of  the 
disaster ;  that  the  owners  of  the  Elder  claim  salvage  against  the  San  Pedro 
for  the  service  rendered  in  towing  her  to  Eureka;  and  that  other  persons 
will  make  claims  against  her  for  damages  suffered  by  them,  all  of  which 
exceed  in  amount  the  Interest  of  the  petitioner  in  the  said  steam  schooner. 
The  San  Francisco  &  Portland  Steamship  Company,  the  owner  of  the  steam- 
ship Columbia,  made  answer  to  the  petition,  and  presented  its  claim  for  the 
loss  and  damage  sustained  by  it  It  denied  that  the  San  t^edro  was  in  all 
respects  or  at  all  seaworthy  for  said  voyage,  or  was  properly  manned  with  a 
competent  master,  or  competent  officers  or  crew,  and  it  denied  that  the 
Columbia  was  in  fault,  and  it  alleged  that  the  accident  resulted  from  neg- 
ligence and  carelessness  of  the  petitioner,  that  tlie  master  of  the  schooner 
was  incompetent,  and  her  owner,  the  petitioner,  knew  that  he  was  incompe- 
tent and  had  notice  and  knowledge  thereof  when  it  placed  him  in  command 
of  said  schooner,  and  it  knew  that  the  schooner  was  not  properly  manned 
or  officered  or  equipped  for  the  said  voyage.  Certain  claimants  against  the 
petitioner  also  made  answer,  setting  forth  substantially  the  defenses  that 
were  alleged  in  the  answer  of  the  San  Francisco  &  Portland  Steamship  Com- 
pany. The  Boston  Marine  Insurance  Company,  the  appellant  herein,  also 
denied  upon  information  and  belief  that  the  San  Pedro  was  seaworthy  or 
that  she  had  a  competent  master  or  competent  officers  or  a  full  crew  on 
board,  and  it  alleged  that  at  the  time  of  the  collision  she  was  proceeding 
at  full  speed  through  a  fog. 

Upon  the  issues  and  the  testimony,  the  court  rendered  a  final  decree  in 
which  the  following  findings  of  fact  are  recited:  (1)  That  the  steam  schooner 
San  Pedro,  when  she  left  Eureka  upon  her  voyage  referred  to  in  said  peti- 
tion, lacked  one  deck  hand  of  a  full  crew.  (2)  That  the  failure  to  have  a 
full  crew  did  not  contribute  to  the  collision  referred  to  in  the  petition,  or  to 
any  loss  resulting  therefrom;  that  the  collision  mentioned  in  the  petition 
and  all  loss,  damage,  and  injury  resulting  therefrom  were  occasioned  and 
occurred  without  the  privity  of  the  petitioner.  (3)  That  said  collision  be- 
tween the  San  Pedro  and  the  Columbia  was  occasioned  by  the  mutual  fault 
of  the  San  Pedro  and  the  Columbia  in  not  going  at  a  moderate  rate  of  speed 
through  the  fog  prevailing  at  the  time  and  place  of  said  collision.  And  the 
court  decreed  that  the  petitioner  was  entitled  to  limit  its  liability  In  an 
197F.--45 
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amount  not  exceeding  Its  Interest  in  the  San  Pedro  and  her  freight  pending, 
to  wit,  in  the  sum  of  $16,600,  with  interest  thereon  from  July  20,  1907,  at  6 
per  cent,  per  annum,  and  the  court  in  the  decree  fixed  the  amounts  which 
should  be  allowed  to  the  respective  claimants. 

Nathan  H.  Frank  and  Irving  H.  Frank,  both  of  San  Francisco, 
Cal.,  for  appellants. 

Page,  McCutchen,  Knight  &  Olncy,  Ira  A.  Campbell,  and  William 
Denman,  all  of  San  Francisco,  Cal.,  for  appellee  Metropolitan  Red- 
wood Lumber  Co. 

Knight  &  Heggerty,  of  San  Francisco,  Cal.,  for  appellee  San  Fran- 
cisco &  P.  S.  S.  Co. 

F.  R.  Wall,  Costello  &  Costello,  and  George  M.  Thomas,  all  of 
San  Francisco,  Cal.,  for  certain  claimants. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
iinding,  of  the  court  below  that  the  collision  between  the  San  Pedro 
and  the  Columbia  was  occasioned  by  the  mutual  fault  of  both  vessels 
"in  not  going  at  a  moderate  rate  of  speed  through  the  fog  prevailing  at 
the  time  and  place  of  the  collision"  rests  upon  testimony  received 
in  open  court,  and  must  be  taken  as  conclusive. 

[ i]  On  the  voyage  on  which  the  collision  occurred,  the  San  Pedro 
was  one  man  short  of  the  number  of  seamen  required  by  her  certificate 
of  inspection,  and  it  is  urged  that  the  trial  court  erred  in  finding  that 
that  shortage  was  not  one  of  the  proximate  causes  of  the  loss,  that, 
if  there  had  been  a  full  crew,  a  man  might  have  been  stationed  be- 
tween the  lookout  and  the  officer  on  the  bridge,  to  pass  the  word  from 
the  former  to  the  latter.  But  there  is  no  evidence  that  on  any  prior 
voyage  any  such  practice  had  ever  been  adopted,  or  that  there  was 
any  necessity  therefor,  or  that  such  an  intermediate  lookout  would 
have  been  employed  if  the  complement  of  the  crew  had  been  full. 
There  was  no  legal  requirement  for  the  use  of  such  an  intermediary, 
and  there  is  no  proof  whatever  that  the  mate  did  not  hear  all  the 
calls  of  the  lookout.  We  think  there  was  no  error,  therefore,  in  the 
finding  that  the  shortage  of  the  crew  was  not  a  contributory  cause  of 
the  loss.  It  is  to  be  observed  in  this  connection,  also,  that  the  man- 
ager was  not  privy  to,  and  had  no  knowledge  of,  suth  shortage,  and 
that  the  master  and  tlie  mate  had  exercised  due  diligence  to  secure 
the  additional  man  needed  to  take  the  place  of  a  man  who  had  left 
the  vessel  at  the  last  moment. 

[2]  The  principal  question  in  the  case  is  whether,  upon  the  evi- 
dence, the  court  below  erred  in  finding  that  the  collision  and  the  re- 
sulting damage  and  injury  were  occasioned  and  incurred  without  the 
privity  of  the  appellee.  It  is  contended  that  the  master  was  incompe- 
tent, and  that  the  appellee's  manager  failed  to  exercise  proper  dili- 
gence to  ascertain  whether  or  not  he  was  competent.  It  does  not  fol- 
low that  the  master  was  incompetent  because,  on  prior  voyages,  he 
had  permitted  the  steam  schooner  to  run  at  full  speed  in  a  fog.  The 
vessel  was  very  slow ;  her  utmost  speed  being  7i^  to  8  miles  an  hour. 
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The  master  testified  that  it  was  his  practice,  when  the  vessel  was  in 
clear  water,  and  he  was  not  likely  to  meet  vessels,  to  navigate  her  at 
full  speed  in  foggy  weather,  and  that,  if  he  heard  fog  signals  of  pass- 
ing or  approaching  vessels,  he  slowed  down  and  went  by  the  slow 
bell  until  he  had  passed  them.  There  is  no  evidence  as  to  the  density 
of  the  fogs  through  which,  prior  to  the  date  of  the  collision,  he  had 
run  at  full  speed.  In  La  Bourgogne,  210  U.  S.  95,  125,  28  Sup.  Ct. 
664,  674  (52  L.  Ed.  973),  the  court  approved  the  following  language 
of  Townsend,  District  Judge : 

''The  question  of  rate  of  speed  in  a  fog  is  one  which  cannot  be  determined 
by  set  rules,  but  must  be  left  largely  to  the  discretion  of  the  officers  of  the 
ship.  They  are  intrusted  with  the  responsibility  of  the  carriage  of  mails, 
freight,  and  passengers,  at  the  greatest  speed  which  is  consistent  with  safe- 
ty. Their  own  lives,  as  well  as  those  of  the  passengers  and  crew,  are  at 
stake.  The  determination  of  the  question,  therefore,  as  to  what  is  to  be  done 
in  all  the  varying  stages  between  a  light  haze  and  a  dense  fog,  rests  upon 
a  great  variety  of  circumstances  and^  conditions,  all  looking  toward  the  ques- 
tion of  what  is  a  moderate  rate  of  speed  in  existing  conditions." 

The  appellants  cite  the  cases  of  Richelieu  Nav.  Co.  v.  Boston  Ins. 
Co.,  136  U.  S.  408,  10  Sup.  Ct.  934,  34  U  Ed.  398;  The  Fri  (C.  C.) 
140  Fed.  123;  and  The  Cygnet,  126  Fed.  742,  61  C.  C.  A.  348.  In 
the  first  of  those  cases,  the  action  was  upon  a  policy  of  marine  insur- 
ance which  excepted  "losses  and  perils  occasioned  by  want  of  ordinary 
care  and  skill  in  navigation,  or  by  want  of  seaworthiness."  The  ves- 
sel had  stranded  several  miles  off  her  course,  and  the  trial  court  had 
charged  the  jury: 

"If  yon  find  that  this  vessel  was  stranded  by  reason  of  want  of  ordinary 
care  and  skill  in  her  navigation,  or  by  reason  of  a  defective  compass,  plain- 
tiff is  not  entitled  to  recover." 

The  Supreme  Court  held  that  the  instruction  was  properly  given, 
and  indeed  it  is  difficult  to  conceive  how  it  could  be  contended  other- 
wise in  view  of  the  express  language  of  the  policy.  But  there  was 
in  that  case  no  finding  of  incompetence,  and  the  charge  of  the  court 
had  reference  to  the  particular  action  on  the  policy.  It  throws  no 
light  on  the  question  of  the  construction  of  the  statute  which  provides 
for  limitation  of  liability. 

In  the  case,  of  The  Fri,  the  accident  happened  through  the  mas- 
ter's negligent  failure  to  ascertain  from  a  book  of  instructions,  which 
he  had,  that  he  would  meet  controlling  westerly  currents  in  the  vicinity 
of  a  certain  reef.  In  applying  the  provisions  of  the  Harter  Act  (Act 
Feb.  13,  1893,  c.  105,  27  Stat.  445  [U.  S.  Comp.  St.  1901,  p.  2946]), 
the  court  said: 

"The  evidence  should  show  what  man  the  master  was,  or  at  least  what 
qualities  had  the  owners  a  right  to  ascribe  to  him,  using  the  dUlgence  to  as- 
certain them  demanded  by  the  act  ♦  ♦  ♦  If  the  act  is  applicable,  and 
the  owners  did  in  fact  use  proper  diligence  in  the  selection  of  the  master, 
they  are  acquitted;  but  the  observance  of  such  diligence  is  a  condition  pre- 
cedent to  their  release.*' 

There  was  no  showing  of  such  diligence  in  that  case,  and,  for  want 
thereof,  the  owners  were  denied  the  benefit  of  the  Harter  Act 
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In  the  case  of  The  Cygnet,  it  was  held  that  the  act  of  gross  neg- 
ligence on  the  part  of  the  master,  which  caused  the  disaster,  rais^ 
so  strong  a  presumption  that  he  was  not  competent  as  practically  to 
throw  the  burdlen  on  the  petitioners  to  establish  the  proposition  that 
they  used  due  diligence  with  reference  to  his  selection,  and  the  court 
held,  in  applying  the  provisions  of  the  Harter  Act,  that  that  burden 
had  not  been  sustained ;  the  petitioners  therein  having  thought  it  suffi- 
cient, to  maintain  their  case,  that  the  owners  had  no  knowledge  or 
reason  to  believe  that  the  master  was  not  competent.  But  in  the  pres- 
ent case,  to  sustain  the  petition,  the  record  contains  evidence  which 
we  consider  sufficient  to  prove  not  only  that  the  master  had  had  ex- 
perience for  many  years,  but  that  due  inquiry  was  made  as  to  his 
fitness  before  he  was  employed  by  the  appellee's  agent. 

Nor  do  we  think  the  evidence  sustains  the  contention  that  the  mate 
was  incompetent.  He  was  employed  upon  letters  of  recommendation 
from  the  Hammond  Lumber  Company,  a  corporation  engaged  in  the 
same  business  as  that  of  the  appellee,  and  he  held  a  master's  license. 
All  that  appears  against  his  record  is  the  fact  that  just  before  the 
collision  he  was  running  the  San  Pedro  at  an  improper  speed,  and 
failed  to  stop  heV  engines  upon  first  hearing  the  Columbia's  fog  sig- 
nals, and  failed  to  observe  necessary  precautions  to  prevent  a  colli- 
sion.   In  The  Elton,  142  Fed.  367,  73  C  C.  A.  467,  the  court  said: 

"It  is  a  common  experience  that  a  workman,  be  he  ever  so  competent  and 
skillful,  may  at  some  time  and  on  some  occasion  fail  to  live  up  to  his  own 
standards." 

In  Southern  Pacific  Co.  v.  Hetzer,  68  C.  C.  A.  34,  135  Fed.  280,  1 
L.  R.  A.  (N.  S.)  288,  it  was  said: 

"But  specific  acts  of  negligence  or  lack  of  skill  or  of  incompetence,  of  which 
the  master  had  no  notice  or  knowledge  prior  to  the  alleged  accident,  are  in- 
admissible to  establish  incompetence  of  a  servant  who  is  employed  with  due 
care." 

Nor  does  the  evidence  show  that  the  negligence  in  navigating  the 
steam  schooner  at  full  speed  in  the  fog  was  with  the  privity  of  the 
appellee's  manager.  He  was  not  present,  and  it  was  shown  that  he 
never  knew  that  the  vessel  had  been  run  at  full  speed  in  a  fog,  and 
had  never  heard  of  any  violation  of  law  on  the  part  of  the  captain 
of  the  schooner.  In  La  Bourgogne,  210  U.  S.  122,  28  Sup.  Ct  673, 
52  Iv.  Ed.  973,  it  was  said: 

"Without  seeking  presently  to  define  the  exact  scope  of  the  words  *prlvlty' 
and  'knowledge/  it  is  apparent  from  what  has  been  said  that  it  has  been  long 
since  settled  by  this  court  that  mere  negligence,  pure  and  simple,  in  and  of 
itself  does  not  necessarUy  establish  the  existence  on  the  part  of  the  owner  of 
a  vessel  of  privity  and  knowledge  within  the  meaning  of  the  statute." 

[3]  But  it  is  contended  that  the  record  does  not  show  that  the 
president  and  manager  of  the  appellee  had,  as  manager,  the  requisite 
knowledge  to  carry  on  the  business  in  which  the  San  Pedro  was  en- 
gaged, or  to  employ  her  officers.  The  appellee  was  a  Michigan  cor- 
poration engaged  in  manufacturing  lumber  at  a  mill  some  20  miles 
inland  from  Eureka.  Its  product  was  carried  to  that  port  by  rail, 
and  thence  was  carried  by  water  to  San  Francisco.    For  this  purpose 
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the  appellee,  some  six  months  betore  the  collision,  purchased  the 
San  Pedro.  Thomas  J.  Atkinson,  as  the  president  and  manager, 
acted  for  the  appellee  in  purchasing  the  vessel,  and  in  attending  per- 
sonally to  the  details  connected  with  the  operation  thereof.  It  is 
contended  that  the  evidence  proved  that  he  lacked  the  Capacity  to 
do  this,  and  it  is  argued  that,  in  order  to  be  competent  to  manage 
a  vessel,  one  must  know  something  about  the  "vessel  business"  and  be 
able  to  judge  of  the  competency  of  the  people  whom  he  is  to  employ, 
and  that,  in  order  to  use  intelligently  the  reports  of  employes  con- 
cerning the  fitness  of  a  vessel  and  the  proper  equipment  thereof,  he 
must  &10W  how  to  manage  vessels  and  know  something  of  the  dan- 
gers and  difRculties  to  be  provided  against  in  navigating  the  same. 
It  may  be  conceded  that  Aticinson  did  not  possess  all  these  qualifica- 
tions. He  was  a  business  man,  and,  as  such,  for  four  years  he  had 
been  the  manager  of  the  appellee's  business.  But  we  cannot  concede 
that  an  owner  of  a  vessel,  in  order  to  be  entitled  to  limit  his  liability 
imder  the  statutes,  must,  before  sending  his  vessel  on  her  way,  acquaint 
,  himself  with  the  science  of-  navigation,  or  acquire  expert  knowledge 
concerning  his  vessel,  its  equipment,  its  machinery,  or  the  necessary 
crew  therefor,  or  must  place  between  himself  and  the  master  an  inter- 
mediary who  shall  possess  such  knowledge,  and  our  attention  has  been 
directed  to  no  authority  which  so  holds.  In  Moore  v.  American  Trans- 
portation Co.,  24  How.  1, 16  Iv.  Ed.  674,  the  court  said : 

"The  act  was  designed  to  promote  the  building  of  ships  and  to  encourage 
persons  engaged  In  the  business  of  navigation." 

And  in  La  Bourgogne,  the  court  affirmed  that  the  law  was  to  be  ad- 
ministered in  a  spirit  of  fairness  with  the  view  of  giving  to  shipowners 
the  full  benefit  of  the  immunities  intended  to  be  secured  by  it  for  the 
encouragement  it  will  aflford  to  commercial  operations. 

In  Norwich  Co.  v.  Wright,  13  Wall.  104,  121  (20  L.  Ed.  585),  Mr. 
Justice  Bradley  said: 

"The  great  object  of  the  law  was  to  encourage  shipbuilding  and  to  induce 
capitalists  to  invest  money  In  this  branch  of  industry.  Unless  they  can  be 
induced  to  do  so,  the  shipping  interests  of  the  country  must  flag  and  decline. 
Those  who  are  willing  to  manage  and  work  ships  are  generally  unable  tx> 
build  and  fit  them.  They  have  plenty  of  hardiness  and  personal  daring  and 
enterprise,  but  th^  have  little  capital.  On  the  other  hand,  those  who  have 
capital  and  invest  it  in  ships  incur  a  very  large  risk  in  exposing  their  prop- 
erty to  the  hazards  of  the  sea,  and  to  the  management  of  seafaring  men, 
without  making  them  liable  for  additional  losses  and  damage  to  an  indefinite 
amount." 

In  Quinlan  v.  Pew,  56  Fed.  118,  5  C.  C.  A.  444,  Judge  Putnam  said: 

''We  are  also  constrained  to  the  belief  that  this  statute,  which  the  Supreme 
Court  directs  shaU  be  interpreted  broadly,  has  regard  for  the  usual  necessi- 
ties of  the  occupations  of  life,  and  in  that  respect  intends  that  owners  may 
avail  ^emselves  of  the  proper  faculties  common  to  business  men,  and  be 
reeved,  so  far  as  it  is  concerned,  whenever  and  so  far  as  they  have  ap- 
pointed a  suitable  representative,  be  he  master,  consignee,  or  other  agent,  to 
supervise  the  ship,  either  at  sea  or  at  the  home  port,  or  otherwise,  and  either 
for  fitting  her  away,  or  navigating  her  after  she  is  so  fitted  away.  The  law, 
for  the  purposes  of  this  case,  cannot  make  a  distinction  between  the  owner 
who  has  but  one  vessel  and  time  and  opportunity  to  give  it  his  personal  at* 
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tentlon,  and  the  owner  who  has  many  vessels,  or  whose  necessities  call 
him  long  distances  from  his  residence,  or  whose  infirmities,  sickness,  inex- 
perience, or  sex  renders  him  or  her  incapable  of  attention  to  affairs  of  this 
nature." 

In  The  Annie  Faxon,  75  Fed.  312,  21  C.  C.  A.  366,  this  court  said: 

"When  we  consider  the  purpose  of  the  law  which  is  under  consideration, 
and  the  construction  that  has  been  given  to  it  by  the  courts,  it  is  obvious  that 
the  managers  of  a  corporation  whose  business  is  the  navigation  of  vessels 
are  not  required  to  have  the  skill  and  knowledge  which  are  demanded  of  the 
inspector  of  a  boiler.  It  is  sufficient  if  the  corporation  employ,  in  good  faith, 
a  competent  person  to  make  such  inspection.  When  it  has  employed  such  a 
person  in  good  faith,  and  has  delegated  to  him  that  branch  of  its  duty,  its 
liability  beyond  the  value  of  the  vessel  and  freight  ceases,  so  far  as  concern 
injuries  from  defects  of  which  it  has  no  knowledge,  and  which  are  not  ap- 
parent to  the  ordinary  observer,  but  which  require  for  their  detection  the 
skill  of  an  expert.*' 

.Upon  the  recommendation  of  Capt.  Johnson,  master  of  the  steamer 
laqua,  and  after  having  made  inquiries  as  to  Capt.  Hansen's  capacity, 
and  after  having  learned  that  Capt.  Hansen  had  been  for  seven  years 
in  the  service  of  the  Alaska  Packer's  Association,  four  years  of  ' 
which  he  had  served  in  the  capacity  of  master  of  the  steam  schooner 
Unimak,  and  as  such,  aside  from  other  voyages,  had  taken  the  schooner 
from  16  to  18  trips  between  Eureka  and  San  Francisco,  the  appellee's 
manager  engaged  Capt.  Hansen,  who  was  at  that  time  a  duly  licensed 
master.  There  is  no  evidence  that  Capt.  Hansen  was  then  reputed  to 
be  incompetent,  or  that  any  further  inquiry  would  have  developed  evi- 
dence that  he  was,  and  we  find  that,  two  years  after  the  collision  which 
is  the  subject  of  this  suit,  Capt.  Hansen  was  again  in  command  of 
the  Unimak,  with  his  master's  license  unrevoked.  In  this  respect 
the  case  differs  materially  from  MacGill  v.  Michigan  S.  S.  Co.,  144 
Fed.  788,  75  C.  C.  A.  518,  in  which  this  court  denied  limitation  of 
liability  on  the  ground  that  the  Steamship  Company  had  introduced 
no  testimony  to  show  that  the  man  whom  it  placed  in  charge  of  the 
alterations  on  the  vessel  whereby  it  was  changed  from  a  coal  burner 
to  an  oil  burner,  resulting  in  explosion  and  loss,  was  competent,  or  to 
indicate  that  the  company  had  at  any  time  made  any  inquiry  as  to 
his  knowledge  of  the  dangerous  agent  they  were  about  to  introduce 
upon  their  vessels,  or  his  fitness  to  handle  it.  The  case  is  clearly  dis- 
tinguishable also  from  Parsons  v.  Empire  Transp.  Co.,  Ill  Fed.  202, 
49  C.  C.  A.  302,  cited  by  the  appellants.  In  that  case  one  Patterson, 
an  inexperienced  man,  as  was  well  known  to  the  Transportation  Com- 
pany, was  made  the  company's  manager  and  was  allowed  to  act  as 
general  superintendent  of  all  of  its  business  at  St.  Michaels,  and  to 
control  its  entire  fleet  in  those  waters.  He  personally  attended  to 
the  shipping  of  certain  freight  to  be  carried  to  Nome,  and  loaded  the 
same  on  a  river  barge  which  was  wholly  unfit  for  such  a  voyage  at 
that  season  of  the  year.  This  court  held  that  his  knowledge  must  be 
regarded  as  the  company's  knowledge,  and  his  acts  as  the  acts  of  the 
company,  and  denied  limitation  of  liability,  holding  that  the  statutes 
were  not  intended  to  relieve  shipowners  of  responsibility  "for  their 
own  willful  or  negligent  acts." 
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[4]  It  is  contended  that  the  San  Pedro  was  unseaworthy  because 
of  the  location  and  noise  of  her  oil  burners,  and  that  the  noise  was 
so  great  as  to  prevent  the  officer  on  the  bridge  from  hearing  the  calls 
of  the  lookout,  or  the  fog  signals  of  approaching  steamers.  The  evi- 
dence is  that  the  San  Pedro  when  purchased  by  the  appellee  had  the 
oil  burner  apparatus  which  was  in  common  use  in  vessels  of  her  class, 
and  that  she  continued  to  use  the  same.  The  testimony  of  the  experts 
is  convincing  that  the  burners  were  of  the  type  that  was  in  customary 
use  on  such  vessels.  The  question  of  the  unseaworthiness  of  a  vessel 
on  account  of  her  equipment  is  largely  determined  by  custom  and 
usage.  The  Titania  (D.  C.)  19  Fed.  101 ;  The  Indrapura,  190  Fed. 
711,  112  C.  C.  A.  351.  Both  the  mate  and  the  second  mate  testified 
that  they  had  no  difficulty  in  navigating  the  vessel  on  account  of  the 
noise  of  the  burners.  The  master  who  had  commanded  the  San 
Pedro  in  1909  testified  that  the  oil  burners  did  not  interfere  with  deter- 
mining the  direction  of  sounds,  and  Capt.  Pillsbury,  Marine  Surveyor, 
who  had  had  18  years'  experience  as  master  mariner,  described  experi- 
ments which  he  had  made  which  showed  that,  with  the  oil  burners 
going,  it  was  possible,  not  only  to  hear  the  whistles  of  distant  vessels, 
but  to  ascertain  the  direction  from  which  the  sounds  came. 

[6]  After  the  collision,  the  deck  load  of  the  San  Pedro  was  jet- 
tisoned, and  the  vessel  was  kept  afloat  only  by  the  lumber  in  her  hold. 
She  was  picked  up  by  the  Elder,  and  at  som6  risk  and  hazard  was 
towed  into  a  port  of  safety,  and  the  Elder  was  allowed  $4,000  for 
salvage.  The  court  below  referred  to  a  commissioner  the  question 
of  the  value  of  the  San  Pedro  immediately  after  the  collision,  and  the 
value  of  the  freight  pending  at  the  time  of  the  collision.  Upon  the 
testimony  taken  by  the  commissioner,  he  reported  that  the  value  of 
the  vessel  when  brought  into  the  port  of  Eureka  in  her  disabled  con- 
dition was  $22,000,  that  a  fair  estimate  of  the  expense  and  cost  of 
taking  her  to  that  port,  together  with  a  reasonable  sum  on  account  of 
the  risk  and  the  hazard  to  which  she  might  be  subject,  affecting  her 
then  value,  and  on  account  of  such  hazard  as  the  conditions  existing 
at  that  time  would  make  it  reasonable  to  suppose  might  attend  the 
work  of  salving  her,  so  affecting  her  value,  to  be  the  sum  of  $5,500, 
leaving  the  value  of  the  vessel  immediately  after  the  collision  $16,500. 
It  is  contended  that  it  was  error  to  deduct  from  the  value  of  the  vessel 
after  she  arrived  at  the  port  any  more  than  the  sum  which  was  sub- 
sequently allowed  for  salvage.  It  is  not  denied  that  the  value  of  the 
vessel  was  to  be  determined  at  the  place  where  she  was  immediately 
after  the  collision,  and  where  her  voyage  ended;  but  it  is  said  that 
the  sum  actually  allowed  for  salvage  is  all  that  should  be  deducted 
therefrom. 

In  Pacific  Coast  Co.  v.  Reynolds,  114  Fed.  877,  52  C.  C.  A.  497,  in 
a  case  where  a  ship  was  stranded  on  a  reef  and  so  injured  as  to  ter- 
minate her  voyage,  this  court  held  that  a  petitioner  for  limitation  of 
liability  must  pay  the  value  of  the  vessel  as  she  lay  upon  the  rocks 
and  the  amount  of  her  freight  then  pending,  if  any;  that  her  value 
for  such  purposes  was  not  aflfected  by  the  result  of  any  subsequent 
salvage  operation,  whether  undertaken  by  the  owner  or  by  others; 
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and  that  where,  at  great  risk,  hazard,  and  expense,  the  owner  suc- 
ceeded in  rescuing  her  and  having  her  towed  to  a  port  where  she  was 
valued,  there  must  be  deducted  from  such  valuation  not  only  the  ex- 
pense incurred  in  her  rescue,  but  also  an  allowance  on  account  of  the 
risk  and  hazard  of  the  salvage  undertaken,  which  clearly  affected  her 
value  as  she  lay  before  such  operations  were  commenced. 

We  see  no  reason  to  depart  from  the  rule  so  declared  in  that  case. 
The  question  is :  What  was  the  value  of  the  San  Pedro  as  she  lay  out 
at  sea  in  her  disabled  condition,  immediately  after  the  collision?  In 
determining  that  question-  there  must  necessarily  be  taken  from  her 
value  not  only  the  cost  of  salvage,  but  an  allowance  for  the  risks 
affecting  the  probability  of  her  rescue.  There  was  danger  of  cap- 
sizing. There  was  danger  of  the  wind  driving  her  in  shore.  There 
was  danger  of  fire,  for  her  lumber  in  the  hold  had  become  saturated 
with  oil  which  had  leaked  from  the  forward  tank.  There  were  other 
dangers  incident  to  the  undertaking  of  bringing  her  into  port,  all  of 
which  affected  her  value  as  she  lay  still  afloat  but  helpless  after  the 
collision.  The  voyage  was  then  ended.  Said  the  court  in  City  of 
Norwich,  118  U.  S.  468^92,  6  Sup.  Ct.  1150,  1156  (30  L.  Ed.  134): 

*Thelr  liability  is  fixed  when  the  voyage  is  ended.  The  subsequent  history 
of  the  wreck  can  only  furnish  evidence  of  its  value  at  that  point  of  time, 
and  it  makes  no  difference  in  this  regard  whether  the  salvage  is  effected  by 
the  owners  or  by  any  other  persons." 

[6]  It  is  earnestly  insisted  on  behalf  of  certain  of  the  claimants 
that  the  court  below  erred  in  decreeing  that  all  the  claimants  share 
pro  rata  in  the  fund  irrespective  of  their  claims  to  priority  as  lien 
claimants  or  otherwise,  and  that  the  court  disregarded  the  fifty-fifth 
admiralty  rule  (29  Sup.  Ct.  xlvi),  which  provides  as  follows: 

"Proof  of  all  claims  which  shall  be  presented  in  pursuance  of  said  moni- 
tion shall  be  made  before  a  commissioner,  to  be  designated  by  the  court,  sub^ 
ject  to  the  right  of  any  person  interested  to  question  or  controvert  the  same ; 
and  upon  the  completion  of  said  proofs,  the  commissioner  shall  make  report 
of  the  claims  so  proved,  and  upon  confirmation  of  said  report,  after  hearing 
any  exceptions  thereto  the  moneys  paid  or  secured  to  be  paid  into  court  as 
aforesaid,  or  the  proceeds  of  said  ship  or  vessel  and  freight  (after  payment 
of  cost  and  expense),  shall  be  divided  pro  rata  amongst  the  several  claim- 
ants in  proportion  to  the  amount  of  their  respective  claims,  duly  proved  and 
confirmed  as  aforesaid,  saving,  however,  to  all  parties  any  priority  to  which 
they  may  be  legally  entitled." 

It  is  urged  that  the  rule  has  the  force  of  a  statute,  and  that  it  must 
be  read  as  part  and  parcel  of  section  4284  of  the  Revised  Statutes. 
That  section  provides  that,  upon  the  surrender  of  the  vessel,  the  pro- 
ceeds shall  be  distributed  among  the  claimants  "in  proportion  to  their 
respective  losses." 

In  The  Catskill  (D.  C)  95  Fed.  700,  Judge  Brown  said : 

**It  is  further  contended,  Inasmuch  as  by  the  law  of  the  states  of  New  York 
and  New  Jersey  no  liens  are  given  for  death  claims,  while  a  maritime  lien 
does  exist  for  the  damages  received  by  the  Catskill,  that  this  entitled  the 
Catskill  to  a  priority  for  her  claim  over  the  death,  claims.  J  cannot  sus- 
tain this  contention.  Section  4284  of  the  Revised  Statutes,  providing  for  the 
distribution  of  the  proceeds  upon  a  surrender  of  the  vessel,  declares  that  the 
proceeds  shall  be  distributed  among  the  claimants  'in  proportion  to  their  re- 
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spectlve  losses/  and  no  distinction  is  made  between  the  different  kinds  of 
damage,  whether  to  property  or  person.  Injury  to  person  and  loss  of  life 
are  held  to  be  claims  within  the  scope  of  the  statute  (In  re  Long  Island 
North  Shore  Passenger  &  Freight  Transp.  Co.  (D.  G.)  6  Fed.  599,  624 ;  Butler 
V.  Steamship  Co.,  130  U.  S.  527,  552,  9  Sup.  Ct  612,  32  L.  Ed-  1017),  and  re- 
covery in  personam  against  the  owners  of  the  vessel  for  loss  of  life  is  re- 
strained upon  the  surrender  of  the  vessel  in  proceedings  under  the  statute 
(section  4285).  It  is  evident,  therefore,  that  the  statute  not  only  makes  the 
fund  derived  from  the  sale  of  a  vessel  applicable  to  all  <^aims  pro  rata  (see, 
also,  rule  55  in  admiralty),  but  that  it  bars  all  other  remedy.  The  necessary 
^ect  of  this  is  to  make  every  admissible  claim  a  statutory  lien  upon  the  fund. 
The  fund  must  be  distributed,  therefore,  according  to  the  statute  itself,  i.  e., 
pro  rata  among  the  claims  arising  from  the  collision  (Butler  v.  Steamship  Co., 
supra;  The  Maria  and  Elizabeth  LI>.  C]  12  Fed.  627),  saving  any  special 
equitable  rights  as  between  the  parties." 

In  La  Bourgogne,  210  U.  S.  110,  139,  28  Sup.  Ct.  664,  52  L.  Ed. 
973,  it  appears  that  the  court  considered  the  rights  of  claimants  whose 
claims  were  diverse,  such  as  those  in  the  case  at  bar,  and  recognized 
the  right  of  all  to  share  in  the  fund  pro  rata.  As  against  the  force 
of  that  portion  of  the  decision  as  a  precedent,  it  is  urged  that  the 
question  of  priority  was  not  under  consideration  in  that  case,  and 
that  the  fifty-fifth  admiralty  rule  is  higher  authority  than  the  court's 
decision,  and  that  the  last  clause  of  the  rule  "saving,  however,  to  all 
parties  any  priority  to  which  they  may  .be  legally  entitled,"  expressly 
recognizes  the  distinction  between  claims  which  it  is  urged  should 
have  been  observed  by  the  court  below  in  distributing  the  fund  in  the 
present  case.  But  we  find  in  the  decision  in  La  Bourgogne  Case  the 
court's  own  construction  of  its  rule,  together  with  its  construction 
of  the  statutes,  and  the  conclusion  we  reach  is  that,  whatever  may  be 
the  meaning  and  scope  of  the  last  sentence  of  the  rule,  it  was  not  in- 
tended thereby  to  enlarge  or  alter  the  plain  meaning  of  the  statutes. 
The  construction  of  the  statutes  and  the  rule  adopted  by  Judge  Brown 
in  The  Catskill  Case  was  followed  in  The  Mauch  Chunk  (D.  C.)  139. 
Fed.  747,  and  by  the  Circuit  Court  of  Appeals  for  the  Second  Circuit 
on  the  appeal  of  that  case  (154  Fed.  182,  83  C.  C.  A.  276). 

[7]  Error  is  assigned  to  the  denial  of  a  proctor's  fee  for  each  claim- 
ant represented  by  the  proctors  at  the  hearing.  The  court  below  held 
that  a  proctor  representing  more  than  one  claim  on  the  final  hearing 
was  entitled  to  tax  but  one  docket  fee,  and  he  cited  prior  decisions  of 
that  court  in  which  that  rule  had  been  followed.  Section  824  of  the 
Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  632)  allows  a  docket  fee 
to  proctors  on  a  final  hearing  in  admiralty,  and  it  would  seem  that  its 
meaning  is  that  it  is  a  fee  to  be  allowed  the  proctor  as  an  incident  to 
his  appearance  and  service  in  court  on  the  hearing,  and  not  as  a  fee 
for  appearing  for  each  client  whom  he  represents.  This  was  the  view 
taken  by  Judge  Benedict  in  The  Medusa  (D.  C.)  47  Fed.  821.  In 
that  case  the  owner  of  the  Medusa  libeled  a  tug  for  collision,  and  the 
owner  of  the  tug  filed  a  libel  against  the  Medusa  for  damages  arising 
out  of  the  same  collision.  Separate  stipulations  and  separate  answers 
were  filed,  and  the  two  causes  proceeded  to  hearing  as  two  separate 
suits.    The  court  said: 

"As  the  causes  were  heard  together,  one  proctor's  docket  fee  should  be  al- 
lowed." 
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In  The  H.  C.  Grady  (D.  C.)  84  Fed.  226,  where  a  number  of  libels 
against  the  same  vessel,  represented  by  the  same  proctor,  were  con- 
solidated and  heard  at  the  same  time,  Judge  De  Haven  held  that  but 
one  docket  fee  should  be  allowed,  and  he  subsequently  made  the  same 
ruling  in  The  Mount  Eden  (D.  C.)  87  Fed.  483.  In  The  Gordon  Camp- 
bell (D.  C.)  131  Fed.  963,  14  libels  were  filed  by  four  different  proc- 
tors.   The  court  consolidated  the  claims  for  hearing  and  said: 

**The  adjudicated  cases  upon  the  subject  of  costs  in  admiralty  do  not  per- 
nUt  allowing  to  a  proctor,  who  represents  more  than  one  petition,  separate 
docket  fees." 

In  The  Stanley  Dollar,  160  Fed.  911,  88  C.  C.  A.  93,  this  court  said: 

**Where  the  libels  are  consolidated,  as  in  the  present  instance,  but  one 
docket  fee  can  be  allowed." 

Counter  to  this  line  of  decisions  is  the  decision  in  Re  Excelsior 
Coal  Co.  (D.  C.)  136  Fed.  271,  where  it  was  held,  in  a  proceeding  for 
a  limitation  of  liability,  that  each  separate  person  claiming  damages 
and  recovering  the  same  is  entitled  to  a  separate  proctor's  fee  pay- 
able by  the  stipulators  for  costs  and  not  out  of  the  fund.  That  rule 
was  affirmed  by  the  Circuit  Court  of  Appeals  (142  Fed.  724,  74  C.  C. 
A.  56),  but  in  neither  case  was  there  a  reference  to  or  a  discussion  of 
prior  adjudications.  We  are  of  the  opinion  that  the  true  construction 
of  the  statute  is  as  it  was  first  stated  by  Judge  Benedict  in  The  Medusa, 
and  by  this  court  in  The  Stanley  Dollar,  that  it  is  a  fee  for  the  proctor 
for  his  appearing  in  court  on  a  final  hearing,  and  that  proceedings 
on  a  petition  for  a  limitation  of  liability  are  necessarily  in  their  very 
nature  a  consolidation  of  actions. 

[8]  Nor  do  we  find  that  the  court  erred  in  ordering  that  the  cost 
of  issuing  and  publishing  the  monition  be  paid  out  of  the  fund.  All 
that  the  petitioner  in  such  a  case  is  required  to  pay  is  the  expense  in- 
curred in  availing  himself  of  the  act  of  Congress,  the  cost  of  filing  the 
petition  and  stipulation  for  costs  and  value,  and  the  expense  of  ap- 
praisal, etc.  In  The  W.  A.  Sherman,  167  Fed.  976,  93  C.  C.  A.  228, 
the  Circuit  Court  of  Appeals  for  the  Second  Circuit  said: 

"The  cost  of  bringing  In  the  creditors,  such  as  filing,  issuing,  and  publish- 
ing the  monition,  should  be  paid  out  of  the  fund,  on  the  principle  that  it 
should  administer  itself,  and  this  duty  to  administer  itself  applies  even  when, 
the  petitioner  being  held  not  liable,  there  is  no  other  distribution  than  to  re- 
turn it  to  him." 

We  find  no  error. 
The  decree  is  affirmed. 
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GARRETT  v.  LOUISVILLE  A  N.  R.  CO. 

(Glrcnit  Ck>art  of  Appeals^  Sixth  Circuit    July  17»  1912.) 

No.  2,208. 

1*  GouBTs  (I  87*) — Federal  Goubto— JiTBisDicnoif— Waiteb. 

Want  of  jurisdiction  in  a  federal  court  of  the  subject-matter  cannot  be 
walred  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {|  147-151;  Dec. 
Dig.  I  87.*] 

2.  Appeal  and  Ersob  (§  185*) — Courts — Objections  to  Juribdiotiok. 

Where,  in  an  action  for  death  of  a  brakeman  employed  on  an  inter- 
state freight  train,  the  declaration  averred  that  deceased  met  his  death 
/rhile  in  the  employ  of  the  defendant  company  and  while  it  was  engaged 
In  Interstate  commerce,  such  averments  rendered  the  Second  Employer's 
Liability  Act  (Act  April  22.  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St  Supp. 
1911,  p.  1322])  alone  applicable,  and,  both  parties  having  accepted  the 
jurisdiction  of  the  trial  court,  neither  could  object  on  appeal  that  the  suit 
was  improperly  removed  to  a  federal  court  in  a  district  of  which  the  de- 
fendant was  not  a  resident 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  ff  1166- 
1178,  1375;    Dec  Dig.  |  185.*] 

3.  Death  (f  lO*) — Survival  of  Action — Employer's  Liabilitt  Actt— Damag- 

es Accruing  to  Decedent. 

Second  Employer's  Uability  Act  Cong.  April  22,  1908,  c.  149,  35  Stat. 
65  (U.  S.  Comp.  St  Supp.  1911,  p.  1322),  provides  that  a  carrier  engaged 
in  interstate  commerce  shall  be  liable  in  damages  to  any  person  suffer- 
ing injury  while  he  is  employed  by  such  carrier  in  such  commerce,  or, 
In  case  of  death  of  such  employ^,  to  his  or  her  personal  representative 
for  the  benefit  of  the  surviving  widow  or  husband  and  children  of  such 
employ^,  and,  if  none,  then  of  such  employe's  parents,  and,  if  none,  then 
to  the  next  of  kin  dependent  on  such  employ 6.  for  such  injury  resulting 
In  whole  or  in  part  from  the  negligence  of  any  officers,  agents,  etc.,  of 
the  carrier.  Held,  that  where  a  brakeman,  while  engaged  in  interstate 
commerce,  received  injuries  from  which  he  suffered  great  pain  before  he 
died,  his  right  of  action  for  such  suffering  did  not  survive  to  his  parents, 
but  a  new  and  different  right  of  action,  to  wit,  an  action  for  death,  was 
created  in  favor  of  his  parents  or  the  other  beneticiaries  stated. 

[Ed.  Note. — For  other  cases,  see  Death,  Dec.  Dig.  |  10.*] 

L  Death  ({  85*) — ^Wrongful  Death  —  Special  Damages  —  Employer's  Lia- 
bility Act. 

Second  Employer's  Liability  Act  Cong.  April  22,  1908,  c.  140,  35  Stat 
65  (U.  S.  Comp.  St  Supp.  1911,  p.  1322),  provides  that  in  case  of  an  injury 
to  a  person  employed  by  an  interstate  carrier  in  such  commerce,  or  in 
case  of  death  of  such  employ^,  the  carrier  shall  be  liable  to  his  or  her 
personal  representative  for  the  benefit  of  the  surviving  widow  or  husband 
and  children  of  such  employ^,  and,  if  none,  then  to  such  employe's  par- 
ents, and,  if  none,  then  to  the  next  of  kin  dependent  on  such  employ^  for 
such  Injury  resulting  in  whole  or  in  part  from  the  negligence  of  any  of 
the  carrier's  officers,  agents,  etc.  Held  that,  in  an  action  for  an  employe's 
wrongful  death  under  such  act  the  beneficiaries  were  not  entitled  to  re- 
cover solatium  for  distress  of  mind ;  their  damages  being  limited  to  their 
pecuniary  loss  resulting  from  the  employe's  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  |  111;  Dec  Dig.  C 
85.*] 

•For  otter  caiM  im  same  topic  ft  I  numbsb  Ia  Dec.  it  Am.  Digi.  1907  to  date,  ft  Rep'r  Indezee 
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S.  Death  (§  77*)  —  WBONortiL  Death  — Biqhts  or  Beneficiabt— Pecuniast 
Injury. 

Decedent,  a  young,  unmarried  man,  strong  In  physique  and  health* 
was  I^iUed  as  the  result  of  injuries  sustained  while  engaged  as  a  brake- 
man  on  one  of  defendant's  trains  in  interstate  commerce.  He  lived  with 
his  father  and  mother  on  a  farm  consisting  of  1,800  acres.  Prior  to  his 
work  on  the  railroad,  decedent  had  successfully  managed  the  farm;  his 
father,  who  was  71  years  of  age  and  growing  feeble,  being  unable  to  do 
80.  When  he  went  away  to  work  on  the  railroad,  he  stated  that  he  would 
be  back  to  gather  the  corn.  He  did  not  receive  wages  from  his  father, 
but  was  in  the  habit  of  receiving  money  from  him  when  he  desired  it 
Held,  sufficient  prima  facie  proof  that  the  father  had  a  reasonable  ex- 
pectancy of  benefit  from  the  continuance  of  decedent's  life,  which,  with 
proof  of  the  value  of  such  benefit,  was  susceptible  of  estimate  of  the 
pecuniary  loss  to  the  father  and  the  mother,  who  was  some  eight  years 
younger,  as  showing  the  damages  they  were  entitled  to  recover  for  his 
wrongful  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  i  96;  Dec  Dig.  | 
77.*] 

8.  Death  (J  52*)-— Emplotsb's  Ltabimtt  Act— DAMAOEd— Pleading. 

Second  Employer's  Liability  Act  Cong.  April  22,  1908,  c  149,  35  Stat 
65  (U.  S.  Comp.  St  Supp.  1911,  p.  1322),  provides  that  a  carrier  engaged 
In  Interstate  commerce  should  be  liable  In  damages  to  any  person  suffer- 
ing injury  while  employed  by  the  carrier  in  such  commerce,  but,  in  case 
of  death  of  such  employ^  to  his  or  her  personal  representative  for  the 
benefit  of  the  surviving  widow  or  husband  and  children,  and,  If  none, 
then  to  the  next  of  kin  dependent  on  such  employ^,  etc.  Held  that,  while 
damages  to  a  widow  and  children  of  an  employ^  killed  while  engaged  in 
interstate  commerce  might  be  presumed,  no  such  presumption  could  be 
indulged  with  reference  to  other  beneficiaries  named  in  the  statute,  so 
that  where  the  decedent  left  no  widow  or  children,  but  left  parents  as 
his  surviving  next  of  kin  and  beneficiaries,  a  declaration  for  wrongful 
death  under  the  statute  was  defective  for  failure  to  allege  facts  showing 
that  they  sustained  pecuniary  injuries  by  reason  of  his  death. 

[Ed«  Note.— For  other  cases,  see  Deatiit  Cent  Dig.  i  69;  Dec  Dig.  i 
52.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Tennessee. 

Action  by  C.  W.  Garrett,  administrator  of  T.  W.  Lewis,  Jr., 
against  the  Louisville  &  Nashville  Railroad  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.    Reversed  conditionally. 

This  action  was  originally  brought  in  the  circuit  court  of  Houston  county, 
Tenn.,  and  on  petition  of  the  railroad  company  was  removed  to  the  court  be- 
low. The  4eclaration  contains  three  counts,  and  in  each  it  is  alleged  that 
"plaintiff  is  a  citizen  of  the  state  of  Kentucky,  and  is  the  administrator  of  T. 
W.  Lewis,  Jr.,  by  appointment  of  the  county  court  of  Stewart  county,  Tenn.**; 
that  defendant  is  a  corporation  under  the  laws  of  the  state  of  Kentucky ;  that 
at  the  time  in  question,  September  27,  1909,  defendant  was  engaged  in  com* 
merce  between  the  states  of  Kentucky  and  Tennessee  and  other  states;  and 
that  deceased  was  on  that  date  In  the  employ  of  the  company  as  a  brakeman 
on  one  of  its  freight  trains,  and  through  negligent  telegraphic  orders  the  train 
was  brought  into  collision  with  another  freight  train  of  the  company  which 
resulted  in  the  death  of  plaintiff's  intestate.  The  alleged  negligent  acts  are 
variously  stated  and  ascribed  to  the  company,  its  engineer  and  conductor  in 
charge  of  the  trala,  and  two  of  its  telegraph  operators  in  sending  and  reading 
the  dispatch ;  that  in  an  effort  to  save  his  life  by  Jumping  from  the  engine  on 
which  he  was  at  the  time  riding,  when  it  was  seen  that  collision  was  immi^ 
nent,  deceased  without  fault  on  his  part  was  caught  under  the  engine  and 
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held  for  six  boors  or  more,  suffertng  Intense  agonj  and  pain  from  both 
the  weight  of  the  engine  and  hot  water  from  the  boiler,  In  consequence  of 
which  he  died  shortly  after  the  engine  was  removed  from  his  body.  In  each 
of  the  counts,  It  Is  alleged  that  at  the  time  of  his  death  deceased  was  24 
years  of  age,  was  strong  and  vigorous  and  of  fine  business  qualifications  and 
earning  capacity;  in  the  first  and  second  counts. that  he  left  surviving  him 
T.  W.  Lewis,  his  father,  and  Mrs.  T.  W.  Lewis,  his  mother;  In  the  third 
count  that  he  left  surviving  him  not  only  his  father  and  mother,  as  stated, 
but  also  brothers  and  sisters,  whose  names  are  not  stated.  In  the  first  and 
second  counts  It  is  alleged  that  plaintiff  sues  for  the  benefit  of  decedent's 
parente,  and  In  the  third  count  simply  as  administrator  of  deceased,  but  In 
each  count  for  $50,000  damages. 

In  the  petition  for  removal.  It  Is  alleged,  among  other  things,  that  the  rail- 
road company  was  Incorporated  by  act  of  the  General  Assembly  of  Ken- 
tucky, approved  March  5,  1850  (Acts  1849-50.  c.  382),  was  never  Incorporated 
under  the  laws  of  the  state  of  Tennessee,  and  Is  an  existing  corporation  un- 
der the  laws  of  Kentucky ;  that  for  the  sole  purpose  of  preventing  removal 
of  the  action  plaintiff,  although  a  citizen  of  Kentucky,  sued  In  his  official 
capacity  as  administrator;  that  under  chapter  601  of  the  acts  of  that  state 
of  1903  he  was  for  the  purposes  of  tlie  suit  a  citizen  of  T^nessee;  that  this 
is  a  controversy  between  citizens  of  different  states;  and  that  the  suit  Is 
brought  to  recover  damages  for  alleged  wrongful  killing  of  deceased  under 
the  Second  Employer's  Liability  Act  of  Congress  of  April  22,  1908,  c  149,  35 
Stat  65  (U.  S.  Comp.  St.  Supp.  1911,  p.  1322). 

The  order  for  removal  states  as  Its  basis  simply  that  the  petition  with 
proper  bond  was  presented  before  the  time  the  railroad  company  was  re- 
quired by  the  laws  of  Tennessee  or  rules  of  court  to  answer  or  plead  to  the 
declaration.  Subsequently  the  railroad  company  filed  in  the  court  below 
pleas  of  not  guilty  and  contributoiy  negligence,  to  each  of  which  replication 
was  made.  Both  parties  presented  evidence,  and  the  cause  was  tried  upon 
the  theory  that  the  action  was  based  on  the  Second  Employer's  liability  Act 
of  Congress.  At  the  close  of  all  the  evidence,  a  motion  to  direct  a  verdict 
for  defendant  was  granted;  and  the  case  is  prosecuted  here  upon  assign- 
ments of  error. 

So  far  as  the  record  discloses,  no  motion  to  remand  the  cause  to  the  state 
court  was  made.  The  act  of  Tennessee,  upon  which  the  railroad  company 
founds  the  averment,  as  stated,  that  plaintiff  below  Is  a  citizen  of  Tennessee, 
provides  that  whenever  a  nonresident  of  Tennessee  qualifies  in  that  state  as 
an  administrator  of  a  person  dying  or  leaving  assete  or  property  In  the 
state,  "for  the  purpose  of  suing  and  being  sued  he  shall  be  treated  as  a  citi- 
zen of  this  state."    Acto  1903,  p.  1344. 

H.  N.  Leech,  for  plaintifJf  in  error. 
John  B.  Keeble,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1,2]  We  take  it  that  no  question  of  jurisdiction  of  the  trial  court 
can  arise;  for  assuming,  without  deciding,  that  removal  of  the  cause 
from  the  state  court  to  the  court  below  was  not  warranted  upon  the 
ground  of  alleged  diversity  of  citizenship  (Cincinnati,  H.  &  D.  R.  Co. 
V.  Thiebaud,  114  Fed.  918,  924,  52  C.  C.  A.  538  [C.  C.  A.  6th  Cir.]  ; 
Amory  v.  Amory,  95  U.  S.  186,  187,  24  L.  Ed.  428;  Continental  Ins. 
Co.  V.  Rhoads,  119  U.  S.  239,  240.  7  Sup.  Ct.  193,  30  U  Ed.  380; 
McDuffie  V.  Montgomery  [C.  C]  128  Fed.  105,  107;  Acts  of  Ten- 
nessee 1903,  c.  501,  p.  1344) — a  matter  that  the  parties  could  not  waivfe 
(Chi.,  B.  &  Q.  Ry.  Co.  v.  Willard,  220  U.  S.  413,  419,  31  Sup.  Ct.  460, 
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55  L.  Ed.  521) — stai  the  action  might  originally  have  been  brought 
and  maintained  by  plaintiff  in  a  federal  court  (Act  of  Congress  August 
13,  1888,  c.  866,  §  1,  25  Stat.  L.  433  [U.  S.  Comp.  St.  1901,  p.  508] ; 
Act  of  Congress  April  22,  1908,  c.  149.  §  1,  35  Stat.  L.  65 ;  Second 
Employer's  Liability  Cases,  223  U.  S.  55,  56,  57,  32  Sup.  Ct.  169,  56 
L.  Ed.  327).  True,  it  is  not  distinctly  alleged  in  the  declaration  that 
the  action  is  based  upon  the  Second  Employer's  Liability  Act;  but 
we  think  this  effect  must  be  given  to  the  averments  of  the  declaration 
that  deceased  met  his  death  while  in  the  employ  of  the  company  and 
while  it  was  engaged  in  interstate  commerce.  Such  averments  ren- 
dered the  federal  act  alone  applicable,  and,  further,  the  case  was  tried 
and  disposed  of  below  upon  that  theory.  Second  Employer's  Liabil- 
ity Cases,  supra;  Smith  v.  Detroit,  T.  S.  L.  Ry.  Co.  (C.  C.)  175  Fed. 
507;  Cound  v.  Atchison,  S.  F.  Ry.  Co.  (C.  C.)  173  Fed.  531;  Erie  R. 
Co.  V.  White,  187  Fed.  556,  558,  109  C.  C.  A.  322  (C.  C.  A.  6th  Cir.). 
True,  also,  through  the  removal,  the  suit  was  maintained  in  a  federal 
district  of  which  the  defendant  was  not  a  resident  (Smith  v.  Detroit, 
T.  S.  L.  R.  Co.,  175  Fed.  508,  and  cases  there  cited) ;  but  since  the 
parties  could  and  did  accept  the  jurisdiction  of  the  court  below  (In 
re  Moore,  209  U.  S.  496,  505,  28  Sup.  Ct.  585,  706,  52  L.  Ed.  904, 
14  Ann.  Cas.  1164;  Kreigh  v.  Westinghouse  &  Co.,  214  U.  S.  252, 
?53,  29  Sup.  Ct.  619,  53  L.  Ed.  984;  Erie  R.  Co.  v.  Kennedy,  191 
Fed.  332,  334,  112  C.  C.  A.  76  [C.  C.  A.  6th  Cir.] ;  Hubbard  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  [C.  C]  176  Fed.  994,  997;  Detroit  Trust 
Co.  V.  Pontiac  Savings  Bank,  196  Fed.  29,  32  [C.  C.  A.  6th  Cir.]), 
the  removal  cannot  be  and  is  not  questioned. 

We  thus  reach  the  merits  of  the  case.  The  motion  to  direct  a  ver^ 
diet  hinged  upon  a  construction  of  the  act  of  Congress  mentioned. 
The  issue  was,  as  the  learned  trial  judge  stated,  whether  the  act  pro- 
vides for  the  survival  of  the  action  tl]at  accrued  to  the  decedent 
before  his  death,  or  for  an  action  to  recover  damages  for  the  death. 
The. trial  court  took  the  latter  view.  As  we  interpret  the  assignments 
of  error,  the  issue  as  stated  and  the  ruling  of  the  court  present  the 
principal  question  that  is  open  here;  that  is,  whether  this  is  a  sur- 
vival act.  The  errors  complained  of  in  substance  concern  (1)  the  rul- 
ing out  of  evidence  showing  the  pain  and  suffering  of  deceased  while 
held  under  the  engine;  (2)  the  receiving  of  evidence  "as  to  the  ex- 
pectancy of  the  deceased's  father  and  mother";  (3)  the  exclusion  of 
evidence  of  the  "pecuniary  value  of  the  life,"  etc. ;  (4)  the  ruling  "that 
the  declaration  is  insufficient  to  permit  evidence  looking  to  the  earning 
capacity  of  the  deceased."  We  may  say  in  passing  that  the  reason 
for  this  latter  ruling  was  that,  while  the  declaration  avers  in  two 
counts  that  the  plaintiff  sues  for  the  benefit  of  the  parents,  it  fails  to 
allege  special  damages.  The  court  tendered  leave  to  amend  the  dec- 
laration so  as  to  state  the  damages  claimed  to  have  been  sustained  by 
the  father  and  niother  through  the  death  of  their  son;  but  learned 
counsel  declined  to  amend,  stating  that  he  would  stand  on  his  "con- 
ception of  this  case."  The  court  then  ruled  out  the  evidence  indi- 
cated by  the  assignments,  which  had  been  previously  admitted  subject 
to  exception,  and  granted  the  motion  to  direct. 
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[8]  Did  the  action  that  accrued  to  the  decedent  survive  to  his  par- 
ents? There  can  be  no  doubt  of  the  torture  that  deceased  endured 
while  under  the  engine;  nor  can  there  be  any  doubt  that  M  he  had 
survived  he  would  have  been  entitled  (if  he  recovered  at  all)  to  sub- 
stantial damages  for  that  reason  and  for  other  reasons  equally  ob- 
vious. That  action  either  survived  to  his  parents  or  it  did  not.  The 
act  provides  that  the  carrier — 

*•  •  •  •  shall  be  liable  In  damages  to  any  person  saffering  Injury  whUe  he 
is  employed  by  such  carrier  in  such  commerce,  or,  in  case  of  death  of  such 
employ^,  to  his  or  her  personal  representative,  for  the  benefit  of  the  surviv- 
ing widow  or  husband  and  children  of  such  employ^;  and.  if  none,  then  of 
such  employe's  parents;  and,  if  none,  then  of  the  next  of  kin  dependent  up- 
on such  employ^,  for  such  injury  or  death  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  oflElcers,  agents,"  etc. 

It  will  be  observed  that  the  liability  imposed  is  in  damages  (1)  to 
the  employe;    (2)  to  the  personal  representative,  for  the  benefit  of 

(a)  the  surviving  widow    »    »    »     and  children,  and,  if  none,  then 

(b)  such  employe's  parents,  and,  if  none,  then  (c)  the  next  of  kin 
dependent  upon  such  employe.  The  damages  mentioned  are  al- 
lowed in  favor  of  different  classes  of  persons,  differently  related  to 
the  deceased  employe.  The  classes  vary,  and  the  purpose  would  seem 
to  follow  that  the  damages  should  also  vary.  The  damages  allowed 
to  the  injured  employe  are  but  declaratory  of  rights  existing  at 
common  law;  the  damages  allowed  to  the  beneficiaries  specified  are 
dependent  solely  on  the  statute.  It  is  easy  to  perceive  why  ordinarily 
the  widow  and  children  would  suffer  damages  greater  than  would 
the  parents  or  next  of  kin.  Indeed,  the  next  of  kin  may  be  many  in 
numbers,  but  none  can  recover  without  showing  dependency.  It  is 
therefore  hard  to  discern  in  this  act  a  legislative  intent  to  bestow  the 
right  of  action  so  declared  in  favor  of  the  injured  employe  upon 
these  classes  of  beneficiaries  alike  according  as  one  or  another  should 
happen  to  survive  the  deceased.  It  is  true,  as  is  claimed,  that  sub- 
sequently to  this  accident  Congress  by  amendment  enacted  that  "any 
right  of  action"  given  by  the  act  to  the  person  injured  "shall  sur- 
vive to"  his  personal  representative,  for  the  benefit  of  the  same 
classes  of  beneficiaries  as  those  named  in  the  act  now  in  question 
(Act  April  5,  1910,  c.  143,  36  Stat.  L.  291  [U.  S.  Comp.  St.  Supp. 
1911,  p.  1324]);  but  that  is  legislation. 

In  Fulgham  v.  Midland  Valley  R.  Co.  (C.  C.)  167  Fed.  660, 663,  Judge 
Rogers,  in  construing  the  act  now  in  issue,  after  speaking  of  changes 
made  in  the  act  to  the  advantage  of  the  employe,  said:  "But  it  will 
be  observed  on  the  other  hand  that  the  act  makes  no  provisions  for 
the  survival  of  that  action,  so  given,  for  an  injury  sustained,  in  the 
event  of  the  death  of  the  injured  employe."  While  that  case  was 
reversed  (Midland  Valley  R.  Co.  v.  Fulgham,  181  Fed.  91,  95,  104  C. 
C.  A.  151  [C.  C.  A.  8th  Cir.]),  yet  the  reason  assigned  for  the  re- 
vcr^il  was  the  failure  to  show  negligence  of  the  company ;  the  ques- 
tion of  survival  of  action  not  being  considered.  But  in  St.  Louis  & 
S.  F.  R.  Co.  V.  Duke,  192  Fed.  306,  309,  310,  112  C.  C.  A.  564, 
567,  568  (C.  C.  A.  8th  Cir.),  Judge  Adams,  speaking  for  the  court. 
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in  effect  denied  the  survival  theory  tinder  the  act  in  question  here, 
saying : 

"The  rule  is  that  compensatory  damages  only  can  be  awarded  in  sucli 
cases  as  this.  The  actual  pecuniary  loss  resulting  to  the  widow  and  children 
ocoasioned  by  the  death  of  the  father  is  all  that  can  be  allowed." 

In  Walsh  v.  New  York,  N.  H.  &  H.  R.  Co.  (C.  C.)  173  Fed.  495,  the 
late  Judge  Lowell,  in  construing  the  act  (following  Judge  Rogers'  rul- 
ing), said: 

•••  •  *  We  must  here  hold  that  the  cause  of  action  did  not  survive. 
*  *  *  As  the  statute  is  in  many  respects  loosely  drawn  and  ambiguous, 
BO  that  the  intent  of  Congress  does  not  always  appear  clearly,  the  court  is 
Justified  in  saying  that  this  result  has  been  reached  with  reluctance." 

In  Fithian  v.  St.  Louis  &  S.  F.  Ry.  Co.  (C.  C.)  188  Fed.  842, 
844,  in  passing  upon  the  act  Judge  Trieber  said : 

"The  importance  of  having  the  relationship  of  the  parties  for  whose  ben- 
efit the  action  is  brought  set  out  is  apparent  from  the  fact  that  this  act  does 
not  provide  for  the  survival  of  the  cause  of  action  which  the  deceased  had  at 
the  time  of  his  death,  but  is  a  new  cause  of  action  solely  for  the  benefit  of 
those  dependent  upon  the  deceased;  and  the  measure  of  damages  is  the  pe- 
cuniary loss  sustained  by  those  for  whose  benefit  the  remedy  is  given." 

See,  also,  Chesapeake  &  Ohio  Ry.  Co.  v.  Dixon,  179  U.  S.  131, 
135,  21  Sup.  Ct.  67,  45  L.  Ed.  121. 

We  are  constrained  to  hold  that  the  right  of  action  declared  in 
favor  of  the  employe  does  not  in  case  of  his  death  survive;  but  a 
new  and  different  right  of  action  is  created — an  action  to  recover 
damages  for  the  wrongful  death  of  the  employe. 

[4]  As  regards  damages,  the  right  of  action  in  the  employe  (Lewis) 
involved  only  consequences  of  his  injury;  the  new  right  of  action  in- 
volves only  consequences  of  his  death.  These  consequences  are  dis- 
tinct and  must  not  be  confused.  For  example,  the  employe's  pains 
resulting  from  the  injuries  were  suffered  by  him,  not  by  the  bene- 
ficiaries;-^ and  the  new  right  of  action  furnishes  the  beneficiaries  no 
solatium  for  their  distress  of  mind;  their  damages  are  measured  by 
their  pecuniary  loss.  Hulbert  v.  City  of  Topeka  (C.  C.)  34  Fed.  510, 
513,.  514,  by  the  late  Justice  Brewer;  Pennsylvania  Railroad  Co.  v. 
Butler,  57  Pa.  335,  338,  per  Judge  Sharswood;  Perham  v.  Port- 
land Electric  Co.,  33  Or.  458,  463,  464,  53  Pac.  14,  24,  40  L.  R.  A. 
799,  72  Am.  St.  Rep.  730.  The  inherent  difficulty  of  estimating  the 
pecuniary  value  of  a  life  is,  of  course,  universally  recognized;  and 
it  is  not  surprising  that  the  numerous  and  familiar  efforts  of  courts 
to  lay  down  rules,  with  a  view  of  securing  practical  uniformity  in  re- 
sults, have  not  brought  about  the  end  so  much  to  be  desired.  The  prob- 
lem necessarily  ends  in  yielding  much  latitude  to  the  jury  in  estimat- 
ing damages  in  such  cases.  Thus,  in  Railroad  Co.  v.  Barron,  72  U. 
S.  90,  18  L.  Ed.  591,  appreciating  the  nature  of  the  task  of  estimating 
the  damages  that  would  have  accrued  to  the  injured  person  had  he 
survived  (in  effect  denying  survival  of  that  action,  72  U.  S.  105),  and 
likewise  the  damages  that  should  be  accorded  to  the  beneficiaries  in 
case  of  his  death,  Justice  Nelson  said  (at  page  106  of  72  U.  S.) ; 
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*^here  Is  difficulty  In  either  case  In  getting  at  the  pecuniary  loss  with  pre- 
cision or  accuracy,  more  difficulty  in  the  latter  than  in  the  former,  but  dif- 
fering only  in  degree,  and  in  both  cases  the  result  must  be  left  to  turn  mainly 
upon  the  sound  sense  and  deliberate  Judgment  of  the  Jury." 

That  case  is  much  relied  on  by  plaintifJf.  An  Illinois  statute  was 
involved,  and  its  important  sections  are  quoted  in  the  statement  of  the 
case.  In  Dist.  of  Col,  v.  Wilcox,  4  App.  D.  C.  119,  it  appears  that 
the  Barron  Case  was  tried  below  before  Justice  Davis  and  Judge 
Drummond  with  a  jury.  The  statute  is  still  in  force  (111.  Rev.  Stat,  of 
1908,  c.  70,  p.  1184),  except  as  to  limit  of  recovery,  and  has  frequently 
been  construed  by  the  Supreme  Court  of  that  state;  but  whether 
at  all  times  in  harmony  with  the  decision  in  the  Barron  Case,  or 
to  what  extent  that  decision  may  ultimately  be  applicable  to  this  case, 
need  not  now  be  considered.^  As  we  understand  counsel's  chief  re- 
liance upon  the  Barron  Case,  it  is  to  show  that  it  is  not  necessary  to 
prove  in  this  case  that  the  parents  had  a  legal  claim  on  the  deceased 
for  support.  That  case  so  rules  and,  in  connection  with  the  evidence, 
ought  to  be  an  answer  to  the  issue  discussed  by  counsel  whether  re- 
covery should  be  limited  to  nominal  damages.  The  evidence  ruled  out 
because  of  failure  specifically  to  allege  damages  resulting  to  the  par- 
ents from  the  death  impresses  us  as  being  sufficient,  if  believed  by  the 
jury,  to  justify  recovery  for  more  than  nominal  damages. 

[B]  Thus,  as  respects  damages,  there  was  evidence  tendling  to 
show:  That  the  father  was  the  owner  of  about  1,800  acres  of  land 
and  the  largest  farmer  in  his  neighborhood,  raising  com,  tobacco, 
wheat,  hay,  live  stock,  etc. ;  that  he  was  71  years  of  age  and  grow- 
ing feeble ;  that  he  relied  on  deceased  as  the  manager  of  this  farm ; 
that  deceased  was  strong  in  physique  and  health,  was  well  educated 
and  possessed  of  good  business  qualifications  and  of  aptitude  for  all 
kinds  of  machinery,  including  such  as  is  used  on  a  farm ;  that  when 
he  went  away  to  engage  in  railroad  work  he  stated  that  he  would  be 
back  to  gather  the  com;  that  he  was  unmarried  and  lived  with  his 
father  and  mother  as  one  of  the  family ;  that  he  raised  crops  of  his 
own  on  the  farm,  and  while  he  was  not  in  receipt  of  fixed  wages  from 
his  father,  he  was  in  the  habit  of  receiving  money  from  him  when 
he  desired  it.  It  is  safe  to  say  that  prima  facie  this  presented  a  rea- 
sonable expectation  of  benefit  from  the  continuance  of  the  son's  life, 
which,  with  proof  of  the  value  of  such  benefit,  was  susceptible  of  es- 
timate of  pecuniary  loss  to  the  father,  as  also  to  the  mother,  who  was 
some  eight  years  younger  than  the  father.  As  illustrative  of  measure 
of  damages  where  parents  were  interested  as  beneficiaries,  see  Frank- 
lin V.  South  Eastern  Ry.  Co.,  3  H.  &  N.  212,  214;  C.  &  E.  I.  R.  R. 
Co.  V.  Beaver,  199  111.  34,  38,  65  N.  E.  144;  North  Pennsylvania  R. 
R.  Co.  y.  Kirk,  90  Pa.  17;   Hutchins  v.  St.  Paul,  Minn.  &  Manitoba 

1  A  number  of  tbe  Illinois  eases  are  referred  to  In  Rboads  v.  C.  ft  A.  R. 
R.  Ck).,  227  111.  328,  837,  81  N.  B.  371,  374  (11  Ia  R.  A.  [N.  S.]  623,  10  Atm. 
Cas.  Ill),  the  decision  In  which  was  made  "with  the  Barron  Case  in  mind," 
and  still  others  in  the  more  recent  case  of  Dukeman  v.  C,  C„  0.  &  St.  L. 
R.  Co.,  237  111.  104,  86  N.  E.  712.  See,  also,  Chicago  N.  W.  R.  Co.  v.  Swett, 
Admr.,  45  111.  197.  204,  205,  02  Am.  Dec.  206,  decided  shortly  after  the  Bar- 
ron Case. 

197  F.- 
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Ry.  Co.,  44  Minn.  5,  10,  46  N.  W.  79.  As  to  damages  where  widow 
and  minor  children  were  beneficiaries  under  the-  act  now  in  question, 
see  St.  Louis  &  S.  F.  R.  Co.  v.  Duke,  192  Fed.  309,  310,  112  C.  C.  A. 
564.  However,  since  the  learned  trial  judge  did  not  reach  the  point 
of  instructing  the  jury,  it  is  neither  necessary  nor  proper  as  a  review- 
ing court  to  attempt,  in  advance  of  a  judgment  on  the  merits,  further 
to  particularize  as  to  evidence  ruled  out,  or  as  to  the  elements  that 
should  be  embraced  in  the  measure  of  damages  to  be  applied  in  the 
case.  An  example  of  this  course  may  be  seen  in  American  R.  R.  Co. 
V.  Birdi,  224  U.  S.  547,  32  Sup.  Ct.  603,  56  L.  Ed.  879;  indeed,  any 
other  course  might  result  in  passing  on  matters  that  might  never  arise 
in  the  case. 

[6J  As  to  the  necessity  for  amendment,  it  is  to  be  observed,  as  set 
out  in  the  statement,  that  plaintiff  simply  sues  for  the  benefit  of  de- 
cedent's parents  in  the  first  and  second  counts,  and  as  administrator 
in  the  third  count.  He  does  not  allege  anywhere  in  the  declaration 
that  the  parents  of  the  deceased  suffered  any  pecuniary  loss  or  in- 
jury through  his  death.  The  theory  seems  to  have  been  that  it  was 
necessary  to  state  only  facts  sufficient  (1)  to  give  the  court  jurisdic- 
tion; (2)  to  show  the  employment  of  the  deceased  and  the  negli- 
gence resulting  in  his  death;  (3)  the  names  of  the  particular  bene- 
ficiaries for  whose  benefit  the  suit  is  brought,  and  also  the  amount 
of  damages  sued  for.  It  may  be  conceded,  for  present  purposes,  that 
if  a  widow  and  children  had  survived,  and  the  action  were  maintained 
for  their  benefit,  the  law  would  presume  substantial  damages,  and  so 
dispense  with  the  necessity  of  specific  averment  in  that  behalf.  Duke- 
man  V.  C,  C,  C.  &  St.  L.  R.  Co..  237  111.  109.  86  N.  E.  712.  In 
some  jurisdictions  even  the  relationship  or  connection  of  the  ben- 
eficiaries is  not  deemed  important  in  this  respect.  Pennsylvania  Co. 
V.  Coyer,  Adm'x,  163  Ind.  631,  72  N.  E.  875;  Knife  &  Bar  Co.  v. 
Hathaway,  17  O.  C.  D.  750,  751,  and  cases  there  cited.  But  the 
decedent  in  this  case  was  24  years  of  age  and  unmarried  at  the  time 
of  his  death,  and  we  are  convinced  that  the  better  practice  is,  at  least 
as  to  such  beneficiaries  as  are  involved  here,  to  require  the  nature  of 
the  damages  claimed  to  have  been  suffered  in  consequence  of  the  death 
to  be  averred.  This  results  from  the  conclusion  that  the  action 
which  accrued  to  the  deceased  prior  to  his  death  did  not  survive. 
'  We  have  already  pointed  out  that  the  third  class,  the  "next  of  kin," 
provided  for  in  the  act,  is  specifically  limited  to  such  as  were  "de- 
pendent upon  such  employe."  This  provision  at  once  furnishes  the 
token  for  identifying  the  beneficiaries  and  prescribes  the  condition 
of  recovery.  Is  it  to  be  said  that  such  identification  and  condition 
need  not  be  averred?  Since  it  is  not  uncommon  experience  that  a 
son  past  legal  majority,  as  well  as  a  minor  son,  may  be  an  expense 
to  his  parents,  it  is  more  consonant  with  the  reason  disclosed  by  the 
act  in  respect  of  next  of  kin  to  hold  that  averment  of  pecuniary  loss 
or  injury  is  likewise  necessary  in  regard  to  parents,  although  de- 
pendence, in  the  sense  in  which  the  term  is  used  in  the  statute 
with  reference  to  next  of  kin,  is  not  essential  to  a  recovery  for  the 
benefit  of  parents. 
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In  Hurst  v.  Detroit  City  Railway,  84  Mich.  539,  547,  48  N.  W. 
44,  it  was  held,  conterning  this  class  of  cases  generally,  that: 

"It  Is  necessary  to  a  recovery  In  such  cases  that  the  pecuniary  loss  be  al- 
leged in  the  deqlaratlon  and  that  some  proof  be  Introduced  to  establish  the 
facts  so  alleged." 

See  cas'es  there  cited;  also,  Regan  v.  Chicago,  Milwaukee  &  St. 
Paul  Ry.,  51  Wis.  600,  601,  8  N.  W.  292;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Young,  58  Neb.  683,  79  N.  W.  556;  Norfolk  Nat.  Bank  v.  Flynn, 
58  Neb.  253>  78  N.  W.  505;  Winnt  v.  I.  &  G.  N.  R.  R.  Co.,  74 
Tex.  32,  36,  11  S.  W.  907,  5  L.  R.  A.  172;  Greenwood  v.  King,  82 
Neb.  20,  21,  116  N.  W.  1128;  also,  L.  &  N.  Ry.  Co.  v.  Summers, 
125  Fed.  719,  722,  60  C.  C.  A.  487  (C.  C.  A.  6th  Cir.),  where  it  was 
held  unnecessary  to  allege  that  the  beneficiaries  had  theretofore  re- 
ceived pecuniary  benefit  from  the  deceased;  the  material  question 
being  whether  they  would  have  been  likely  to  receive  any  if  his  life 
had  not  been  cut  short. 

Ordinarily,  it  would  result  that  the  assignments  should  be  over- 
ruled and  the  judgment  affirmed.  But  we  infer  from  the  record 
that  the  opportunity  given  to  amend  was  declined  through  counsel's 
misapprehension  of  the  trial  court's  statements  touching  the  effect 
of  averment  in  relation  to  pecuniary  benefits  and  damages.  The  or- 
der therefore  is  that  the  judgment  will  be  reversed  and  a  new  trial 
awarded  (without  costs),  unless  plaintiff  through  his  counsel  shall, 
within  60  days  after  the.  entering  of  this  judgment,  cause  written 
notice  to  be  filed  with  the  clerk  of  this  court  that  further  opportunity 
to  amend  is  declined;  in  that  event  the  judgment  will  stand  as  af- 
firmed, with  costs. 


JAMES  GRIFFITH  &  SONS  CO.  v.  BROOKS. 

SAME  V.  BYLAND. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     June  26,  1912.) 

Nos.  2,222,  2,223. 

1.  Master  and  Servant  (t  286*) — Injubies  to  Servant — Negliqencb — Ques- 

tion FOR  Jury. 

Where  a  company  which  undertook  to  restore  partially  destroyed  build- 
.  ings  engaged  an  independent  contractor  to  do  certain  wrecking  work 
in  which  a  derrick  was  required,  Installed,  and  used  by  him,  it  owed  a 
duty  to  its  employes  working  on  the  premises  under  Its  orders  to  see 
that  the  derrick  was  properly  Installed,  and  to  Inspect  It;  ana  in  an 
action  against  It  by  Its  employes  for  Injuries  received  from  the  falling 
of  the  derrick  through  being  Improperly  fastened,  where  a  casual  inspec- 
tion would  have  disclosed  the  defect,  the  question  of  the  company*s  neg- 
ligence was  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §| 
1001,  1006,  1010-1050;   Dec,  Dig.  §  286.»] 

2.  Master  and  Servant  (§  286*) — Contributory  Negligence — Question  for 

Jury. 

In  actions  by  employes  for  Injuries  from  the  falling  of  a  derrick 
which  was  insecurely  fastened,  the  question  of  whether  the  employer's 

•For  other  cases  see  same  topic  A  |  muicbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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inatmctlon  to  enter  upon  the  premises  was  such  an  assurance  of  safety 
as  relieved  them  from  their  duty  to  inspect  the  derrick,  if  su<di  a  duty 
existed,  was  for  the  Jury. 

[Ed.  Note.—For  other  cases,  see  Master  and  Serrant,  Gent  Dig.  U 
1001,  1006,  1010-1050;   Dec  Dig.  f  286.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern Division  of  the  Southern  District  of  Ohio. 

Two  cases,  one  by  Henry  L.  Brooks,  the  other  by  Howard  C  By- 
land,  both  against  the  James  Griffith  &  Sons  Company,  a  corpora- 
tion. Judgments  for  plaintiffs,  and  defendant  brings  error.  Judg- 
ments affirmed. 

E.  S.  Aston,  of  Cincinnati,  Ohio  (Preiscott  Smith,  on  the  brief), 
for  plaintiff  in  error. 

T.  L.  Michie,  of  Cincinnati,  Ohio  (B.  F.  Graziani  and  T.  R.  Sny- 
der, on  the  brief),  for  defendants  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  These  two  cases  were  by  consent 
tried  together  in  the  court  below.  They  were  brought  into  this  court 
upon  separate  records  and  heard  and  submitted  as  one  cause,  the  evi- 
dence in  both  cases  being  the  same  except  as  to  the  injuries  suffered 
by  the  defendants  below,  and  the  cases  will  be  disposed  of  in  one  opin- 
ion. The  plaintiff  in  error  (hereinafter  called  company)  is  a  corpora- 
tion doing  business  as  a  building  contractor,  and  the  defendants  in 
error  (hereinafter  called  plaintiffs)  were  at  the  time  in  question  in 
the  employ  of  the  company.  The  cases  were  for  personal  injuries, 
and  each  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff. 

[1]  The  company  entered  into  contract  with  the  owners  of  cer- 
tain lots  abutting  on  the  north  side  of  Fourth  street,  in  Cin- 
cinnati, to  restore  two  adjoining  and  partially  destroyed  buildings 
thereon.^  The  buildings  had  been  constructed  six  stories  in  height,  each 
25  feet  in  width  by  100  feet  in  depth,  and  were  separated  by  a  brick 
(wall  30  inches  in  thickness  at  the  ground  and  tapering  to  a  thickness 
of  17  inches  at  the  top.  At  the  date  of  the  contract,  the  front  walls 
of  the  buildings  were  standing  and  in  good  condition,  except  por- 
tions near  the  top  of  the  sixth  story;  but  a  large  part  of  the  west 
wall  of  the  west  building  and  the  center  wall  for  some  distance  from 
its  north  end  had  been  destroyed  by  fire  and  a  windstorm,  as  also 
the  interior  of  the  west  building  and  the  north  portion  of  the  east 
building.  The  front  portions  of  the  six  floors  in  the  east  building 
were  in  place  and  seemingly  in  safe  condition;  the  sixth  floor  ex- 
tending northwardly  from  the  front  about  30  feet  and  the  other 
floors  somewhat  further  for  varying  distances,  the  second  between 
45  and  SO  feet,  where  plaintiffs  received  their  injuries.  It  was  found 
necessary  to  take  down  the  upper  portions  of  the  front  walls  and 

*For  otber  caaM  see  Mune  topic  A  |  numbsb  In  Deo.  &  Am.  Digi.  1907  to  data,  A  Rep'r  lBd«iM 
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parts  of  the  fragments  of  stories  extending  north.  For  this  purpose 
the  company  employed  a  rigger  or  wrecker  of  buildings  (Bishop) 
without  reserving,  as  it  is  claimed,  any  right  to  control  or  direct 
either  him  or  his  work ;  in  short,  employed  him  as  an  independent 
contractor.  Bishop  hired  the  use  of  what  is  called  a  stiflf-legged 
derrick,  and  placed  and  used  it  on  top  of  a  similar  building,  standing 
on  the  east  side  of  and  next  to  the  easterly  one  of  the  two  buildings 
under  repair.  The  derrick  fell,  breaking  down  the  six  fragments 
mentioned. 

Considering  the  object  for  which  the  derrick  was  brought  into  use, 
the  evidence  tends  to  show  that  it  was  defectively  assembled  and 
fastened  in  position.  The  derrick  consisted  of  a  revolving  mast  with 
sills  and  boom,  and  was  equipped  with  windlass,  etc.,  for  operating 
it  The  sills  were  set  at. right  angles  on  the  roof,  one  running  east 
and  west  and  close  to  the  front  of  the  building,  and  the  other,  north 
and  south  near  the  west  wall.  Both  were  bolted  through  the  roof 
to  joists  below.  The  mast  was  partially  sustained  by  a  gudgeon  set 
in  the  junction  of  the  sills  and  close  to  the  southeast  corner  of  the 
east  building  then  under  repair.  From  the  outer  end  of  each  sill 
a  piece  of  timber,  called  a  "stiif-leg,"  extended  to  the  top  of  the  mast 
as  a  support,  and  each  was  joined  to  its  sill  through  an  angle  iron 
called  a  "goose  neck."  The  boom  was  50  feet  in  length  and  used 
for  the  purpose  (among  others)  of  removing  heavy  coping  stones 
from  tiie  front  walls  of  the  injured '  buildings  to  the  roof  of  the 
building  on  which  the  derrick  stood. 

The  fault  causing  the  most  complaint  respecting  the  derrick  was 
that  the  stiff-leg  extending  eastwardly  was  not  properly  fastened  to 
its  sill.  There  were  three  bolt  holes  in  the  angle  iron,  and  it  is 
claimed  that  three  bolts  should  have  been  used  in  the  fastening,  but 
that  only  one  bolt  was  used;  and,  further,  that  it  was  only  one- 
half  inch,  while  such  bolts  should  have  been  five-eighths  of  an  inch 
in  diameter.  There  was  some  testimony  tending  to  show  that  two 
five-eighths  inch  bolts  were  used,  but  we  think  the  opposing  testi- 
mony preponderates.  There  were  other  fastenings  and  other  defects. 
But  it  is  not  necessary  to  state  further  details,  for  it  is  clear  that 
this  fastening  gave  way  and  the  derrick  fell  from  a  strain  caused 
by  an  attempt  made,  with  the  derrick,  to  loosen  a  coping  stone  of 
about  2,100  pounds  weight.  There  was  testimony  tending  to  show 
that  the  derrick  would  have  been  sufficient  for  the  uses  to  which  it 
was  put  if  it  had  been  properly  assembled  and  securely  fastened. 
Its  weakness  and  the  great  stress  exerted  by  its  loads  appear  to  have 
centered  at  the  point  of  the  imperfect  fastening  mentioned.  The  ex- 
ceptions taken  to  the  charge  go  only  to  the  parts  that  relate  to  "mat- 
ters fixing  a  liability"  upon  the  company;  and,  since  verdicts  were 
rendered  for  plaintiffs,  new  trials  refused,  and  judgments  entered,  it 
must  be  assumed  that  if,  under  the  law,  the  company  owed  the  plain- 
tiffs any  duty  in  respect  of  the  derrick,  it  neglected  to  perform  it. 

The  evidence  fails  to  disclose  the  terms  of  employment  under  which 
Bishop  (the  rigger)  furnished  and  used  the  derrick.  According  to 
Bishop,  the  parties  "had  no  contract,"  and  the  subject  is  not  made 
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clear  by  James  Griffith,  to  whom  the  president  of  the  company  re- 
ferred as  the  one  who  employed  Bishop.  Bishop  testified,  however, 
that  he  was  in  charge  of  the  derrick  work  and  that  he  controlled  and 
paid  his  men ;  and  the  president  of  the  company  testified,  in  answer  to 
a  question  of  the  court,  that  he  (the  president)  told  Bishop  to  do 
"what  the  building  inspector  required  him  to  do."  In  the  view  we 
take  of  the  case,  it  is  not  important  what  the  precise  legal  rela- 
tions were  that  existed  between  Bishop  and  the  company.  The 
company  caused  the  derrick  to  be  brought  there  as  one  of  the 
instrumentalities  needed  in  the  performance  of  its  contract  to 
restore  the  buildings.  The  company  knew  that  the  derrick  stood 
on  the  west  edge  of  the  building  next  east  of  the  injured  build- 
ings, and  that  the  use  of  the  derrick  involved  the  swinging  of  the 
boom  with  its  loads  over  them.  It  is  manifest  that,  unless  the  der- 
rick was  securely  fastened,  such  use  of  it  was  a  menace  to  persons 
working  within  these  fragments  of  buildings.  In  these  circumstances 
and  conditions,  the  company  was  carrying  on  the  work  within  these 
fragments. 

As  it  seems  to  us,  this  case  is  not  wholly  conceived  or  stated  when 
it  is  said  that  the  effect  of  the  relations  between  Bishop  and  the  com- 
pany was,  as  regards  the  installing  and  use  of  the  derrick,  to  ab- 
solve the  company  from  all  responsibility  to  the  plaintiffs.  The  con- 
trolling question  is  whether  the  company  can  escape  the  general  rule 
that  it  is  the  master's  duty  to  exercise  due  care  to  provide  for  his 
servants  a  reasonably  safe  place  in  which  to  work.  This  rule  is 
founded  upon  the  master's  possession  and  control  of  the  premises  in 
which  he  puts  his  servants  at  work.  Channon  v.  Sanford  Co.,  70 
Conn.  573,  579,  40  Atl.  462,  41  L.  R.  A.  200,  66  Am.  St.  Rep.  133. 
We  do  not  find  any  evidence  tending  to  show  that  the  company  was 
not  in  possession  and  control  of  the  premises  in  question.  True,  as 
stated,  there  is  evidence  tending  to  show  that  Bishop  was  in  control 
of  his  work  and  men;  but  the  work  he  was  then  engaged  in  doing 
was  confined  to  the  removal  with  the  derrick  of  the  portion  of  the 
front  walls  of  the  injured  buildings,  beginning  at  a  point  about  four 
feet  below  the  top  at  the  east  end  and  extending  down  to  the  sill 
of  the  west  window  of  the  west  building  and  thence  to  the  end  of 
the  wall  of  the  sixth  story.  Neither  this  nor  the  privilege  of  swing- 
ing the  derrick  with  its  loads  either  to  the  roof  of  the  building  on 
which  the  derrick  stood  or  to  points  on  the  premises  under  repair 
north  of  the  fragments  of  stories  still  standing  was  apparently  in- 
tended to  exclude  the  company  from  the  right  of  possession  and  con- 
trol derived  through  its  contract  with  the  owners  of  the  property; 
and  the  fact  that  at  the  time  the  derrick  fell  the  plaintiffs  were  at 
work  on  the  second  floor  imder  orders  of  the  company  shows  that 
the  company's  possession  and  control  were  not  treated  as  impaired. 
The  most  that  can  be  said  is  that  the  derrick  and  its  operation  alone 
were  under  the  control  of  Bishop. 

What,  then,  is  to  be  said  of  the  company's  duty  to  the  plaintiffs 
and  of  its  performance  of  the  duty,  in  a  situation  like  this?  The 
order  given  to  them  to  work  upon  the  second  floor  was  an  assurance 
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of  reasonable  safety.  Simple  external  inspection  would  have  revealed 
the 'fact  that  two  of  the  three  bolts  of  the  an^e  iron  at  the  foot 
of  the  east  leg  of  the  derrick  were  missing.  These  unfilled  holes 
meant  the  lack  of  designed  fastenings.  We  have  been  unable  to 
discover  any  evidence  tending  to  show  that  the  company,  through 
any  of  its  officers  or  controlling  agents,  concerned  itself  about  the 
sufficiency  or  condition  of  the  derrick,  much  less  that  it  caused  an 
examination  of  any  kind  to  be  made  of  it. 

.  In  Clark  v.  Iron  &  Foundry  Co.,  234  Mo.  436,  450,  137  S.  W.  577, 
581,  it  appears  that  the  company  had  been  employed  by  the  St.  Louis 
&  Suburban  Railway  Company  to  erect  on  its  premises  a  coal  chute. 
Clark,  an  employe  of  the  foundry  company,  was  ordered  to  pass  some 
of  its  guy  ropes  over  and  under  certain  electric  feed  wires  belonging 
to  and  supported  on  a  pole  of  the  railway  company,  and  while  so 
engaged  suffered  severe  injtiries,  on  account  of  which  the  suit  was 
brought  against  both  the  foundry  and  the  railway,  and  recovery  was 
had  against  the  latter,  but  not  the  former.  The  pole  bearing  the 
wires  was  not  on  the  premises  on  which  the  coal  chufe  was  being 
built ;  but  it  was  said : 

**The  foreman's  order  to  the  appellant  to  ascend  the  pole  and  do  the  work 
designated  was  an  assurance  that  the  place  was  reasonably  safe  for  that  pur- 
pose." 

It  was  contended  that,  since  the  pole  and  wires  were  not  on  the 
premises  where  the  work  was  to  be  done,  the  respondent  had  no  au- 
thority or  control  over  them,  and  consequently  had  no  right  to  go 
upon  the  pole  to  inspect  the  wires,  but  of  this  the  court  said  (234  Mo. 
451-452,  137  S.  W.  581): 

"This  contention  In  our  opinion  is  unsound,  for  the  reason  that  the  dan- 
gers which  make  the  place  where  the  servant  is  required  to  work  unsafe  need 
not  constitute  a  part  and  parcel  of  the  place  itself,  but  the  danger  may,  as 
is  often  the  case,  be  separate  and  independent  of  the  place  itself,  yet  so  near 
thereto  as  to  make  it  reasonably  certain  that  persons  while  working  there  are 
liable  to  come  in  contact  with  said  nearby  danger  and  be  injured  thereby. 
The  test  is  not  that  the  place  within  itself  is  reasonably  safe,  but  it  must  be 
reasonably  safe  from  aU  internal  and  external  dangers  which  are  liable  to  do 
injury  to  the  servant.  It  might  be  that  the  building,  for  instance,  in  which 
the  servant  is  required  to  work  is  unusually  strong  and  has  no  inherent  de- 
fects or  dangers  whatever,  yet  who  would  for  one  moment  contend  that  the 
same  building  would  be  a  reasonably  safe  place  for  people  to  work  if  on  the 
adjoining  lot  there  stood  a  much  larger  and  taller  building  so  weakened  by 
storm  or  fire  that  it  was  on  the  very  verge  of  falling  on  the  smaller/* 

The  case  in  which  recovery  was  made  is  Clark  v.  Railroad,  234 
Mo.  396,  435,  137- S.  W.  583. 

In  Wilson  v.  Hibbert,  194  Fed.  838  (C.  C.  A.  3d  Cir.),  Wilson  con- 
tracted with  the  owner  of  a  lot  to  build  and  complete  thereon  certain 
houses;  the  owner  being  relieved  from  any  responsibility,  etc.,  and 
the  contractor  forbidden  to  "sublet  any  part  of  the  general  contract 
to  construct  said  operation."  Wilson  entered  into  possession  of  the 
premises  for  the  purpose  of  the  building  operation  and  entered  into 
three  subcontracts — one  for  the  mason  work,  one  for  the  carpenter 
work,  and  another  for  the  plumbing  work — each  subcontractor  agree- 
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ing  to  take  the  place  of  the  principal  contractor  respecting  the  work 
so  sublet,  and  to  be  considered  as  an  independent  contractor  in' re- 
spect of  his  part  of  the  work  and  answerable  for  any  loss  or  damage 
caused  by  his  agents  or  employes.  Hibbert,  while  in  the  employ  of 
the  subcontracting  carpenter,  received  injuries  through  negligent  work 
of  the  subcontracting  plumber.  It  was  disclosed  by  the  evidence  that 
Wilson's  general  superintendent  had  supervision  over  practically  all 
of  the  work  for  Wilson,  but  this  does  not  appear  to  have  been  re- 
garded by  the  court  as  controlling,  nor  does  it  seem  to  us  to  relieve 
Sie  decision  of  some  analogy  here.  Judge  Gray,  in  the  course  of  the 
opinion,  said  (194  Fed.  841): 

"The  defendant,  as  general  contractor,  necessarily  had  possession  and  con- 
trol of  the  premises,  and,  though  he  made  what  are  called  independent  con- 
tracts for  certain  portions  of  the  work  to  be  done,  he  could  not  relieve  him- 
|Belf  from  liabUity  for  a  dangerous  situation,  which,  though  created  by  the  so- 
called  independent  contractor,  he  passively  or  actively  i)ermits  to  exist." 

It  was  held  by  this  court  in  Toledo  Brewing  &  Malting  Co.  v. 
Bosch,  101  Fed.  530,  41  C.  C.  A.  482,  that  the  brewing  company 
was  liable  for  damages  suffered  by  one  of  its  employes  through  the 
act  of  certain  roof  repairers  who  had  been  directed  by  the  company 
"to  do  whatever  work  was  necessary  on  the  roof,"  and  who,  without 
the  knowledge  of  the  company,  removed  certain  weights  by  which  a 
beam  was  held  in  place  on  the  roof  and  used  to  sustain  a  pulley  and 
attachments  for  lifting  salt  to  the  second  story  of  the  brewery;  and 
the  question,  regarded  as  controlling,  was  whether,  in  view  of  the 
contract  between  the  company  and  the  roof  repairers,  the  doctrine  in 
relation  to  employers  and  independent  contractors  was  applicable  to  the 
facts,  of  the  case.  The  conclusion  reached  was  thus  stated  by  Judge 
Clark  (101  Fed.  535,  41  C.  C.  A.  487) : 

*'  ♦  *  *  That  the  master  is  not  relieved  from  the  positive  personal  duty 
which  he  is  under  to  the  servant  by  letting  work  to  a  contractor,  and  that  he 
does  not  avoid  liability  in  case  the  work  is  negllgenUy  done,  and  the  servant 
thereby  injured  in  consequence  of  exposure  to  a  dangerous  place  or  defect 
against  which,  in  the  discharge  of  the  master's  duty,  he  should  have  been 
protected." 

In  applying  the  doctrine  of  liability  arising  out  of  the  breach  of  a 
master's  positive  personal  duty,  it  is  to  be  observed  that  there  is  a 
tendency  at  times  to  confuse  it  with  other  doctrines  equally  well 
established,  as,  for  instance,  with  the  fellow  servant  rule;  but  the 
line  of  distinction  in  this  behalf  is  pointed  out  in  decisions  of  this 
court  Peye  v.  Lodge  &  Shipley  Mach.  Tool  Co.,  137  Fed.  480,  482, 
70  C.  C.  A.  64;  Kentucky  Block  Cannel  Coal  Co.  v.  Nance,  165  Fed. 
44,  47,  91  C.  C.  A.  82;  Illinois  Cent.  R.  Co.  v.  Hart,  176  Fed.  251, 
252,  100  C.  C.  A.  49) ;  and  so  with  the  rule  that  binds  an  owner  of 
property  who  commits  the  entire  work  to  be  done  thereon  exclu- 
sively to  a  contractor,  from  which  injurious  consequences  will  arise 
unless  precautionary  measures  are  adopted  (Covington  &  Cincinnati 
Bridge  Co.  v.  Steinhrock  &  Patrick,  61  Ohio  St  215,  223,  55  N.  E. 
618,  76  Am.  St.  Rep.  375,  and  cases  there  cited).  It  is  true  that, 
owing  to  nice  shades  of  difference  in  facts  and  circumstances  of  par- 
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ticular  cases  of  this  general  character,  no  definite  rule  can  be  laid 
down  that  would  always  furnish  an  easy  guide  for  rightly  determin- 
ing to  what  class  of  decisions  a  given  case  belongs.  It  is  clear  enough, 
however,  that  of  the  decisions  of  this  court  just  cited  the  present 
case  is  ruled  by  the  principles  of  the  Bosch  and  Nance  Cases.  No 
principle  is  perceived  which  involved  the  intervention  of  the  master 
in  producing  the  fall  of  the  beam  in  the  Bosch  Case  and  the  fall  of 
the  drain  pipe  in  the  Nance  Case  that  is  not  applicable  to  the  question 
whether  the  intervention  of  the  company  was  involved  in  producing 
the  misfortune  here.  We  are  confirmed  in  this  view  by  the  recent  de- 
cision of  the  Supreme  Court  in  Texas  &  Pacific  Ry.  v.  Howell,  224 
U.  S.  577,  582,  32  Sup.  Ct.  601,  56  L.  Ed.  892.  See,  also,  Bryson  v. 
Gallo,  180  Fed.  70,  76,  103  C.  C.  A.  424  (C.  C.  A.  6th  Cir.).  The  der- 
rick  now  in  question  was  a  quasi  permanent  appliance,  requiring  care 
in  its  installation  commensurate  with  the  character  of  the  work  to 
which  it  was  to  be  applied.  If  the  company  had  itself  rented 
the  derrick  and  installed  and  operated  it  in  the  same  place  and  work 
in  which  Bishop  located  and  used  it,  the  compahy's  duty  to  plaintiffs 
to  install  the  derrick  with  reasonable  care  would  scarcely  have  been 
questioned;  and  it  is  to  misapply  the  principles  of  independent  con- 
tract to  insist  that  this  duty  ceased  simply  because  the  company 
chose  for  its  own  benefit  to  employ  Bishop  to  do  the  same  thing, 
and,  regardless  of  the  safety  of  its  own  servants,  suffered  him  to  in- 
stall the  derrick  negligently.  The  reason  for  the  master's  care  re- 
maining, its  duty  also  remained. 

This  is  strengthened  by  a  consideration  of  the  duty  of  the  com- 
pany to  inspect  the  derrick.  Whether  and  to  what  extent  a  master 
is  bound  to  inspect  a  given  object  must  of  necessity  depend  upon  the 
nature  of  the  place  and  work  designed  for  the  service.  However 
(as  respects  employment  usually  attended  with  danger,  unless  con- 
ducted with  reasonable  care),  can  it  be  safely  assumed  that  a  place 
or  an  instrument,  either  in  itself  or  by  reason  of  its  proximity  to 
something  else,  will  not  be  dangerous  to  the  employe  if  no  measures 
are  taken  to  ascertain? 

In  Clark  v.  Iron  &  Foundry  Co.,  supra,  234  Mo.  at  page  455,  137 
S.  W.  at  page  583,  where  an  instruction  given  in  the  trial  court  was 
under  consideration  respecting  the  duty  of  the  company  to  inspect 
the  electrical  feed  wires  in  question,  before  directing  Clark,  the  em- 
ploye, to  pass  ropes  and  tackle  over  them,  it  was  held  (and  this  is 
in  addition  to  what  is  above  shown  from  the  decision  in  this  regard) 
that  it  was  the  company's  duty  "to  make  an  inspection  of  the  premises 
and  to  inquire  regarding  all  hidden  or  secret  dangers  that  might  be 
in  or  about  the  place  where  respondent's  servants  were  required  to 
work."  The  present  case  does  not  require  us  to  consider  the  extent 
of  duty  there  expressed;  for  an  external  visual  inspection  would 
have  revealed  the  defective  fastening  of  the  derrick  in  question. 

In  Petroleum  Iron  Works  Co.  v.  Boyle,  179  Fed.  433,  437,  102 
C.  C.  A.  579,  583,  this  court  considered  the  duty  of  inspection  as 
applied  to  a  purchaser  from  a  reputable  manufacturer  of  a  valve 
which  subsequently  exploded  and  caused  the  injuries  in  question. 
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No  defect  in  the  valve  was  visible  upon  its  external  surface;  tut 
during  the  process  of  installation  the  seat  of  the  valve  was  taken  off 
and  the  interior  remained  exposed  for  about  one  hour,  and  one  of  the 
pipe  fitters  who  was  engaged  in  installing  the  valve  noticed  that  the 
interior  surface  of  the  bowl  of  the  valve  was  punctured  with  numer- 
ous holes  of  the  size  of  a  pin ;  fifty  or  sixty  of  such  holes  appearing 
in  a  space  of  about  two  or  three  square  inches.    Judge  Knappen  said : 

'The  purchaser  of  an  article  from  a  reputable  manufacturer  Is  thus  Justl- 
fled  in  assuming,  in  the  absence  of  anything  to  the  contrary  discoverable  by 
ordinary  tests,  that  the  article  is  properly  made.  But  the  assumption  thus 
permitted  is  not  absolute  in  the  sense  that  it  absolves  from  all  duty  of  rea- 
sonable inspection,  nor  in  any  ease  does  it  relieve  from  an  inspection  as  to 
defects  discernible  by  superficial  examination." 

Again  (179  Fed.  439,  102  C.  C.  A.  585): 

"We  think  that  under  the  circumstances  presented  the  court  did  not  err  fn 
submitting  to  the  jury  the  question  whether  the  defect  in  question  was  a 
latent  defect  which  ordinary  care  might  not  discern,  nor  whether  ordinary 
care  did  not  require,  under  the  circumstances  presented^  at'  least  a  visual 
inspection  of  the  interior  of  the  valve." 

There  is  apparent  analogy  between  the  duty  resting  on  a  master 
to  inspect  an  appliance  bought  from  a  reputable  manufacturer,  which 
appliance  the  master  was  regularly  using  in  his  business  (this  being 
the  duty  declared  in  the  Boyle  case)  and  his  duty  to  inspect  an  ap- 
pliance leased  or  temporarily  obtained  by  him  from  its  owner  to  be 
used  on  or  in  connection  with  the  master's  premises,  even  though 
such  use  may  be^under  the  immediate  supervision  of  the  owner.  In 
each  case,  the  master,  acting  pursuant  to  a  contract  with  a  third 
person,  has  brought  upon  the  master's  premises  an  appliance  which 
makes  those  premises  an  unsafe  place  to  work. 

See,  also,  Bush  v.  Cincinnati  Traction  Co.,  192  Fed.  244,  245,  112 
C.  C.  A.  499  (C.  C.  A.  6th  Cir.) ;  Winslow  v.  Building  Co.,  147  Iowa, 
238,  245,  124  N.  W.  320,  28  L.  R.  A.  (N.  S.)  563. 

[2]  It  follows  that  the  case  was  rightly  submitted  to  the  jury 
upon  the  question  of  the  company's  negligence;  and  likewise  as  to 
the  claim  of  contributory  negligence  of  the  plaintiffs,  for  the  com- 
pany's instructions  to  them  to  enter  upon  its  work  on  the  second 
floor  was  such  an  assurance  of  safety  as  to  render  their  failure  to 
inspect  the  derrick,  assuming,  without  deciding,  that  it  was  their 
duty  to  inspect,  as  in  the  end  to  present  merely  ^  question  of  fact 

Each  judgment  must  be  affirmed,  with  costs. 


VIRGINIA  IRON,  COAL  &  COKB  CO.  et  al.  v.  OLCOTTL 

(Circuit  Court  of  Appeals,  Fourth  arcnlt    July  12,  1912.) 

No.  1,009. 

L  Bankbuptct  (8  217*) — Federal  Court  in  Bankruptcy— JuRiSDionoiT. 

The  Jurisdiction  of  the  fiederal  court  fu  bankruptcy  Is  exclusive  In  the 
administration  of  affairs  of  a  bankrupt,  and  It  may  stay  proceedings  In 
the  state  court  begun  four  months  prior  to  proceedings  In  bankruptcy 

•Tor  other  ctrnm  Me  same  topic  A  §  xvubbb  In  Deo.  ft  Am.  DiffB.  1907  to  date,  *  Rep*r  Indexee 
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to  prevent  the  doing  of  anything  embarrassing  It  In  the  equitably  distri- 
bution of  the  assets  of  the  bankrupt 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  S{  323,  330, 
340;   Dec.  Dig.  |  217.*] 

2.  Bankbuptct  (§  211*) — Federal  Coubt  in  Bankruptcy — Jubisdiction. 

A  federal  court  in  bankruptcy  may  in  the  exercise  of  its  discretion  per- 
mit lien  claimants  of  the  bankrupt  to  sue  in  state  courts  to  enforce  their 
liens,  and  it  may  modify  its  order  permitting  suits  in  the  state  courts, 
provided  in  so  doing  it  does  not  deprive  the  claimants  of  any  right  to 
which  they  may  be  entitled  in  the  bankruptcy  proceeding. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  321,  323; 
Dec.  Dig.  §  211.  ♦ 

Jurisdiction  of  federal  courts  in  suits  relating  to  bankruptcy,  see  note 
to  BaUey  v.  Mosher,  11  C.  C.  A.  313.] 

8.  Bankruptcy  (§  211*) — Jurisdiction — Eqihtable  Distbibution  op  Assets. 

A  federal  court  in  bankruptcy  has  the  power  to  preserve,  protect,  and 
insure  an  equitable  distribution  of  the  assets  of  the  bankrupt  in  proceed- 
ings for  orders  permitting  lien  claimants  of  the  bankrupt  to  sue  In  state 
courts  to  enforce  their  liens,  and  may  settle  all  equities  subject  to  its 
general  equity  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  IS  321,  323; 
Dec.  Dig.  S  211.*] 

4.  Bankbuptcy  (8  211*) — Jubisdiction — Equitable  Distbibution  of  Assets. 

Where  a  federal  court  in  bankruptcy  made  an  order  permitting  lien 
claimants  of  the  bankrupt  to  sue  in  state  courts  to  enforce  their  liens, 
a  modified  order  i)ermittlng  the  perfecting  of  such  liens,  but  the  validity 
and  extent  of  the  liens  when  perfected  to  be  determined  by  the  court  of 
bankruptcy,  was  in  excess  of  the  Jurisdiction  of  the  court  as  permitting 
it  to  review  the  action  of  the  state  court  determining  the  validity  and 
amount  of  liens  established  in  the  state  court 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {§  321,  323; 
Dec.  Dig.  t  211.*] 

Petition  to  Superintend  and  Revise  Proceedings  of  the  District 
Court  of  the  United  States  for  the  Western  District  of  North  Caro- 
lina, at  Greensboro,  in  Bankruptcy. 

Petition  by  the  Virginia  Iron,  Coal  &  Coke  Company  and  others 
against  J.  Van  Vechten  Olcott,  an  involuntary  bankrupt,  to  revise,  in 
matter  of  law,  proceedings  of  the  District  Court  of  the  United  States 
for  the  Western  District  of  North  Carolina,  in  bankruptcy.  Decree  of 
bankruptcy  court  modified. 

On  the  3d  day  of  August  1910,  an  involuntary  petition  in  bankruptcy 
was  filed  against  the  Ferguson  Contracting  Company  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York,  and  thereafter 
the  company  was  duly  adjudged  a  bankrupt  At  the  time  the  petition  in 
bankruptcy  was  filed,  the  respondent,  J.  Van  Vechten  Olcott  of  New  York 
City,  was  appointed  receiver  with  power  to  continue  the  business  of  the 
bankrupt  by  the  United  States  District  Court  for  the  Northern  District 
of  New  York,  and  duly  qualified  and  is  now  acting  as  such  receiver.  On 
the  10th  day  of  August,  1910,  a  supplemental  petition  was  filed  in  the 
United  States  District  Court  for  the  Western  District  of  North  Carolina, 
at  Greensboro,  N.  C,  and  the  respondent  was  appointed  ancillary  receiver 
of  the  Ferguson  Contracting  Company  for  the  Western  District  of  North 
Carolina  under  a  separate  bond,  and  the  respondent  duly  qualified  and  is 
now  acting  as  such  receiver. 

It  appears  that  from  time  to  time  the  respondent  was  further  authorized 
to  continue  the  business  of  the  bankrupt,  and  is  now  acting  under  an  or- 

*For  other  casei  see  same  topic  &  9  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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der  to  coijtiniie  the  business  until  the  1st  day  of  August,  1912,  this  order 
being  made  by  both  the  United  States  District  €k)art  for  the  Southern  Dis- 
trict of  New  York  and  for  the  Western  District  of  North  Carolina.  It  ap- 
pears that,  by  orders  of  the  United  States  District  Court,  the  respondeat  was 
authorized  to  prosecute  such  action  or  actions  as  he  may  be  advised  are 
necessary  and  advisable  to  recover  moneys  due  the  receiver  or  the  bankrupt 
for  work  done  by  either  of  them ;  that  at  the  time  of  the  filing  of  the  peti- 
tion in  bankruptcy  the  bankrupt  had  a  contract  with  the  Winston-Salem 
Southbound  Railway  Company  for  the  construction  of  two  sections  of  the 
railway  in  the  counties  of  Davidson,  Stanley,  and  Forsyth,  in  the  state  of 
North  Carolina.  Under  the  terms  of  the  contract  certain  amounts  earned 
by  the  bankrupt  were  retained  by  the  railway  company  as  retained  per- 
centages pending  the  completion  of  said  contract  The  amount  so  held 
by  the  railway  company  to  August  3,  1910,  the  date  of  bankruptcy,  was 
$39,605.28.  Of  this  amount  there  was  due  subcontractors  the  sum  of  $26,- 
154.63,  but  this  retained  percentage  was  not  payable  until  the  work  to  be 
done  under  the  contract  was  performed. 

It  further  appears  that,  after  the  appoln6nent  of  the  respondent  as  re- 
ceiver of  the  bankrupt,  the  respondent  by  an  order  made  by  the  United 
States  District  Court  entered  into  a  new  contract  to  complete  the  work  re- 
maining to  be  done  under  the  contract  between  the  bankrupt  and  the  Win- 
ston-Salem Southbound  Railway  Company  upon  the  same  terms,  prices,  and 
conditions.  The  respondent  has  completed  all  the  work  required  to  be  done 
under  the  various  contracts,  and  there  is  due  the  receiver  the  sum  of  $25,- 
735.10  under  the  contract  in  addition  to  the  sum  of  $39,605.28  above  men- 
tioned. 

It  appears  that  at  the  time  of  the  filing  of  the  petition  in  bankruptcy 
herein  the  bankrupt  owed  the  Carolina  Portland  Cement  Company,  one  of 
the  petitioners,  the  sum  of  $2,221.83  for  cement,  and  that  thereafter  the 
receiver  returned  certain  empty  sacks  to  the  petitioner  amounting  to  $536.- 
86,  thereby  reducing  the  amount  due  by  that  much.  The  bankrupt  also 
owed  the  E.  I.  Du  Pont  De  Nemours  Powder  Company,  one  of  the  peti- 
tioners herein,  the  sum  of  $9,466.01  for  powder  and  other  explosives,  and 
the  sum  of  $887.70  to  the  Virginia  Iron,  Coal  &  Coke  Company,  one  of 
the  petitioners  herein,  for  coal. 

It  appears  that  at  various  times  within  the  time  limited  by  the  statute 
the  petitioners  filed  liens  with  the  clerks  of  the  superior  courts  of  David- 
son, Stanley,  and  Montgomery  counties,  claiming  and  asserting  a  lien  upon 
the  Winston-Salem  Southbound  Railway  Company  and  upon  its  property 
for  the  Indebtedness  above  set  forth.  Thereafter  the  petitioners  filed  a  peti- 
tion in  the  United  States  District  Court  for  the  Western  District  of  North 
Carolina,  praying  for  an  order  permitting  them  to  take  such  action  as  they 
may  deem  necessary  in  the  courts  of  North  Carolina  to  enforce  the  liens 
filed  as  above  set  forth,  and  the  court,  on  the  25th  day  of  October,  1910, 
made  an  order  permitting  the  petitioners  "to  institute  such  suits  as  they  may 
be  advised  as  necessary  to  enforce  the  liens  set  out  in  the  petition,  and 
that  process  issue  to  the  said  J.  Van  Vechten  Olcott,  receiver."  Thereupon 
the  petitioners  brought  suit  in  the  superior  court  of  North  Carolina  In  the 
county  of  Forsyth,  asking  the  court  to  declare  that  the  petitioners  had  a 
lien  upon  the  property  of  the  Winston-Salem  Southbound  Railway  Company 
in  accordance  with  their  liens  filed  as  above  set  forth,  and  that  the  court 
cause  to  be  made  such  orders  as  may  foreclose  said  lien. 

The  petitioners  also  asked  the  superior  court  of  North  Carolina  to  make 
all  persons  Interested  in  the  fund  due  from  the  Winston-Salem  Southbound 
Railway  Company  to  the  Ferguson  Contracting  Company  or  its  receiver 
parties  to  this  action  in  the  state  court  There  was  no  money  due  the  bank- 
rupt at  the  date  of  the  bankruptcy  because  the  retained  percentages  were 
not  due  the  bankrupt  until  the  work  under  the  contract  had  been  performed 
by  the  contractor. 

The  bankruptcy  of  the  contractor  prevented  its  performance  and  the 
United  States  District  Court  authorized  the  respondent  as  one  of  its  officer? 
to  complete  the  contract  with  the  Wlnston-Salem  Southbound  Railway,  and 
thereby  make  the  retained   percentages  earned  by  the  bankrupt  prior  to 
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bankruptcy  payable,  together  with  certain  amounts  earned  by  the  respond- 
ent as  receiver,  and,  after  the  United  States  District  CJourt  had  taken  ju- 
risdiction and  by  Its  powers  made  these  retained  percentages  available  to 
creditors,,  these  petitioners  brought  the  action  In  the  North  Carolina  courts 
above  referred  to,  and  not  only  sought  to  foreclose  their  alleged  Hen,  but 
sought  to  make  all  persons  in  interest  In  the  fund  due  the  bankrupt  or  Its 
prior  receiver,  this  respondent,  parties  to  the  action,  and  prayed  the  state 
court  to  make  such  orders  as  may  be  necessary  for  the  parties  to  be  brought 
before  the  state  court  To  these  suits  it  appears  that  the  respondent  sug- 
gested that  the  superior  court  of  North  Carolina  had  no  further  power  to 
proceed  in  the  premises,  and  thereafter  the  respondent  demurred  to  the 
complaints,  which  demurrer  was  overruled  by  the  superior  court  of  Forsyth 
county,  and  respondent  prayed  an  appeal  to  the  Supreme  Court  of  North 
Carolina  which  was  granted  and  will  be  heard  some  time  in  November  next 
unless  petitioners  are  restrained.  The  complaints  of  the  petitioners  in  the 
superior  court  of  Forsyth  county  prayed  that  the  court  assume  Jurisdiction, 
not  only  over  the  fund  earned  by  the  bankrupt  prior  to  the  time  of  bank- 
ruptcy, but  over  the  entire  fund  due  the  bankrupt  and  the  receiver,  regard- 
less of  the  fact  that  a  portion  thereof  had  been  earned  pursuant  to  the 
contract  made  by  order  of  the  United  States  District  Court,  above  referred 
to.  In  view  of  the  extraordinary  proposition  that  all  questions  of  lien  an^ 
priority  in  a  bankruptcy  proceeding  should  be  determined  in  a  state  court, 
the  respondent  called  the  attention  of  the  United  States  District  Court  for 
the  Western  District  of  North  Carolina  to  the  fact  that  the  petitioners 
were  attempting  to  determine  the  questions  of  priority  in  the  distribution 
of  the  funds  owing  by  the  railway  company  to  the  bankrupt  and  the  re- 
spondent in  the  superior  court  of  the  state  of  North  Carolina,  without  ref- 
erence to  the  provisions  of  the  Bankruptcy  Law,  giving  the  United  States 
Court  exclusive  jurisdiction  in  such  matters,  and  asked  the  court  to  re- 
voke and  modify  the  order  made  by  it,  authorizing  the  petitioners  to  bring 
such  action  as  they  may  be  advised  to  enforce  the  alleged  liens  above  men- 
tioned. 

On  August  23,  1911,  the  petitioners,  the  railway  company  and  others  in 
interest,  appeared  before  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  which,  after  bearing  the  parties,  denied 
the  petition  of  the  receiver,  and  further  held  that  the  matter  of  subjecting 
said  fund  to  the  claims  of  liens  against  it  and  all  other  like  questions 
could  "be  properly  determined  by'  the  North  Carolina  court  In  the  pending 
suit,"  meaning  thereby  the  suit  then  pending  in  the  superior  court  of  Forsyth 
county.  Thereafter,  on  the  6th  day  of  February,  1912,  the  United  States 
District  Court  for  the  Western  District  of  North  Carolina  made  an  order 
modifying  the  former  order  of  the  court,  dated  October  25,  1910,  to  the  ex- 
tent of  allowing  the  cement  company  and  others  the  right,  privilege,  and 
power  in  their  suits  in  the  superior  court  of  Forsyth  county  to  maintain 
suit  or  suits  as  required  by  the  laws  of  North  Carolina  to  ascertain  the 
amount  of  their  several  and  respective  claims,  and  perfect  such  liens  as 
they  may  claim  to  have  upon  the  property  of  the  bankrupt  of  the  said  rail- 
way company,  the  validity  and  extent  of  the  liens,  when  perfected,  to  be 
determined  by  the  court  of  bankruptcy,  and  providing  that  the  cement  com- 
pany and  others  shall  take  no  action  or  do  anything  inconsistent  with,  or 
beyond,  the  scope  of  the  order,  and  providing  that  no  execution  issue  with- 
out the  further  order  of  the  court. 

Thereupon  the  petitioners  excepted  to  the  foregoing  modification  of  the 
former  order,  and  bring  the  case  here  on  a  petition  to  superintend  and  re- 
vise the  proceedings  of  the  court  below. 

Louis  M.  Swink  and  W.  M.  Hendren  (Manly,  Hendren  &  Wornble, 
William  Wallace  Young,  and  D.  D.  Hull,  Jr.,  on  the  brief),  for  peti- 
tioners. 

Robert  H.  Hibbard  and  A.  B.  Kimball  (King  &  Kimball,  on  the 
brief),  for  respondent. 
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Before  PRITCHARD,  Circuit  Judge,  and  KELLER  and  CON- 
NOR, District  Judges. 

PRITCHARD,  Circuit  Judge  (after  stating  the  facts  as  above).  It 
is  insisted  by  counsel  for  the  respondent  that  we  cannot  treat  this  pro- 
ceeding as  a  petition  to  superintend  and  revise  the  proceedings  in  the 
court  below  because  the  record  does  not  contain  a  statement  of  finding 
of  fact,  and  that  it  does  not  show  vfhether  the  court  determined  the 
question  sought  to  be  reviewed  as  one  of  law  or  fact.  Without  enter- 
ing into  an  extended  discussion  of  this  phase  of  the  case,  we  deem  it 
only  necessary  to  s?iy  that,  after  a  careful  examination  of  the  record, 
we  are  impelled  to  the  conclusion  that  this  contention  is  without  merit, 
and  will,  therefore,  consider  the  petitioners'  assignments  of  error. 

It  is  insisted  by  counsel  for  the  petitioners  that  the  court  erred  in 
modifying  the  order  by  virtue  of  which  the  petitioners  had  instituted 
suit  in  the  superior  court  of  Forsyth  county  against  the  receiver  and 
against  the  Winston-Salem  Southbound  Railway  Company. 

[  1  ]  That  the  District  Court,  sitting  as  a  court  of  bankruptcy,  prop- 
erly assumed  jurisdiction  of  the  subject-matter  of  this  controversy, 
does  not  seem  to  be  controverted,  and  that  the  court  in  the  exercise  of 
its  discretion  had  the  power  to  authorize  petitioners  to  institute  suit  in 
the  state  court  in  the  first  instance  is  not  denied  by  the  petitioners. 
Therefore  we  are  brought  face  to  face  with  the  question  as  to  whether 
the  court  below  had  the  right  to  modify  the  original  order,  or  whether, 
in  the  exercise  of  its  discretion,  there  was  anything  contained  in  said 
order  that  deprived  the  petitioners  of  the  privilege  of  asserting  any 
right  to  which  they  may  have  been  entitled  in  the  bankruptcy  proceed- 
ing. If  the  court  below  had  jurisdiction,  it  necessarily  follows  that 
such  jurisdiction  was  exclusive,  in  so  far  as  the  administration  of  the 
aflfairs  of  the  bankrupt  is  concerned,  and  the  court,  in  the  exercise  of 
its  discretion,  had  the  power  to  stay  any  proceedings  in  the  state  court 
instituted  four  months  prior  to  the  proceeding  in  bankruptcy.  Once  a 
District  Court  assumes  jurisdiction  of  a  bankruptcy  proceeding  (as  in 
this  instance),  it  has  the  power  by  proper  orders  to  prevent  the  doing 
of  anything  that  will  at  any  stage  of  the  proceeding  tend  to  embarrass 
it  in  the  equitable  distribution  of  the  assets  of  the  bankrupt. 

[2]  It  being  within  the  discretion  of  the  court  to  either  grant  or 
deny  the  order  of  October  25,  1910,  such  court,  in  the  exercise  of  its 
discretion,  had  the  power  to  modify  said  order,  provided  in  so  doing 
it  did  not  deprive  the  petitioners  of  the  privilege  of  asserting  any  right 
to  which  they  may  have  been  entitled  in  the  bankruptcy  proceeding. 
In  the  case  of  the  New  River  Coal  &  Land  Co.  v.  Ruffner,  165  Fed. 
881,  91  C.  C.  A.  559,  the  court,  among  other  things,  said: 

"The  Jurisdiction  of  courts  of  bankruptcy  In  the  administration  of  the 
Qfifairs  of  insolvent  persons  and  corporations  Is  essentially  exclusive,  and 
a  District  Court  in  bankruptcy  has  the  power  to  stay  a  suit  In  the  state 
court  instituted  within  four  months  prior  to  the  bankruptcy  proceedings, 
which  Involves  practically  all  of  the  property  of  the  bankrupt,  and  to 
administer  such  property  itself,  even  though  said  suit  ia  for  the  enforce- 
ment of  liens." 
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The  case  of  WUlcox,  Receiver,  v.  Jones,  177  Fed.  870,  101  C.  C.  A. 
84,  which  was  a  suit  in  equity,  where  a  receiver  of  a  railroad  had  been 
appointed,  is  analogous  to  the  case  at  bar  in  so  far  as  it  relates  to  a 
court  of  original  jurisdiction  having  the  power  to  control  the  distribu- 
tion of  assets  in  its  hands. 

The  court,  in  that  case,  in  referring  to  the  case  of  Central  Trust 
Co.  V.  St.  L.,  A.  &  T.  R.  R.  Co.,(C.  C.)  41  Fed.  551,  said: 

"In  the  absence  of  a  provision  of  this  character  this  statute  would  lead 
to  Interminable  confusion  and  conflict  of  Jurisdiction.  'Therefore  Congress 
has  wisely  provide  that  the  courts  of  the  United  States  in  such  cases  shall 
havef  ample  power  to  settle  and  adjust  all  equities  arising  in  such  suits 
without  hindrance  by  providing  that  they  shall  be  subject  to  the  general 
equity  Jurisdiction  of  such  courts,  thus,  among  other  things,  giving  a  court 
of  the  United  States  the  power  to  say  whether  the  Judgment  thus  obtained 
is  a  first  lien  on  the  property  in  the  hands  of  the  receiver,  to  determine 
when  the  same  shall  be  paid,  the  order  of  Its  payment,  and  cases  might 
occur  in  which  it  would  be  necessary  for  the  court  to  determine  as  to 
whether  the  court  wherein  the  Judgment  wtis  rendered  had  Jurisdiction. 
Thereby  the  courts  of  the  United  States  are  clothed  with  ample  power,  by 
injunction,  to  prevent  Judgment  creditors  from  harrassing  a  receiver  or 
interfering  with  the  property  in  his  possession.  The  final  settlement  and 
adjustment  of  all  claims  and  the  payment  of  all  moneys  are  to  be  made 
subject  to  the  decree  of  the  court  appointing  the  receiver.  To  this  extent 
the  power  of  such  court  is  supreme.  The  contention  that  it  is  contemplated 
by  this  statute  that  the  United  States  courts  should  at  all  times  have  Ju- 
risdiction over  such  suits  in  the  state  courts  to  such  an  extent  as  to  review 
the  action  of  such  courts  cannot  be  sustained  upon  principle,  nor  is  there 
anything  in  the  statute  to  warrant  such  contention." 

[3]  In  that  case  the  court  held  that  a  court  of  original  jurisdiction 
had  ample  power  to  settle  and  adjust  all  equities  arising  in  such  suits 
by  providing  that  they  should  be  subject  to  the  general  equity  juris- 
diction of  such  court,  and,'  among  other  things,  that  it  had  the  power 
to  determine  whether  the  judgment  thus  obtained  was  a  first  lien  on 
the  property  in  the  hands  of  the  receiver,  and,  as  such,  was  entitled  to 
priority ;  also  when  the  same  should  be  paid,  the  order  of  its  payment, 
and  that  cases  might  occur  in  which  it  would  be  necessary  to  deter- 
mine as  to  whether  the  court  wherein  the  judgment  was  rendered  had 
jurisdiction. 

From  the  very  nature  of  things  a  court  of  bankruptcy  necessarily 
has  the  power  to  preserve,  protect,  and  insure  an  equitable  distribution 
of  the  assets  of  the  bankrupt  in  a  proceeding  like  the  one  now  under 
consideration. 

[4]  We  now  come  to  consider  the  question  as  to  whether  the  order 
complained  of,  which,  as  we  have  said,  modifies  a  former  order  of  the 
court,  contains  anything  that  is  inconsistent  with  the  rule  that  we  have 
announced.  Among  other  things,  the  court  below,  in  its  order,  pro- 
vided : 

«•  ♦  •  •  The  cement  company  and  others  are  allowed  the  right,  priv- 
flege,  and  power  in  their  suits  heretofore  brought  in  the  superior  court  of 
Forsyth  county  to  maintain  suit  or  suits,  as  required  by  the  laws  of  North 
Carolina,  to  ascertain  the  amount  of  their  several  and  respective  claims, 
and  perfect  such  liens  as  they  may  claim  to  have  upon  the  property  of  the 
bankrupt  of  the  said  railway  company,  the  validity  and  extent  of  the  Hens, 
when  perfected,  to  be  determined  by  the  court  of  bankruptcy,  and  that  the 
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said  cement  company  and  others  shall  take  no  action,  or  do  anything  in- 
consistent with,  or  beyond  the  scope  of,  this  order,"  etc 

We  think  that  the  lower  court  exceeded  its  authority  when  it  under- 
took to  reserve  the  right  to  determine  the  validity  and  extent  of  the 
liens.  We  assume  that  the  court  in  using  the  phrase  "extent  of  the 
liens"  intended  to  refer  to  the  amount  of  the  liens.  Under  the  well- 
established  rule  of  this  circuit  as  well  as  other  circuits,  a  court  of  orig- 
inal jurisdiction  has  only  the  power  to  determine  the  priorities  of 
claims  and  adjust  eqiiities,  but  it  does  not  possess  the  power  to  deter- 
mine the  validity  or  amount  of  liens  that  may  be  established  b\  the 
state  court.  To  rule  that  the  court  had  this  power  would  be,  in  effect, 
to  hold  that  it  had  the  power  to  review  the  action  of  the  state  court  as 
respects  that  question.  It  would  be  a  work  of  supererogation  in  the 
first  instance  to  permit  the  receiver  to  go  into  a  state  court  and  contest 
the  validity  of  liens  if  that  matter  had  to  be  tried  again  in  a  court  of 
bankruptcy.  As  was  said  In  the  case  of  Willcox,  Receiver,  v,  Jones, 
supra,  there  is  no  provision  in  the  federal  statutes  which  authorizes  a 
federal  court  to  review  the  action  of  a  state  court  in  a  proceeding  like 
this.  There  can  only  be  a  review  of  the  proceedings  of  a  state  court 
on  a  writ  of  error  by  the  Supreme  Court  of  the  United  States. 

As  we  have  already  stated,  we  are  clearly  of  the  opinion  that  the 
court  below  had  the  right  in  the  first  instance  to  make  the  order  that 
it  did,  and  in  the  second  instance  it  had  the  right  to  modify  the  order 
in  question  to  a  limited  extent;  but  the  court,  undoubtedly,  exceeded 
its  authority  when  it  undertook  to  reserve  to  itself  the  right  to  deter- 
mine the  validity  and  extent  of  the  liens  adjudicated  by  the  state  court. 
In  this  respect  the  lower  court  was  in  error. 

Therefore  the  decree  of  the  lower  court  will  be  modified  and  affirmed 
in  accordance  with  the  views  herein  expressed* 


THE  MENOMINEB. 

(Circuit  Court  of  Appeals,  Third  Circuit    June  18,  1912.) 

No.  1,586. 

1.  Collision  (t  52*)— OysBTAKUva  Vessel — ^Nayioation  or  Vessel  Ahbad. 

Where  an  overtaking  vessel  has  Indicated  her  intention  to  pass  on  the 
starboard  side,  and  the  maneuver  is  assented  to,  it  is  the  duty  of  the 
vessel  ahead,  if  for  any  reason  the  passage  cannot  be  made  in  safety  by 
holding  her  course,  to  give  way  to  port  if  she  has  nnobstrdcted  sea-room 
on  that  side. 

[Ed.  Note.— For  other  cases,  see  Collision^  Cent  Dig.  t  62;  Dec  Dig. 
i  62.» 

Collision,  overtaking  vessels,  see  note  to  The  Rebecca,  60  C.  C.  A.  254.] 

2.  Collision  (|  54») — Ovebtakino  Vessel. 

The  Caprivi,  while  passing  up  the  Delaware  river,  received  a  signal 
from  the  Menominee,  a  larger  and  faster  vessel,  which  was  following, 
of  the  latter's  intention  to  pass  on  the  starboard  side  of  the  Oaprivi, 
which  the  latter  at  once  assented  to.    Jost  ahead  it  was  necessary  for 

•For  other  casei  tee  same  topic  ft  §  numbbr  in  Dec.  ft  Am.  Dlge.  1907  to  date,  ft  Rep'r  Indazee 
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▼eseels  to  pass  to  the  west  of  a  bnoy*  and  for  this  purpose  the  Menominee 
pressed  too  close  to  the  Capriyi  in  attempting  to  pass  between  her  and 
the  buoy,  resulting  in  a  collision.  Heldt  that  both  vessels  were  at  fault; 
the  Menominee  In  pressing  her  attempt  to  round  the  buoy  when  she  saw 
the  Capriyi  was  holding  a  course  which  rendered  such  act  perilous,  and 
the  Caprivi  in  falling  to  move  westwardly  to  give  way  to  the  Menominee, 
knowing  that  she  intended  to  pass,  after  having  consented  that  she  exe- 
cute such  maneuver  on  the  starboard  side. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent.  Dig.  f  63;    Dec.  Dig. 
154.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

Suit  in  admiralty  for  collision  by  Anders  Holtung,  master  of  the 
steamship  Caprivi,  against  the  steamship  Menominee.  From  a  de- 
cree for  respondent  (190  Fed  282),  libelant  appeals.  Reversed,  with 
instructions. 

Charles  S.  Haight,  of  New  York  City,  Henry  R.  Edmunds,  of  Phil- 
adelphia, Pa.,  and  Clarence  Bishop  Smith,  for  appellant. 

H.  Alan  Dawson,  of  Philadelphia,  Pa.,  and  J.  Rodman  Paul  (Bid- 
die,  Paul  &  Jayne,  of  counsel),  for  appellee. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  BRAD- 
FORD, District  Judge. 

BRADFORD,  District  Judge.  [1]  This  is  an  appeal  by  Anders 
Holtung,  master  of  the  Norwegian  steamship  Caprivi,  the  libelant 
below,  from  a  decree  of  the  district  court  of  the  United  States  for 
the  eastern  district  of  Pennsylvania  holding  the  Caprivi  wholly  and 
solely  at  fault  for  a  collision  between  that  vessel  and  the  British 
steamship  Menominee,  and  dismissing  the  libel  with  costs.  The  coJ- 
lision  occurred  March  18,  1907,  about  nine  o'clock  in  the  morning, 
on  the  Delaware  river  in  that  portion  of  the  channel  known  as  Cherry 
Island  cut  and  at  a  point  between  the  mouth  of  the  Christiana  river 
and  the  lower  end  of  the  Edge  Moor  range.  The  day  was  calm  and 
clear  and  there  was  nothing  to  obstruct  the  view  by  either  vessel  of 
the  other  for  a  considerable  time  before  the  collision.  Whatever  its 
cause,  it  was  not  dnc  to  any  inability  on  the  part  of  the  vessels  dis- 
tinctly to  observe  their  respective  movements  and  their  relative  po- 
sitions as  they  came  in  proximity  to  each  other.  The  Caprivi  is  of 
1872  tons  net  register,  was  laden  with  iron  ore  and  drew  between  23 
and  24  feet.  The  Menominee  is  of  4441  tons  net  register,  was  com- 
paratively light  and  drew  about  22  feet  6  inches  aft  and  15  feet  6 
inches  forward.  Each  vessel  was  in  charge  of  a  duly  licensed  pilot. 
Until  a  few  minutes  before  the  collision  the  speed  maintained  by  the 
Caprivi  was  from  8  to  9  knots  an  hour  through  the  water  and  that 
of  the  Menominee  about  12  knots.  Both  vessels  were  proceeding 
up  the  river  to  Philadelphia.  The  Menominee  had  been  fol- 
lowing and  was  in  sight  of  the  Caprivi  all  the  way  from  Reedy 
Island  and  was  steadily  overhauling  her.  After  the  Caprivi  had  en- 
tered the  Cherry  Island  cut  and  was  proceeding  practically  on  the 

*For  oUier  oaaei  w  same  topic  A  S  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezet 
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Cherry  Island  range  the  Menominee  gave  one  blast  and  the  Caprivi 
promptly  replied  with  a  similar  blast.  By  this  exchange  of  signals  the 
Menominee  informed  the  Caprivi  of  her  desire  and  intention  to  pass 
the  latter  vessel  on  her  starboard  side,  and  the  Caprivi  consented!  and 
agreed  that  the  Menominee  should  pass  her  on  that  side.  At  this 
time,  while  the  distance  between  the  vessels  is  variously  estimated  by 
different  witnesses,  it  is  clear  beyond  all  reasonable  question  that  it 
was  sufficient  to  allow  them  without  peril  of  collision  and  in  entire 
safety  to  execute  the  maneuver  agreed  on.  There  is  some  conflict  in 
the  evidence  on  the  point  whether  the  vessels  did  not  twice  exchange 
single  blast  signals.  But  this  point  is  wholly  unimportant,  as  after 
the  last  exchange,  if  more  than  one,  there  was  ample  opportunity  to 
carry  out  in  safety  the  agreement  between  the  vessels.  Under  these 
circumstances  it  was  primarily  the  duty  of  the  Caprivi  to  hold  her 
course  and  of  the  Menominee  to  pass  on  her  starboard  side.  But 
if  for  any  reason  the  Menominee  could  not  safely  pass  on  that  side 
if  the  Caprivi  continued  to  hold  her  course,  and  if  the  latter  vessel 
had  ample  and  unobstructed  sea-room  on  her  port  side,  it  manifestly 
was  her  duty  to  starboard  her  helm  and  so  alter  her  course  westwardly 
as  to  permit  the  agreed  maneuver  to  be  safely  executed.  [2]  At  the 
upper  end  of  Cherry  Island  cut  there  was  at  the  time  of  the  collision 
a  red  buoy,  then  numbered  28,  and  above  that  cut  is  the  Edge  Moor 
range  bearing  away  from  the  Cherry  Island  range  at  an  angle  of  about 
two  and  one-half  points  eastwardly  or  to  the  starboard  of  a  vessel 
passing  up  the  river  on  the  line  of  the  Cherry  Island  range.  This 
buoy  was  situated  on  the  easterly  side  of  Cherry  Island  cut  and  vessels 
of  the  draft  of  the  Menominee  proceeding  up  the  river  were  compelled 
from  lack  of  sufficient  water  to  the  east"  of  the  buoy  to  pass  to  the 
west  of  it.  The  theory  of  the  appellee  as  to  the  cause  of  the  collision 
is  inherently  and  grossly  improbable.  It  is  that  when  and  after  the 
Caprivi  entered  the  Cherry  Island  cut  she  held  her  course  practically 
on  the  line  of  the  Cherry  Island  range,  the  Menominee  following  on 
her  starboard  quarter  and  gradually  overtaking  her;  and  that  when 
the  Caprivi  had  reached  a  point  not  far  below  buoy  number  28  she 
suddenly  and  without  necessity  or  cause  ported!  her  helm  and  swung 
several  points  to  starboard,  passing  for  the  greater  part  of  her  length 
across  the  port  bow  of  the  Menominee,  the  bulge  of  which  struck 
the  Caprivi  on  her  starboard  side  from  forty  to  fifty  feet  from  her* 
stern,  and  that  the  collision  occurred  about  one  hundred  yards  below 
buoy  number  28.  That  an  old  and  experienced  pilot  like  Schellinger 
who  was  thoroughly  acquainted  with  the  navigable  channels  of  the 
Delaware  should  without  the  slightest  cause  and  while  in  his  senses 
(and  there  is  no  evidence  that  he  was  not  in  full  possession  of  his 
faculties)  should  have  executed  or  intended  such  a  maneuver  is  in- 
credible in  the  absence  of  evidence  of  such  quality  and  strength  as 
to  be  conclusive  on  the  point.  The  evidence  shows  that  the  Caprivi 
did  not  make  the  charge  to  starboard  charged  against  her,  but  that 
in  passing  through  the  Cherry  Island  cut  before  and  after  the  ex- 
change signals  of  a  single  blast  were  given,  and  until  a  few  moments 
before  the  collision  when  matters  were  in  extremis,  held  and  main- 
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lained  her  course  without  deviation,  and  that  this  course  while  ap- 
proximately parallel  to  was  not  along  the  line  of  the  Cherry  Island 
range  but  bore  away  from  it  to  such  an  extent  as  to  render  it  im- 
practicable for  the  Menominee  safely  to  pass  between  her  and  the 
buoy.  Both  vessels,  in  our  opinion,  were  in  fault.  The  Caprivi, 
knowing  that  the  Menominee  intended  to  pass  her  and  having  con- 
sented that  she  should  pass  her  on  her  starboard  side,  and  having 
plenty  of  sea-room  on  her  port  side,  was  in  fault  for  failing  to  move 
westwardly  and  give  the  Menominee  sufficient  space  to  pass  between 
her  and  the  buoy  without  peril  of  collision  through  suction  or  from 
other  cause.  And  the  Menominee  was  in  fault  for  pressing  on  in 
her  attempt  to  round  buoy  number  28  ahead  of  the  Caprivi  when 
she  saw  that  the  latter  vessel  was  holding  a  course  which  rendered 
it  perilous  if  not  impracticable  to  overtake  the  Caprivi  and  pass  be- 
tween her  and  the  buoy  owing  to  the  want  of  space  or  the  operation  of 
suction.  It  was  the  duty  of  the  Menominee  under  the  circumstances 
disclosed  earlier  to  slow  down  or  stop  until  after  the  buoy  had  been 
turned  by  the  Caprivi  when  she  could  safely  have  overtaken  and 
passed  the  latter  vessel.  We  think  there  was  error  on  the  part  of 
the  court  below  in  holding  the  Caprivi  solely  in  fault  for  the  collision, 
and  that  both  vessels  should  have  been  found  in  fault  and  the  damages 
and  costs  divided  between  them.  The  decree  below  is  reversed  with 
instructions  that  a  decree  be  entered  finding  both  vessels  in  fault  and 
equally  dividing  between  them  the  damages  and  the  costs  of  this  cause 
both  in  this  court  and  in  the  court  below. 


LORD  BALTIMORE  PRESS,  Inc.,  ▼.  LABOMBARDB. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    July  10,  1912.) 

No.  1,078. 

1.  Paterts  (S  324*)— Assionmsntb  of  Ebbob — Patent  Causes. 

WhUe  the  rules  of  the  Circuit  Court  of  Appeals  requiring  specific  as- 
signments of  error  will  be  enforced,  a  distinction  must  be  recognized  be- 
tween ordinary  causes  and  suits  for  infringement  of  patents  where  the 
error  complained  of  is  in  sustaining  or  denying  tbe  validity  of  the  patent 
or  finding  infringement  or -noninfringement,  where  in  either  case  the 
enflre  record  bearing  on  the  question  presented  must  necessarily  be  ex- 
amined and  a  more  general  assignment  is  permissible. 

[Ed.  Note.--For  other  cases,  see  Patents,  Cent  Dig.  Si  600-606;  Dec. 
Dig.  S  324.*] 

2.  Patents   (|  22*) — Invention — Substitution   of  Equivalents  in   Pbiob 

Combination. 

The  substitution  of  a  well-known  mechanical  equivalent  for  one  of  the 
elements  in  a  prior  combination  to  accomplish  the  same  result  does  not 
constitute  invention. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  {  24;  Dec.  Dig. 
»22.*1 
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3.  Pateittb  (§  328*) — ^Validitt  and  IirraiNGEUENT— Machine  tor  Makinq 
Pasteboard  Boxes. 

The  Labombarde  patent,  No.  960,848,  for  a  machine  for  making  paste- 
board boxes,  is  void  for  lack  of  patentable  novelty  and  invention,  in  view 
of  the  prior  art    Also,  held  not  infringed  if  conceded  validity. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland,  at  Baltimore. 

Suit  in  equity  by  EHe  W.  Labombarde  against  Lord  Baltimore  Press, 
Incorporated.  Decree  for  complainant,  and  defendant  appeals.  Re- 
versed. 

For  opinion  below,  see  190  Fed.  184. 

A.  C.  Paul,  for  appellant. 
William  Quinby,  for  appellee.  , 

Before  GOFF,  Circuit  Judge,  and  BOYD  and  DAYTON,  District 
Judges. 

DAYTON,  District  Judge.  This  suit  in  equity  involves  the  validity 
of  appellee's  patent  No.  960,348  and  its  alleged  infringement  by  appel- 
lant. The  court  below,  for  reasons  set  forth  in  a  written  opinion  (190 
Fed.  184),  held  the  patent  valid  as  to  its  first,  seventh,  eighth,  ninth, 
tenth,  and  eleventh  claims,  and  that  the  appellant  (defendant  below) 
had  infringed  the  first,  seventh,  and  eighth,  but  not  the  others.  To  a 
decree  so  holding,  this  appeal  has  been  taken  by  the  defendant  below, 
who  assigns  as  error:  (1)  The  decreeing  that  it  had  infringed  the  pat- 
ent ;  (2)  the  holding  the  patent  to  be  valid ;  (3)  the  finding  that  Labom- 
barde was  the  first  inventor  of  the  improvement  described  in  the  pat- 
ent ;  (4)  the  denying  its  motion  to  take  surrebuttal  testimony ;  and  (5) 
the  refusal  to  dismiss  the  bill. 

[1]  The  appellee  has  entered  a  motion  in  this  court  to  strike  out 
these  assignments  as  not  conforming  to  its  rule  11  (193  Fed.  vii),  and 
therefore  to  dismiss  the  appeal.  The  argument  of  this  motion  was  had 
in  connection  with  that  upon  the  merits.  This  court  has  repeatedly 
called  attention  to  the  necessity  of  strict  obedience  to  its  rule  touching 
proper  assignments  of  error.  The  most  recent  case  treating  the  suIh 
ject  is  that  of  Burchett  v.  United  States  (C.  C.  A.)  194  Fed.  821.  We 
fully  approve  all  that  is  there  said,  and  we  call  attention  again  to  the 
fact  that  it  is  a  great  injustice  to  the  court  for  attorneys,  preparing 
such  assignments,  to  pursue  either  of  two  courses:  First,  that  of 
seeking  to  ascertain  in  how  many  different  phases,  with  different  ver- 
biage, they  may  set  forth  the  same  proposition  of  alleged  error ;  and, 
second,  that  of  seeking  to  assign  such  error  so  generally  and  indefi- 
nitely as  to  require  the  court  to  laboriously  study,  in  very  many  cases, 
very  large  records,  to  ascertain  the  extent  to  which  such  assignments 
apply.  It  may  be  well  said,  in  this  day  of  complaints  of  the  delays  in 
hearing  appeals,  that  both  of  these  methods  tend  greatly  to  such  de- 
lays, and  that,  in  the  first  instance,  a  sli|[ht  presumption,  at  least,  arises 
that  attorneys  hope,  by  their  much  reiteration,  to  create  an  increased 
impression  in  the  mind  of  the  court  of  the  magnitude  of  their  com- 
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plaint  and  the  sanctity  of  their  convictions,  while,  in  the  second  in- 
stance, a  like  presumption  may  arise  that,  not  being  able  to  find  in  the 
record  substantial  error  themselves,  they  hope  the  court  will  find  it  for 
them  and,  when  so  foimd,  may  hold  it  covered  by  some  one  of  their 
vague  and  indefinite  assignments.  Having  said  this  much  to  clearly 
indicate  our  purpose  not  to  modify  or  relax  enforcement  of  this  court's 
rule,  we  must  however  draw  a  distinction  between  ordinary  and  patent 
cases  where  the  assignments  are  (a)  the  upholding  or  invalidating  the 
patent  and  (b)  the  ascertainment  of  either  infringement  or  noninfringe- 
ment. In  such  cases,  we  cannot  say  that  the  assignment  does  not 
clearly  and  fully  meet  the  requirement  of  the  rule,  when  it  alleges  that 
the  court  below  erred  in  holding  the  patent  valid  or  invalid  or  that  in- 
fringement existed  or  did  not  exist.  It  is  true  such  assignments  re- 
quire full  and  complete  study  of  the  whole  record;  but,  in  patent 
cases,  where  these  defenses  are  relied  -on.  such  complete  examinations 
of  the  records  become  a  necessity.  Every  paper,  model  machine,  and 
all  evidence  taken  concentrates  upon  these  questions  and  must  be 
deemed  pertinent  and  material  to  their  determination.  Therefore  in 
this  case  we  must  hold  that  the  two  first  assignments  are  properly 
made,  that  the  third  and  fifth  were  unnecessary  as  being  involved  in 
the  determination  of  the  first  two,  and  the  fourth,  for  reasons  herein- 
after set  forth,  becomes  wholly  immaterial. 

The  patent  here  in  controversy  is  for  a  machine  for  making  paste- 
board boxes.  The  purpose  and  operation  of  this  machine  and  its  com- 
parison with  the  machine  used  by^  appellant  and  claimed  to  infringe.it 
are  fully  set  forth  in  the  opinion  of  the  court  below  found  in  190  Fed. 
184.  It  is  not  deemed  necessary  to  restate  or  add  to  the  very  clear  and 
accurate  statement  there  made,  but  only  to  refer  thereto,  and  state  the 
conclusions  that  we  have,  after  careful  consideration,  reached  in  the 
matter.    These  conclusions  are: 

First.  It  is  clear  that  the  patent  in  controversy  is  not  for  a  pioneer 
invention  to  be  construed,  in  its  claims,  under  the  law  liberally.  On 
the  contrary,  the  machine  accomplishes  as  a  final  result  no  more  and 
no  less  than  did  the  Low  machine,  patent  No.  603,471,  and  the  Cowles 
machine,  patent  No.  536,371.  Therefore  all  that  can  be  claimed  for  it. 
is  that  it  was  an  improvement  upon  the  prior  art  whereby  an  old  result 
was  accomplished  in  a  better,  more  economical,  and  more  efficient  man- 
ner. It  is  admitted  that  several  parts  of  the  machine,  for  example, 
those  for  feeding,  for  putting  the  paste  or  glue  on  the  blanks,  and  for 
stacking  or  piling  the  blanks  after  they  leave  the  machine,  are  either 
old  or  not  infringed  by  defendant's  (appellant's)  machine.  In  fact,  as 
Judge  Rose  states  in  his  opinion: 

*The  controversy  relates  to  those  portions  of  the  machine  which  do  the 
work  of  turning  up  and  then  down  the  edges**  of  the  blanks. 

[2, 3]  Second.  The  controversy,  narrowed  to  this  single  part  of  the 
machine,  then  presents  two  questions  and  only  two  to  determine: 
First,  did  this  "device  for  turning  the  edges''  involve  patentable  nov- 
elty, or  was  it  simply  an  adaptation  of  mechanical  equivalents  for  those 
used  in  the  Low  machine  to  accomplish  the  same  and  no  other  or 
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further  result?  Second,  even  if  presenting  patentable  novelty,  did 
defendant's  machine  infringe?  If  plaintiff's  device  for  turning  edges 
was  not  new  and  novel,  but  simply  the  adoption  of  mechanical  equiva- 
lents for  the  prior  device  used  for  the  same  purpose,  then  both  plain- 
tiff and  defendant's  patents  are  in  effect  void  by  reason  of  the  con- 
dition of  the  prior  art.  It  seems  to  us  that  a  simple  comparison  of 
claim  1  of  plaintiff's  patent  (see  page  680  of  record)  with  claim  1  of 
the  Low  patent  (see  page  897  of  record)  •  discloses  the  fact  that  the 
plaintiff  has  used  only  mechanical  equivalents  to  accomplish  precisely 
the  same  result  the  Low  machine  accomplished.  The  use  of  belts  and 
curved  arms  are  open  to  the  world,  and  the  use  of  the  belt  in  this 
instance  so  as  to  secure  "an  endless  carrier-belt  whereon  the  cut  and 
scored  blanks  are  delivered"  certainly  cannot  be  considered  new  and 
novel,  for  carrier-belts  of  this  kind  are  in  universal  use.  Nor  is  the 
use  of  pulleys  or  other  devices  whereby  such  carrier-belts  are  made 
to  run  curved  and  depressed  of  less  universal  use.  Nor  can  we  con- 
ceive that  the  placing  "curved  folder-arms"  or  guides  above  such  belt 
so  as  to  produce  certain  action  upon  or  direction  to  material  carried 
by  the  belt  involves  any  patentable  novelty  in  view  of  the  use  in  the 
Low  machine  of  "stationary  folders  located  at  opposite  sides  of  the 
carrier  for  bending  the  marginal  part  of  the  blank"  by  means  of  which 
it  was  clearly  demonstrated  to  us,  by  the  machines  themselves,  the 
same  identical  result  was  accomplished.  It  is  substantially  accom- 
plished, too,  in  the  Cowles  machine  by  different  mechanical  equiva- 
lents. Cowles  recognized  how  easy  it  would  be  to  substitute  these 
equivalents,  and  so  he  says  (page  819  record  at  bottom  of  last  column) 
in  his  patent  declaration : 

•*It  is  evident,  however,  that  the  detail  construction  and  arrangement  of 
my  improved  machine  may  be  considerably  varied  without  departing  from 
the  spirit  thereof,  and  consequently  I  do  not  herein  specifically  limit  my- 
self to  such  exact  detaU  construction  and  arrangement** 

It  is  true  that  there  is  a  line  of  cases  holding  that  a  new  combination 
of  old  elements  that  "goes  a  step  beyond"  (as  expressed  by  Mr.  Jus- 
tice Brewer)  and  overcomes,  some  difficulty  that  has  made  prior  ma- 
chines, almost  identical,  impractical  or  uneconomical  in  general  use, 
is  entitled  to  claim  patentable  novelty.  In  such  cases  evidence  of  fail- 
ure of  success  and  commercial  use  of  the  older  machine  and  of  rapid 
adoption  and  large  commercial  use  of  the  new  one  is  admissible  to 
show  that  such  "step  beyond"  has  been  taken.  There  seems  to  me  a 
strong  presumption  that  Judge  Rose  was  influenced  in  his  decision  by 
this  line  of  cases,  as  he  says  in  his  opinion  that : 

"There  is  no  evidence  in  the  record  that  any  of  the  machines  described 
in  the  patents  issued  to  other  persons  were  commercial  successes,  and  in- 
deed no  evidence  that  they  were  ever  used  at  all,  although  it  is  not  impos- 
sible that  they  were." 

In  this  connection  it  is  to  be  noted  that  defendant  asked  leave  to 
introduce  evidlence  showing  the  commercial  use  and  success  of  these 
prior  machines,  but  was  refused  permission  to  do  so  for  the  technical 
reason  that  he  had  overlooked  doing  so  during  the  time  fixed  for  tak- 
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ing  his  evidence  in  chief  and  his  attention  was  not  called  to  the  conten- 
tion until  plaintiff's  rebuttal  testimony  was  taken.  Defendant  com- 
plains bitterly  of  this  refusal,  and  possibly  with  some  justification,  if 
its  absence  is  to  be  considered  as  determinative  of  the  case ;  but  we 
do  not  think  it  determinative  of  the  case  and  therefore  immaterial. 
We  do  not  think  "the  step  beyond"  theory  or  the  cases  decided  in  its 
support  applies  here  at  all,  for  the  simple  reason  that  both  the  Low  and 
Cowles  machines  practically  disclose  that  there  was  "no  step  beyond" 
to  be  taken  in  the  art  required  to  overcome  an  inherent  difficulty  exist- 
ing and  rendering  their  use  impractical  or  uneconomical. 

Third.  If  the  plaintiff's  patent  can  be  sustained  at  all,  it  can  only 
be  so  in  the  very  narrow  and  restricted  use.  of  the  mechanical  com- 
bination which  does  the  work  of  turning  the  edges  up  and  then  down. 
This  on  the  theory  that  it  is  an  original  and  more  effective  and  prac- 
tical one  than  those  in  former  use  on  machines  actually  accomplishing 
the  identical  result.  Restricted  to  this,  it  seems  very  clear  that  any 
other  device  accomplishing  this  result  is  open  to  use,  and  infringement 
can  only  be  claimed  where  the  devices  or  combinations  are  practically 
the  same.  The  law  does  not  favor  such  narrow  and  restricted  claims 
as  it  does  original  pioneer  inventions.  It  seems  to  us  clear  in  this  case 
that  defendant's  machine  does  not  infringe  these  narrow  claims  to 
which  plaintiff  is  entitled,  if  entitled  to  any  at  all ;  therefore,  in  any 
event  we  must  reverse,  with  direction  to  dismiss  the  bill. 

Reversed. 


STANDARD   PLUNGER   ELEVATOR  CO.   v.  BUBDBTT-ROWNTREB 

MFG.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    June  18,  1912.) 

No.  30  (1,595). 

Patents  (8  328*) — Validity  and  Infringement — Electbio  Elevators. 

The  Rowntree  patent,  No.  666,699,  for  a  signal  system  for  electric  ele- 
vators, held  valid  and  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

Suit  in  equity  by  the  Burdett-Rowntree  Manufacturing  Company 
against  the  Standard  Plunger  Elevator  Company.  Decree  for  com- 
plainant (196  Fed.  43),  and  defendant  appeals.    Affirmed. 

Clifton  V.  Edwards  and  J.  S.  Wooster,  both  of  New  York  City,  for 
appellant. 

Brown  &  Hopkins,  of  Chicago,  111.  (Frank  T.  Brown  and  Charles 
M.  Nissen,  both  of  Chicago,  111.,  of  counsel),  for  appellee. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  BRAD- 
FORD, District  Judge. 

BRADFORD,  District  Judge.  This  is  an  appeal  taken  by  the 
Standard  Plunger  Elevator  Company  from  a  decree  of  the  District 
Court  of  the  United  States  for  the  Eastern  District  of  Pennsylvania, 

•For  other  cases  see  same  topic  A  9  numbsb  In  Dec.  St  Am.  Diss.  1907  to  date,  A  Rep'r  Indezee 
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in  a  suit  brought  against  it  by  the  Burdett-Rowntree  Manufacturinjs^ 
Company  charging  infringement  of  letters  patent  of  the  United  States 
No.  666,699,  and  praying  an  injunction  and  an  accoimt.  The  patent 
in  suit  was  granted  to  Harold  Rowntree  January  29,  1901,  for  a  new 
and  useful  improvement  in  electric  elevators,  and  was  subsequently 
and  before  suit  brought  assigned  to  the  appellee.  The  patentee  in  the 
description  says: 

^This  invention  relates  to  electric  elevators,  and  particularly  to  signaling 
systems  for  such  elevators.  The  Invention  is  designed  as  an  improvement 
upon  the  constructions  and  arrangements  set  forth,  described,  and  claimed 
in  my  patents  Nos.  638,281  and  638,282,  granted  December  5,  1899.  The 
dbject  of  the  invention  is  to  provide  a  signaling  system  for  electric  ele- 
vators of  the  type  wherein  when  the  elevator-hoisting  motor  is  set  in  opera- 
tion it  will  be  automatically  arrested  when  the  car  reaches  a  predetermined 
stopping-point  or  landing  and  by  which  signaling  system  a  motorman  or  at- 
tendant at  the  hoisting-motor  may  be  signaVed  to  set  the  motor  to  stop  the 
car  at  the  particular  landing  or  stopping-place  previously  determined  upon. 
•  •  ♦  In  my  patents  above  referred  to  are  set  forth,  described,  and 
claimed  constructions  of  hoisting-motors  for  electric  elevators  and  controlling 
mechanisms  therefor  whereby  the  motor  may  be  set  in  operation  from  any 
floor  or  landing  of  the  elevator  shaft  or  well,  so  as  to  start  the  motor,  and 
also  the  provision  of  means  whereby  when  the  car  arrives  at  the  particular 
predetermined  floor  or  landing-place  the  motor  will  be  automaflcally  arrested. 
The  present  invention  is  designed  for  use  in  conne(;tion  with  hoisting-motors 
pf  this  general  type.  ♦  •  •  The  present  invention  employs  a  motor  of 
tlie  same  general  construction  and  having  the  same  general  arrangement  of 
controlling  lever  and  rod  or  shaft,  whereby  the  motor  may  be  started  up  or 
set  so  as  to  be  started  up  and  to  automatically  stop  when  the  car  reaches 
its  particular  predetermined  landing;  but  instead  of  the  system  whereby 
the  control  of  the  motor  is  directly  effected  from  each  floor  or  landing  the 
pr^ent  invention  contemplates  a  signaling  system  whereby  a  motorman  or 
engineer  in  attendance  at  the  motor  may  efiPect  the  desired  control  of  the 
motor  upon  receiving  suitable  signals  from  any  floor  or  landing  or  from 
the  cat.  I  also  contemplate  embodying  with  the  signal  system  an  arrange- 
ment whereby  the  engineer  or  motor  attendant  may  be  notified  whether  or 
not  when  he  receives  a  signal  to  send  the  car  to  any  particular  landing  aU 
the  doors  of  the  elevator  shaft  or  well  are  closed,  so  as  to  avoid  danger  of 
accident  in  starting  the  car  from  any  point  prematurely.  I  also  embody  as 
a  feature  of  my  signaling  system  an  arrangement  whereby  if  the  elevator 
shaft  or  well  door  at  any  landing  is  opened  or  if  for  other  reasons  the  motor 
attendant  does  not  receive  a  clear  signal  that  everything  is  in  proper  condi- 
tion to  send  the  car  from  one  point  to  another  he  may  signal  each  floor,  or 
any  one  of  the  floors,  or  the  particular  floor  at  which  the  car  may  be  located, 
so  that  the  door  may  be  closed  at  that  point  or  elsewhere  or  so  that  the 
cause  for  rendering  it  Improper  to  start  the  car  may  be  removed.  •  •  ♦ 
From  the  foregoing  description  it  will  be  seen  that  instead  of  coutrolUng  the 
hoisting-motor  from  each  floor  or  landing  or  from  the  car  the  motor  Is  con- 
trolled by  a  motor  attendant,  to  whom  and  from  whom  the  desired  signaling 
Is  effected.  By  such  arrangement  I  avoid  the  danger  of  accident  due  to  the 
controlling  apparatus  getting  out  of  order,  and  I  secure  the  direct  attention 
of  a  motor  attendant  in  starting  the  motor." 

The  claims  in  suit  in  this  court  are  numbered  2,  3,  5,  7,  9,  10,  11, 
12,  13,  14,  15  and  17.  All  of  these  claims  were  sustained  by  the  court 
below,  and  held,  to  have  been  infringed  by  the  Standard  Plunger  Ele- 
vator Company,  the  appellant.  196  Fed.  43.  The  opinion  of  the 
learned  judge  in  that  court  is  satisfactory  to  us  in  both  its  reasoning 
and  its  conclusions,  and  we  adopt  it  as  the  opinion  of  this  court.  The 
decree  below  is  affirmed  with  costs. 


Digitized  by 


Google 


SLEGTBIC  STOBAGB  BATTEBT  OO.  V.  GOULD  STOEAGB  B.  CO,  745 

ELECTRIC  STORAGE  BATTERY  CO.  v.  GOULD  STORAGE  BATTERY  CO. 

(District  Court,  W.  D.  New  York.    July  9,  1912.) 

No.  248. 

1.  Patentb  (§  328*)—lNrBiNGEMENr— Machine  for  Making  Grids. 
The  Madden  pate^it,  No.  570,224,  for  a  machine  for  making  grids  for 

secondary-battery  plates,  claim  2,  in  view  of  the  machine  previously  in- 
vented by  the  patentee  and  covered  by  patent  No.  572,363,  application  for 
which  was  pending  at  the  same  time,  cannot  be  given  the  broad  construc- 
tion its  literal  wording  would  imply,  but  must  be  construed  narrowly, 
and  as  not  covering  the  machine  of  the  later  patent 

2.  Patents  (f  203*) — Assiqnmeni5 — Operation  and  EIffbct. 
A  purchaser  of  an  invention  for  which  an  application  for  a  patent  is 

pending,  with  knowledge  that  the  inventor  had  assigned  a  previous  in- 
vention of  a  similar  character  to  others  by  an  assignment  which  was 
recorded,  is  put  upon  inquiry  and  cannot  rely  on  statements  of  the  as- 
signor as  to  what  was  covered  by  the  prior  assignment. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  |S  290-2d4;   Dec. 
Dig.  i  203.*] 

In  Equity.  Suit  by  the  Electric  Storage  Battery  Company  against 
Gould  Storage  Battery  Company.  On  final  hearing.  Decree  for  de- 
fendant. 

Augustus  B.  Stoughton  and  George  S.  Graham,  both  of  Philadel- 
phia, Pa.,  for  complainant. 

Kenyon  &  Kenyon,  of  New  York  City  (Wm.  Houston  Kenyon  and 
Richard  Ejrre,  both  of  New  York  City,  of  counsel),  for  defendant. 

i  HAZEL,  District  Judge.     The  complainant,  the  Electric  Storage 

I  Battery  Company  (for  brevity,  'TElectric  Company"),  owner  by  assign- 

ment of  letters  patent  No.  570,224,  dated  October  27,  1896,  issued  to 
Albert  F.  Madden,  inventor,  for  a  machine  for  making  grids  for  sec- 
ondary-battery plates,  brqjight  this  suit  in  equity  for  infringement  of 
;  said  patent  again§t  the  defendant,  the  Gould  Storage  Battery  Company 

(for  brevity,  the  "Gould  Company"),  owner  by  mesne  assignments 
!  from  Abraham  Van  Winkle  and  Rufus  N.  Chamberlain  of  letters  pat- 

ent No.  572,363,  for  a  battery  grid  and  a  machine  for  producing  same, 
I  dated  December  1,  1896,  and  issued  to  the  same  inventor.    The  ap- 

plication for  complainant's  patent  was  filed  in  the  Patent  Office  on 
I  January  11, 1896,  and  the  assignment  thereof  by  Madden  was  executed 

j  on  January  27,  1896,  and  promptly  recorded.     The  defendant's  bat- 

I  tery  grid  and  machine  were  designed  and  constructed  by  Madden  in 

the  summer  of  1895  for  Van  Winkle  and  Chamberlain,  and  on  July 
30th  of  the  same  year  the  application  for  the  patent  was  assigned  by 
him  to  them,  but  was  not  recorded  until  the  19th  of  November  fol- 
lowing. 

The  complainant  in  this  action  claims  that  it  owns  the  broad  inven- 
tion as  embodied  in  claim  2  of  its  patent,  and  that  when  such  claim 
is  broadly  construed  the  battery  grid  and  machine  for  making  same 
used  by  the  defendant  in  its  business  at  Depew,  N.  Y.,  are  included 

*For  other  casei  see  tame  topic  A  S  nitmbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
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and  are  an  infringement;  while,  on  the  other  hand,  the  defendant 
claims  that,  as  its  machine  was  first  devised  and  completed  by  the 
mventor,  its  patent,  though  subsequently  granted,  was  prior,  and  is 
superior  in  point  of  fact  to  complainant's. 

The  record  presents  an  imusual  situation  in  relation  to  the  man- 
ner in  which  the  patents  separately  claimed  by  the  parties  and  to  which 
they  deem  themselves  entitled  were  acquired,  and  in  regard  to  the 
scope  of  the  claims  thereof.  Whether  only  a  particular  machine  was 
sold  to  defendant's  predecessors,  and  whether  the  assignment  to  it 
of  the  earlier  invention  for  which  a  patent  was  subsequently  granted 
was  void  or  the  patent  restricted  to  the  machine,  i.  e.,  "the  specific 
thing  made  or  purchased,"  or  whether  the  patent  covered  and  included 
a  battery  grid  making  machine  in  a  broad  sense,  and  was  prior  to  com- 
plainant's patent,  or  whether  complainant's  patent  was  broad,  or 
whether  specific  and  narrow  and  limited  to  those  features  wherein  it 
differs  from  defendant's  machine,  are  all  questions  of  such  importance 
presented  for  decision  that  this  court  is  somewhat  in  doubt  as  to  a 
proper  disposition  thereof. 

Prior  litigation  between  the  parties  to  this  action  has  arisen  out  of 
the  assignment  of  the  inventions  by  the  inventor  Madden  to  Van  Win- 
kle and  Chamberlain,  assignors  of  the  defendant,  and  to  the  complain- 
ant. An  action  was  brought  in  the  Southern  district  of  New  York, 
wherein  the  Gould  Company  was  complainant  and  the  Electric  Com- 
pany was  defendant,  to  compel  an  assignment  by  the  latter  company 
to  the  Gould  Company  of  the  asserted  broad  claim  of  patent  No.  570,- 
224,  and  to  enjoin  infringement  of  patent  No.  572,363,  which  it  was 
claimed  was  for  the  same  machine  as  that  described  in  .complainant's 
patent.  This  court  decided  therein  that  tlie  machine  of  the  Electric 
Company  was  different  in  various  particulars  from  that  of  the  Gould 
Company,  and  the  x-elief  demanded  in  that  action  was  denied  on  the 
grounds  that  the  patent  described  a  different  machine,  that  there  could 
be  no  separation  or  division  of  the  claims,  and  that  the  Electric  Com- 
pany could  not  be  compelled  to  assign  a  portion  of  its  invention — 
some  of  the  claims  of  the  patent,  but  not  all — so  as  to  secure  to  the 
complainant  in  that  case  that  to  which  it  deemed  itself  equitably  enti- 
tled. It  was  held  that  Lloyd,  who  acted  for  the  Electric  Company  in 
purchasing  the  later  machine  and  invention— claimed  by  Madden  to  be 
a  specific  improvement  over  the  earlier,  but  claimed  by  defendant  to 
be  a  machine  broadly  embodying  the  use  of  rotating  disks  to  raise 
leaves  upon  a  battery  plate — though  without  statutory  notice  of  the 
prior  assignment,  was  put  upon  inquiry  as  he  had  been  informed  of 
the  prior  machine  and  invention  assigned  to  Van  Winkle  and  Cham- 
berlain, defendant's  predecessors. 

It  was  the  theory  of  the  complainant  in  that  action  that  the  earlier 
Madden  invention  was  the  basic  invention,  while  the  defendant  con- 
tended that  claim  2  of  its  patent  clearly  showed  a  broad  invention — 
broad  enough  to  include  the  defendant's  machine.  Some  confusion 
has  arisen,  I  think,  because  of  the  use  of  the  word  "defendant"  when 
"complainant"  was  intended  where  this  court  in  the  prior  suit  said: 
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"It  is  true  that  a  broad  construction  of  claim  2  would  seem  to  indicate 
that  it  embodied  the  defendants  (sic)  patented  machine,  yet  considering  the 
differences  in  the  two  machines^  as  pointed  out  hereinabove,  and  the  different 
results  attained  in  their  operation,  a  question  of  grave  doubt  is  raised  in  my 
mind  on  the  present  record  as  to  whether  a  broad  construction  should  be 
given  such  claim.  As  this  question  .will  doubtless  l>e  called  to  the  attention 
of  this  court  and  with  reference  to  the  prior  state  of  the  art  in  the  infringe- 
ment suit  pending  in  this  district,  the  scope  of  claim  2  need  not  now  be  de- 
termined." 

From  this  quotation  counsel,  justifiably  perhaps,  received  the  impres- 
sion that  the  language  referred  to  claim  2  of  the  Gould  Company's 
patent;  but  such  was  not  the  case,  as  the  court  believes  that  it  had 
in  mind  claim  2  of  the  Electric  Company's  patent,  and  intended  to 
hold,  aside  from  the  fact  that  Lloyd  acted  for  the  complainant  in 
purchasing  the  machine,  that,  as  the  Gould  Company  had  not  proven 
that  the  patents  were  for  the  same  machines,  or  that  claims  1  and  2  of 
its  patent  were  basic,  no  presumption  that  the  earlier  invention  cov- 
ered the  later  arose,  and  the  court,  having  expressed  doubt  as  to  the 
asserted  broad  scope  of  claim  2  of  the  Electric  Company's  patent, 
denied  the  extraordinary  relief  demanded  in  the  bill.  Such  was  also 
the  conclusion  of  the  Circuit  Court  of  Appeals  which  affirmed  the 
decision  on  substantially  the  same  grounds.     192  Fed.  32. 

The  questions  as  to  whether  Madden  sold  anything  to  Van  Winkle 
and  Chamberlain  except  the  specific  invention  of  the  so-called  spinning 
machine  and  its  product,  and  as  to  whether  his  claimed  improvement 
embodied  in  the  patent  under  consideration  in  this  case  operated  by 
an  essentially  different  method,  were  left  open  and  undecided.  The 
Circuit  Court  of  Appeals  expressed  the  opinion  that,  as  each  party  had 
sued  the  other  for  infringement,  there  was  no  reason  to  doubt  that 
the  relief  to  which  each  was  respectively  entitled  could  be  obtained 
in  the  pending  actions — one  in  New  Jersey,  and  the  other  in  this  dis- 
trict. 

Complainant  now  invokes  the  doctrine  of  estoppel  as  to  validity, 
infringement  by  defendant,  and  ownership  of  the  broad  invention,  and 
asserts  that  such  questions  were  litigated  and  determined  adversely  to 
this  defendant  in  the  former  suit.  With  this  contention  I  am  not  in 
entire  accord,  and  think  that  a  solution  of  the  problems  presented 
requires  interpretation  and  construction  of  claim  2  together  with  an 
examination  of  the  evidence  relating  to  the  denied  infringement. 

[1]  The  first  questions  to  suggest  themselves  on  this  record  arise 
from  the  differences  between  the  two  machines  as  disclosed  by  the 
descriptions,  and  in  regard  to  the  scope  of  claim  2  of  the  patent  in 
suit.    Claim  2  reads  as  follows : 

"2.  A  machine  for  making  secondary-battery  grids,  comprising  the  combina- 
tion of,  a  blank-holder,  cutters  on  each  side  of  the  holder,  means  for  recip- 
rocating one  of  said  parts  in  respect  to  the  other,  devices  for  rotating  the 
cutters,  and  mechanism  for  feeding  the  sets  of  cutters  toward  each  other, 
substantially  as  described." 

That  it  broadly  describes  the  machine  used  by  the  defendant  without 
specifying  the  details  of  operation  is  undoubted.  It  is  perfectly  ob- 
vious on  acquaintance  with  the  drawings  and  specifications  that  the 
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two  inventions  closely  resemble  each  other.  Each  includes  a  blank- 
holder,  cutters  on  each  side  of  the  holder,  and  means  for  reciprocating 
the  blank  between  rapidly  revolving  rollers  or  cutters.  In  their  opera- 
tion the  rollers  or  cutters  move  towards  each  other,  one  from  above, 
the  other  from  below,  the  blank,  so  as  to  be  imbedded  in  the  opposite 
surfaces  of  the  blank  without  removing  any  lead  but  merely  displacing 
it  from  the  grooves  or  indentations.  The  adaptations  produce  a  sec- 
ondary battery  with  raised  portions  having  the  appearance  of  thin 
leaves  or  shelves  placed  close  together  and  affording  an  increased  sur- 
face for  coating  with  active  material  over  that  possessed  by  the  bat- 
tery prior  to  the  operation.  According  to  the  specification  of  the  pat- 
ent in  suit,  the  lead  blank  may  be  simply  grooved  or  indented  on  op- 
posite sides  to  a  predetermined  depth,  or,  if  desired,  may  be  slotted 
clear  through. 

The  testimony  of  Prof.  Main  points  out  that  the  defendant's  ma- 
chine differs  from  complainant's  in  that  the  cutting  disks  rotate  at 
a  different  rate  of  peripheral  speed  from  that  of  the  blank,  which 
moves  forward  and  backward  between  the  rolls  with  the  result  that 
an  excessive  amount  of  f rictional  heat  must  be  decreased  by  con- 
stantly pouring  oil  over  the  plate  as  it  is  operated  upon  by  the  rolls, 
while  in  cpmplainant's  machine  the  linear  velocity  of  the  contacting 
surfaces  is  nearly  the  same,  and  there  is  an  absence  of  f rictional  heat. 
In  defendant's  machine  the  cutting  rolls  revolve  continuously  in  the 
same  direction  as  the  blank  Is  operated  upon,  and  the  disks  have  smooth 
edges;  while  in  complainant's  the  cutting  disks  are  notched  and  re- 
ciprocate with  the  blank.  Pressure  from  compressed  air  drives  the 
cutting  disks  of  the  defendant's  machine  into  the  lead  blank  upon  which 
they  operate,  while  in  complainant's  they  are  fed  towards  each  other 
by  a  feed-screw  device.  Although  the  machine  of  defendant  does  not 
in  all  particulars  correspond  to  fiie  description  of  patent  No.  572,363, 
as,  for  instance,  the  disks  in  Madden's  first  machine^  are  driven  by 
pressure  from  weights  bearing  on  levers  and  links,  while  the  defend- 
ant has  substituted  pneumatic  pressure,  yet  the  application  of  such 
pressure  is  not  thought  different  in  principle  from  that  of  the  weights; 
the  results  attained  in  each  instance  being  the  same.  There  are  other 
differences  between  defendant's  present  machine  and  the  machine  de- 
scribed in  its  patent;  yet  such  differences,  the  evidence  preponderat- 
ingly  shows,  were  modifications  which  did  not  essentially  alter  the 
method  of  operation  by  which  the  result  was  achieved. 

The  differences  between  the  complainant's  and  defendant's  machines 
of  distinguishing  importance  and  which  bear  on  the  modus  operandi 
are  the  variance  in  the  cutting  disks,  the  manner  of  their  rotation,  and 
the  pressure  or  method  of  feeding  by  which  they  are  imbedded  in  the 
lead  blank.  Both  patents  were  issued  on  applications  pending  in  the 
Patent  Office  at  the  same  time,  and  the  presumption  that  they  were 
for  machines  which  were  patentably  different  is.  fortified  by  the  proofs. 
D'Arcy  v.  Staples  &  Hanford  Company,  161  Fed.  733, 88  C.  C.  A.  606; 
Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186,  14  Sup.  Ct.  310,  38  L.  Ed. 
121.  Indeed,  complainant's  expert  witness  Winter  in  the  former  suit 
substantially  testified  that  there  were  essential  differences  between  the 
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two  patents  in  spite  of  the  asserted  broad  claim  2  in  suit,  and  he 
thought  that  such  claim  was  not  of  such  scope  as  to  include  Madden's 
prior  machine. 

After  careful  consideration  I  adhere  to  my  original  view,  intimated 
in  the  ownership  suit,  namely,  that  there  are  such  fundamental  differ- 
ences between  the  two  inventions  by  which  the  battery  plates  are  pro- 
duced that  a  broad  construction  of  claim  2,  such  as  its  literal  wording 
would  seem  to  imply,  should  not  be  accorded  to  it.  The  said  claim 
must  be  read  in  connection  with  the  drawings  and  specification  and 
the  information  gained  therefrom,  together  with  the  particular  nature 
of  the  case,  all  of  which  seem  to  indicate  that  an  interpretation  should 
be  given  limiting  it  to  the  particular  machine  described  in  the  specifi- 
cation, as  the  partfes  obviously  intended.  Madden  was  not  a  pioneer 
in  the  art  of  making  battery  plates.  In  patent  No.  544,180  to  Lewis 
there  are  found  several  of  the  elements  of  claim  2,  i.  e.,  two  rotary 
cutting  rolls  (the  cutter  being  notched)  which  are  moved  towards 
each  other,  while  the  blank  upon  the  upper  and  lower  surfaces  of  which 
the  cutting  rolls  operate  is  passed  between  them.  The  lead  is  cut 
through,  and  the  cut  portions  remain  attached  to  the  plates.  The 
Lewis  machine  is  without  the  blank-holder,  and  in  that  respect  differs 
in  an  important  particular  from  the  Madden  inventions. 

[2]  In  view  of  the  satisfactory  evidence  establishing  Lloyd's  knowl- 
edge of  the  prior  Madden  invention  assigned  to  Van  Winkle  and  Cham- 
berlain, it  necessarily  follows  that  the  complainant  derived  from  Mad- 
den no  greater  title  than  he  had  at  the  time  of  the  consummation  of 
the  transaction.  Complainant,  from  November  19,  1895,  when  th^ 
assignment  to  Van  Winkle  and  Chamberlain  was  recorded,  must  be 
deemed  to  have  had  constructive  notice  thereof,  and  was  bound  to 
take  the  prior  invention  into  consideration,  and  could  not  supinely 
rely  on  Madden's  representations  tfiat  he  had  merely  assigned  the 
specific  machine  reserving  to  himself  that  which  ^as  basic.  Jonathan 
Mills  Mfg.  Co.  V.  Whitehurst  et  al,  72  Fed,  496,  19  C.  C.  A.  130; 
Cordova  v.  Hood,  17  Wall.  1,  21  L.  Ed,  587;  National  Cash  Regis- 
ter Co.  V.  New  Columbus  Watch  Co.,  129  Fed.  114,  63  C.  C.  A.  616. 
He  may  have  supposed  that  he  retained  the  broad  invention,  and  had 
not  by  his  prior  contract  divested  himself  of  it ;  but  it  clearly  was  the 
duty  of  the  complainant  to  make  further  inquiries.  Walker  on  Pat- 
ents (4th  Ed.)  246;  Robinson  on  Patents,  vol.  2,  §§  775,  776. 

Complainant  also  asserts  title  to  the  broad  invention  by  purchase 
from  the  Accumulator  Company  in  whose  employ  Madden  was  in  the 
year  1893  under  an  arrangement  that  inventions  relating  to  grids  pro- 
duced during  his  employment  were  to  become  the  property  of  his  em- 
ployer. The  lead  cylinder  in  evidence  is  shown  to  have  been  purely  ex- 
perimental. It  was  made  by  cutting  disks  mounted  on  a  shaft  and 
which  were  fed  towards  and  away  from  the  surfaces  of  a  sectional  lead 
pipe  upon  which  ridges  were  raised.  Complainant's  evidence  is  thought 
insufficient  to  show  that  Madden  conveyed  to  the  Accumulator  Com- 
pany, while  in  the  latter's  employ,  any  rights  in  connection  with  his 
lead  cylinder  which  he  subsequently  delivered  to  Chamberlain  in  con- 
nection with  the  agreement  of  June  10,  1895,  for  the  purpose  of  show- 
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ing  the  size  and  depth  of  the  grooves  or  shelves  on  the  surface  of 
the  pipe. 

Complainant  further  contends  that  the  transaction  between  Madden 
and  the  predecessors  of  the  defendant  related  simply  to  the  sale  of 
a  specific  individual  machine,  that  the  broad  invention  for  such  ma- 
chine was  subsequently  assigned  to  complainant,  and  that,  according 
to  section  4899  of  the  Revised  Statutes  (U,  S.  Comp.  St.  1901,  p. 
3387),  the  defendant  merely  had  the  unrestricted  right  to  use  such  ma- 
chine, but  not  to  duplicate  it.  The  evidence  does  not  substantiate  this 
contention,  but  shows  the  transfer  to  the  Gould  Company  of  a  ma- 
chine embodying  Madden's  original  conception  of  the  invention  cover- 
ing such  machine.  To  give  complainant's  patent— considered  by  the 
patentee  an  improvement  over  his  first  invention — an  interpretation 
which  would  make  complainant's  machine  the  basic  machine  would 
require  me  to  hold  that  it  is  anticipated  by  Madden's  first  invention. 
Without  deeming  it  necessary  to  discuss  any  other  contentions  of 
counsel,  or  features  of  the  respective  patents  and  their  asserted  dif- 
ferent modes  of  operation,  or  without  attempting  to  define  the  so- 
called  spinning  process  as  distinguished  from  a  grid  rolling  process, 
I  have  reached  the  conclusion  that  complainant's  patent  must  be  lim- 
ited and  narrowly  construed. 

The  unqualified  terms  "cutters,"  *'means  for  reciprocating  one  of 
said  parts  in  respect  to  the  other,"  and  a  "mechanism  for  feeding" 
said  cutters,  elements  of  claim  2,  are  limited  to  cutters  which  recipro- 
cate in  their  operations  on  a  lead  blank  as  distinguished  from  a  con- 
stant rotation  of  the  cutters  in  the  same  direction,  and  to  a  feeding 
mechanism  consisting  of  a  feed  screw  for  moving  cutters  towards 
each  other.  Under  this  narrow  construction,  which  the  evidence  is 
thought  to  require,  the  defendant  Gould  Company  has  not  appro- 
priated complainant's  machine  for  secondary-battery  plates  or  its 
process  for  producing  same,  nor  infringed  claim  2  in  controversy. 

A  decree  may  be  entered  dismissing  the  bill,  with  costs. 


THOMPSON  V.  AUTOMATIC  FIRE  PROTECTION  CO.  et  aL 
(District  Court,  E.  D.  New  Tork,    July  2,  1912.) 

1.  Patonts  (§  195*)— Assignment — Validity  of  Contract. 

A  contract,  by  which  a  defendant  agreed  to  work  for  complainant  on 
inventions  and  to  assign  to  complainant  any  invention  or  patentable  im- 
provements he  might  make  during  his  employment,  is  not  Invalid  because 
it  was  left  to  complainant  to  fix  his  compensation,  as  to  any  invention 
he  made  while  he  continued  the  employment,  although  that  may  have  jus- 
tified him  in  terminating  the  contract  at  any  time. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  fS  272-274;  Dec. 
Dig.  §  195.* 

Right  to  inventions  as  between  employer  and  employ^,  see  note  to 
Pressed  Steel  Car  Co.  v.  Hansen,  71  C.  C.  A.  221.] 

*For  other  cases  see  same  topic  &  8  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2.  Pateittb  (f  20S*) — Assignment — Rights  of  Assignee. 

Evidence  considered,  and  held  to  show  that  a  defendant  corporation 
at  the  time  It  took  an  assignment  of  an  application  for  a  patent  had  such 
knowledge  of  complainant's  claim  to  the  ownership  of  the  invention  that 
it  acquired  no  greater  rights  than  the  assignor  as  against  such  claim. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  ff  290-294;  Dec. 
Dig.  I  203.»j 

3.  Patents  (S  203*)-— Assignment  of  App;<ication — Rights  of  Assignee. 

An  assignment  of  an  application  for  a  patent  does  not  convey  a  legal 
title  to  the  patent  prior  to  Its  Issuance,  but  only  to  such  rights  as  the 
applicant  may  have,  and  Its  record  cannot  cut  off  an  equitable  claim  to 
the  invention  and  patent  which  is  good  as  against  the  assignor,  and  es- 
pecially where  the  assignee  had  notice  of  such  claim. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  ff  290>294;  Dec. 
Dig.  I  203.*] 

4.  Pahsnts  (f  196*) — Suit  to  Enfobcb  Contract  fob  Assignment — Parties. 

An  applicant  for  a  patent  assigned  his  application  and  rights  there- 
under to  a  corporation.  At  the  same  time  four  other  later  applications, 
which  were  In  Interference  with  the  first,  were  also  assigned  to  the  cor- 
poration, and  were  then  abandoned;  the  five  assignors  receiving  stock 
in  a  new  corporation  organized  to  handle  the  patented  device.  Held, 
that  to  a  suit  by  complainant  to  establish  and  specifically  enforce  a  con- 
tract with  the  first  applicant  for  the  assignment  of  the  patent  to  com- 
plainant, in  which  the  corporation  assignee  was  Joined,  the  assignors  of 
the  other  applications  were  not  necessary  parties. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  S|  272-274;  Dec. 
Dig.  f  195.*] 

In  Equity.  Suit  by  Everett  L.  Thompson  against  the  Automatic 
Fire  Protection  Company  and  Edward  F.  Shipman.  On  final  hear- 
ing.   Decree  for  complainant. 

Duncan  &  Duncan,  of  New  York  City,  for  complainant. 
Griggs,  Baldwin  &  Pierce,  of  New  York  City  (Martin  Conboy,  of 
New  York  City,  of  counsel),  for  defendants. 

CHATFIELD,  District  Judge.  A  demurrer  to  the  complaint  herein 
was  considered  and  the  jurisdictional  facts  were  narrated  in  an  opin- 
ion overruling  the  demurrer,  reported  in  (C.  C.)  155  Fed.  548.  Testi- 
mony has  now  been  taken  and  the  case  presented  upon  final  hearing. 
The  only  fact  which  has  been  brought  out,  which  is  not  in  accord 
with  the  statement  based  upon  the  allegations  of  the  complaint,  is 
that  the  defendant  Shipman  has  never  succeeded  in  obtaining  a  patent 
upon  his  application,  made  in  April,  1903,  but  that  numerous  inter- 
ference proceedings  in  the  Patent  Office,  complicated  by  subsequent 
powers  of  attorney  from  Shipman  to  the  solicitors  for  the  complainant 
herein,  have  resulted  in  a  declaration  by  the  Patent  Office  that  actual 
issuance  of  a  patent  upon  the  Shipman  application  will  be  withheld 
until  this  litigation  between  the  defendants  and  the  complainant  is 
determined. 

According  to  the  testimony  now  presented,  the  complainant,  Thomp- 
son, as  early  as  March  31,  1900,  read  a  magazine  article  describing  the 
prevention  of  bursting  water  pipes,  by  providing  a  compression  cham- 
ber in  which  a  cushion  of  air  will  be  secured  through  the  use  of  an 

*For  other  cases  see  same  topic  &  S  nuubeb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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automatic  air-inspirator,  operated  by  the  decrease  of  pressure  back 
of  a  tapering  nozzle  within  the  water  pipe. 

A  sketch  of  a  device  by  which  an  electric  alarm- could  be  actuated 
through  the  movement  of  a  contact  operated  like  the  air-inlet  in  the 
anti-freezing  device,  was  made  and  signed  by  Thompson  upon  the 
31st  day  of  March,  1900.  This  paper  has  been  put  in  evidence,  and 
definitely  establishes  the  existence  of  the  conception  in  Thompson's 
mind  as  of  that  date. 

It  also  now  appears  that  neither  Thompson  nor  the  Automatic 
Fire  Protection  Company  are  interested  in  tfie  manufacture  or  sale 
of  the  alarm  device  alone,  but  because  some  such  device  is  necessary 
and  useful  in  connection  with  what  is  known  as  a  sprinkler  system 
or  a  method  of  protection  against  fire,  by  which  water  shall  be  dis- 
tributed through  sprinklers  over  the  area  for  which  the  protection  is 
sought. 

The  improvements  and  changes  from  the  original  sketch  by  Thomp- 
son, in  his  subsequent  patent  (No.  743,049,  of  November  3,  1903), 
and  by  Shipman  in  his  experiments  and  in  his  own  application  to  the 
Patent  Office,  are  in  the  direction  of  a  device  by  which  some  sudden 
disturbance  of  the  water  supply,  such  as  can  best  be  illustrated  by  the 
term  "water  hammer,"  or  a  momentary  interference  with  the  water 
pressure  will  not  start  the  giving  of  an  alarm.  On  the  other  hand, 
it  is  desirable  that  a  constant  flow  of  water  through  the  sprinklers 
or  supply  pipes,  whether  from  the  temperature  generated  by  fire,  or 
a  leak,  or  any  other  permanent  flow,  ^vill  start  the  alarm  in  motion 
and  attract  attention. 

The  devices  of  the  Thompson  patent  andl  the  devices  of  the  Ship- 
man  application  are  sufficiently  alike  to  plainly  justify  the  action  of 
the  Patent  Office  in  requiring  a  determination  of  the  litigation  between 
Shipman's  assignees  and  Thompson,  in  his  own  right,  and  also  as 
grantee  of  Shipman,  before  the  application  shall  be  finally  passed 
upon. 

The  complainant  now  contends:  First,  that  the  original  contract, 
as  shown  by  the  testimony,  for  work  by  Shipman,  with  an  assignment 
of  patentable  improvements,  is  valid;  second,  that  the  parties  form- 
ing the  Automatic  Fire  Protection  Company,  as  well  as  Shipman  him- 
self, had  knowledge  of  the  possible  equitable  assignment  of  his  appli- 
cation for  a  patent  and  of  Thompson's  claim  thereto ;  and,  third,  that 
the  rights  assigpned  by  Shipman  to  the  Automatic  Fire  Protection 
Company  conveyed  an  equitable  interest  only,  which  will  not  become 
vested  untif  the  patent  is  granted.  They  urge,  inasmuch  as  Thompson 
has  an  equitable  right  to  an  assignment  of  the  invention  which  they 
claim  is  clearly  anterior  to  any  attempted  assignment  to  the  defend- 
ants, that  Thompson's  equity  or  right  to  receive  the  patent  should  be 
held  superior  and  that  he  should  have  a  decree. 

[1]  As  to  the  contract  and  its  legality  there  is  not  much  question. 
See  decision  on  demurrer  (C.  C.)  155  Fed.  548.  If  Shipman  invented 
something  patentable  while  working  on  Thompson's  devices  and  icfeas, 
and  in  the  line  of  an  improvement  thereon,  as  has  already  been  de^ 
cided  upon  the  demurrer,  he  could  contract  with  Thompson  to  do 
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tills  work  as  a  mechanic,  or  as  a  possible  inventor,  for  the  limited 
period  covered  by  his  continuation  in  the  employment,  if  the  contract 
entered  into  be  equitable  and  capable  of  enforcement. 

The  indefiniteness  of  the  consideration,  in  so  far  as  Thompson 
agreed  to  pay  Shipman  what  Thompson  found  to  be  fair  for  the  same, 
might  have  been  ground  for  Shipman's  terminating  the  services,  but 
does  not  make  the  contract  invalid  as  inequitable,  unless  Thompson 
be  attempting  to  hold  Shipman,  while  arbitrarily  or  inequitably  re- 
fusing to  make  a  fair  determination  of  the  amount  which  he  should 
pay 

[2]  As  to  the  sec(xid  point,  more  testimony  has  been  presented 
than  upon  the  others,  and  the  principal  question  of  fact  is  involved 
therein.  The  defendant,  the  Automatic  Fire  Protection*  Company, 
organized  by  five  indlividuals,  is  in  business  in  Chicago,  and  entered 
into  negotiations  with  Shipman  to  purchase  his  applications.  The 
interviews  developed  into  agreements  between  various  parties  whose 
claims  were  in  interference  in  the  Patent  Office,  and  of  which  the 
Shipman  application  was  the  earliest.  The  negotiations  resulted  in 
an  arrangement  by  which  the  five  men  referred  to  assigned  their 
applications  to  the  Automatic  Fire  Protection  Company,  and  were  to 
receive  each  $2,000  worth  of  stock  in  a  corporation  to  be  known  as 
the  Universal  Sprinkler  Alarm  Company,  which  was  to  have  the  busi- 
ness of  installing  separate  or  local  alarms,  and  also  to  receive  a 
royalty  on  each  alarm  valve  used  in  equipping  central  office  alarm 
systems,  for  the  installation  and  maintenance  of  which  the  Automatic 
Fire  Protection  Company  reserved  the  right  to  contract. 

Shipman's  $2,000  worth  of  stock  has  never  been  transferred  to 
him,  inasmuch  as  he  has  not  procured  his  patent,  but  Shipman  was 
assisted  in  finding  employment  by  the  president  of  the  Automatic  Fire 
Protection  Company  for  some  year  or  15  months,  and  he  received 
$150  in  cash.  He  then  left  Chicago  and  subsequently  appeared  in 
New  York,  where  he  employed  the  complainant's  solicitors  to  pursue 
the  application  in  the  Patent  Office  for  him,  repudiating  his  previous 
power  of  attorney  and  assignments,  and  then  filing  an  assignment  to 
Thompson. 

At  some  time,  said  by  McElroy,  the  president  of  the  Automatic  Fire 
Protection  Company,  to  be  in  the  year  1909,  Shipman  had  an  inter- 
view with  McElroy,  in  which  he  told  him  that  Thompson  claimed 
the  application  in  question.  But  there  is  not  a  great  amount  of 
definite  proof  from  which  to  dlraw  the  inference  that  McElroy  and 
the  other  men  interested  in  the  meetings,  from  which  the  Universal 
Sprinkler  Alarm  Company  was  formed,  had  any  knowledge  in  1905 
that  Thompson  might  be  entitled  to  an  assignment.  They  did  have 
knowledge  that  Shipman  had  been  working  for  Thompson  on  similar 
devices;  that  Thompson  had  patented  one  device,  which  Shipman 
charged  him  with  stealing;  and  that  Shipman  had  invented  an  im- 
provement which  Thompson  would  desire.  They  could  deal  with 
Shipman  only  at  their  own  risk,  and,  if  he  had  no  right  to  convey, 
they  would  get  nothing.  They  knew  that  he  had  kept  the  matter 
secret,  even  if  their  testimony  does  not  show  actual  knowledge  of 
197  F.--48 
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iany  contract.  Shipman  was  not  called  as  a  witness,  but  his  affidavit 
was  offered  in  evidence  over  objection.  Any  testimony  by  Shipman 
would  be  weakened  by  his  application  for  a  patent,  after  his  break 
with  Thompson,  for  an  improvement  admittedly  worked  out  for 
Thompson's  benefit,  and  that  he  voluntarily  went  into  the  new  cor- 
poration, opposed  Thompson's  rights,  and  then  deserted  his  new  as- 
sociates and  put  himself  back  in  Thompson's  hands.  His  affidavit 
would  be  admissible  against  him.  But  he  has  defaulted,  and  the 
status  of  the  present  suit  is  such  that  his  affidavit  cannot  be  received 
as  testimony  against  the  other  defendants,  and  he  should  have  been 
called  as  a  witness  and  subjected  to  cross-examination.  But  the 
complainant's  contention  is  corroborated  in  a  sense  by  the  testimony 
of  some  of  the  five  men  who  were  present.  They  intimate  that  Ship- 
man  then  told  them  about  Thompson's  experiments  along  the  same 
lines;  that  Shipman  had!  been  working  for  Thompson  and  had  been 
compelled  by  Thompson  to  assign  to  him  an  earlier  patent ;  and  that 
Shipman  left  in  order  not  to  have  to  assign  the  present  one  to  Thomi>- 
son.  Other  particulars  appear  which  were  the  basis  of  the  inquiry 
by  one  of  the  directors  of  the  defendant  company,  who  says  that  he 
was  interested  in  ascertaining  if  Shipman  had  a  legal  right  to  his 
invention,  and  all  of  them  went  as  far  as  they  thought  necessary  to 
investigate  his  statements,  and  they  surely  had  notice  enough  to  put 
them  on  inquiry  with  respect  thereto. 

The  only  cloud  on  Shipman's  title  to  the  invention  which  could 
have  been  the  subject  of  inquiry  at  this  conference  must  have  arisen 
from  his  employment  by  and  relations  with  Thompson  in  this  very 
business;  and  the  fact  that  Shipman's  stock  was  to  be  trusteed,  or 
that  it  was  not  to  be  delivered  until  he  received  his  patent,  while  the 
stock  of  the  other  men  (who  gave  up  their  claims  in  the  Patent  Of- 
fice, but  who  would  have  nothing  to  receive  for  the  stock  until  the 
Shipman  application  became  vested)  was  paid  over  immediately,  fur- 
ther indicates  that  the  defendants  had  some  doubt  as  to  whether  Ship- 
man  would  be  able  to  deliver  what  he  claimed. 

No  matter  what  Shipman's  motive  may  have  been  in  leaving  the 
defendants  and  again  taking  up  relations  with  Thompson,  his  con- 
duct in  so  doing  was  in  accord  with  his  legal  obligations,  and  there 
seems  to  be  no  reason  why  Thompson's  rights  should  be  interfered 
with  upon  that  ground. 

[3]  The  last  point  is  rather  unusual,  for  the  circumstances  upon 
which  the  doctrine  can  be  invoked  do  not  often  occur.  It  seems  to 
be  plain  that  legal  title  to  a  patent  does  not  completely  vest  in  the 
assignee  until  the  patent  is  issued.  Before  that,  an  assignment  of 
the  right  to  the  patent  gives  the  assignee  merely  legal  title  to  such 
rights  as  the  patentee  may  have.  As  between  the  assignee  and  the 
United  States  these  rights  are  equitable;  that  is,  subject  to  all  equi- 
ties or  legal  objections  which  could  be  urged  by  the  government  against 
the  applicants  themselves.  It  is  like  enforcing  specific  performance 
of  a  contract ;  that  is,  it  is  the  carrying  out  of  a  statutory  provision 
which  if  granted  will  result  in  contractual  relations  between  the  gov- 
ernment and  an  individual.     Schmidt  v.  Nelson  Valve  Co.,  125  Fed. 
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754,  60  C.  C.  A.  522.  That  being  the  case,  an  application  filed  within 
the  statutory  time,  by  an  alleged  prior  inventor,  or  by  another  applicant 
claiming  to  be  the  real  inventor,  would  be  examined,  and  the  govern- 
ment would  not  issue  a  patent  to  an  assignee,  who  might  be  an  inno- 
cent purchaser  of  rights  under  an  invalid  application,  but  would  rec- 
ognize the  man  with  the  earliest  equity;  that  is,  the  right  to  the 
earliest  claim  of  invention. 

The  statute  protects  the  priority  of  assignment  of  the  subject-mat- 
ter assigned.  It  does  not  indicate  that  the  first  person  filing  an  assign- 
ment will  be  recognizdd  as  having  greater  rights  than  the  applicant 
himself,  but  protects,  as  to  subsequent  assignees,  and  also  forecloses 
those  who  are  required  by  the  statute  to  file  an  assignment  within  the 
period  of  three  months.  The  assignee  gets  no  greater  title,  by  reason 
of  his  good  faith,  unless  the  record  of  his  title  has  protected  him,  and, 
of  course,  a  knowledge  of  lack  of  title  would  deprive  the  assignee  of 
any  benefit  by  recording  an  assignment,  against  any  one  who  could 
succeed  against  the  applicant  himself. 

Section  4898  R.  S.  (U.  S.  Comp.  St.  1901,  p.  3387),  provides  for 
the  record  of  an  assignment  of  rights  in  a  patent,  applied  for  but  not 
yet  issued.  This  does  not  prevent  the  enforcement  of  an  equitable  right 
to  the  patent  itself,  if  that  equitable  right  be  superior,  and  be  avail- 
able against  the  applicant  and  the  assignee.  A  contract  to  convey  any 
invention,  if  patentable,  may  be  the  basis  for  an  equitable  right  to 
specific  performance,  and  the  assignee  may  hold  the  patent  as  trustee, 
for  the  equitable  claim.  Dalzell  v.  Dueber  Mfg.  Co.,  149  U.  S.  315, 
13  Sup.  Ct.  886,  37  L.  Ed.  749. 

The  record  of  an  assignment  cuts  off  all  legal  rights  not  properly 
recorded,  and  all  equitable  rights  not  superior  to  the  vesting  of  the 
legal  title.  The  actual  issue  of  the  patent,  or  perhaps  action  within 
three  months  thereafter,  would  seem  to  make  the  legal  title  superior 
to  the  equitable  right.  Cook  v.  Sterling  (C.  C.)  118  Fed.  47;  Davis 
Imp.  W.  I.  W.  W.  Co.  V.  Davis  W.  I.  W.  Co.  (C.  C.)  20  Fed.  699. 

But  in  the  present  case  the  record  of  the  assignment  to  the  Auto- 
matic Fire  Protection  Company  could  not  cut  off  an  equitable  claim, 
which  was  not  capable  of  record,  but  which  was  asserted  before  the 
assignee's  rights  have  been  perfected  by  the  issuance  of  the  patent; 
and  much  less  should  the  assignment  prevail,  where  the  assignee  was 
put  upon  notice  that  he  was  purchasing  only  if  the  inventor  had  a 
right  to  convey. 

Actual  notice  of  an  equitable  claim  would  defeat  the  assignee. 
Littlefield  v.  Perry,  88  U.  S.  224,  22  L.  Ed.  557.  Nor  would  an  as- 
signee obtain  more  than  his  assignor,  the  applicant,  had,  except  that 
the  assignment  when  recorded  would  cut  off  the  claim  of  a  prior 
unrecorded  assignment  of  the  patent  application.  Cook  v.  Sterling, 
supra.  See,  however,  American  S.  L.  B.  Co.  v.  Empire  State  N.  Co. 
(C.  C.)  47  Fed.  741. 

The  government  record  of  a  patent,  when  issued,  may  be  construed 
as  notice  to  all  persons,  whether  claiming  a  legal  right  capable  of 
assignment,  or  an  equitable  right  which  would  be  defeated  by  actual 
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transfer  of  possession  of  the  legal  title.  But,  to  hold  that  tfte  test  of 
laches,  or  the  ordinary  statute  of  limitations,  would  not  be  applied 
to  an  equitable  cause  of  action  against  a  wrongdoer,  or  an  assignee 
who  stood  in  his  shoes,  but  that  the  court  should  test  this  equitable 
right  by  a  three  months'  limitation,  provided  for  recording  the  as- 
signment to  a  patent  application,  actually  in  existence  and  filed,  would 
be  impossible. 

If  we  find,  therefore,  that  Thompson  had  a  valid  contract  with  Ship- 
man,  we  must  hold,  upon  the  testimony,  that  his  rights  to  receive  the 
patent  are  superior  to  those  of  the  Automatic  Fire  Protection  Com- 
pany. The  other  defendant,  who  is  Shipman  himself,  has  admitted, 
by  not  contesting  the  action,  the  validity  of  the  rights  which  the  com- 
plainant seems  to  have  against  him. 

[4]  The  defendants  raise  an  objection  to  the  jurisdiction  of  the 
court,  claiming  that  a  decree  cannot  be  made  in  this  action  without 
the  presence  of  the  four  men  who  joined  with  Shipman  in  the  transfer 
of  their  claims  to  the  Automatic  Fire  Protection  Company,  and  who 
have  already  received  the  shares  of  stock  in  the  Universal  Sprinkler 
Alarm  Company,  and  without  this  latter  corporation  also  as  a  party 
defendant. 

It  would  seem  that  these  parties  have  an  interest  in  the  result  of 
the  litigation,  that  their  knowledge  of  Shipman's  relations  with  Thomp- 
son at  the  interview  in  question  was  a  matter  of  evidence,  and  that 
the  title  of  the  Automatic  Fire  Protection  Company  may  depend  upon 
what  representations  were  made,  or  what  information  was  disclosed 
to  the  men  at  the  time.  They  might  well  have  been  brought  in,  or 
might  have  sought  leave  to  join  in  the  action,  in  order  to  protect  the 
agreement  into  which  they  entered;  but  there  seems  to  be  no  reason 
why  the  question  of  the  title  assigned  to  the  defendants  cannot  be 
disposed  of  without  their  participation  in  the  action.  In  other  words, 
they  are  not  necessary  to  a  determination  of  rights  between  the  par- 
ties hereto,  as  their  claim  is  derived  from  and  dependent  upon  the 
assignment  to  the  Automatic  Fire  Protection  Company,  and  the  issue 
can  be  fully  disposed  of  between  the  complainant  and  the  defendants 
of  record.  If  consideration  for  their  withdrawal  from  the  interference 
proceeding  has  failed,  they  can  still  proceed  to  oppose  the  issuance 
of  the  patent  to  Shipman,  if  he  is  not  entitled  or  the  actual  inventor; 
but  those  questions  could  not  be  settled  in  this  suit  under  any  cir- 
cumstances. 

The  complainant  may  have  a  decree. 


HURD  et  al.  v.  JAMES  GOOLD  CX). 

(District  Court,  N.  D.  New  York.    July  12,  1912.) 

1.  Patents  (§  327*) — Infringement— Conflicting  Decisions  nf  DnvxRENT 
CiBcinTs. 

Decisions  of  the  federal  courts  In  certain  circuits  holding  a  patent 
void  in  suits  against  manufacturers  of  articles  which  infringe  if  the  pat- 

•For  other  casei  see  same  topic  &  S  numbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  ^ep'r  Indeaes 
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ent  Is  TsJid,  although  not  appealed  from,  cannot  protect  purchasers  of 
.such  infringing  articles  from  the  defendants  In  such  suits  in  vending 
the  same  in  another  circuit  after  the  Supreme  Court  has  adjudged  the 
patent  valid,  as  against  an  exclusive  licensee  who  acquired  his  rights 
before  such  deci8io^s  were  rendered. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  f  |  620-625 ;  Dec. 
Dig.  I  d27M 
2.  Patxntb  (I  289*) — Suit  fob  iNnuNOEiiEin:^ — ^Laches. 

The  owner  of  a  patent  or  a  licensee  thereunder  is  not  barred  by  laches 
from  maintaining  a  suit  for  infringement  because  of  delay  during  the 
time  the  patent  was  being  litigated  in  other  suits,  and  especially  where 
the  decisions  as  to  its  validity  were  conflicting. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  |S  467-469 ;  Dec. 
Dig.  f  289.* 

Laches  as  a  defense  in  suits  for  infringement  of  t^tents,  see  notes  to 
Taylor  v.  Sawyer  Spindle  Co.,  22  C.  C  A.  211;  Richardson  v.  D.  M.  Os- 
borne &  Co.,  36  C.  C.  A.  613.1 

S.  PaTXNTB    (f  328*)— INFBINOBHENT— RlTBBEB  TiBBD   WHBBL. 

The  Grant  patent,  No.  554,676,  for  a  rubber  tired  wheel,  construed,  and 
held  infringed. 
4  Patents  (|  827*) — Suns  fob  Infbinobment— Pabtib^ 

That  the  owner  of  a  patent  who  Joins  with  an  exclusive  licensee  in  cer- 
tain territory  in  a  suit  for  infringement  within  such  territory  has  been 
enjoined  in  another  Jurisdiction  from  prosecuting  such  suit  does  not  af- 
fect the  right  of  the  licensee,  who  may  maintain  the  suit  alone. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  H  620-625 ;  Dec. 
Dig.  f  327.*] 

In  Equity.  Suit  by  James  D.  Hurd,  Consolidated  Rubber  Tire 
G>mpany,  and  the  Rubber  Tire  Wheel  Company  against  James 
Goold  Company.  On  motion  for  preliminary  injtmction.  Motion 
granted. 

Walter  E.  Ward,  of  Albany,  N.  Y.,  for  the  motion 
H.  A.  Toulmin,  of  Da3rton,  Ohio,  opposed. 

RAY,  District  Judge.  The  validity  of  the  Grant  patent.  No. 
554,675,  dated  February  18,  1896,  for  rubber  tired  wheel,  has  been 
declared  by  the  Supreme  Court  of  the  United  States  in  Diamond 
Rubber  Co.  of  New  York  v.  Consolidated  Rubber  Tire  Co.  and 
Rubber  Tire  Wheel  Co.  (April  10,  1911)  220  U.  S.  428,  31  Sup. 
Ct.  444,  55  L.  Ed.  527.  Prior  to  this  decision  the  lower  courts  had 
differed  as  to  the  validity  of  this  patent,  and  while  in  the  Second 
circuit  it  had  been  held  valid,  in  the  Indiana  circuit  (Circuit  Court) 
and  in  the  Sixth  circuit  (Goodyear  Tire  &  Rubber  Co.  v.  Rubber 
Tire  Wheel  Co.,  116  Fed.  363,  53  C.  C.  A.  583),  the  patent  was 
held  invalid.  Also  in  Rubber-Tire  Wheel  Co.  v.  Victor  Rubber-Tire 
Co.,  123  Fed.  85,  59  C.  C.  A.  215,  which  followed  116  Fed.  363,  53  C. 
C.  A.  583,  the  patent  was  held  invalid.  In  the  circuits  where  the 
patent  was  held  invalid,  infringers  (under  the  decision  of  the  Su- 
preme Court  of  the"  United  States),  relying  on  the  decisions  of  the 
courts  in  their  respective  circuits,  continued!  to  make  the  rubber 
tires  and  wheels,  and  still  continue  to  do  so,  and  to  vend  same  to 
parties  residing  in  other  circuits,  notably  the  Second  circuit,  where 

*For  oth«r  eases  see  same  topic  A I  mncBSB  in  Deo.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  patent  has  always  been  held  valid,  and  these  parties  use  and 
sell  same,  and  purchasers  from  these  parties  use  and  sell  same.  The 
contention  is  that  the  Kokomo  Company  is  protected  by  the  Indiana 
decree,  and  that  the  Goodyear  Rubber  &  Tire  Company  is  protected 
by  the  decree  of  the  Circuit  Court  of  Appeals  referred  to,  in  making 
and  selling  the  infringing  v.  heels  and  tires*,  as  such  decrees  are  valid 
and  in  full  force,  not  having  been  reversed,  and  that  in  spite  of 
the  decision  of  the  Supreme  Court  in  220  U.  S.  428,  31  Sup.  Ct.  444, 
55  L.  Ed.  527,  rubber  tired  wheels  and  rubber  tires  made  in  such 
circuits  by  said  companies  and  sold  there  f.  o.  b.  to  parties  residing 
in  the  Second  circuit  and  who  there  use  and  vend  same,  are  freed 
from  the  monopoly  of  the  patent,  and  that  the  use  andl  sale  of  such 
articles  (which  otherwise  infringe)  in  the  Second  circuit  by  such 
purchasers  and  those  who  purchase  from  them,  is  not  and  cannot  be 
an  infringement.  The  backbone  of  this  contention  is  that  the  de- 
cision of  the  Supreme  Court  of  the  United  States  holding  this  patent 
valid  and  the  tires  and  wheels  made  by  the  Kokomo  Company  and 
the  Goodyear  Tire  &  Rubber  Company  infringements  of  such  patent, 
if  not  freed  from  the  monopoly  by  the  unreversed!  decrees  referred 
to,  cannot  be  invoked  by  the  owner  of  the  patent  or  his  licensee 
(James  D.  Hurd  being  a  licensee)  as  against  articles  made  by  such 
companies,  as  they  are  protected  by  the  said  unreversed  decrees  to 
which  full  faith  and  credit  must  be  given  everywhere,  as  to  articles 
made  and  sold  by  them  by  whomsoever  used  arid  sold.  That  is,  the 
contention  is  that  the  decision  of  the  Supreme  Court  of  the  United 
States  referred  to  has  no  force  or  effect  whatever  anywhere  in  the 
United  States  as  to  the  wheels  and  tires  made  by  the  companies  re- 
ferred to  according  to  the  patent  referred  to. 

[  1  ]  I  have  already  held  and  adhere  to  the  decision  that  the  decision 
of  the  Supreme  Court  of  the  United  States  in  the  case  referred  to 
(220  U.  S.  428,  31  Sup.  Ct.  444,  55  L.  Ed.  527)  is  the  supreme  law 
of  the  land  as  to  the  validity  of  the  Grant  patent,  and  that  it  pro- 
tects Hurd  in  his  rights  against  all  persons  who  in  his  territory.  New 
York,  make  and  sell,  or  make  or'  sell,  infringing  wheels  and  tires 
or  tires,  whether  made  and  put  on  the  market  by  the  Kokomo  Com- 
pany or  by  the  Goodyear  Tire  &  Rubber  Company.  If  Hurd,  who  had 
his  license  before  the  decrees  referred  to  were  pronounced,  and  who 
was  not  a  party  thereto,  is  not  protected  by  the  decision  of  the  Su- 
preme Court,  his  license  is  of  little  value.  If  the  Kokomo  Company 
and  the  Goodyear  Tire  &  Rubber  Company  may  make  and  sell  and 
supply  the  market  with  wheels  and  tires  made  according  to  the  patent 
everywhere,  by  virtue  of  the  decrees  referred  to  they  are  on  an  equality 
with  the  owner  of  the  patent  (aside  from  granting  licenses)  and  have 
equal  rights  in  New  York  State  with  Hurd,  sole  licensee  for  such 
territory.  I  find  myself  unable  to  assent  to  the  contention  of  the 
Kokomo  Company,  the  Goodyear  Tire  &  Rubber  Company,  and  the 
defendant  here  which  uses  and  sells  the  tire  made  by  said  Goodyear 
Company. 

[2]  The  James  Goold  Company  presents  some  new  questions  as  an 
answer  to  tiie  granting  of  the  injunction  prayed  for.     First,  it  says 


Digitized  by 


Google 


HUBD  V.  JAMES  GOOLD  00.  759 

that  the  James  Goold  Company  has  been  buying,  selling,  and  using 
these  solid  rubber  tires  since  January,  1901,  openly  and  to  the  knowl- 
edge of  Hurd,  the  complainant,  and  that  no  suit  has  been  brought 
to  restrain  such  acts.  The  answer  to  this  is  that,  during  the  litigation 
which  went  to  the  Supreme  Court  of  the  United  States  in  which  the 
validity  of  the  Grant  patent  was  being  tested  especially  in  view  of 
the  decisions  in  other  Circuit  Courts  of  Appeal  against  the  validity 
of  the  patent,  Hurd  was  justified  in  suspending  action.  He  has  acted 
promptly  since  the  judgment  of  that  court  was  pronounced.  For  this 
reason  National  Co.  v.  Union  Co.  (C.  C.)  143  Fed.  342,  346,  and 
Gilmer  v.  Geisel  (C.  C.)  168  Fed.  313,  are  not  applicable. 

[3]  Second,  defendant  says  that  the  tires  sold  by  the  James  Goold 
Company  do  not  infringe  for  the  reason  that  the  two  steel  wires 
which  pass  through  the  rubber  are  drawn  as  tightly  as  possible 
without  breaking  them,  and  so  tightly  that  the  tires  cannot  tip  side- 
wise  in  the  channel  iron  when  such  rubber  tire  meets  a  sidle  thrust, 
such  as  a  blow  by  striking  a  solid  stone  in  the  roadway,  and  that 
the  decision  in  the  Supreme  Court  went  on  the  ground  that  the  said 
retaining  wires  would  permit  the  rubber  tire  proper  to  tip  sidewise 
in  such  channel  irons  under  such  circumstances.  See  220  U.  S. 
428,  433,  31  Sup.  Ct.  444,  55  L.  Ed.  527,  and  Consolidated  Rubber 
Tire  Co.  et.  al.  v.  Firestone  Tire  &  Rubber  Co.,  151  Fed.  237,  80 
C.  C.  A.  589.    The  defendant  quotes  Mr.  Goold: 

X.  Q.  43.  Do  you  use  a  machine  for  drawing  those  wires  as  tightly  as  you 
can  without  breaking  them,  so  as  to  clamp  the  rubber  firmly  in  the  channel 
Iron  80  tightly  that  It  cannot  lift  its  base  from  the  channel  (iron)  In  use? 
Do  yoa  do  that?    A/Yes,  sir. 

I  do  not  think  this,  assuming  it  to  be  absolutely  true,  avoids  in- 
fringement. I  do  not  think  the  Supreme  Court  of  the  United  States 
intended  to  hold,  or  that  it  did  hold,  that  the  validity  of  the  Grant 
patent  depends  on  the  fact  (here  alleged)  that  the  rubber  tire  would 
tip  sidewise  on  meeting  an  obstruction  or  blow  from  an  obstruction 
as  the  vehicle  was  being  driven  along  the  roadway,  and  lift  its  base 
from  the  iron  channel  or  rim  in  which  it  is  placed,  and  which  rim 
is  on  the  felloes  of  the  wheel.  If  such  is  the  construction  of  the 
Grant  rubber  tired  wheel,  and  if  such  is  its  oi>eration  when  in 
actual  use,  the  structure  is  and  must  be  inoperative  and  worthless. 
If  this  rubber  tire,  every  time  it  is  struck  a  severe  blow  by  meeting 
an  obstruction,  tips  sidewise  andl  lifts  from  its  base  or  resting  place 
in  the  channel  iron  in  which  it  rides,  or  is  carried,  the  dust,  dirt, 
and  mud  would  enter  the  space  so  that  the  rubber  tire  would  no 
longer  rest  in  and  on  the  channel  iron  but  in  and  on  the  interposed 
dirt  or  mud  which  would  be  falling  out  to  be  replaced  by  other 
dirt,  and  the  tire  would  also  "creep"  in  the  channel  iron  and  soon 
wear  out  and  become  useless.  This  is  obvious  to  a  person  who  has 
ever  used  such  vehicles  and  such  or  similar^  tires.  It  is  true  that 
the  Grant  rubber  tire  tips  sidewise  on  striking  an  obstacle,  but  it 
does  not  lift  its  base  from  the  channel  iron.  Both  rubber  tire  and 
the  steel  wires  are  springy  and  resilient.  They  give,  and  the  rubber 
lifts  or  springs  away  from  the  blow;    but  it  does  not  lift  its  base 
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from  the  channel  iron  unless  possibly  on  rare  occasions  on  meeting 
with  too  severe  a  blow. 

[4]  Third,  It  is  urged  that  in  Ohio  the  complainants  Consolidated 
Rubber  Tire  Company  and  the  Rubber  Tire  Wheel  Company  are 
under  injunction  which  forbids  them  to  prosecute  this  action.  That 
is  immaterial  so  far  as  the  complainant  James  D.  Hurd  is  con- 
cerned. He  can  maintain  this  action  alone,  and  is  entitled  to  be 
protected  in  his  territory  in  his  rights,  and  the  injunction  prayed 
for  will  protect  him  andl  him  alone.  The  district  court  in  Ohio  in 
the  action  referred  to  did  not  obtain  jurisdiction  of  Hurd,  and  it  did 
not  assume  to  enjoin  him  from  prosecuting  this  action  in  this  court 

The  defendant  here,  on  the  main  question,  urges  the  doctrine  of 
Keeler  v.  Standard  Folding  Bedl  Co.,  157  U.  S.  659,  15  Sup.  Ct. 
738,  39  L.  Ed.  848.  That  is  not  this  case,  and  even  there  Mr. 
Justice  Brown,  Mr.  Justice  Field,  and  Chief  Justice  Fuller  dissented. 
Full  faith  and  credit  can  be  given  the  decrees  mentioned  without 
holding  that  the  Kokomo  Company  and  the  Goodyear  Tire  &  Rubber 
Company  have  the  right  as  against  Hard  in  New  York,  not  a  party 
to  such  decrees  and  who  obtained  his  rights  under  the  Grant  patent 
now  held  valid  by  the  supreme  law  of  the  land  before  those  actions 
were  commenced,  to  sell  such  infringing  tires  in  New  York  and 
confer  the  right  on  their  vendees  doing  business  in  New  York  to 
vend  andl  usq  them  there.  And  I  do  not  think  Kessler  v.  Eldred,  206 
U.  S.  285,  27  Sup.  Ct.  611,  51  L.  Ed.  1065,  sieriously  conflicts  with 
these  views.  The  question  has  been  certified  to  the  Supreme  Court 
of  the  United  States,  and  this  court  adheres  to  its  opinion  heretofore 
expressed  in  Hurd  v.  Seim  et  al.  (C.  C.)  189  Fed.  591,  and  Hurd 
V.  Woodward  Co.  (C.  C.)  190  Fed,  28.  See  Hurd  v.  Seim  Co.,  191 
Fed.  832,  112  C.  C.  A.  349. 

On  the  motion  of  the  complainant  Hurd  alone,  there  will  be  an 
injunction  as  prayed  for  on  condition  that  the  complainant  Hurd 
execute  a  bond  approved  by  this  court  in  the  sum  of  $1,500  to  pay 
all  damages  the  defendant  may  sustain  by  reason  thereof  in  case  it 
is  held  such  dJecrees  protect  the  defendant 


BIBEL  PROCESS  CO.  ▼.  BEMINGTON-MAETIN  Oa 

(District  Court,  N.  D.  New  York.    July  13.  1912.) 

Patents  (f  292*) — Suits  pob  Infbingement— Bight  to  Insfbotion  o»  Al- 
leged Infringing  Maohincb. 

Suspicion  of  Infringement  Is  not  enough  to  Justify  an  order  requiring 
the  defendant  in  an  infringement  suit  to  permit  complainant  to  inspect 
machines -used  in  its  manufacturing  plant  and  alleged  to  Infringe,  and 
unless  In  exceptional  cases  such  an  order  will  not  be  made  on  affidavits 
made  prior  to  the  taking  of  testimony  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  %  446;  Dec  Dig. 
I  292.*] 

•For  other  cues  lee  same  topic  ft  I  numbsb  in  Deo.  *  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezae 
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In  Equity.  Suit  by  the  Eibel  Process  Company  against  the  Reming- 
ton-Martin Company.  On  motion  for  inspection  of  defendant's  alleged 
infringing  machines  and  to  compel  defendant  to  furnish  samples  of 
its  product.     Motion  denied; 

Fish,  Richardson,  Herrick  &  Neave,  of  Boston,  Mass.,  for  the 
motion. 
Hugo  &  Youst,  of  Wlatertown,  N.  Y.,  opposed 

RAY,  District  Judge.  This  is  a  suit  in  equity  to  restrain  alleged 
infringement  of  United  States  letters  patent  No.  845,224,  dated  Feb- 
ruary 26,  1907,  and  the  alleged  invention  relates  to  Fourdrinier  ma- 
chines and  has  for  its  object  "to  construct  and  arrange  the  machine 
whereby  it  may  be  run  at  a  very  much  higher  speed  than  heretofore 
and  produce  a  more  uniform  sheet  of  paper  which  is  strong,  even,, 
and  well  formed."  The  validity  of  this  patent  has  never  been  adju- 
dicated. The  complainant  presents  ex  parte  affidavits  tending  to 
show  that  the  defendant  is  using  machines  in  its  factory  which  come 
within  the  claims  of  the  patent  in  suit.  The  affiants  say  they  have 
been  in  defendant's  factory  and  have  observed  the  defendant's  ma- 
chines in  operation,  their  position,  etc.,  and  have  conversed  with 
persons,  probably  operatives  found  there,  and  that  one  end,  the 
breast-roll  end,  is  elevated.  No  testimony  has  been  taken  in  the  case 
by  either  party.  The  Fourdrinier  machines  are  old,  and  the  patent 
itself  states  that  the  wire  screen  on  which  the  pulp  mixture  is  carried 
to  form  the  paper  after  being  discharged  from  its  storage  and  feeding 
tank  "has  usually  been  arranged  to  move  in  a  horizontal  plane,  al- 
though I  am  aware  that  means  have  been  providled  for  adjusting  the 
breast-roll  end  of  the  wire  to  different  elevations,  usually  below  the 
level  to  provide  for  running  with  different  grades  of  stock,  as,  for 
instance,  with  quick  stock  and  slow  stock ;  but  so  far  as  I  am  aware 
the  making-wire  has  always  had  to  perform  the  work  of  drawing 
along  the  stock,  and  as  the  wire  moved  much  faster  than  the  stock, 
the  stock  waved  or  rippled  badly  near  the  breast-roll  end  of  the 
wire,  which  gradltially  diminished  until  an  equilibrium  was  established 
and  a  smooth,  even,  and  glassy  surface  presented,  and  not  until  the 
waving  or  rippling  ceased  did  the  fibers  (contained  in  the  'stocC:,' 
paper  making  material)  lay  down  uniformly  and  produce  a  well- 
formed  sheet  of  paper.  The  machine  has  been  run  necessarily  at  a 
slow  rate  of  speed  to  give  ample  time  for  the  water  to  escape 
(through  the  screen)  and  for  the  fibers  to  lay  down  so  as  to  make 
a  uniform  sheet,  and  in  case  the  time  was  insufficient  the  breast-roll 
end  of.  the  wire  had  been  lowered  still  further  until  the  desired  result 
was  accomplished." 

It  is  a  self-evident  fact,  common  knowledge,  that  a  fluid  mixture 
like  paper  stock,  ready  for  the  screen,  discharged  through  a  wide- 
mouthed  funnel  upon  a  moving  screen,  will  on  meeting  the  obstruc- 
tion, if  the  speed  of  the  stock  is  greater  than  that  of  the  screen,  or 
there  is  a  considerable  fall,  form  waves,  ripples,  and  currents,  and 
that  some  time  will  elapse  before  the  stock  will  settle  down,  become 
still,  so  that  when  taken  up  and  carried  again  on  the  wire  screen 
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It  will  form  a  smooth,  even-surfaced  paper.  If  the  breast-roll  end  of 
the  screen  is  lowest  so  that  a  sort  of  pool  is  formed  at  that  end  in 
which  the  stock  may  settle  and  become  still,  the  making-wire  or 
screen  as  it  moves  must  take  the  stock  from  such  pool  and  carry 
it  upward — drag  it  along.  The  idea  or  conception  of  the  patent  is 
that  time  may  be  'saved,  this  pool  and  the  dragging  of  the  stock 
done  away  with  by  elevating  the  breast-roll  end  of  the  screen  on 
which  the  paper  is  made  substantially  and  to  a  considerable  degree 
and  then  discharging  the  stock  (in  a  fluid  state,  of  course)  upon  the 
screen,  which  is  moved  at  a  little  more  rapid  rate  than  the  stock 
moves  as  it  comes  in  contact  with  the  screen  so  that  the  stock  will 
be  carried  largely  by  gravity — ^that  is,  be  running  down  hill,  aided  to 
some  extent  by  the  screen  propelled  in  the  same  direction,  which  will 
catch  the  onflowing  stock  as  it  meets  the  screen  and  carry  it  for- 
*  ward  a  little  more  rapidly  than  it  was  moving  before — and  that  thus 
there  will  be  no  obstructions,  and  the  waves  and  currents  will  be 
done  away,  and  the  formation  of  paper  on  the  screen  commence 
much  sooner  and  much  nearer  the  breast-roll  end,  and  a  greater 
amount  of  paper  of  a  smooth  and  better  character  than  before  be 
produced  in  a  given  time.  Of  course,  the  machine  has  means  for 
raising  and  lowering  the  breast-roll  end  as  it  had  before,  and  a  motor 
power  of  some  kind  for  moving  the  screen  and  also  a  guide  roll 
and  suction  boxes.  There  is  no  claim  of  improvement  in  any  of  these 
appliances.  As  matter  of  course,  some  mechanical  changes  were  in- 
volved. 

The  defendant  concedes  that  the  breast-roll  endls  of  •  its  screens 
(wires)  in  its  Fourdrinier  machines  are  elevated  above  the  hori- 
zontal plane;  but  it  denies  the  validity  of  the  patent  so  far  as  its 
screens  and  machines  are  concerned,  and  alleges  that  same  were  made 
and  purchased  and  put  in  operation  more  than  two  years  prior  to 
the  application  for  this  patent,  which  was  filed  August  22,  1906, 
and  then  elevated  and  designed  to  be  elevated  the  same  as  is  now  done. 

There  is  nothing  new  or  novel  in  the  paper  making  wire  or  screen, 
or  the  means  for  adjusting  the  breast-roll  of  said  wire  to  different 
elevations,  or  in  the  means  for  adjusting  the  speed  of  the  said  wire. 
The  only  question  is  whether  or  not  the  defendant  has  the  right  to 
elevate  the  breast-roll  end  of  its  screen  to  such  an  extent  that  the 
paper  stock  will  flow  down  it  by  gravity  instead  of  being  dragged,  and 
regulate  the  speed  of  the  screen  to  correspond  nearly  with  the  speed 
of  the  flow  of  such  stock.  No  new  or  novel  means  for  making  paper 
are  claimed.  So  far  as  appears,  the  old  means  are  employed;  but 
the  arrangement  of  these  means  while  paper  making  is  going  on  is 
different,  not  with  relation  to  each  other,  but  with  relation' to  the 
"stock"  discharged  on  the  screen,  and  then  the  speed  of  the  screen 
with  relation  to  the  speed  of  the  flow  of  the  stock  is  regulated.  I 
am  not  called  upon'  to  form  or  express  any  opinion  as  to  the  validity 
of  this  patent.  I  am  not  called  upon  to  express  any  opinion  as  to 
the  defense  of  prior  use,  etc.,  the  antiquity  of  the  idea  expressed  in 
the  patent.  The  defendant  has  not  had  opportunity  to  cross-examine 
thq  persons  whose  affidavits  are  presented  on  this  motion,  and,  if 
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their  testimony  is  taken,  \t  may  not  cross-examine  or  controvert  any- 
thing they  testify  to.  By  testimony  taken  in  the  case  the  complainant 
has  not  made  a  prima  facie  case  of  infringement.  It  does  not  as  yet 
appear  that  there  will  be  any  dispute  or  controversy  as  to  the  elevation 
of  the  breast-roU  end  of  defendant's  screens,  or  their  length. 

The  composition  used  by  defendant  in  making  its  paper  is  no  concern 
of  the  complainant  at  this  stage  of  the  case,  and  so  far'  as  appears,  de- 
fendant's product  is  on  the  market.  I  think  the  motion  premature. 
It  is  a  serious  thing  to  direct  a  manufacturing  corporation  to  allow  the 
attorney  and  agents  and  experts  of  a  rival  concern  to  enter  its  plant  and 
inspect  and  measure  its  machinery  and  the  operation  thereof  and  com- 
pel it  to  furnish  samples  of  its  stock  and  product.  "Suspicion"  of  in- 
fringement is  not  enough  to  justify  such  an  order  as  is  asked  for,  and 
I  decline  to  follow  Rowell  v.  William  Koehl  Co.  (D.  C.)  194  Fed.  446, 
447,  where  it  is  indicated  that  "suspicion  of  infringement"  will  justify 
an  order  of  inspection.  A  prima  facie  case  made  by  taking  testimony 
and  concealment  by  defendant  of  its  alleged  infringing  devices,  or  of 
plans,  drawings,  and  documents  would  justify  such  inspection.  This 
is  the  doctrine  of  Dobson  v.  Graham  (C.  C.)  49  Fed.  17,  and  Diamond 
Match  Co.  v.  Oshkosh  Match  Works  et  al.  (C.  C.)  63  Fed.  984,  985. 
In  Diamond  Match  Co.  v.  Oshkosh,  etc.,  supra,  the  court  said : 

"The  complainant  Is  not  entitled  to  the  aid  of  the  court,  upon  the  suspicion 
or  an  allegation  of  Infringement,  to  pry  into  the  business  operations  or  appli- 
ances of  the  defendants,  either  to  the  end  of  making  out  a  case  against  them, 
or  for  any  other  object  The  defendants  are  entitled  to  protection  in  their 
rights  and  property,  and  will  not  be  required  to  malie  premature  disclosures 
of  their  n:iatters  of  defense." 

And  in  Dobson  v.  Graham,  supra,  the  court  said: 
'^Complainant  will  not  be  granted  an  inspection  of  machinery  of  defendant 
kept  in  secret,  and  claimed  to  embody  important  secrets,  when  complainant 
produces  no  evidence  tending  to  show  that  it  infringes  his  patents." 

Cases  holding  that  a  defendant  and  the  officers  of  a  corporation 
may  be  compelled  to  produce  documents  and  papers  by  the  writ  of 
subpoena  duces  tecum  have  no  application  whatever.  The  writ  is 
provided  for  by  statute,  and  a  defendant  in  a  civil  case  and  the  offi- 
cers of  a  defendant  corporation  may  be  compelled  to  obey  it  the 
same  as  other  persons.  I  do  not  think  such  an  order  as  is  asked 
for  here  should  be  granted  on  affidavits  made  prior  to  the  taking  of 
testimony  in  the  case,  except  pwssibly  in  exceptional  cases  of  which 
this  is  not  one.  As  at  present  advised,  I  see  no  reason  whatever  for 
ordering  the  production  or  examination  of  defendant's  stock  or  prod- 
uct.  If  a  serious  question  is  presented  as  to  the  dimensions  of  the 
alleged  infringing  device  and  its  elevation  at  the  breast-roll  end  and 
the  relative  speed  at  which  the  wire  screen  and  stock  move  when 
the  machine  is  in  operation  a  case  may  be  presented  where  inspection 
should  be  ordered. 

The  motion  is  denied,  with  leave  to  renew  after  complainant  has 
made  its  prima  facie  case  and^  defendant  has  disclosed  its  defense. 
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ELBS  V.  ROCHESTER  EGG  CARRIER  CO. 

(District  CJourt,  W.  D.  New  Xork.    July  22,  1912.) 

^0.  47a 

Patents  (|  328*) — ^Valxditt  and  Infringement— Ego  Casbieb. 

The  Jenne  patent.  No.  722,512,  for  an  egg  carrier  consisting  of  a  paste- 
board case  with  egg  cells,  for  carrying  and  delivering  eggs  to  consumers, 
covers  a  narrow  Improvement  on  prior  structures  and  is  limited  to  a  com- 
bination of  a  cover  with  flaring  flanges  and  partition  strips  between  the 
cells  having  the  upper  portion  of  the  ends  next-  the  side  of  the  case  cut 
away  to  receive  the  flanges  of  the  cover,  which  thus  have  a  cushioning 
effect  affording  an  additional  protection  to  the  eggs.  As  so  construed, 
held  not  Infringed. 

In  Equity.  Suit  by  John  G.  Elbs  against  the  Rochester  Egg  Car- 
rier Company.     On  final  hearing.    Decree  for  defendant. 

Church  &  Rich,  of  Rochester,  N.  Y.  (Frederick  F.  Church,  of 
counsel),  for  complainant. 

George  P.  Keating,  of  Buffalo,  N.  Y.  (Harold  H.  Simms,  of  coun- 
sel), for  defendant. 

HAZEL,  District  Judlge.  The  bill  alleges  infringement  of  letters 
patent  No.  722,512,  granted  March  10,  1903,  to  Henry  S.  Jenne  for 
improvements  in  tgg  carriers.  The  device  relates  to  a  receptacle 
for  safeljr  carrying  eggs  from  the  place  of  sale  to  the  consumer, 
and  consists  of  two  prmcipal  parts — ^the  carrier  part  and  the  cover. 
The  carrier  part,  made  reasonably  strong  and  a  trifle  higher  than 
the  length  of  an  tgg,  is  ordinarily  rectangular  in  form  and  adapted 
for  carrying  12  eggs;  the  bottom  thereof  being  constructed  to  give 
a  yielding  support  for  the  eggs  placed  in  an  upright  position  in  the 
egg  cells  which  are  formed  by  strips  of  cardboard!  running  length- 
wise and  across  the  carrier.  The  cover  is  tray-shaped  with  flaring 
edges,  and  is  made  to  fit  over  the  tops  of  the  eggs  within  the  walls 
of  the  carrier  with  the  inner  side  downward.  It  is  held  in  place  by 
a  fastening  device  consisting  of  a  rod  extending  across  the  upper 
surface  of  the  carrier  and  sliding  longitudinally  in  grooves  on  the 
outer  sides  of  the  case. 

The  patent  has  nine  claims,  but  claims  2  and  6  only  are  in  con- 
troversy.   They  read  as  follows: 

2.  An  egg  carrier  consisting  of  a  case  provided  with  partitions  forming 
egg-recelvlng  pockets,  a  removable  cover  formed  with  a  flange  interposed  be- 
tween the  walls  of  the  case  and  ends  of  the  upper  portions  of  the  partitions, 
and  means  adjustably  connected  to  the  case  for  engaging  and  releasing  said 
cover  as  set  forth. 

6.  In  an  egg  carrier,  the  combination  of  a  case  provided  with  partitions 
having  the  upper  portions  of  their  end  edges  clear  from  the  interior  of  the 
case,  and  a  tray-shaped  cover  disposed  inverted  In  the  case  and  having  Its 
flanges  passing  across  the  clear  portions  of  the  ends  of  the  partitions  as  set 
forth. 

The  elements  of  claim  2  are:  (1)  A  case  with  partitions  or  pockets 
for  holding  the  eggs;    (2)  a  cover  with  a  flange,  the  flange  inter- 

•For  other  cases  see  same  topic  &  9  numbkv  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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posed  between  the  walls  of  the  case  and  the  partitions;  and  (3)  a 
fastening  device  for  holding  the  cover  in  place  over  the  tops  of 
the  eggs.  Claim  6  is  substantially  the  same  as  claim  2,  save  that 
the  latter  includes  means  for  releasing  the  cover,  and  specifies  that 

I  the  partition  Strips  at  their  upper  parts  shall  be  clear  from  the  interior 

I  of  the  case,  while  the  former  claim  provides  that  the  flared  part 

of  the  cover  shall  be  "interposed  between  the  walls  of  the  case  and 
ends  of  the  upper  portions  of  the  partitions." 

The  words  "as  set  forth,"  at  the  end  of  the  claims,  necessitate 
reference  to  the  description  to  ascertain  their  scope.    The  defenses 

j  are  invalidity  and  noninfringement.    An  examination  of  the  record 

'  satisfies  me,  assuming  the  validity  of  the  claims  in  controversy,  that 

they  are  entitled  only  to  strict  construction,  and  are  limited  in  scope 

j  to  a  cutting  away  of  the  upper  portions  of  the  ends  of  the  partitions 

in  such  a  way  as  to  clear  the  edgts  from  the  interior  of  the  frame 
enabling  the  flared  portions  of  the  cover  to  rest  next  to  the  interior 
walls  of  the  carrier  on  the  cleared  portions  of  the  partitions.  The 
patentee  was  not  the  first  to  construct  an  egg  carrier  of  the  kind 
under  consideration,  as  such  devices  had  been  in  use  in  one  form 
or  another  for  many  years.  He,  however,  was  the  first  to  combine 
an  egg  carrier  having  cells  or  pockets  for  containing  the  eggs,  with 
a  cover  having  flaring  flanges  to  be  inverted  over  the*  eggs  placed 

I  upright  in  the  cells.     The  file  wrapper  and  contents  show  that  the 

I  Patent  Ofiice  was  of  the  opinion  that  the  novelty  of  the  claims  con- 

sisted in  the  combination  of  a  cover  with  flaring  flanges  and  cut 

I  away  partition  strips  within  the  walls  of  the  case;   the  latter  being 

the  essential  element.  The  original  claim  3,  the  cancellation  of  which 
supports  this  view,  was  broadly  for  a  tray-shaped  cover  placed  in- 
verted over  the  pockets ;  but  the  aforesaid  inclusion  of  the  cut  away 

I  portions  of  the  partitions  for  the  accommodation  of  the  flanges  is 

I  a  limitation  which  must  accompany  the  claims  to  insure  their  validity. 

I  J.  L.  Mott  Iron  Works  v.  Standard  Mfg.  Co.,  53  Fed.  819,  4  C.  C. 

I  A.  28;  Roemer  v.  Peddie,  132  U.  S.  313,  10  Sup.  Ct.  98,  33  L.  Ed. 

I  382;    Sargent  v.  Hall  Safe  &  Lock  Co.,  114  U.  S.  63,  5  Sup.  Ct. 

!  1021,  29  L.  Ed.  67.    This  construction  is  supported  by  the  prior  art. 

I  The  Fisk  patent,  for  instance,  granted  1882,  relates  to  the  manner 

I  of  delivering  eggs  in  suitable  carriers  having  trays  with  pockets  or 

cells  in  them  for  holding  eggs,  and  attached  cords  for  lifting  the  trays 
from  the  case.  The  Dorn  &  Shibley  patent.  No.  89,133  carries  the 
eggs  for  safe  transportation  in  cells  or  pockets  corresponding  to  the 
size  of  an  egg,  and  covers  them  with  a  tray  of  canvas  with  interior 
partitions  into  which  the  eggs  can  be  transferred  by  inverting  the 
carrier.  The  patent  to  Schaeffer,  granted  1877,  shows  a  paper  tray 
or  cover  which  may  be  readily  affixed  to  the  carrier,  but  which  has 
no  flared  flange  as  has  the  patent  in  suit.  The  Perkins  patent  No. 
449,330,  defendant's  best  reference,  comes  close  to  containing  the 
combination  in  suit.  In  that  patent  are  described  a  carrier  having 
cells  or  partitions  made  of  cardboard  strips,  and  a  flanged  cover.  The 
flange  does  not  flare,  and  this  difference  seems  to  be  the  only  ap-^ 
.preciable  difference  between  the  two  carriers,  except  that  in  the  Per- 
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kins  carrier  the  cover,  although  inserted  within  the  side  walls  of  the 
carrier,  rests  directly  above  the  tgg  pockets  and  not  between  the  walls 
of  the  case  and  the  partition  strips,  as  in  complainant's  carrier.  The 
Wright  patent,  No.  371,159  discloses  a  flanged  cover  the  flanges  of 
which  rest  between  the  top  edges  of  the  partitions  and  the  side  walls 
of  the  case.  In  view  of  such  Perkins,  Schaeffer,  and  Wright  struc- 
tures it  was  not,  in  my  opinion,  invention  simply  to  flare  the  flange  of 
the  tray  resting  on  the  partition  strips  without  the  additional  feature 
of  cutting  away  the  partitions  at  the  outer  edges  to  enable  placing 
such  flared  portion  adjacent  to  the  side  walls  of  the  case,  and  on  top 
of  the  cleared  partitions.  While  it  may  be  true  that  the  flaring  edges 
of  complainant's  cover  impart  a  so-called  cushioning  eflfect  and  addi- 
tional protection  for  the  eggs,  yet  any  such  effect  is  attributable  to 
the  combination  of  the  cutting  away  of  portions  of  the  strips  together 
with  the  flaring  of  the  flange.  The  defendant  by  its  adaptation  prob- 
ably achieves  a  result  not  widely  different  from  that  achieved  by  com- 
plainant, although  the  protection  to  the  eggs  by  a  cushioning  eflfect 
is  not  present. 

It  is  not  enough  that  defendant's  carrier  performs  the  same  func- 
tions as  the  patent  in  suit.  If  practically  the  same  result  is  attained 
by  means  which  are  not  an  appropriation  of  the  Jenne  invention,  a 
case  of  infringement  is  not  made  out.  The  defendant's  egg  carrier 
consists  of  a  pasteboard  case  having  a  perforated  bottom  and  egg 
cells,  but  the  side  partitions  are  not  cut  away  as  in  complainant's  car- 
rier to  permit  the  cover  to  rest  on  top  of  the  eggs  between  the  cut  off 
portions  and  the  side  walls.  The  tops  of  the  partitions  in  the  de- 
fendant's structure  abut  the  side  walls  at  each  end,  and  there  is  a 
marginal  space  within  the  interior  of  the  receptacle  within  which  is 
placed,  on  top  of  the  eggs,  a  tray  or  cover  retained  in  position  by  arch- 
shaped  rods  affixed  to  each  end  of  the  interior  of  the  receptacle.  The 
tray  though  flared  at  the  edges  is  not  used  to  secure  a  cushioning  ef- 
fect, but  by  means  of  its  flared  edge  it  becomes  a  support  while  in 
place  and  also  receives  and  holds  the  eggs  when  the  carrier  is  inverted. 

No  particular  mention  is  made  herein  of  the  feature  relating  to  the 
method  of  holding  the  cover  or  tray  in  place,  and  my  understanding 
is  that  it  is  not  claimed  that  the  bails  placed  at  each  end  of  defend- 
ant's receptacle  infringe  the  bar  and  groove  arrangement  of  the  pat- 
ent in  suit.  The  use  of  pivoted  bails  at  each  end  of  a  carrier  as.  in 
defendant's  receptacle,  for  holding  the  cover  in  place  qn  top  of  the 
eggs,  was  an  old  device  and  is  shown  in  the  Kjesbu  &  Stenson  patent 

Although  the  patentee  has  made  a  slight  improvement  over  the  prior 
art  by  providing  means  for  better  protection  of  the  eggs  contained  in 
the  receptacle  during  delivery,  yet,  if  there  was  invention  (any  ex- 
isting doubt  as  to  patentability  I  resolve  in  his  favor),  it  must,  in 
view  of  the  prior  art,  be  regarded  of  such  meagerness  as  to  call 
for  so  narrow  a  construction  of  the  claims  in  controversy  as  to  exon- 
erate the  defendant  from  the  charge  of  infringement  notwithstanding 
any  similarities  in  appearance  between  its  structure  and  complain- 
ant's. 

The  bill  is  dismissed,  with  costs. 
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In  re  CANTON  IRON  &  STEEL  CO. 

In  re  FREEDMAN. 

(District  Court,  D.  Maryland.    June  10,  1912.) 

1.  Bankruptct  (§  340*) — Claimb  — Identttt  of  Debtor  —  Bvidbncb  —  Sitwi- 

CIE??CT. 

On  a  claim  against  the  estate  of  a  bankrupt  for  the  price  of  merchan- 
dise, eviaeuce  field  to  show  that  credit  was  extended  to  an  allied  corpo- 
ration, and  not  to  the  bankrupt 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig-  I  527;  Dec. 
Dig.  §  340.»] 

2.  Bankruptcy  (t  342%*) — Claims— Objbctiows.  . 

Where  It  appears  that  a  claim .  against  the  bankrupt's  estate  has  been 
properly  disallowed  on  objections  made  and  conducted  by  the  creditors  in 
their  own  names,  who  voluntarily  assumed  liability  for  costs  and  expens- 
es, the  order  of  disallowance  will  not  be  disturbed  on  a  theory  that  the 
trustee  was  the  only  proper  person  to  attack  the  claim. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  530;  Dec. 
Dig.  §  342%.*] 

3.  Barkruptct  (S  342%^) — Claims — Objections — Irrboularitieb. 

An  order  disallowing  a  claim  against  a  bankrupt's  estate  on  objections 
by  creditors  after  the  claim  had  been  allowed  will  not  be  disturbed  on 
a  tlieory  that  a  petition  for  reconsideration  and  disallowance  of  the  clalni 
should  have  been  filed,  where  the  creditors*  objections  were  given  the 
effect  of  such  petition. 

[Ed.  Note. — For  lother  cases,  see  Bankruptcy,  Cent  Dig.  |  530% ;  Dec. 
Dig.  §  342%.*] 

In  the  matter  of  the  Canton  Iron  &  Steel  Company,  bankrupt.  On 
review  of  an  order  of  the  referee  disallowing  the  claim  of  Joseph 
Freedman.    Affirmed. 

Daniel  S.  Sullivan,  for  Joseph  Ereedman. 

Bartlett,  Poe,  Claggett  &  Bland,  for  Hudson  Trust  Co.  and  John  B. 
Casey. 

ROSE,  District  Judge.  [1]  Joseph  Freedman  says  the  bankrupt 
owes  him  $7,632.53  for  merchandise  sold  and  delivered  to  it.  He  will 
be  called  the  claimant.  Certain  large  creditors  of  the  bankrupt  deny 
that  it  owes  him  an3rthing.  They  contend  that  he  sold  the  merchan- 
dise in  question  to  another  corporation,  the  Iron  &  Steel  Products 
Company,  and  that  it  and  not  the  bankrupt  is  his  debtor  therefor. 
For  brevity  it  will  be  called  the  "Products  Company,"  Prior  to 
the  spring  of  early  summer  of  1909  the  bankrupt  was  in  no 
wise  connected  with  the  Products  Company.  The  latter  was  first 
formed  about  that  time  for  the  purpose  of  acquiring  the  capital  stock 
of  corporations  engaged  in  such  business  as  that  which  the  bank- 
rupt was  then  carrying  on.  It  became  the  holder  of  all  the  capital 
stock  of  the  bankrupt  and)  of  four  other  companies.  It  planned  that 
its  officers  or  agents  should  buy  the  raw  material  for  the  plants  of 
its  subsidiary  companies,  that  all  their  bookkeeping  should  be  done 
by  it  at  its  central  offices,  and  that  all  payments  for  goods  used  by 

•For  oUitr  catei  ae«  luna  topic  ft  8  mumbss  in  Dec.  ft  Am.  Digs.  1907  to  <Uto,  ft  Rep'r  IndezM 
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any  of  them  should  be  made  by  it.  In  short,  that  it,  and  not  they, 
should  deal  with  the  outside  public.  What  it  thus  undertook  to  do ' 
it  in  large  part  did.  In  practice  it' was  found  that  in  some  instances 
the  mill  managers  could  buy  to  better  adhrantage  than  could  the  central 
office.  The  bankrupt  had  been  in  business  for  several  years.  It  had 
a  more  or  less  well-established  credit.  Some  concerns  which  had  been 
in  the  habit  of  selling  it  in  the  days  of  its  independent  existence  con- 
tinued to  ship  goods  to  it  after  its  stock  had  become  the  property  of  the 
Products  Company.  Sometimes  these  supplies  were  ordered  by  the 
mill  manager  of  the  bankrupt  who  was  the  same  man  who  had  given 
the  orders  before  the  Products  Company  was  formed.  Sometimes 
these  ordiers  came  from  -the  latter  company.  To  some  persons  pay- 
ments were  made  either  occasionally  or  habitually  from  the  bankrupt's 
office.  In  most  instances  the  bills  were  paid  by  the  Products  Company. 
The  latter's  span  of  life  was  of  the  shortest.  Within  10  months  after 
it.  began  business  it  was  hopelessly  insolvent  and  in  receiver's  hands. 
Its  fall,  carried  the  subsidiary  companies  down  with  it.  For  the  first 
time  perhaps  some  of  the  concerns  which  were  certainly  creditors  of 
it  or  of  one  of  them  began  to  wonder  which  was  their  debtor.  It  was 
some  time  before  they  could  make  up  their  minds.  The  trustee  of  the 
bankrupt  and  the  receivers  of  the  Products  Company  were  in  litiga- 
tion. The  winner  would  pay  its  creditors  a  larger  dividend!  than  the 
loser  could.  The  claimant,  as  well  as  others,  was  frankly  anxious  to 
know  what  the  outcome  of  the  legal  controversy  would  be.  His  let- 
ters in  the  record  show  that  he  wanted  to  make  his  claim  against  the 
company  which  would  pay  the  most.  In  the  end  the  substantial  vic- 
tory was  with  the  trustee  in  bankruptcy.  Before  that  result  became 
probable,  the  year  after  adjudication  in  which  creditors  are  required 
to  prove  their  claims  had  well-nigh  expired.  Only  a  few  days  re- 
mained. The  claimant's  proof  was  tendered  on  the  20th  of  May,  1911. 
The  adjudication  had  taken  place  May  24,  1910. 

The  referee  held  that  the  claimant  had  given  credit  to  the  products 
Company,  and  not  to  the  bankrupt.  In  consequence  he  disallowed  the 
claim.  The  claimant  filed  his  petition  for  review.  He  says  that  his 
proof  of  claim  was  in  proper  form.  The  claim  itself  had  once  been 
allowed.  He  invokes  the  rule  that  such  proof  is  in  itself  prima  facie 
evidence  that  the  claim  is  due  and  owing.  The  burden  of  showing 
that  it  is  not  is  thrown  upon  him  who  would  question  it.  In  this  case 
it  is  not  necessary  to  consider  how  far  that  rule  goes,  and  to  what 
limitations  or  qualifications,  if  any,  it  is  subject.  The  claimant  has 
been  fully  examined  both  on  his  own  behalf  and  on  that  of  the  object- 
ing creditors.  He  has  told  his  story  as  he  would  now  like  to  tell  it 
From  his  own  evidence,  and  that  supplied  by  contemporaneous  docu- 
ments, it  is  difficult  to  see  how  the  referee  could  have  come  to  any  oth- 
er conclusion  than  he  did.  The  idea  of  holding  the  bankrupt  was  ob- 
viously an  afterthought  on  the  part  of  the  claimant.  Much  tliat  the 
claimant  did  both  before  the  collapse  of  the  two  companies  and  after 
was  utterly  inconsistent  with  any  purpose  to  claim  that  any  one  other 
than  the  Products  Company  was  his  debtor.  The  excepting  creditors 
have  abtmdantly  sustained  any  burden  of  proof  which  rests  upon  them. 
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\Vhat  has  been  said  disposes  of  the  merits  of  the  real  controversy  be- 
tween the  parties.  Some  technical  questions  have,  however,  been 
raised,  and  must  be  dealt  with. 

[2]  The  claimant  says  that  after  the  trustee  has  been  elected  and 
has  qualified  he  is  the  proper  person,  and  the  only  proper  person,  to 
dispute  the  validity  of  claims  made  against  the  estate.  If  this  conten- 
tion be  correct,  it  still  remains  true  that  upon  applications  of  creditors 
the  court  will  in  a  proper  case  instruct  the  trustee  to  contest  what 
appear  to  be  doubt ftU  claims,  provided  the  objecting  creditors  will  in- 
demnify the  estate  against  the  cost  of  so  doing.  In  this  case  the  credi- 
tors by  making  their  objections  and  conducting  the  controversy  in 
their  own  names  voluntarily  assumed  liability  for  costs  and  expenses. 
Now  that  the  case  has  been  fully  presented,  to  ignore  all  that  had  been 
done,  and  to  instruct  the  trustee  to  begin  the  litigation  over  again, 
would  be  to  carry  respect  for  technical  regularity  too  far.  It  would 
be  wasting  both  time  and  money. 

[3]  Similar  reasons  require  the  overruling  of  the  remaining  ob- 
jection of  the  claimant  to  the  referee's  findings.  He  says  that  the  at- 
tack on  his  claim  was  not  made  in  the  proper  time  or  in  the  proper 
manner.  The  referee  stated  a  first  distribution  account,  by  which  he 
allotted  a  dividend  to  all  the  creditors  whose  claims  had  been  proved 
and  allowed.  Among  these  claims  was  that  of  the  claimant.  Creditors 
then  excepted  to  the  allowance  of  a  large  number  of  such  claims, 
among  them  that  of  the  claimant.  The  latter  says  that  the  proper 
course  would  have  been  to  have  filed  a  petition  with  the  referee  for 
the  reconsideration  and  disallowance  of  his  claim.  In  that  he  is  right, 
although  the  practice  in  this  district  until  recently  has  been  to  bring 
up  such  questions  in  the  manner  in  which  they  have  been  here  raised. 
The  irregularity  has  done  the  claimant  no  harm.  The  exceptions  of 
the  creditors  have  been,  in  fact,  treated  precisely  as  if  they  had  been 
a  petition  for  the  reconsideration  of  the  allowance  of  the  claim.  The 
so-called  exceptions  have  been  heard  by  the  referee  as  he  would  have 
heard  the  petition  for  reconsideration.  His  action  thereon  has  been 
brought  here  for  review  as  it  would  have  been  had  he  passed  upon  the 
petition  instead  of  upon  the  exceptions.  If  there  has  been  error,  there 
has  been  no  injury.  The  attack  upon  the  claim  has  been  made  in  time. 
The  estate  is  not  yet  closed. 

It  follows  that  the  action  of  the  referee  in  disallowing  the  claim  was 
right,  and  must  be  affirmed. 


Ez  parte  LANGS. 
j  (District  Court,  B.  D.  Missouri,  B.  D.    July  22,  1012.) 

I  1.  Aliens  (§§  67,  70*) — ^Natubalization — Jubisdiotion. 

j  The  Jurfldiction  of  courts  in  nataralizing  aliens  is  conferred  by  statute 

and  must  be  exercised  in  a  special  and  summary  manner,  and  its  judg- 

'  ment  can  only  be  supported  by  a  record  showing  facts  necessary  to  con- 

fer Jurisdiction. 

I  [Ed.  Note.— For  other  cases,  see  AUens,  Cent  Dig.  ||  131-137,  146,  151, 

j  154-160;   Dec.  Dig.  H  67,  70.*] 

*For  oUier  cases  see  some  topic  &  9  mvmbbb  in  Dec.  h  Am.  Diss.  1907  to  date,  9u  Rep'r  Indexes 
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2.  Aliens  (J  68*)  —  Nattjbalization  —  Deglabation  of  Intenttow  —  Suffi- 

CIENCT. 

A  declaration  of  intention  to  be  a  citizen,  which  contains  neither  a  re- 
nunciation, by  name,  of  allegiance  to  the  sovereign  of  whom  declarant 
is  a  subject,  nor  a  renunciation,  particularly,  of  allegiance  to  the  state 
of  which  he  is  a  subject,  does  not  comply  with  Rev.  St  U.  S.  §  2165  (U. 
S.  Comp.  St  1901,  p.  1329),  requiring  declarant  to  renounce  allegiance  to 
any  foreign  sovereignty,  and  particularly  by  name  the  sovereignty  of 
which  he  may  be  at  the  time  a  citizen  or  subject 

[Ed.  Note. — For  other  cases,  see  Aliens,  Gent  Dig.  §§  138-145;  Dec. 
Dig.  $  68.*] 

3.  Aliens  (§  68*) — Natubalization — Statutes — Construction. 

Though  the  naturalization  laws  must  be  liberally  construed  to  enable 
those  aliens  who  under  the  law  are  entitled  to  citizenship  to  acquire  it. 
the  prerequisites  prescribed  by  statute  in  plain  language  cannot  be  dis- 
pensed with. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  §§  138-145;  Dec 
Dig.  §  68.*] 

Application  by  Herbert  Charles  Lange  for  naturalization,    uenied. 

M.  R.  Bevington,  Chief  Naturalization  Examiner,  for  the  United 
States. 

TRIEBER,  District  Judge.  Petitioner's  application  for  naturaliza- 
tion was  accompanied  by  a  certificate  of  his  declaration  of  intention 
to  become  a  citizen  of  the  United  States,  of  which  the  following  is  a 
copy: 

"The  United  States  of  America,  State  of  Texas,  County  of  Galveston. 

"County  Court,  Galveston  County. 
"Be  it  remembered,  that  on  this,  the  12  day  of  Oct.  in  the  year  of  our  Lord 
one  thousand,  eight  hundred  and  92,  before  me,  A.  Waklee,  clerk  of  the  coun- 
ty court,  in  and  for  the  county  of  Galveston,  in  the  state  of  Texas,  personal- 
ly appeared  Herbert  C,  Lange,  an  alien,  and  on  oath  declared  that  he  was 
born  at  Oermany  on  the  18  day  of  August,  1S67;  that  he  emigrated  to  the 
United  States  on  the  25  day  of  Dec,,  1872,  and  further  declared  it  to  be,  bona 
flde,  his  intention  to  become  a  citizen  of  the  United  States  of  America,  and 
to  renounce  forever  all  allegiance  and  fidelity  to  any  prince,  potentate,  state 
or  sovereignty  whatever,  and  particularly  to  ♦  •  •  of  whom  he  is  a  sub- 
ject [Signed]  Herbert  C.  Lange. 
"Sworn  to  and  subscribed  before  me,  the  12  day  of  Oct,  A.  D.  1892. 

."A.  Waklee,  Clerk  County  Court,  Galveston  County.    [SeaL]" 

Then  follows  the  certificate  of  the  clerk  that  this  is  a  true  copy  of 
the  original  declaration  of  intention. 

The  declaration  was  on  a  printed  form ;  the  words  in  italics  being 
written  in. 

The  act  of  Congress  prescribing  the  requirements  of  such  a  declara- 
tion of  intention  is  the  first  subdivision  of  section  2165,  R.  S.  (U.  S. 
Comp.  St.  1901,' p.  1329),  and  is  as  follows: 

"He  shall  declare  on  oath  before  a  Circuit  or  District  Court  of  the  United 
States,  or  a  district  or  Supreme  Court  of  the  territories,  or  a  court  of  rec- 
ord of  any  of  the  states  having  common-law  jurisdiction,  and  a  seal  and  clerk, 
two  years,  at  least,  prior  to  his  admission,  that  it  is  bona  fide  his  intention 
to  become  a  citizen  of  the  United  States,  and  to  renounce  forever  all  al- 
legiance and  fidelity  to  any  foreign  prince,  potentate,  state,  or  sovereignty, 

•For  oUiar  cases  see  same  topic  A  S  numbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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find  particnlarly.  by  name,  to  the  prince,  potentate,  ^tate  or  aoyereignty  of 
which  the  alien  may  be  at  the  time  a  citizen  or  subject" 

The  declaration  here' presented,  as  will  be  seen,  contains  neither  a 
renunciatipn  of  allegiance  to  the  sovereign  of  whom  he  was  a  subject 
by  name,  nor  does  it  renounce  particularly  allegiance  or  fidelity  to  the 
state  of  which  he  was  then  a  subject.  Is  this  omission  of  such  a 
nature  as  to  vitiate  the  declaration  entirely  ? 

[1]  The  jurisdiction  of  the  courts  to  naturalize  aliens  is  conferred 
by  special  statute,  and  is  to  be  exercised  in  a  special  and  summary 
manner,  and  not  according  to  the  rules  governing  courts  in  plenary 
proceedings.  Usually  these  proceedings  are  ex  parte,  and  the  dec- 
larations of  intention  almost  invariably  ex  parte.  The  law  is  well 
settled  that  in  such  cases  a  judgment  can  only  be  supported  by  a 
record  which  shows  that  all  the  facts  necessary  to  confer  jurisdiction 
existed,  as  no  presumptions  as  to  jurisdiction  will  be  indulged.  Har- 
vey V.  Tyler,  2  Wall.  328,  17  L.  Ed.  871 ;  Galpin  v.  Page,  18  Wall. 
371,  21  L.  Ed.  959;  Morris  v.  Dooley,  59  Ark.  483,  28  S.  W.  30,  430. 

In  Re  Bodek  (C.  C.)  63  Fed.  813,  Judge  Dallas  held: 

"An  applicant  for  naturalization  then,  is  a  suitor,  who,  by  his  petition,  in- 
stitutes a  proceeding  in  a  court  of  Justice  for  the  judicial  determination  of 
an  asserted  right.  Every  such  petition  must,  of  course,  allege  the  existence 
of  alt  facts  and  the  fulfillment  of  all  conditions,  upon  the  existence  and  ful- 
fillment of  which  the  statutes  which  confer  the  right  asserted  have  made  it 
dependent,  4ind  I  believe  that  the  petitions  usually  presented  conform  to  this 
rule." 

[2]  The  Congress,  in  enacting  this  statute,  for  reasons  which  courts 
cannot  inquire  into,  did  not  consider  it  sufficient  to  require  of  the 
alien  merely  a  renunciation  of  allegiance  to  his  sovereign  and  state 
in  general  terms,  but,  in  addition  to  these  general  terms,  prescribed 
the  additional  renunciation,  "by  name,  to  the  prince,  potentate,  state 
or  sovereignty  of  which  the  alien  may  be  at  the  time  a  citizen  or  sub- 
ject.'* In  the  declaration  of  intention  now  presented  the  petitioner 
wholly  omitted  this  latter  requirement.  To  hold  that  this  omission  is 
immaterial  would,  in  effect,  be  an  amendment  of  the  act  of  Congress, 
by  disregarding  a  material  part  of  the  statute,  because,  in  the  opinion  " 
of  the  court,  it  was  unnecessarily  or  inadvertently  inserted.  No  one, 
of  course,  will  contend  that  the  court  possesses  such  power. 

The  applicant,  although  a  native  of  Germany,  may  be  a  subject 
or  citizen  of  some  other  country ;  he  may  have  been  born  there,  while 
his  mother,  a  subject  of  the  Czar  of  Russia,  was  there  on  a  visit ;  his 
father  might  have  been  naturalized  in  some  other  country  when  the 
applicant  was  a  minoi:;  or  the  petitioner  might  himself  by  naturaliza- 
tion have  become  a  subject  of  some  country  other  than  that  of  his 
birth.  An  applicant  may  be  a  subject  of  a  country  with  which  the 
United  States  is  at  war,  although  not  bom  there.  These  illustrations 
show  that  thqre  are  some  reasons  for  the  requirement  that  the  re- 
nunciation be  "particularly  by  name  to  the  prince  and  sovereignty 
of  which,  at  the  time,  he  is  a  subject  or  citizen." 

In  Re  Lewkowicz  (D.  C.)  169  Fed.  927,  the  declaration  of  the  peti- 
tioner erroneously  alleged  that  he  was  a  native  of  France,  and  that  it 
was  his  "intention  to  renounce  allegiance,  etc.,  to  the  Republic  of 
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France/'  while,  in  fact,  he  was  a  native  and  subject  of  Russia.  This 
error  was  field  to  be  fatal,  and  the  application  for  naturalization  de- 
nied. 

In  Cummings,  Petitioner,  41  N.  H.  270,  there  was  na  allegation  in 
the  petition  that  it  had  been  the  bona  fide  intention  of  the  applicant 
for  three  years  next  prior  to  his  application  to  become  a  citizen  of 
the  United  States,  and  it  was  held  that,  as  the  statute  expressly  re- 
quires such  intention  to  be  alleged  and  proved,  the  application  was 
fatally  defective. 

In  Ex  parte  Smith,  8  Blackf.  (Ind.)  395,  a  declaration  of  inten- 
tion omitting  the  name  of  the  sovereign,  being  described  particularly 
as  "the  Queen  of  Great  Britain  and  Ireland,"  was  held  to  be  a  sufficient 
compliance  with  the  act  of  Congress.  Assuming  this  to  be  a  correct 
construction  of  the  statute,  it  is  distinguishable  from  the  case  at  bar, 
as  this  applicant's  declaration  of  intention  not  only  omits  the  name 
of  the  sovereign,  but  also  the  country  whose  subject  he  is  by  nativity 
or  naturalization. 

[3]  While  the  court  is  of  the  opinion  that  the  naturalization  laws 
should  be  liberally  construed  in  order  to  enable  those  aliens  who,  un- 
der the  law,  are  entitled  to  American  citizenship,  to  acquire  it,  the 
prerequisites  prescribed  by.  Congress  in  plain  and  unambiguous  lan- 
guage cannot  be  dispensed  with  by  the  courts,  even  if  a  hardship  may 
result  thereby  to  an  individual.  In  this  case  the  court  has  no  doubt 
but  that  the  error  was  that  of  the  clerk  before  whom  the  dteclaration 
was  made;  but,  as  the  law  requires  that  a  proper  declaration  of  in- 
tention containing  certain  statements  to  be  made  under  oath  is  a  pre- 
requisite to  giyt  the  court  jurisdiction,  it  cannot,  be  disregarded. 

In  Re  Lewkowicz,  supra,  the  mistake  seemed  to  have  been  made 
by  the  interpreter,  the  applicant  at  that  time  not  understanding  Eng- 
lish, but  the  application  was  hy  the  court  denied. 

As  the  applicant  seems  to  possess  the  necessary  qualifications  for 
naturalization  and  gives  promise  of  good  citizenship,  the  application 
is  denied  without  prejudice. 


THE  THOMAS  W.  RODGERS. 

(District  Ck>nrt,  E.  D.  New  York.    June  19,  1912.) 

UxBTmm  LiKNs  (§  29*) — Rj&paibs — ^Authobitt  of  Pebson  GoNTBAcnzro* 

One  making  repairs  on  a  vessel  on  its  credit  at  the  instance  of  a  per- 
son ostensibly  the  owner,  and  who  was  in  possession  under  a  contract 
which  was  in  effect  one  of  conditional  sale,  is  entitled  to  a  maritime  Uen 
therefor,  and  especially  where  the  vendor,  who  retook  possession  on  the 
bankruptcy  of  the  purchaser  or  lessee,  had  knowledge  through  an  agent 
that  the  work  was  being  done,  and  made  no  objection. 

[Ed.  Note. — For  other  cases,  see  Maritime  Liens,  Cent  big.  |  48 ;  Dec. 
Dig.  §  29.* 

Creation  of  maritime  liens  by  transactions  with  persons  other  than 
owner,  charterer,  or  master  of  vessel,  see  note  to  The  F.  A.  Kllbum,  10.3 
C.  O.  A.  255.] 

^For  other  oasei  sea  same  topic  A  9  nvmsbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rept  ladexit 
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In  Admiralty.     Suit  by  the  John  W.  Sullivan  Company  against 
the  steamtug  Thomas  W.  Rodgers.    Decree  for  libelant 
Alexander  &  Ash,  for  libelant 
James  J.  Macklin,  for  claimant 

^  CHATPIELD,  District  Judge.  The  court  sees  no  reason  why  the 
libelant  should  not  have  a  decree.  The  boat  was  transferred  under 
an  instrument  purporting  to  be  a  charter  or  lease,  but  in  reality  dif- 
fering from  a  conditional  bill  of  sale  only  in  name.  This  instrument 
of  itself,  coupled  with  the  delivery  of  the  boat,  would  have  been 
sufficient  to  have  given  the  lessee  in  possession  authority  to  bind  the 
boat  for  repairs  and  supplies  under  such  circumstances  as  the  owner 
might  have  done.  But  further  notice  of  the  work  being  done  was 
given  to  the  claimant's  represdatatives,  who  certainly  had  sufficient 
authority  to  bind  him  to  the  extent  of  putting  him  on  notice,  if  he 
did  not  intend  to  allow  the  credit  of  the  boat  to  be  used  for  the 
purpose  of  these  repairs.  The  subsequent  bankruptcy  of  the  lessee 
or  charterer,  and  a  proof  of  claim  in  bankruptcy  by  the  claimant  in 
this  action,  in  which  the  amount  of  these  repairs  are  set  forth,  does 
not  necessarily  estop  the  claimant  in  admiralty,  but  is  further  evi- 
dence that  he  had  notice,  and  did  not  see  fit  to  act  for  his  own  pro- 
tection. 

The  passage  of  Act  Cong.  June  23,  1910,  c.  373,  36  Stat.  604  (U. 
S.  Comp.  St  Supp.  1911,  p.  1191),  states  definitely  the  same  doctrine 
on  this  point  as  had  been  established  by  decisions  prior  thereto,  and 
makes  it  apparent  that  the  portion  of  the  repairs  rendered  since  the 
date  that  the  law  went  into  effect  were  furnished  upon  the  order  of 
a  person  authorized  by  the  owner,  and  created  a  maritime  lien.  The 
repairs  before  that  date  (under  the  authority  of  The  George  Farwell, 
103  Fed.  882,  43  C  C.  A.  373,  and  The  Iris  [D.  C]  88  Fed.  902, 
affirmed  100  Fed.  104,  40  C.  C.  A.  301)  were  the  proper  subject  of 
a  lien  against  the  boat,  and  the  suggestion  that  an  examination  of  the 
records  in  the  customs  house  might  have  disclosed  a  doubt  as  to  the 
right  of  the  person  in  possession  to  order  such  repairs  on  the  credit 
of  the  boat  does  not  defeat  the  actual  proof  that  the  credit  was  given 
to  the  boat  by  direction  of  the  person  ostensibly  in  a  position  to  give 
those  orders,  and  that  the  conduct  of  the  claimant  was  such  that  the 
person  giving  the  orders  was  at  least,  with  the  consent  of  the  claim- 
ant auAorized  to  bind  her  for  repairs,  so  that  a  maritime  lien  might 
accrue. 

No  evidence  has  been  offered  to  question  the  propriety  of  the  bills 
nor  of  the  repairs  themselves,  and  the  charges  therefor.  They  con- 
stituted an  account  stated  as  to  the  Water  Front  Improvement  Com- 
pany, which  was  the  corporation  ordering  the  repairs,  and  by  whose 
direction  credit  was  given  to  the  boat,  and,  under  the  circumstances, 
furnish  prima  facie  proof  of  the  correctness  of  the  amount  claimed. 


Digitized  by 


Google 


.T*?^  197  FEDERAL  BEPOBTEB 

Ex  parte  GARDONNEIiL 
(District  Court,  N.  D.  Calif orhla,  First  Division.    July  17,  1012.) 

No.  15,288.  ^  I 

L  Aliens  (§  61*) — ^Depobtation— Persons  Obnoxious. 

Where  an  alien  in  deportation  proceedings,  during  her  examination,  ad- 
mltted  that  she  was  an  Inmate  of  or  connected  with  a  bouse  of  prostitu- 
tion, she  thereby  confessed  that  she  was  an  inadmissible  alien  and  sub- 
ject to  deportation  under  Immigration  Liaw  (Act  Cong.  March  26,  1910, 
C  128,  f  2.  36  Stat  264  [U.  S.  Comp.  St  Supp.  1911,  p.  502]).  ! 

[Ed.  Note. — For  other  cases,  see  Aliens,  Dec.  Dig.  t  51.*] 
2.  Aliens  (§  40*)— Constitutional  Law  (§§  188,  lUT^)— RETBOAcrnvE  Stat-  ! 

UTEs—Ex  Post  Facto  Laws— Deportation.  I 

Petitioner,  an  alien,  having  been  tound  engaged  In  prostitution  after 
the  amendment  of  Immigration  Act  Feb.  20,  1907,  c.  1134,  §  3,  34  Stat.  899.  ! 

by  Act  Cong.  March  26, 1910,  c.  128,  §  2,  36  Stat  264  (U.  S.  Comp.  St  Supp.  I 

1911,  p.  502),  eliminating  the  three-year  limitation,  it  was  no  defense 
against  an  order  of  deportation  that  she  had  been  a  resident  within  the 
country  more  than  three  years  prior  to  her  arrest;  the  amendment  ap- 
plying to  her  misconduct  after  its  passage  not  being  objectionable  as 
either  retroactive  or  ex  post  facto. 

[Ed.  Note. — For  other  cases,  see  Aliens,  C«nt  Dig.  t  100;   Dec.  Dig.  §  I 

40  ;•   Constitutional  Law,  Cent  Dig.  §§  530,  550;   Dec.  Dig.  §§  188,  197.»] 

•  Petition  for  writ  of  habeas  corpus  by  Marie  Cardonnel.    Writ  de- 
nied. I 

Marshall  B.  Woodworth  and  Charles  H.  McConaughy,  for  peti- 
tioner. 

VAN  FLEET,  District  Judge.  The  application  of  petitioner  for 
the  writ  of  habeas  corpus  must  be  denied. 

Petitioner  is  held  in  the  custody  of  the  immigration  commissioner 
of  the  port  of  San  Francisco  under  a  warrant  of  deportation  from 
the  Secretary  of  Commerce  and  Labor  based  upon  a  finding  that  pe- 
titioner is  an  alien  not  entitled  to  remain  in  the  United  States  under  ' 
the  terms  of  the  Immigration  Act  of  February  20,  1907,  as  amended 
by  Act  March  26,  1910. 

The  validity  of  the  warrant  is  assailed  upon  various  grounds.  It  is 
repeatedly  alleged  that  the  hearing  given  the  petitioner  by  the  im- 
migration authorities  upon  which  the  order  was  based  v/as  "not  a 
full  and  fair  hearing,  nor  full  or  fair,  nor  any  legal  hearing  at  all." 
But  the  facts  set  up  to  sustain  this  conclusion  are  in  no  respect  dif- 
ferent in  kind  or  material  substance  from  those  urged  against  the  suf-  i 
ficiency  of  the  hearing  and  held  bad  in  the  recent  case  from  this  dis- 
trict of  Low  Wah  Suey  v.  Backus  (No.  869)  225  U.  S.  460,  32  Sup. 
Ct.  734,  56  L.  Ed. ,  decided  by  the  Supreme  Court  on  June  7th. 

[1]  It  IS  also  alleged  that  there  was  no  evidence  produced  at  the 
hearing  to  warrant  the  order  of  deportation  against  petitioner  as  one 
obnoxious  under  the  act.  But  this  is  negatived  by  the  facts  testified 
to  by  the  petitioner  herself  as  a  witness  during  her  examination,  as 
disclosed  in  a  transcript  of  the  proceeding  submitted  with  her  petition. 

•For  other  cases  see  same  topic  A  9  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes    . 
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» 

Those  facts  are  quite  sufficient  in  themselves  to  warrant  a  finding  that 
she  is  within  the  class  authorized  by  the  act  to  be  deported  as  one 
"found  an  inmate  of  or  connected  with  the  management  of  a  house 
of  prostitution."      Act  March  26,  1910,  §  3. 

[2]  The  further  ground  alleged,  that  the  petitioner  does  not  come 
within  the  act  because  of  having  been  a  denizen  or  resident  within  the 
country  for  more  than  three  years  prior  to  her  arrest,  and«hence  was 
not  at  the  time  of-  such  arrest  and  order  of  deportation  one  of  the 
class  within  the  jurisdiction  conferred  upon  the  Secretary  of  Com- 
merce and  Labor  under  the  terms  of  the  act,  is  ineffectual  and  with- 
out merit.  One  of  the  obvious  purposes  of  the  amendatory  act  of 
1910  was  to  eliminate  and  drop  out  the  three-year  limitation  of  the 
act  of  1907;  and  the  petitioner,  having  been  found  engaged  in  the 
prohibited  occupation  after  the  amendatory  act  took  effect,  is  not  in 
a  position  to  successfully  claim,  as  alleged  in  her  petition,  that  the 
amendatory  act  is  as  to  her  "retroactive  and  ex  post  facto  and  null 
and  void."  U.  S.  v.  Weis  (D.  C.)  181  Fed.  860;  U.  S.  v.  Prentis  (D. 
C.)  182  Fed.  894.  There  is  nothing  to  the  contrary  decided  in  the  Low 
Wah  Suey  Case,  as  no  such  question  was  there  involved. 

While  there  are  other  grounds  alleged  in  the  petition  against  the 
validity  of  the  order,  I  regard  them  as  in  the  nature  of  mere  con- 
clusions involving  no  merit  either  of  law  or  fact,  and  as  not  requiring 
special  notice. 

The  writ  is  accordingly  denied,  and  the  application  dismissed. 


LINDSET  T.   MEXICAN   CRUDE   RUBBER  CO, 
(District  Conrt,  S.  D.  New  York.    June  4,  1912.) 

1.  Attachment  (§  176*) — Validity — Motion  to  Dischaboe — ^Waivbb. 

Where  defendant  had  recognized  the  validity  of  an  attachment  by  giv- 
ing an  undertaking  to  have  It  discharged,  he  could  not  thereafter  raise 
the  question  of  Its  validity. 

[Ed.  Note. — For  other  cases,  see  Attachment,  Cent.  Dig.  |  463;  Dec. 
Dig.  §  176.*] 

2.  Attachment  (§  1G3*) — Pbopertt  Subject  to  Liens — ^Levt. 

Where  property  In  the  hands  of  a  third  person  subject  to  liens  is  at- 
tached, the  sheriff,  in  making  the  attachment,  cannot  take  the  property 
out  of  the  hands  of  the  lienor. 

[Ed.  Note. — For  other  cases,  see  Attachment,  Cent.  Dig.  §§  460-468; 
Dec.  Dig.  §  163.*] 

8.  Shebiffs  and  Constables  (J  47*) — Compensation — ^Poundage  Fees. 

An  attachment  having  been  discharged  by  the  substitution  of  an  under- 
taking, the  sheriff  was  absolutely  entitled  to  poundage  fees  as  provided 
by  Laws  N.  X.  1890,  c.  523,  §  2,  as  amended  by  Laws  N.  Y.  1892,  c.  418, 
to  be  taxed  on  the  value  of  the  property,  not  exceeding  the  amount 
specified  in  the  warrant,  without  reference  to  the  basis  of  the  settlement, 
should  one  be  made. 

[Ed.  Notc^For  other  cases,  see  Sheriffs  and  Constables,  Cent  Dig. 
f§  72-74 ;    Dec.  Dig.  §  47.»] 

^or  other  caaei  lee  same  topic  A  9  numbxs  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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At  Law.  Action  by  Thomas  S.  Lindsey  against  the  Mexican  Crude 
Rubber  Company.  On  motion  of  the  sheriff  of  New  York  county  for 
an  order  fixing  and  taxing  fees  and  poundage.    Granted. 

Ingram,  Root,  Massey  &  Clark,  of  New  York  City,  for  plaintiflf. 

Davies,  Auerbach,  Cornell  &  Barry,  for  defendant. 

NOYES*  Circuit.  Judge.  [1,2]  The  defendant,  having  recognized 
the  validity  of  the  attachment  by  giving  the  undertaking  to  have  it 
discharged  (Jones  v.  Gould,  114  App.  Div.  123,  99  N.  Y.  Supp.  789), 
I  fail  to  see  how  it  is  now  in  a  position  to  raise  the  question  of  valid- 
ity. Moreover,  the  property  attached  having  been  in  the  hands  of  a 
third  person  subject  to  liens,  the  iQvy  seems  to  have  been  made  in  ac- 
cordance with  the  Code.  I  do  not  see  how  the  sheriff  could  have  taken 
such  property  out  of  the  hands  of  the  lienor. 

[3]  The  attachment  having  been  discharged  by  the  substitution  of 
an  undertaking,  the  sheriff's  right  to  poundage  under  the  fees  statute 
(section  17,  subd.  2,  of  chapter  523  of  Laws  of  1890,  as  amended  by 
chapter  418  of  Laws  of  1892)  became  absolute,  and  he  was  entitled  to 
have  it  taxed  upon  the  value  of  the  property,  not  exceeding  the  amount 
specified  in  the  warrant.  This  right,  it  is  held,  was  not  limited  by  the 
later  provision  in  the  same  statute  providing  for  the  payment  of  pound- 
age upon  the  basis  of  a  settlement  in  case  one  should  be  made.  Thus 
it  was  said  by  the  Appellate  Division  for  the  First  Department  in 
Plummer  v.  International  Power  Co.,  88  App.  Div.  455,  85  N.  Y.  Supp. 
108: 

"When  the  attachment  is  vacated  or  discharged  by  order  of  the  court,  and 
the  service  of  the  sheriff  has  been  f tilly  performed  and  ended  and  the  whole 
process  has  performed  its  office,  the  statute  gives  the  right  to  poundage, 
irrespective  of  other  conditions,  and  thea  the  Jurisdiction  of  the  court  at- 
taches to  require  the  party  Uable  for  the  poundage,  to  pay  the  same  to  the 
sheriff." 

See,  also,  Esselstyn  v.  Union  Surety  Co.,  82  App.  Div.  476,  81  N. 
Y.  Supp.  532. 

If  the  practice  were  to  compel  a  plaintiff  who  procures  the  service 
of  a  writ  of  attachment  to  pay  an  officer's  fees  in  advance  of  judg- 
ment, I  could  well  appreciate  the  justness  of  it.  But  to  compel  a  de- 
fendant whose  property  may  have  been  attached  without  justification 
in  a  cause  wholly  without  merit  to  pay  fees  in  order  to  bond  it,  and 
then  look  to  a  poesibly  irresponsible  plaintiff  for  reimbursement,  seems 
extremely  harsh.  However,  this  seems  to  be  the  course  prescribed  by 
the  New  York  statutes  and  decisions  and  it  is  my  duty  to  follow  it 

Motion  granted  and  fees  and  poundage  allowed  as  daimed. 
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SCHATZ  V.  WINTON  MOTOR  CARRIAGE  CO, 
(District  Court,  S.  D.  New  Xork.)  • 

i.  COTTBTB    (I    851*) — ^PBODUCTION     OF    DOCUMENTS— FEDERAL    COT7BTS-7-WHAT 

I^w  Governs. 

The  subject  of  the  production  of  documents  by  the  adverse  party  In 
actions  at  law  In  federal  courts  Is  governed  by  the  statutes  of  the  United 
States. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {  924;  Dec  Dig. 
i  351.*] 

2.  Discovert  (|  82*)— Production  of  Docxtksnts — ^E^deeal  Courts— Action 
▲T  Law. 

Under  the  federal  statutes,  a  court  of  law  cannot  compel  a  party  to 
an  action  to  produce  documents  in  advance  of  the  trial  for  the  Inspection 
of  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Discovery,  Cent  Dig.  |  106 ;  Dec.  Dig. 
f  82.* 

Persons  against  whom  production  and  Inspection  of  books  or  writings 
may  be  obtained,  see  note  to  Cassatt  v.  Mitchell  Coal  &  Coke  Co.,  81 
O.  C.  A.  96.] 

At  Law.  Action  by  Herman  Adolf  Schatz  against  the  Winton 
Motor  Carriage  Company,  On  motion  for  inspection  of  documents 
before  trial.    Denied, 

Seldon  Bacon,  of  New  York  City,  for  plaintiff. 

Crisp,  Randall  &  Crisp,  of  New  York  City,  for  defendant 

NOYES,  Circuit  Judge.  [1]  In  my  opinion  the  subject  of  the 
production  of  documents  by  the  adverse  party  in  actions  at  law  is 
governed  by  the  statutes  of  the  United  States  relating  thereto.  Ex 
parte  Fisk,  113  U.  S.  713,  5  Sup.  Ct.  724, 28  L.  Ed.  1117. 

[2]  Under  these  statutes  a  court  of  law  cannot  compel  one  party 
to  an  action  to  produce,  in  advance  of  trial,  documents  for  the  inspec- 
tion of  the  other  party.  Carpenter  v.  Winn,  221  U.  S.  533,  31  Sup. 
Ct.  683,  55  L.  Ed.  842. 

The  present  motion  must  be  denied  but  without  prejudice  to  an- 
other motion  under  the  federal  statute  for  the  production  of  the 
documents  in  question  at  the  trial.  Not  being  advised  as  to  the  state 
of  the  pleadings  or  the  proximity  of  the  trial,  I  do  not  feel  warranted 
in  treating  the  present  motion  as  of  that  nature. 

The  motion  for  inspection  is  denied  and  the  order  to  show  cause 
is  vacated* 


WHITNEY  v.  AMERICAN  SHIPBUILDINa  CO. 

(District  Court,  N.  D.  Ohio,  B.  D.    November  7,  1911.) 

No.  8,210. 

RXMOTAX.  OY  CAU8S8  (|  11*) — ^AMOUNT  OB  VaLCT  IN  CONIBOVBBST — ^RlOHT  Iny 

OAPABLX  OF  Monet  Vai«T7ATion. 

Under  the  requirement  of  the  Federal  Judiciary  Act  of  March  8,  1876, 
c.  137,  i  1,  18  Stat.  470,  as  amended  by  Act  March  8,  1887,  c.  878,  |  1, 

•For  othn  caaM  im  lame  topic  A  5  nuiabbr  in  Dec.  ft  Am.  Digs.  1907  to  dato,  ft  Rtp'r  InilftcM 
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24  Stat  552,  corrected  by  Act  Aug.  13,  1888,  c  866,  J  1,  25  Stat  433  (U. 
S.  Gomp.  St  1901,  p.  508),  that  to  grive  a  Circuit  Court  jurisdiction  the 
matter  in  dispute  must  exceed,  exclusive  of  interest  and  costs,  the  sum 
or  value  of  ^,000,  such  matter  must  be  money  or  some  right,  the  value 
of  which  in  money  can  be  calculated  and  ascertained;  and  under  such 
rule  a  suit  brought  in  a  state  court  by  a  stockholder  for  a  mandatory 
Injunction  to  compel  the  corporation  to  permit  complainant  to  inspect 
its  boolcs  ahd  records  Is  not  removable. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  If  29- 
31;  Dec  Dig.  f  11.*] 

In  Equity.  Suit  by  Frank  P.  Whitney  against  the  American  Ship- 
building Company.  On  motion  to  remand  to  state  court.  Motion 
sustained. 

See,  also,  190  Fed.  109. 

Thompson,  Hine  &  Flory,  of  Cleveland,  Ohio,  for  plaintiff. 
Hoyt,  Dustin,  Kelley,  McKeehan  &  Andrews,  of  Cleveland,  Ohio, 
for  defendant 

DAY,  District  Judge.  On  the  27th  day  of  July,  1911,  the  plaintiff 
filed  in  the  common  pleas  court  of  Cuyahoga  county,  Ohio,  a  petition, 
averring  in  substance  that  he  was  a  stockholder  of  the  American  Ship- 
building Company ;  that  he  had  demanded  of  said  company,  in  proper 
manner,  permission  to  inspect  the  books,  papers,  documents,  and  rec- 
ords of  the  defendant  company ;  that  the  defendant  company,  through 
its  board  of  directors,  refused  such  demand,  and  the  plaintiff-  prayed 
that  the  defendant  be  enjoined  from  refusing  him  the  inspection  of 
these  books,  papers,  documents,  and  records,  and  that  an  order  be 
directed  to  the  defendant  to  permit  the  plaintiff,  or  his  agents,  to 
make  such  inspection;  that  on  the  15th  day  of  August,  1911,  there  was 
filed  in  the  common  pleas  .court  of  Cuyahoga  county  a  petition  by 
the  defendant  in  the  above-entitled  suit,  asking  for  its  removal  to 
the  United  States  Circuit  Court  for  the  Northern  District  of  Ohio, 
stating,  in  substance,  the  diversity  of  citizenship,  and  that  the  matter 
in  dispute  exceeded  the  sum  of  $2,000,  exclusive  of  interest  and  costs ; 
all  the  proceedings  were  regularly  taken  for  the  removal  of  the  suit, 
and  that  on  the  26th  day  of  October,  1911,  the  plaintiff  filed  a  plea  to 
the  jurisdiction,  stating  as  the  reasons  for  his  objections  to  the  jurisdic- 
tion of  this  court  that  the  matter  in  dispute  in  said  suit  is  less  than 
$2,000,  and  further  denying  that  the  right  sought  to  be  protected  is 
of  the  value  of  $2,000.  There  were  no  affidavits  or  other  proof 
introduced  by  either  party. 

The  general  jurisdiction  of-  the  Circuit  Court  of  the  United  States, 
in  so  far  as  the  matter  in  controversy  is  concerned,  is  regulated  by 
section  629  of  the  Compiled  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1901,  p.  508),  and  reads  as  follows: 

"The  Circuit  Court  of  the  United  States  shall  have  original  cognizance  con- 
-current  with  the  courts  of  the  several  states  of  all  suits  of  a  civil  nature  at 
<!ommon  law  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of 
Interest  and  costs,  the  sum  or  value  of  two  thousand  dollars,"  etc. 

It  has  been  established  by  repeated  decisions  of  the  United  States 
courts  that  the  jurisdiction  of  the  courts  of  the  United  States  is 

*For  oUier  cases  see  same  topic  A  5  kdmbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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limited,  and  that  the  right  of  the  mover  of  a  cause  from  a  state  court 
to  the  United  States  Circuit  Court  is  statutory  only,  and  that  the 
purpose  of  the  statute  above  quoted  is.  to  restrict  the  jurisdiction  of 
the  courts  of  the  United  States,  especially  by  removal  from  the  state 
courts,  and  that  where  the  right  of  removal  is  doubtful  the  United 
States  courts  should  decline  the  jurisdiction. 

The  question  to  be  determined  here  is:  Docs  the  matter  here  in 
dispute  exceed  the  sum  or  value  of  $2,000?  It  is  then  important  to 
determine  the  exact  position  taken  by  the  plaintiff  and  the  defendant 
as  to  what  law  governs  the  right  upon  which  they  rely  in  the  case 
at  bar. 

The  plaintiff  contends  that  the  matter  in  dispute  in  this  case  is  the 
right  of  the  American  Shipbuilding  Company  to  refuse  Frank  Whit- 
ney an  examination  of  certain  books  relating  to  certain  specific  con- 
tracts ;  and  the  defendant,  the  Shipbuilding  Company,  contends  in  its 
;  brief  that  there  is  a  broader  right,  saying : 

**The  right  to  refuse  to  allow  an  Inspection  of  the  books  by  Whitney  la 
I  merely  an  Instance  of  the  exercise  of  a  broader  right     It  is  nothing  more 

!  than  a  consequent  right;    that  Is,  one  depending  upon  and  flowing  from  a 

larger  and  more  fundamental  right.     *     *     *    And  it  is  this  larger  right 
which  is  the  real  matter  in  dispute,  both  in  the  removal  suit  and  in  the  in- 
junction suit    It  is  this  last-named  right  which  it  is  the  object  of  this  bill 
j  to  protect" 

I  Taking  the  rights  relied  upon  by  either  the  plaintiff  or  defendant,  it 

j  is  pertinent  to  inquire  whether  such  rights  are  capable  of  ascertain- 

ment in  money  value.    The  matter  in  dispute  may  be  some  right,  as 
conteFijied  by  the  defendant  in  its  brief ;   it  may  be  the  value  of  the 
i  object  to  be  gained  by  the  plaintiff  in  the  suit  or  in  a  suit  for  manda- 

j  tory  injunction,  as  in  the  case  at  bar.     The  amount  in  controversy 

I  or  matter  in  dispute  is  the  value  of  the  plaintiff's  alleged  right,  which 

is  denied  by  the  defendant.     Or,  it  may  be  the  value  of  the  right  of 
the  plaintiff  for  which  he  prays  protection,  or  the  value  to  the  defend- 
!  ant  of  the  acts  which  the  plaintiff  prays  prevention.    Butt  it  has  been 

j  decided  that,  whatever  this  right  is,  it  must  be  such  as  can  be  ascer- 

tained in  money. 

In  the  case  of  Youngstown  Bank  v.  Hughes,  106  U.  S.  523,  1  Sup. 
Ct.  489,  27  L.  Ed.  263,  under  the  authority  of  the  statute  of  the  state 
of  Ohio,  the  auditor  of  Mahoning  county,  in  the  exercise  of  his 
power  to  charge  persons  on  the  tax  duplicates  with  the  proper  amount 
of  taxes,  called  on  the  cashier  of  the  First  National  Bank  of  Youngs- 
town to  appear  and  testify  and  to  bring  with  him  the  books  of  the 
bank,,  showing  its  deposits.  Thereupon  the  bank  filed  a  suit  in  equity 
to  enjoin  the  auditor,  alleging  for  cause  that  such  a  proceeding  on 
his  part  would  unlawfully  expose  its  business  affairs,  lessen  public 
confidence  in  it  as  a  depository  of  moneys,  diminish  its  depositors,  and 
greatly  impair  the  value  of  its  franchise.  The  Circuit  Court  dis- 
missed the  bill,  and  the  bank  appealed.  A  motion  was  filed  in  the 
Supreme  Court  of  the  United  States  to  dismiss  the  appeal  for  want 
of  jurisdiction,  because  the  value  of  the  matter  in  dispute  did  not 
exceed  $5,000.    Mr.  Chief  Justice  Waite  in  delivering  the  opinion  of 


the  court  says: 
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"Tbe  present  suit  Is  not  for  money,  nor  for  anything  tbe  value  of  which  can 
be  measured  by  money.  The  bank  has  no  interest  in  taxes  to  be  placed  on 
the  tax  duplicate.  •  •  •  If  the  cashier  is  compelled  to  testify  and  pro- 
duce the  books  to  be  used  in  evidence  for  the  pur];>08e  required,  the  damages. 
If  any,  resulting  to  the  banlc,  would  be  in  the  highest  degree  remote  and 
speculative." 

In  Barry  v.  Mercein,  6  How.  103,  12  L.  Ed.  70,  it  was  decided  by 
the  Supreme  Court  that  to  give  the  Supreme  Court  jurisdiction  in 
cases  depended  upon  the  amount  in  controversy.  The  matter  in  dis- 
pute must  be  money  or  some  right,  the  value  of  which  in  money  can  be 
calculated  and  ascertained  See,  also,  Pratt  v.  Fitzhugh,  J  Black,  271, 
17  L.  Ed.  206,  De  Krafft  v.  Barney,  2  Black,  704,  17  L.  Ed.  350, 
and  Potts  v.  Chumasero,  92  U.  S.  358,  361, 23  L.  Ed.  499. 

I  am  unable  to  say  that  the  right  involved  in  this  controversy  has 
a  value  which  can  be  calculated  and  ascertained  in  money,  and  for 
that  reason  the  plea  will  be  sustained  and  the  cause  remanded  to 
.  the  common  pleas  court  of  Cuyahoga  coimty  at  the  costs  of  the  de- 
fendant 


OOMMONWEAKTH  &  S.  CO.  v.  AMERICAN*  SHIPBUILDING  CO. 

(three  cases). 

(District  Court,  N.  D.  Ohio,  B.  D.    January  20,  1912.) 

Nos.  8,210,  84214,  8215. 

1.  CoxmTB  (i  812*) — JuBisDionon  of  Federal  Coubts— Suits  bt  "AssioinEX.** 

A  suit  by  a  corporation,  to  rescind  a  contract  for  the  building  of  a 
steamship  by  defendant,  made  between  defendant  and  complainant's 
promoters,  acting  as  trustees  for  complainant,  and  assumed  by  com- 
plainant on  its  organization,  on  the  ground  that  the  contract  was  fraud- 
ulent and  procured  by  defendant  by  paying  a  secret  commission  to  the 
promoters,  is  not  one  in  which  complainant  sues  as  assignee  within  the 
meaning  of  Judiciary  Act  March  3,  1875,  c.  137,  {  1,  18  Stat  470,  as 
amended  by  Act  March  3,  1887,  c.  373,  8  1,  24  Stat  552,  corrected  by  Act 
Aug.  13,  1888,  c.  866,  i  1,  25  Stat  433  (U.  S.  Oomp.  St  1901,  p.  608), 
which  provides  that  no  federal  court  shall  have  cognizance  of  any  suit 
to  recover  the  contents  of  any  chose  in  action  "in  favor  of  any  assignee 
*  *  *  unless  such  suit  might  have  been  prosecuted  in  such  court  to 
recover  the  said  contents  if  no  assignment  or  transfer  had  been  made." 
In  isuch  case  complainant  is  asserting  no  right  derived  from  its  promoters 
or  which  they  could  have  asserted,  and  such  statute  has  no  application. 

[Ed.  Note.— For  other  cases,  see  CSourts,  Cent  Dig.  U  865-875;  Dec. 
Dig.  i  312.* 

For  other  definitions,  see  Words  and  Phrases,  voL  1,  pp.  562-664;  voL 
8,  p.  7584.] 

2.  CoBPORATioNs  (|  448*) — CoNTBACTs  Bkfobe  Obganization — ^Fbaud  or  Pbo- 

UOTBBS. 

A  bill  in  equity  filed  by  a  steamship  company  alleged  that  it  was  or- 
ganized by  certain  persons  as  promoters;  that  such  persons  had  previ- 
ously procured  from  defendant  an  option  for  a  contract  under  which 
defendant  was  to  build  a  steamship  for  a  price  stated  therein;  that 
the  promoters  represented  that  they  had  large  experience  in  such  mat- 
ters and  tliat  the  option  was  very  favorable  as  to  price,  etc. ;  tliat  on 
securing  subscribers  to  the  stock  they  entered  into  a  contract  with  de- 
fendant for  building  the  vessel,  and  complainant  on  its  organization  as- 

^or  oth«r  caaei  lee  same  topic  A  fi  number  In  Dec.  &  Am.  Digs.  1307  to  data,  A  R^'r  IndaiM 


Digitized  by 


Google 


COMMONWEALTH  8.  8.  CO.  V.  AMERICAN  SHIPBUILDING  CO.         781 

sumed  the  contract,  received  and  paid  for  the  vessel,  partly  In  cash  and 
partly  by  the  Issuance  of  bonds,  and  also  paid  the  promoters  for  their 
services  In  procuring  the  contract  and  superintending  the  building  of  the 
vessel  In  Its  behalf ;  that  In  fact  the  contract  was  fraudulent  In  that  de- 
fendant, with  knowledge  of  their  purpose  to  organize  a  corporation  to 
take  over  the  contract,  agreed  to  and  did  pay  to  the  promoters  a  secret 
commission  thereon.  Held,  that  on  the  facts  alleged  the  promoters  In  the 
transactions  with  defendant  acted  as  trustees  and  agents  for  complain- 
ant and  Its  stockholders,  and  the  payment  to  them  by  defendant  of  a 
secret  commission  was  In  effect  a  bribery  of  its  agent  whldi  vitiated  the 
contract  for  fraud  and  entitled  complainant  to  its  rescission  in  equity, 
and  on  surrender  of  the  vessel  to  recover  the  consideration  paid  therefor. 
[Ed.  Note.— For  other  cases,  see  Gorporations,  Cent  Dig.  ||  1709,  178^ 
1792;    Dec.  Dig.  {  448.*] 

&  Cancellatioit  of  Instbxtmsnts  (§  15*) — ^Reubdt  at  Law—Daicageb. 

Where  an  agent  has  been  bribed  or  paid  a  secret  commission  to  enter 
into  a  contract,  it  is  the  absolute  right  of  the  principal  on  discovering 
the  fraud  to  promptly  rescind  the  contract,  and  he  cannot  be  required  to 
resort  to  an  action  at  law  for  damages,  especially  where  a  bill  for  re- 
scission requires  an  accounting  which  could  not  *be  had  In  an  action  at 
law. 

[Ed.  Note. — ^For  other  cases,  see  Cancellation  of  Instruments.  Cent 
Dig.  U  14,  21;   Dec.  Dig.  f  15.*] 

4  COBPOBATIONS    (f    448*) — GONTBAOT    OF    PBOICOTEB — SXTIT    FOB    RESCISSION — 

Defenses. 

It  is  not  a  defense  to  such  a  suit  for  rescission  by  a  corporation  that 
the  agent  through  whose  bribery  the  contract  was  procured  by  defendant 
is  a  stockholder  of  complainant 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {§  1709,  1789- 
1792;    Dec  Dig.  S  448.*] 

B.  CouBTs  (§  312*) — Fedebai.  Coubtgh-Absignees — ^Vauditt  of  Assignment 
— Law  Govebning. 

The  question  whether  a  cause  of  action  was  assignable,  so  as  to  entitle 
the  assignee  to  maintain  a  suit  thereon  in  a  federal  court  is  to  be  de- 
termined by  the  law  of  the  state  where  all  the  transactions  took  place. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §{  865-^75;  Dec. 
Dig.  S  312.*] 

8.  COBPORATIONS  (|  691*) — CONSOLIDATION — ^KiGHT  OF  ACTION— VAUDITT  Un- 

DEB  Ohio  Statxtees. 

Under  the  law  of  Ohio,  by  which  all  causes  of  action  which  are  sur- 
vivable  are  assignable,  and  Gen.  Code  Ohio,  §  11,235,  which  provides 
that  causes  of  action  for  deceit  or  fraud  shall  survive,  the  consolidation 
of  two  corporations,  and  the  transfer  by  one  to  the  other  of  all  of  its 
property  and  assets  of  every  kind  and  description  under  sections  8710- 
8713  of  said  Code,  vests  the  assignee  corporation  with  the  right  to  main- 
tain a  suit  in  equity  for  rescission  of  a  contract  made  by  the  merged 
corporation  on  the  ground  that  it  was  Induced  by  the  fraud  of  the  de- 
fendant. 

[Ed.  Note. — For  other  cases.  Corporations,  Cent  Dig.  |§  2034,  2368- 
2372;- Dea  Dig.  J  591.*] 

In  Equity.  Suits  by  the  Commonwealth  Steamship  Company 
against  the  American  Shipbuilding  Company.  On  demurrers  to  bills. 
Overruled. 

See,  also,  197  Fed.  797. 

•For  oUi«r  casei  see  Bame  topic  A  8  xhtmbbb  in  Dec.  &  Am.  Digs.  1907  to  data,  &  Rep'r  Indexes 
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A.  B.  Thompson,  Charles  P.  Hine,  and  Clarence  R.  Bissell,  all  of 
Cleveland,  Ohio,  for  complainant. 

A.  C.  'Dustin  and  Homer  H.  McKeehan,  both  of  Cleveland,  Ohio, 
for  defendant. 

DAY,  District  Judge.  The  questions  under  consideration  arise 
upon  transactions  set  forth  and  complained  of  in  the  bills  filed  in  cases 
Nos.  8,210,  8,214.  and  8,215. 

The  bills  are,  in  their  effect,  the  same  with  this  exception ;  that  in 
cases  Nos.  8,214  and  8,215  the  complainant  is  suing  as  assignee  or 
successor  in  interest  of  the  original  parties  alleged  to  have  been  de- 
frauded by  these  transactions. 

Bearing  in  mind  this  distinction  as  to  these  respective  cases,  the  de- 
murrers can  all  be  considered  together  at  this  time. 
"  It  appears  from  an  examination  of  the  bills:  That  the  Common- 
wealth Steamship  Company  is  engaged  in  the  business  of  owning  and 
operating  freight  steamboats  on  the  Great  Lakes,  and  the  defendant 
company  is  engaged  in  the  business  of  constructing  and  repairing  sim- 
ilar boats  which  operate  on  the  Great  Lakes.  This  Commonwealth 
Steamship  Company,  the  Milwaukee  Steamship  Company,  and  the 
Cuyahoga  Steamship  Company  were  promoted  by  \V.  A.  Hawgood 
and  A.  H.  Hawgood.  They  formed  a  plan  of  promoting  these  cor- 
porations for  the  purpose  of  contracting  on  their  behalf  with  the  de- 
fendant for  the  construction  of  boats  or  freight  steamers,  and  of 
obtaining  from  the  defendant  large  secret  commissions  for  making 
such  contracts  and  at  such  prices  as  should  be  fixed  by  the  defendant, 
and  also  of  obtaining  from  these  steamship  companies  a  large  com- 
pensation for  services  pretended  to  be  rendered  on  complainant's  be- 
half in  making  said  contracts  and  in  obtaining  first-class  steamers  at 
the  prices  stipulated  in  the  several  contracts,  which  prices  the  Haw- 
goods  intended  to  represent  were  the  lowest  possible  prices  for  which 
the  steamers  could  be  purchased,  and  for  pretended  services  in  super- 
intending the  construction  of  the  steamers  in  these  companies'  behalf. 
That  the  Hawgoods,  having  formed  this  plan,  procured  a  number  of 
innocent  persons  to  agree  to  become  subscribers  to  the  stock  in  the 
proposed  corporations,  and  thereafter  these  Hawgoods,  pursuant  to 
this  plan,  obtained  from  the  American  Shipbuilding  Company  an  op- 
tion in  the  name  of  A.  H,  Hawgood  for  the  building  by  the  American 
Shipbuilding  Company  of  a  freight  steamer,  as  alleged  in  case  No. 
8,210,  for  the  ostensible  sum  of  $385,000,  which  it  appears  differs  in 
the  other  two  cases;  but  so  far  as  this  consideration  is  concerned  it 
is  not  important  to  refer  to  these  separate  prices  for  the  other  boats. 
That,  pursuing  this  plan,  the  Hawgoods  had  at  about  the  same  time 
obtained  from  the  American  Shipbuilding  Company,  which  at  all  times 
had  notice  and  knowledge  of  the  plan  of  the  Hawgoods,  and  of  the 
acts  done  thereunder,  an  agreement  to  pay  to  the  Hawgoods  the  sum 
of  at  least  $15,000  in  the  event  that  they  should  succeed  in  procur- 
ing the  execution  of  a  contract  with  the  American  Shipbuilding  Com- 
pany in  accordance  with  the  terms  of  the  option ;  said  sum  to  be  paid 
as  an  alleged  commission  for  obtaining  the  contract  for  the  American 
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Shipbuilding  Company.    It  might  be  said  in  passing  that  these  com- 
missions differed  in  the  other  two  cases. 

It  is  also  charged  in  the  several  bills :  That  other  sums  were  agreed 
to  be  paid  and  were  paid  to  the  Hawgoods  by  the  American  Shipbuild- 
ing Company  in  order  to  procure  the  contracts.  The  Hawgoods,  hav- 
ing secured  the  options,  made  the  fraudulent  arrangements  with  the 
defendant,  and  then  induced  various  innocent  persons  to  associate 
themselves  with  the  Hawgoods  in  the  plan  of  forming  the  complain- 
ant corporation.  That  the  Hawgoods  represented  to  the  persons  that 
they  had  great  experience  in  all  matters  relating  to  the  building  of 
freight  steamers  and  that  they  were  able  to  obtain  from  the  defend- 
ant the  construction  of  first-class  steamers  at  the  lowest  possible 
prices,  and  that  in  securing  the  option  they  had  used  their  best  efforts 
on  behalf  of  the  persons  associated  with  them  in  the  formation  of  the 
complainant  company  to  obtain  contracts  for  first-class  freight  steam- 
ers at  the  lowest  possible  prices  from  the  defendant,  and  they  rep- 
resented that  they  would  cause  the  contracts  and  specifications  to  con- 
tain all  the  requirements  necessary  for  obtaining  first-class  freight 
steamers  and  would  superintend  the  construction  thereof  and  thereby 
assure  their  associates  and  complainant  that  first-class  freight  steam-, 
ers  would  be  obtained. 

These  are  the  allegations  of  the  bills.  In  cases  Nos.  8,214  and 
8,215,  the  complainant  is  the  assignee  of  the  companies  formed  by  the 
Hawgoods. 

Having  progressed  thus  far,  the  Hawgoods  concealed  from  those 
associated  with  them  the  fact  that  they  were  to  obtain  any  money 
from  the  American  Shipbuilding  Company,  and  that  those  persons, 
relying  upon  these  representations,  and  believing  that  the  Hawgoods 
were  not  obtaining  any  money  from  the  defendant,  but  were  acting 
in  good  faith,  subscribed  for  the  capital  stock  of  the  complainant. 
That  later,  the  Hawgoods,  after  they  had  obtaifted  a  sufficient  num- 
ber of  subscribers  to  the  capital  stock,  as  trustees  for  the  subscrib- 
ers and  for  the  corporations,  contracted  with  the  Shipbuilding  Com- 
pany for  the  construction  of  the  ships  referred  to.  These  contracts 
were  adopted  by  the  steamship  companies  as  soon  as  incorporated. 

The  American  Shipbuilding  Company  paid  the  Hawgoods  the  com- 
mission agreed  upon,  and  the  Commonwealth  Steamship  Company 
and  other  corporations  paid  the  Hawgoods  for  their  alleged  services 
in  securing  the  option  and  contract  of  superintending  the  construction 
of  the  steamer..  That  the  Commonwealth  Steamship  Company  and 
the  corporations  mentioned  in  the  other  two  bills,  in  assuming  the 
contract,  relied  entirely  upon  the  belief  induced  by  the  acts  and  rep- 
resentations of  the  Hawgoods  and  the  American  Shipbuilding  Com- 
pany. The  consideration  for  the  vessels  was  paid  partly  in  cash  and 
partly  in  bonds,  secured  by  a  mortgage  on  the  vessels,  a  portion  of 
which  has  been  paid  and  a  portion  of  which'  is  outstanding.  That 
the  Shipbuilding  Company,  with  full  knowledge  of  the  relation  of  the 
Hawgoods  to  the  persons  associated  with  them  and  the  companies  so 
organized,  paid  these  secret  commissions  to  the  Hawgoods.  That  most 
of  the  persons,  if  not  all  of  them,  are  now  stockholders  in  the  corn- 
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plainant  company.  That  the  consideration  for  the  vessels  in  each 
instance  has  been  delivered  and  accepted  by  the  defendant,  and  that 
most  of  the  bonds  have  been  negotiated  by  the  defendant.  That  the 
Shipbuilding  Company  at  all  times  knew  the  trust  relationship  of  the 
Hawgoods  to  the  steamship  companies,  and  that  these  facts  were  not 
known  to  the  complainant  until  September,  1911.  That  on  the  18th 
day  of  September,  1911,  the  complainant  notified  the  defendant  that, 
the  Commonwealth  Steamship  Company  rescinded  the  contracts  on 
the  ground  of  the  fraudulent  acts  of  the  defendant  and  tendered  and 
offered  the  vessel  in 'each  case  to  the  defendant,  and  also  offered  to 
compensate  the  defendant  for  any  amovmt  that  was  justly  due  to  the 
defendant  for  the  intermediate  use  of  the  steamers  and  offered  an  ac- 
counting. It  is  further  alleged  that  the  complainant  has  no  adequate 
or  complete  remedy  at  law,  and  prays  that  the  contract  be  rescinded 
and  canceled  and  that  the  defendant  shall  surrender  the  unpaid  bonds 
or  secure  their  payment  by  a  deposit  in  court,  that  the  amount  of  the 
purchase  money  may  be  paid  to  the  complainant,  together  with  such 
amounts  as  the  complainant  has  paid  on  the  principal  and  interest  on 
the  bonds,  together  with  interest.  And  it  is  accordingly  contended 
.  that  the  Commonwealth  Steamship  Company  is  entitled  to  rescind  the 
contracts  with  the  American  Shipbuilding  Company. 

To  these  bills  which  have  substantially  the  same  allegations,  with 
the  addition  of  the  allegation  of  assignment  in  cases  Nos.  8,214  and 
8,215,  the  defendant  has  filed  demurrers;  the  following  reasons  being 
assigned  as  ground  of  demurrer : 

(i)  The  court  is  without  jurisdiction  herein,  in  that  the  bill  of 
complaint  is  filed  on  behalf  of  an  assignee  of  a  contract,  and  it  does 
not  appear  from  said  bill  that  the  assignors  of  said. contract  could 
have  maintained  an  action  in  this  court. 

(2)  That  the  bill  on  its  face  does  not  show  that  the  complainant 
is  entitled  to  the  relief  prayed  for. 

(3)  Said  complainant,  if  entitled  to  any  relief  whatever,  by  reason 
of  the  facts  set  forth  in  said  bill,  has  an  adequate  remedy  at  law. 

And  an  additional  ground  of  demurrer  in  cases  8,214  and  8,215, 
which  will  be  here  designated  as  the  fourth  ground :  (4)  If  the  facts 
alleged  in  said  bill  of  complaint  are  sufficient  to  give  tlie  Cuyahoga 
Steamship  Company,  the  original  purchaser  of  the  steamer  Sheldon 
Parks,  a  remedy  for  the  wrongs  complained  of,  in  the  nature  of  a 
rescission  of  said  contract  (which  is  denied),  such  remedy  was  personal 
to  the  Cuyahoga  Steaihship  Company  and  did  not  pass  to  the  com- 
plainant by  the  sale  of  all  the  assets  and  property  of  said  Cuyahoga 
Steamship  Company  to  the  complainant  herein. 

[1]  The  first  ground  of  the  demurrer  raises  the  question  whether 
the  court  has  jurisdiction  herein,  and  counsel  for  the  shipbuilding  com- 
pany contend  that  the  bill  of  complaint  is  filed  in  behalf  of  an  assignee 
of  a  contract,  and  that  it  does  not  appear  from  the  bill  that  the  as- 
signors of  the  contract  could  have  maintained  an  action  in  this  court. 

Now  section  629  of  the  Revised  Statutes  of  the  United  States  (U.  S- 
Comp.  St.  1901,  p.  508)  provides  in  substance  that  no  Circuit  or  Dis- 
trict Court  shall  **have  cognizance  of  any  suit    ♦    ♦    ♦    to  recover 
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the  contents  of  any  ♦  ♦  ♦  chose  in  action  in  favor  of  any  assignee 
or  of  any  subsequent  holder  *  ♦  *  unless  such  suit  might  have 
been  prosecuted  in  such  court  to  recover  the  said  contents  if  no  assign- 
ment or  transfer  has  been  made." 

Now  the  terms  "the  contents  of  any  promissory  note  or  other  chose 
in  action"  have  been  construed  to  embrace  the  rights  the  instrument 
conferred  which  were  capable  of  enforcement  by  suit.  They  were  not 
happily  chosen  to  convey  this  meaning,  but  they  have  received  this 
construction.  Shoecraft  v.  Bloxham,  124  U.  S.  730,  735,  8  Sup.  Ct. 
686,  31  L.  Ed.  574;  Plant  Investment  Co»  v.  Key  west  R.  R.,  152  U. 
S.  76,  14  Sup.  Ct.  483,  38  L.  Ed.  358. 

Now  does  this  bill  endeavor  to  set  forth  a  cause  of  action  which 
seeks  to  enforce  a  right  conferred  upon  the  Hawgoods  by  a  contract 
assigned  by  them  to  the  comf^lainant?  From  the  allegations  of  the 
bills,  whatever  contracts  the  Hawgoods  had  with  the  defendant  for 
the  construction  of  steamers  certainly  gave  the  Hawgoods  no  right  to 
rescind  the  contracts.  The  complainant's  right  to  rescind  the  contract 
is  not  based  on  any  contract' rights  transferred  to  it  by  the  Hawgoods, 
but  the  bills  in  their  entirety  proceed  upon  the  theory  that  the  rights 
of  action  exist  in  th6  complainant  by  reason  of  the  fraud  of  the  Haw- 
goods and  the  defendant. 

I  cannot  see  that  section  657,  Rev.  Stat.  U.  S.  (U.  S.  Comp.  St. 
1901,  p.  529),  has  any  application  to  the  bills  in  question. 

The  complainant  makes  no  claim  that  it  is  the  assignee  of  the  Haw- 
goods. They  allege  that  the  Hawgoods  were  the  trustees  and  merely 
held  the  legal  title,  and  they  rely  on  no  cause  of  action  which  the  Haw- 
goods had  or  might  claim  they  had  at  any  time.  The  complainant  is 
not  relying  on  the  right  of  the  Hawgoods,  but  upon  the  fraud  of  the 
Hawgoods  and  the  defendant. 

[2]  Does  the  bill  on  its  face  show  that  the  complainant  is  entitled 
to  the  relief  prayed  for? 

Now  it  is  alleged  that  the  defendants  executed  and  delivered  an  op- 
tion, naming  a  factitious  price,  and  that  the  defendant  paid  a  secret 
commission  to  the  Hawgoods,  with  knowledge  of  their  trust  relation- 
ship to  the  complainant;  that  the  defendant  did  not  disclose  this  pay- 
ment at  any  time  to  the  complainants.  In  plain  words  the  American 
Shipbuilding  Company  paid  a  secret  commission  to  the  agent  or  rep- 
resentative of  the  complainant  company.  This  commission  was  paid, 
this  relationship  was  known,  according  to  the  allegations  of  the  bill, 
at  the  time  when  the  contracts  for  the  construction  of  the  boats  were 
entered  into. 

We  have  here  presented  by  the  allegations  of  the  bills  a  secret  pay- 
ment by  one  party  to  a  contract  to  the  agent  of  another  contracting 
party,  and  the  broad  question  is  whether  or  not  these  allegations  of 
the  actions  of  the  Hawgoods  and  of  the  actions  of  the  American  Ship- 
building Company  in  dealing  with  them  entitled  the  complainant  to 
the  right  to  rescind  these  contracts  in  a  court  of  equity. 

The  questions  involved  in  the  cases  before  us  were  quite  similar 
to  the  questions  considered  by  the  Court  of  Appeals  of  this  circuit 
in  the  case  of  Yeiser  v.  United  States  Board  &  Paper  Co.,  107  Fed. 
197  F.— CO 
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340,  46  C.  C.  A.  567,  52  L.  R.  A.  724.  The  court  at  that  time  was 
composed  of  Judges  Lurton  and  Day,,  now  on  the  Supreme  Bench  of 
the  United  States,  and  Judge  Severens.  Judge  Severens  in  delivering 
the  opinion  of  the  court  said  in  part: 

"It  Is  a  well-settled  principle  of  equity  that  those  who  participate  In  bring- 
ing about  the  organization  of  an  Incorporated  company,  and  in  getting  it  in 
condition  for  transacting  the  business  for  which  it  is  organized,  assume  the 
obligations  of  a  trust  towards  the  company  and  those  who  shall  be  invited 
to  come  into  the  enterprise  as  stockholders  and  share  in  its  fortunes.  The 
latter  have  the  right  to  rely  on  the  good  faith  and  fair  dealing  of  those  who 
have  promoted  the  company,  and  to  assume  that  they  have  not  perverted  the 
organization  by  secret  means  to  the  accomplishment  of  selfish  purposes,  and 
the  destruction  of  the  equality  of  right  which,  in  the  absence  of  some  known 
modification,  all  the  shareholders  are  entitled  to  enjoy.  Indeed,  some  of  the 
decided  cases  hold  a  wider  doctrine,  and  declare  that,  whether  the  promoter 
becomes  a  stockholder  himself  or  not,  he  owes  a  like  duty  to  those  who  be- 
come such,  and  cannot,  by  covert  manipulation  of  the  company  while  It  is 
uuder  his  control,  and  without  the  faculty  of  acting  for  itself,  take  a  person- 
al profit  from  his  dealings  with  it  The  recognition  of  a  fiduciary  relation  in 
such  circumstances  is  merely  the  application  of  a  familiar  principle  of  equity, 
w}:ilch  fastens  a  trust  upon  one  who  has  such  power  over  another  and  his 
affairs  as  to  give  the  former  an  opportunity  to  make  personal  gains  in  his 
dealings  with  them. 

''The  reasons  for  the  enforcement  of  that  principle  in  such  cases  as  this 
are  obvious.  Without  it  there  is  nothing  to  hinder  the  concoction  of  schemes 
which  the  reports  of  decisions  show  are  becoming  quite  too  frequent  in  re- 
cent years,  during  which  corporations  have  so  greatly  multiplied,  whereby 
one  may  take  an  option  or  conditional  contract  for  the  purchase  of  property, 
and  then  turn  it  over,  at  a  profit  to  himself,  to  a  corporation  to  be  organized, 
and  be  under  his  own  control  for  a  sufi3cient  time  to  enable  hini  to  realize 
the  fruits  of  his  enterprise.  Unless  the  promoter  of  the  company  is  restrain- 
ed by  the  obligations  of  a  duty  which  prevents  him  from  bringing  the  con- 
sequences which  are  liable  to  result  to  others  who  may  be  led  Into  danger,  he 
may  practice  such  schemes  with  Impunity.  Of  course,  these  Observations  do 
not  apply  to  a  case  where  the  corporation,  having  knowledge  of  ttie  facts 
and  freedom  of  action,  consents  to  a  contract  proposed  by  another,  even 
though  he  may  be  a  stockholder  or  a  director.  The  corporation  could  not  in 
such  case  complain,  nor  could  a  stockholder,  if  there  had  been  no  actually 
fraudulent  purpose  towards  him. 

"When,  on  August  3,  1906,  Browne  and  Stuart  made  their  proposition  to 
sell  the  mill  to  their  company,  and  they  and  their  co-operating  associates,  act- 
ing as  the  board  of  directors,  accepted  it  for  the  company,  the  company  was 
completely  in  fetters.  While  it  was  made  to  be  a  purchaser,  it  was  dominat- 
ed by  the  seller.  It  had  no  organ  for  seeing,  hearing,  or  even  knowing  what 
was  going  on.  Its  whole  constituency  was  engaged  in  bringing  about  the 
sale  for  the  sellers.  Wo  have,  on  several  occasions,  held  that  where  one  who 
assumes  to  act  as  the  agent  of  another,  in  a  given  transaction  is  really  act- 
ing as  the  agent  of  a  third  person,  or  in  behalf  of  some  scheme  of  his  own. 
his  apparent  principal,  having  no  knowledge  of  such  alien  •  purpose.  Is  not 
bound  by  such  pretended  agent's  acts,  nor  by  any  notice  or  knowledge  of  facts 
which  such  agent  had  at  the  time  the  transaction  wsia  going  forward." 

Meachem,  in  his  Law  of  Agency  (section  798) : 

"As  has  been  seen,  an  agent  who  is  relied  upon  to  exercise,  in  behalf  of  his 
principal,  his  skill,  knowledge,  or  influence,  will  not  be  permitted,  without 
his  principal's  full  knowledge  and  consent,  to  undertake  to  represent  the 
other  party  also  in  the  same  transaction.  Such  conduct  is  a  fraud  upon  his 
principal,  and  not  only  will  the  agent  not  be  entitled  to  comi)ensation  for 
services  so  rendered,  but  the  contract  or  dealings  made  or  had  by  the  agent 
while  BO  acting  also  for  the  other  party  without  the  knowledge  or  consent 
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i  of  the  principal,  are  not  binding  upon  the  latter,  and  If  they  still  remain 

I  executory,  he  may  repudiate  them  on  that  ground,  or  if  they  have  been  ex- 

j  ecuted  In  whole  or  in  part,  he  may,  by  acting  promptly  and  before  the  rights 

!  of    innocent    parties    have   intervened,    restore   the   consideration    received, 

rescind  the  contract,  and  recover  back  the  property  or  rights  with  which 
I  he  has  parted  under  it. 

I  "It  makes  no  difference  that  the  principal  was  not  in  fact  injured,  or  that 

I  the  agent  intended  no  wrong,  or  that  the  other  party  acted  in  good  faith; 

I  the  double  agency  is  a  fraud  upon  the  principal,  and  he  is  not  bound."    Rein- 

I  hard  on  Agency,  §  392.  p.  391;   Pomeroy's  Equity  Jurisprudence,  §  959,  note 

1;    Smith  on  Fraud,  {  114;    Ewell,  Evans  on  Agency,  p.  570;    Alger  v.  An- 
derson (C.  C.)  78  Fed.  729. 

The  complainant  alleges  facts  in  its  bills  of  complaint  showing  that 
the  Hawgoods  while  acting  in  a  trust  capacity  received  a  bribe  or 
commission. 

I  think  it  is  well  established  that,  when  an  agent  has  been  bribed  to 
betray  his  principal,  that  fact  is  sufficient  to  entitle  the  principal  to 
repudiate  the  transaction. 

Judge  Clark,  in  delivering  the  opinion  in  the  case  of  Alger  v.  Ander- 
son (C.  C.)  78  Fed.  729,  says: 

"How  far  a  fact  of  this  kind  may  have  influenced  the  agent  is  in  its  nature 
an  intangible  mental  condition  very  largely,  and  could  only  be  rationally 
judged  of  by  what  follows.  It  would  probably  never  be  in  the  power  of  the 
principal  complaining  of  the  transaction  to  affirmatively  show  what  was  the 
secret  operation  of  such  an  influence  on  the  mind  of  a  treacherous  represen- 
tative. It  is  well  settled,  consequently,  that  the  fact  of  the  agent  having 
been  bribed  or  tempted  to  betray  tils  principal  is  sufficient  to  entitle  the 
principal  to  repudiate  the  transaction,  and  it  is  not  necessary  as  a  basis 
for  relief  for  such  principal  to  show  the  actual  effect  of  the  bribe  or  gift 
upon  the  agent.  The  ground  on  which  the  rule  rests  is  much  deeper  and 
broader  than  a  mere  question  of  evidence,  and  takes  Into  full  account  human 
nature.  The  agent  is  not  allowed,  by  gift,  commission,  or  other  form  of 
compensation  or  consideration,  to  assume  an  attitude  in  conflict  with  the 
very  best  Interests  of  his  principal.  It  is  a  relation  which,  on  grounds  of 
public  policy,  demands  the  utmost  loyalty  to  the  principal  at  all  times." 
City  of  Findlay  v.  Pertz,  66  Fed.  427,  13  C.  C.  A.  559,  29  L.  R.  A.  188 ;  Zinc 
Carbonate  Co.  v.  First  National  Bank  of  Shullsburg,  103  Wis.  125,  79  N.  W. 
229,  74  Am.  St.  Rep.  845. 

Defendant  also  alleges  that  the  bills  on  their  face  do  not  show  that 
the  complainant  is  entitled  to  the  relief  prayed  for,  and  contends  that 
it  is  plainly  apparent  on  the  face  of  the  bills  that,  had  the  misrepre- 
sentation and  fraud  complained  of  not  occurred,  the  conduct  of  the 
parties  would  have  been  the  same ;  that  the  fraud  complained  of  did 
not  in  any  manner  affect  the  substance  of  the  contract  and  the  thing 
desired  and  contracted  for  by  the  complainant  was  in  all  respects  accord- 
ing to  the  terms  of  the  contract ;  that  a  redelivery  of  the  boats  would 
not  place  the  defendant  in  statu  quo  because  at  the  time  of  making 
the  contracts  the  boats  had  not  been  constructed ;  and  that  in  order 
to  place  the  defendant  in  statu  quo  there  would  have  to  be  a  return 
of  the  material  and  money  paid  out  for  labor ;  and,  further,  that  the 
surrender  of  the  consideration  received  by  the  defendants  would  leave 
the  defendant  poorer  than  it  was  before  the  contract  was  negotiated',  • 
to  the  extent  of  the  money  received  and  held  by  the  Hawgoods. 

In  other  words,  the  defendants  contend  that  although  on  the  face  of 
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the  bills  there  are  allegations  that  a  secret  bribe  or  commission  has 
been  paid  to  the  Hawgoods  while  the  Hawgoods  were  acting  in  the 
capacity  of  trustees  or  promoters,  and  that  fact  having  been  dis- 
covered, nevertheless  there  is  no  equity  in  the  bills,  and  that  a  rescis- 
sion of  the  contracts  would  injure  the  American  Shipbuilding  Com- 
pany both  in  reference  to  the  restoration  of  the  boats  and  flie  loss 
of  the  amounts  paid  to  the  Hawgoods. 

Counsel  for  the  defendants  rely  largely  upon  the  case  of  Veazie 
y.  Williams,  8  How.  134,  12  L.  Ed.  1018.  In  this  case  the  owners  had 
instructed  the  auctioneer  to  take  $14,500  for  a  certain  property,  and 
the  real  bidding  stopped  at  $20,000,  and  the  auctioneer,  without  the 
consent  or  knowledge  of  the  owner,  continued  to  take  fictitious  bids 
until  he  ran  the  price  up  to  $40,000.  The  purchaser,  under  these 
conditions,  filed  a  bill  asking  the  rescission  of  the  sale  and  a  return 
of  the  purchase  money  paid  and  notes  still  held  by  the  respondents 
as  part  of  the  purchase  price. 

It  appears,  from  a  careful  examination  of  this  case,  that  up  to  a 
certain  stage  in  the  auction  sale  there  was  no  f r^ud  present ;  that  up 
to  the  extent  of  $20,000  the  bids  were  fair;  that  from  and  above  this 
amount  the  bids  were  induced  by  the  fraud  of  the  auctioneer.  So  that 
it  can  be  seen  quite  readily  that  the  line  of  demarcation  between  hon- 
esty, fair  dealing,  and  fraud  is  clearly  and  distinctly  noticeable.  A 
number  of  observations  made  by  the  learned  justice  in  rendering  the 
opinion  of  the  court  are,  to  my  mind,  important  to  be  here  noticed. 
Justice  Woodbury  says,  at  page  151  of  8  How.,  12  L.  Ed.  1018, 
speaking  of  this  action  of  the  auctioneer : 

•*Had  It  been  otherwise,  It  would  be  very  questionable  whether,  In  point 
of  law  and  equi^,  an  auctioneer  can  be  allowed  to  bid  off  for  himself  the 
very  property  he  is  selling.  It  has  been  laid  down  that  he  cannot.  Hughes* 
Case,  6  Ves.  617;  Oliver  et  al.  v.  Court  et  al.,  8  Price,  126;  9  Ves.  234; 
8  Ves.  337;  Long  on  Sales,  228;  Babbington  on  Auctions,  164.  The  princi- 
ples against  it  are  stronger,  if  possible,  and  certainly  were  enforced  earlier 
in  courts  of  equity  than  in  law.  An  opposite  course  would  give  to  an  auc- 
tioneer many  undue  advantages.  It  would  tend,  also,  to  weaken  his  fldelily 
In  the  execution  of  his  duties,  for  the  owner.  He  would  be  allowed  to  act 
in  double  and  inconsistent  capacities,  as  agent  for  the  seller  and  as  buyer 
also;  and  the  precedents  are  numerous  holding  such  sales  voidable,  if  not 
void,  and  at  all  events  unlawful,  as  opposed  to  the  soundest  public  policy. 

"Nor  does  it  lessen  the  injury  or  the  fraud  if  the  by-bidding  be  by  the  auc- 
tioneer himself.  He,  being  agent  of  the  owner,  is  equally  with  him  forbidden 
by  sound  principles  to  conduct  clandestinely  and  falsely  on  this  subject 
Cowp.  397.    All  should  be  fair,  above  board. 

"The  salQ  thus  made  here  was  adopted  and  carried  into  effect  by  the 
respondents;  and  hence,  on  account  of  the  fraud  involved  In  it,  they  should 
either  restore  the  consideration,  and  take  back  the  mUls,  or  indemnify  the 
purchaser  to  the  extent  of  his  sufferings. 

"Some  miscellaneous  objections  to  these  results  are  yet  to  be  considered. 
It  is  said  to  be  Justly  deemed  an  extraordinary  power  in  a  court  of  chan- 
cery to  rescind  contracts  at  all,  instead  of  leaving  parties  to  a  suit  at  law 
for  their  damages.  Sugden  on  Vendors,  392;  [Jackson  v.  Ashton]  11  Pet 
248  [9  li.  Ed.  698].  And  that  a  fraud  or  mistake  must  be  very  manifest  to 
Justify  it  10  Price,  117;  13  Price,  349;  [Lee  v.  Munroe  ft  Thornton]  7 
Cranch,  368  [3  L.  Ed.  373] ;  [Lyman  v.  United  Ins.  Co.]  2  Johns.  Ch.  (N.  Y.) 
633;  12  Ves.  477.  And  that  the  burden  of  proof  to  show  these  grounds  for 
a  rescission  rests  on  the  plaintiff,  and  not  on  the  defendant.  Grant  this.  Yet 
all  requirements  appear  fulfilled  here.    On  satisfactory  proof,  also,  exeeuted* 
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as  well  as  executory,  contracts  may  in  such  cases  be  set  aside.  One  case 
reported  of  its  being  done  after  20  years.  8  Price,  125.  And  a  defendant  is 
likely  in  most  cases  to  suffer  no  more  by  a  rescission  in  chancery,  tban  by 
damages  adequate  to  the  loss  or  injury. 

'There  is  next  the  objection,  that  too  long  a  time  had  elapsed  here  before 
seeking  redress.  More  force  would  attach  to  this  if  Veazie  had  discovered 
the  imposition  sooner.  The  sale  happened  January  1,  1836;  the  discovery 
of  the  fraud  was  after  January  1,  1840,  and  this  bill  was  filed  July  23,  1841, 
after  demanding  redress  of  the  respondents  in  January,  1841. 

**Having  effected  his  object  in  the  purchase— to  obtain  the  property  rather 
than  let  his  rival  get  it,  who,' doubtless,  he  supposed,  was  bidding  against 
him — and  being  a  man  of  ample  means,  Veazie  submitted,  as  .feeling  bound, 
to  the  excess  of  price.  Nor  did  he  suspect  any  imposition  till  informed  of  it 
within  a  few  years,  and  then  he  seasonably  applied  for  relief,  and  should 
not  be  barred  from  obtaining  it  by  any  lapse  of  time  while  the  fraud  or 
mistake  as  to  the  bids  not  being  real  remained  undiscovered. 

"All  that  remains  is  to  decide  upon  the  most  equitable  course  to  carry 
these  views  into  effect,  consistent  with  sound  principles.  One  mode  is  to  set 
aside  unconditionally  the  whole  sale,  for  the  fraud  practiced  in  it,  and  have 
the  mills  conveyed  by  Veazie,  and  the  money,,  notes,  and  mortgage  returned 
by  the  respondents.  Another  mode  is  to  treat  as  unjust  only  so  much  of  the 
proceedings  as  was  fraudulent;  that  is,  the  excess  of  price  over  $20,000 
obtained  by  by-bidding,  and  to  cause  that  excess  only  to  be  refunded. 

"To  restore  the  excess  of  consideration,  or  to  restore  all  and  have  back 
the  mills,  has  in  other  respects  much  the  same  effect  The  plaintiff  in  either 
way  win  obtain  nothing  which  did  not  belong  to  him,  nor  the  respondents 
lose  anything  which  was  theirs  before  the  falsehood  or  mistake.  It  is  at 
the  same  time  gratifying  to  find  that,  by  either  of  these  courses,  no  inci- 
dental loss  or  inconvenience  will  fall  on  the  respondents,  except  what  has 
been  occasioned  by  the  misbehavior  of  their  own  agent,  and  the  fruits  of 
which  they  accepted,  and  which  they  cannot  in  foro  conscientifle  retain 
against  those  injured  by  that  misbehavior. 

"But  the  course  we  propose,  to  have  the  sale  stand  so  far  as  not  fraudu- 
lent, and  to  make  the  defendants  restore  only  what  was  obtained  by  the 
pufiing  and  fraud,  is  not  giving  damages  either  eo  nomine  or  in  substance 
It  requires  to  be  surrendered  merely  the  money  and  interest  in  it,  and  the 
notes  and  mortgage  unpaid,  which  were  obtained  by  the  deception  of  by- 
bidding.  This,  among  other  things,  is  prayed  for  in  the  bill.  This  course 
will  only  carry  out  the  established  rule  on  the  subject,  laid  down  in  ele- 
mentary treatises,  that  the  injured  party  is  placed  in  the  same  situation, 
and  the  other  party  is  compelled  to  do  the  same  acts,  as  if  all  had  beai 
transacted  with  the  utmost  good  faith.  1  Story,  Eq.  Jur.  §  420;  1  Madd. 
Ch.  Pr.  209 ;  FonbL  Eq.*  Book  1,  cc.  3  and  4,  notes. 

"It  is  suggested,  however,  secondly,  that  this  course  does  not  set  aside  the 
whole  sale,  or  whole  contract,  which  ought  to  be  done,  if  intermeddled  with 
at  alL  It  is  true  that  generally,  a  part  of  a  deed,  or  contract,  or  sale,  can- 
not be  avoided  without  avoiding  the  whole.  2  Ves.  408;  1  Madd.  Ch.  262. 
Though  at  times  there  may  be  a  division  or  break  in  them  whei%  fraud 
begins  and  good  faith  ends,  and  where  beyond  that  line  only  it  would  seem 
just  to  annul  them.    [Jopllng  v.  Dooley]  1  Yerg.  (Tenn.)  289  [24  Am.  Dec  450.] 

"'And  it  will  not  grant  relief  even  in  fraud,  unless  thp  party  wishing  it 
will  do  complete  Justice.'  Payne  v.  Dudley,  1  Wash.  (Va.)  196;  [Boyd  v. 
Dunlap]  1  Johns.  Ch.  (N.  Y.)  478;  Scott  v.  Nesbit,  2  Cox,  183.  Here,  then, 
in  the  decree,  we  can  set  aside  the  whole  sale  and  contract ;  but,  instead  of 
doing  It  unconditionally,  the  plaintiff  should  be  required  first  to  do  equity, 
and  to  allow  any  countervailing  equities  on  the  part  of  the  respondents, 
which  are,  to  let  the  sale  itself  stand  at  what  was  fairly  bid  for  the  prop- 
erty, and  require  only  the  residue  of  the  consideration,  being  entirely  fraudu- 
lent, to  be  restored.  1  Story,  Eq.  Jur.  §§  344,  599,  and  cases  there  cited; 
McDonald  v.  ^eUson,  2  Cow.  (N.  Y.)  139,  192  [14  Am.  Dec.  431]." 

I  have  quoted  from  this  case  at  some  length,  because  it  appears 
'  to  be  the  main  case  upon  which  counsel  for  the  defendant  relies.  It 
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is  very  plain  to  me  that  the  relief  granted  in  this  case  was  granted 
because  it  was  possible  to  draw  a  line  between  fair  dealing  and  fraud. 
Had  it  been  otherwise,  I  think  it  is  quite  apparent  that  the  contract 
would  have  been  rescinded.  The  relief  was  granted  not  on  the  ground 
that  the  complainant  was  entitled  to  recover  nothing  except  the  excess 
of  the  purchase  price  produced  by  the  fraud,  but  the  relief  was  granted 
because  of  the  easily  distinguishable  line  marking  the  commencement 
of  the  fraud,  and  the  ability  of  the  court  to  treat  the  fraud  by  itself 
and  render  relief  accordingly. 

Now  the  bills  before  me  for  consideration  allege  sufficient  facts 
to  properly  indicate  a  continuing  fraud  from  the  inception  to  the 
end  of  the  dealings  between  the  stockholders  and  subscribers  on  the 
one  side  and  the  American  Shipbuilding  Company  and  the  Hawgoods 
on  the  other  side;  the  Hawgoods  were  trustees  as  to  these  stock* 
holders  and  were  promoters  of  these  various  steamship  companies. 

From  the  very  commenceemnt  of  these  various  transactions  it  ap- 
pears from  the  bills  that  the  American  Shipbuilding  Company  and 
the  Hawgoods  had  in  contemplation  the  making  of  these  contracts  and 
the  giving  of  these  secret  commissions,  or,  stating  the  transactions 
more  plainly,  the  American  Shipbuilding  Company  proposed  to  cor- 
rupt the  agents  of  these  various  steamship  companies  by  the  pajonent 
of  a  sum  of  money  in  the  form  of  a  bribe. 

These  transactions  were  at  no  time  disclosed  to  the  subscribers 
or  stockholders  nor  to  the  corporations,  nor  were  they  discovered 
until  September,  1911,  when  actions  for  rescission  were  promptly 
brought.  The  Hawgoods,  from  the  relationship  which  they  assumed 
with  these  various  corporations  to  the  stockholders  therein,  which  was 
that  of  promotors  or  trustees,  owed  to  these  parties  wbom  they  rep- 
resented the  obligation  of  fair  and  open  dealing,  and  this  obligation 
of  an  agent  or  trustee  has  been  frequently  considered  by  the  courts 
of  Ohio  and  by  the  federal  courts  of  this  jurisdiction. 

It  is  apparent  from  the  bill  that  the  Hawgoods  were  trustees  to  use 
their  knowledge,  their  skill,  and  their  good  faith  in  their  dealings  for 
the  persons  whom  they  represented.  Having  been  paid  this  sum  of 
money  secretly,  can  it  be  said  that  the  parties  relying  upon  their  integ- 
rity had  the  full  value  of  their  services?  In  the  case  of  Yeoman  v. 
Lasley,  40  Ohio  St.  190,  200,  the  Supreme  Court  of  the  state  of 
Ohio  says: 

"A  vendee  cannot  be  his  own  vendor.  So  vital  is  this  principle  that  the 
same  person  cannot  be  in  one  transaction  the  agent  of  both  vendor  and  ven- 
dee unless  both  know  the  fact  and  consent  thereto.  If  a  vendor  secretly 
bribe  the  ap:ent  of  the  vendee,  and  induce  him  to  deceive  bis  principal  in  a 
matter  material  to  the  sale,  the  vendee's  right,  on  discovery  of  the  fraud, 
to  a  rescission,  is  undoubted.** 

And  again  in  the  case  of  Rolling  Stock  Co.  v.  Railroad,  34  Ohio 
St.,  at  page  460,  32  Am.  Rep.  380,  the  Supreme  Court  of  Ohio  said : 

**The  rule  which  prevents  the  agent  or  trustee  from  acting  for  himself  In 
a  matter  where  his  interest  would  conflict  with  his  duty  also  prevents  him 
from  acting  for  another  whose  interest  is  adverse  to  that  of  the  principal; 
and,  in  all  cases  where,  without  the  assent  of  the  principal,  the  agent  has 
assumed  to  act  in  such  double  capacity,  the  principal  may  avoid  the  trans- 
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action,  at  his  election.  No  question  of  its  fairness  or  unfairness  can  be 
raised.  The  law  holds  it  constructively  fraudulent  and  voidable  at  the  elec- 
tion of  the  principaL" 

It  is  not  necessary  to  go  into  an  extended  discussion  of  the  author- 
ities. It  seems  plain  that  when  one  party  is  endeavoring  to  warp 
the  judgment  and  integrity  of  the  agent  of  another,  and  endeavoring 
to  induce  that  party  to  cheat  his  principal,  all  of  the  dictates  of  equity 
and  justice  make  it  the  plain  duty  of  a  court  of  equity  to  set  aside 
the  entire  transaction. 

Such  action  on  the  part  of  a  court  has  been  suggested  by  counsel 
for  the  defendant  in  their  able  brief,  as  an  altruistic  enthusiasm  for 
purity  and  righteousness  in  commercial  transactions.  It  appears  to 
me  that  it  is  only  the  exercise  by  the  court  of  a  function  which  im- 
presses upon  all  parties  that  commercial  transactions,  be  they  large 
or  small,  must  conform  with  the  fixed  standards  of  honesty.  It  would 
indeed  be  a  travesty  upon  justice,  if  a  court  of  equity,  having  placed 
before  it  all  of  the  elements  which  constitute  fraud  and  bribery, 
would  refuse  to  render  relief  and  say  to  the  parties  that  an  action  for 
damages  to  recover  the  amount  of  the  bribe  was  the  proper  remedy. 
If  such  were  the  rule  of  conduct  of  the  courts,  dishonest  parties  might 
bribe  agents  at  will,  and,  if  they  were  discovered  in  their  bribery,  re- 
spond to  damages  to  the  extent  of  the  bribe,  and,  if  not  discovered, 
enjoy  the  full  amount  and  extent  of  their  illegal  action.  The  courts 
cannot  recognize  such  a  doctrine,  and  will  not  stop  to  inquire  whether 
the  contract  was  fair  or  otherwise,  but  will  set  aside  the  entire  trans- 
action as  fraudulent  and  inequitabk.  With  commercial  advancement 
and  the  evolution  of  modern  business  fraud  has  become  too  prevalent 
and  too  readily  reconciled  as  an  incident  to  financial  achievement. 
Fraud  should  be  prevented  by  being  made  as  far  as  possible  impossible 
of  perpetration,  and  the  party  who  enters  into  a  fraudulent  transaction 
should  do  so  at  his  peril.  It  is  no  duty  of  a  court  to  weigh  the  equi- 
ties of  joint  tort-feasors,  or  of  bribe  givers  and  bribe  takers.  A  court 
could  have  little  respect  for  itself  if  it  endeavored  to  adjust  the  rights 
existing  between  the  conspiring  parties  who  endeavored  to  perpetrate 
a  fraud. 

Defendant's  counsel  urge  that  the  defendant  cannot  be  placed  in 
statu  quo  by  a  surrender  of  the  boats  in  question.  If  it  cannot  be  re- 
stored to  the  position  it  occupied  before  these  contracts  in  question 
were  entered  into,  it  is  because  of  its  own  fault.  If  the  property  has 
fallen  in  value,  it  was  partly  owing  to  the  fault  of  the  defendant, 
and  its  co-conspirators,  the  Hawgoods. 

From  the  allegations  of  the  bills  fraud  entered  into  the  entire  trans- 
actions from  their  inception.  The  contracts  were  tainted  with  it ;  and, 
such  being  the  situation,  it  is  no  objection  to  a  restoration  of  these 
boats  that  the  property  has  fallen  in  value.  Pomeroy's  Equitv  Juris- 
prudence, §  688;  Neblett  v.  McFarland,  92  U.  S.  104,  23  L.  Ed  471; 
Veazie  v.  Williams,  8  How.  158,  12  L.  Ed.  1018. 

[3]  The  defendant  contends  that  the*  only  injury  suffered  by  the 
complainant  is  the  loss  of  money  received  by  the  Hawgoods,  and  upon 


Digitized  by 


Google 


792  197  FEDERAL  REPORTEB 

this  statement  bases  its  contention  that  the  complainant  fias  an  ade* 
quate  remedy  at  law. 

In  the  United  States  courts  it  is  well  established,  both  by  the  deci- 
sions and  statute,  that  suits  in  equity  shall  not  be  sustained  in  the 
federal  courts  in  any  case  where  there  is  a  plain,  adequate,  and  com- 
plete remedy  at  law.  I  think  it  is  equally  well  established  that  where 
such  a  remedy  exists,  and  the  objection  is  seasonably  made  that  there 
is  in  existence  an  adequate  remedy  at  law,  it  is  the  positive  duty  of  a 
federal  court  to  give  effect  to  such  objection.  It  is  well  established, 
if  the  bill  itself  shows  a  ground  for  legal  relief  and  prays,  incidentally, 
for  equitable  relief,  that  notwithstanding  such  prayer,  such  a  case 
should  be  tried  in  a  law  court,  and  that  the  remedy  at  law  should  be 
pursued,  if  it  exists,  no  matter  whether  it  is  difficult  of  execution. 

Now  do  the  bills  give  rise  only  to  an  action  for  damages  for  money 
had  and  received  by  the  Hawgoods  ?  If  so,  it  might  well  be  urged  that 
the  complainant  has  an  adequate  and  complete  remedy  at  law.  This 
objection  is  promptly  urged  by  the  defendant. 

But  the  bills  disclose  that  the  contracts  were  entered  into  on  reli- 
ance upon  the  judgment  and  interest  of  the  Hawgoods.  Then  it  can- 
not be  said  that,  had  the  original  subscribers  and  stockholders  of  the 
corporations  known  that  the  Hawgoods  were  getting  in  a  secret  man- 
ner sums  of  money  of  from  $15,000  to  $25,000,  they  would  have 
acted  as  they  did  when  entering  into  these  contracts.  Large  invest- 
ments were  involved,  and  from  the  allegations  absolute  reliance  was 
placed  upon  the  Hawgoods  in  the  making  of  these  investments.  It  is 
an  absurdity  to  presume  that  any  one  would  enter  into  a  $400,000 
business  transaction,  knowing  that  they  were  represented  by  an  agent 
who  had  been  paid  $25,000  by  the  other  party  to  the  transaction.  As 
I  have  indicated,  where  an  agent  has  been  bribed  or  has  been  paid 
a  secret  commission,  it  is  the  absolute  right  of  a  party  to  such  a  con- 
tract, upon  discovering  this  fraud,  to  promptly  rescind  it.  Rolling 
Stock  Co.  V.  Railroad,  34  Ohio  St.  460,  32  Am.  Rep.  380;  Mecham  on 
Agency,  §  798;  Alger  v.  Anderson  (C.  C.)  78  Fed.  729;  Cortes  Co. 
V.  Thannhauser  (C.  C.)  45  Fed.  730;  Vcazie  v.  Williams,  8  How.  134, 
12  L.  Ed.  1018. 

In  Tyler  V.  Savage,  143  U.  S.  79,  12  Sup.  Ct.  340,  36  L.  Ed.  82,  the 
court  said  in  part: 

"Under  section  723  of  the  Revised  Statutes  [U.  S.  Comp.  St  1901,  p.  683], 
the  remedy  at  law,  In  order  to  exclude  equity,  must  be  as  practical  and  as 
efficient  to  the  hands  of  justice  and  Its  prompt  administration,  as  the  remedy 
In  equity." 

The  bill  asks  that  the  defendant  be  required  to  account  to  the  com- 
plainant for  bonds  which  are  disposed  of  and  secure  the  application  of 
such  payment  to  the  satisfaction  of  such  disposed  of  bonds  as  have  not 
been  paid.  This  could  not  be  done  in  an  action  at  law,  and  it  would 
require  the  exercise  of  equity  jurisdiction  to  grant  this  necessary 
relief. 

The  bills  affirmatively  show  grounds  of  equitable  jurisdiction.  The 
bribery  of  the  agent,  the  obtaining  of  the  bonds,  the  trust  relation- 
ships existing,  all  are  grounds  for  relief  in  equity,  and  it  is  difficult  to 
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sec  how  in  any  manner  of  action  at  law  the  complainant  could  be 
given  a  full,  adequate,  and  complete  remedy. 

It  was  said  by  the  Supreme  Court  in  the  case  of  Angle  v.  C.  & 
St.  P.  Ry.,  151  U.  S.  27,  14  Sup.  Ct.  250,  38  L.  Ed.  55: 

"The  forms  and  varieties  of  these  trusts,  which  are  termed  ex  maleflcio 
or  ez  delicto,  are  practically  without  limit.  The  principle  is  applied  where- 
ever  it  is  necessary  for  the  obtaining  of  complete  justice,  although  the  law 
may  also  give  the  remedy  of  damages  against  the  wrongdoer." 

^  In  these  cases  the  complainants  have  elected  to  bring  equitable  ac- 
tions to  rescind,  and,  under  the  authorities  I  have  heretofore  referred 
to,  I  am  of  the  opinion  that  this  suit  was  properly  brought  in  the 
equity  court. 

The  Hawgoods  occupied  a  trust  relationship.  They  accepted  a  secret 
commission.  Had  this  fraud  been  known,  the  parties  would  never  have 
entered  into  the  contracts.  They  never  had  the  unbiased  judgment 
of  the  Hawgoods,  although  it  might  well  be  said  that  the  Hawgoods 
were  equally  to  blame  with  the  Shipbuilding  Company,  yet  never- 
theless it  is  not  the  function  of  this  court  to  draw  such  distinctions. 
The  recovery  of  the  amount  of  the  commission  is  not  a  full  and 
complete  recovery.  The  whole  transaction  being  fraudulent,  an  ac- 
tion to  rescind  in  equity  is  the  proper  one.  In  no  other  way  is  ade- 
quate recourse  given  to  complainants  to  right  the  wrong  suffered. 
If  the  defendant  is  injured  by  such  a  course  of  proceeding,  it  was 
an  injury  caused  to  an  appreciable  extent  by  its  own  dereliction.  The 
fraud  cannot  be  separated  or  divided  from  the  transaction,  as  was 
done  in  the  case  of  Veazie  v.  Williams  in  8  How.  and  12  L.  Ed.  The 
complainant  on  the  face  of  its  bills  has  sustained  a  serious  injury.  It 
seeks  to  remedy  this  injury  by  electing  to  rescind  these  contracts,  and 
such  action  is,  I  think,  justified. 

[4]  It  is  further  urged  that  the  bills  lack  equity  by  reason  of  the 
fact  that  the  Hawgoods  are  shown  to  be  stockholders  in  the  original 
companies,  and  that  they  are  now  stockholders  in  the  complainant 
company.  I  have  before  referred  to  this  feature  of  the  case,  and  can 
see  no  merit  in  this  contention. 

It  has  never  been  the  law  that  courts  will  endeavor  to  adjust  equi- 
ties between  wrongdoers,  nor  will  the  courts  endeavor  to  disturb 
the  fraudulent  liabilities  of  co-conspirators.  The  bills  by  their  allega- 
tions show  the  bribery  of  an  agent.  This,  of  itself,  establishes  a  fraud 
and  gives  the  complainant  a  right  to  proceed  in  equity  for  a  rescission 
of  the  contracts,  because  no  complete  and  adequate  remedy  can  be 
administered  in  a  court  of  law.  The  facts,  as  pleaded,  do  not  con- 
stitute a  mere  loss  of  money.^  They  rather  involve  the  entire  transac- 
tions, fraudulent  irom  their  inception,  and  induced  from  their  incep- 
tion by  a  bribed  agent.  The  complainant  did  not  get  what  it  con- 
tracted for.  The  contracts  would  not  have  been  made  had  they  known 
of  all  of  the  circumstances.  All  of  the  necessary  parties  to  a  re- 
scission are  before  the  court,  and  an  action  at  law  is  not  only  unnec- 
essary, but  inadequate.  A  realization  of  wrongdoing  at  the  initial 
proceeding  of  these  transactions  could  have  saved  the  defendant  from 
any  apparent  loss  at  this  time.    The  matter  is  only  before  the  court 
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now  on  demurrer;  the  facts  must  be  taken  as  alleged.  In  my  opinion, 
the  bills  in  each  instance  are  not  subject  to  demurrer  on  the  jurisdic- 
tional question,  nor  on  the  grounds  that  the  bills  lack  equity,  nor  on 
the  ground  that  there  is  an  adequate  remedy  at  law. 

There  is,  however,  one  more  question  for  consideration  in  cases 
Nos.  8,214  and  8,215,  and  that  is:  Were  the  rights  of  the  steamship 
companies  originally  formed,  which  are  now  relied  upon  by  complain- 
ant, of  a  nature  to  be  assigned?  In  case  No.  8,215,  the  Milwaukee 
Steamship  Company  was  the  company  originally  formed,  and  in  No. 
8,214,  the  company  Originally  formed  was  the  Cuyahoga  Steamship 
Company,  and  it  remains  to  be  determined  whether  the  remedy  of 
rescission  was  personal  to  these  companies.  If  it  was,  it  did  not  pass 
to  the  complainant  by  the  transfer  of  all  the  assets  and  property  of 
these  two  companies. 

The  allegations  of  the  bill  in  case  No.  8,214,  and  the  similar  allega- 
tions in  case  No.  8,215,  with  the  exception  of  the  name  of  the  Steam- 
ship Company,  are  as  follows : 

"Prior  to  February,  1911,  tiie  complainant  company  and  the  Cuyahoga 
Steamship  Company  were  each  the  owner  of  one  large  freight  vessel  operat- 
ing on  the  Great  Lakes.  For  the  mutual  advantage  of  the  stockholders  of 
said  companies,  it  was  mutually  agreed  that  a  merger  of  the  properties  and 
Interest  of  all  of  said  stockholders  should  be  effected.  This  was  accomplished 
by  the  Cuyahoga  Steamship  Company  assigning  and  transferring  all  of  its 
assets,  of  every  kind  and  description,  to  the  complainant  company,  which 
also  assumed  and  agreed  to  pay  aU  of  the  obligations  of  the  Cuyahoga 
Steamship  Company,  including  about  *  *  *  of  first  mortgage  bonds  on 
said  steamer  given  to  the  defendant  company  in  part  payment  of  said  vessel. 

"The  complainant  company  thereupon  issued  shares  of  its  capital  stock 
to  each  of  the  stockholders  of  the  Cuyahoga  Steamship  Company,  who  then 
became  and  are  now  stockholders  in  complainant  company. 

"The  transfer  of  the  assets  of  the  Cuyahoga  Steamship  Company  to  com- 
plainant included  the  vessel  owned  by  it,  and  which  had  previously  been  con- 
structed for  it  by  the  defendant  company,  the  contract  under  which  said 
vessel  was  constructed  and  all  clioses  and  rights  in  action,  either  at  law  or 
in  equity,  including  the  right  of  action  herein  sued  upon  in  so  far  as  such 
right  of  action  was  assignable. 

''The  fraudulent  traQsactious  set  forth  in  the  complaint  were  not  discov- 
ered until  after  the  dissolution  of  the  Cuyahoga  Steamship  Company,  and 
hence  were  never  known  to  that  company." 

[6]  This  question  of  assignability  has  been  most  fully  covered  by 
counsel  for  complainant  and  defendant  in  their  briefs ;  but,  inasmuch 
as  these  transactions  arose  and  took  place  in  the  state  of  Ohio,  it 
is  only  necessary  to  determine  the  law  of  Ohio  on  the  question  raised 
By  this  branch  of  the  demurrer.  Accordingly,  the  question  of  whether 
the  assignment  conferred  upon  the  complainant  company  the  right  of 
action  it  asserts  must  be  decided  according  to  the  law  of  Ohio.  Jos. 
Dixon  Crucible  Co.  v.  Paul,  167  Fed.  784,  93  C.  C.  A.  204;  Davis  v. 
Mills  (C.  C.)  99  Fed.  39;  Union  Trust  Co.  v.  Bulkeley,  ISO  Fed.  511, 
80  C.  C.  A.  328.  This  last  case  was  decided  by  the  Circuit  Court  of 
Appeals  of  this  jurisdiction. 

[8]  From  the  briefs,  and  argument,  there  appears  to  be  no  dispute 
that  the  transactions  which  took  place  between  the  Milwaukee  Steam- 
ship Company  and  the  Cuyahoga  Steamship  Company  and  the  com- 
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plaiiianl  herein  were  effected  under  the  provisions  of  sections  8710 
to  8713,  inclusive,  of  the  Ohio  General  Code.  But  I  do  not  consider 
this  of  any  importance  further  than  that  section  8712  provides  for  the 
purchasing  or  acquiring  company  taking  over  all  of  the  property  and 
assets  of  the  other  corporation  involved. 

The  bill  avers  that  the  steamship  companies,  which  were  originally 
formed,  assigned  and  transferred  to  the  complainant  herein  all  of 
their  assets  of  every  kind  and  description,  and  that  complainant  as- 
sumed and  agreed  to  pay  all  of  the  obligations  of  the  companies  orig- 
inally formed. 

The  Ohio  Ikw  recognizes  that  a  chose  in  action  which  is  transmissi- 
ble to  an  executor  or  administrator  under  the  law  of  Ohio  is  assi^- 
able  in  equity.  Grant  v.  Ludlow,  8  Ohio  St.  1.  And  that  survivability 
and  assignability  of  things  in  action  are  convertible  terms.  The  Vil- 
lage of  Cardington  v.  Fredericks,  46  Ohio  St.  442,  448,  21  N.  E.  766; 
Cincinnati  v.  Hafer,  49  Ohio  St.  60,  66,  30  N.  E.  197. 

The  Ohio  law  being  that  all  causes  of  action  which  are  survivable 
are  assignable,  it  is  important  to  determine  whether  the  cause  of -action 
herein  involved,  namely,  a  cause  of  action  for  deceit  or  fraud,  survives. 

Section  11,235  of  the  General  Code  of  Ohio,  formerly  section  4975 
of  the  Rev.  Stats,  of  Ohio,  provides: 

"In  addition  to  the  causes  which  survive  at  common  law,  causes  of  action 
for  mesne  profits,  or  injuries  to  the  person  or  property,  or  for  deceit  or  fraud, 
also  shall  survive ;  and  the  action  may  ke  brought  notwithstanding  the  death 
of  the  person  entitled  or  liable  thereto." 

This  section  states,  as  will  be  observed,  that  causes  of  action  for 
"mesne  profits,  or  injuries  to  the  person  or  property,  or  for  deceit  or 
fraud,"  are  suvivable  actions.  If  any  action  for  deceit  or  fraud  is  a 
survivable  action  in  Ohio,  it  is  an  assignable  cause  of  action  for  the 
purposes  of  this  inquiry. 

What  constitutes  fraud  has  been  ably  considered  by  Chief  Justice 
Fuller,  in  delivering  the  opinion  of  the  Supreme  Court  in  the  case  of 
Moore  v.  Crawford,  130  U.  S.  128,  9  Sup.  Ct.  448,  32  h.  Ed.  878. 
The  Chief  Justice  said: 

"Fraud  indeed,  in  the  sense  of  a  court  of  equity  properly  includes  all  acts, 
omissions,  and  concealments  which  Involve  a  breach  of  legal  or  equitable 
duty,  trust,  or  confidence  Justly  reposed  and  are  Injurious  to  another,  or  by 
which  an  undue  and  unconscientious  advantage  Is  taken  of  another.  And 
courts  of  equity  will  not  only  Interfere  in  cases  of  fraud  to  set  aside  acta 
done,  but  they  wUl  also,  if  acts  have  by  fraud  been  prevented  from  being 
done  by  the  parties.  Interfere  and  treat  the  case  exactly  as  if  the  acts  had 
been  done." 

Considering  the  provisions  of  the  Ohio  statute  and  the  language  of 
this  opinion,  in  my  opinion  the  fraudulent  acts  complained  of  in  the 
bills  herein  are  plainly  within  the  contemplation  of  the  provisions  of 
the  Ohio  statute. 

The  bills  which  have  been  demurred  to  in  cases  Nos.  8,214  and 
8,215  endeavor  to  make  a  cause  of  action  for  a  i«scission  for  fraud, 
by  reason  of  assignment,  the  basis  of  the  actions  instituted.  In  view 
of  the  statute  and  the  Supreme  Court  decision  I  have  referred  to. 
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I  am  of  the  opinion  that  such  a  cause  of  action  is  contemplated.  This 
seems  to  be  also  the  opinion  held  by  the  courts  of  Ohio  in  the  case 
of  Isham  v.  Buckeye  Stave  Co.,  25  Ohio  Cir.  Ct  R.  167,  and  affinned 
without  report  in  72  Ohio  St.  660,  76  N.  E.  1126.  This  was  an  action 
for  the  rescission  of  a  contract  for  the  sale  of  growing  timber  for 
fraud  inducing  the  making  of  said  contract,  which  fraud  was  not  dis- 
covered by  the  decedent  in  his  lifetime.  The  court  held  that  there  was 
no  question  but  that  the  cause  of  action  survived  to  the  personal  rep- 
resentative and  not  to  the  devisee,  and  this  was  their  conclusion,  inas- 
much as  the  subject-matter  of  the  contract  was  personal  property. 

If  a  cause  of  action  for  fraud  is  assignable,  surely  the  remedy  of 
redressing  the  wrong  passes.  It  is  certainly  within  the  contemplation 
of  all  rules  of  equity  that  the  remedies  for  the  redressing  of  the  wrong 
must  pass  with  the  cause  of  action.  The,  remedy  surviving  with  the 
cause  of  action,  the  assignee  of  the  cause  of  action  has  the  right  to 
elect  between  remedies.  The  election  is  not  personal,  but  passes  with 
the  cause  of  action.  This  doctrine  was  approved  by  the  Court  of 
Appeals  of  this  jurisdiction  in  the  recent  case  of  Berry  v.  Chase,  179 
Fed.  427, 102  C.  C.  A.  573;  Judge  Knappen,  delivering  the  opinion  of 
the  court,  holding: 

*'The  owner  of  a  debt  upon  which  he  had  the  right  to  sue  a  principal  or 
his  agent  through  whom  the  debt  was  contracted,  the  principal  being  then 
undisclosed,  in  assigning  the  debt  may  also  transfer  to  the  assignee  such 
right  of  election.** 

In  this  opinion  the  case  of  Reeder  Bros.  Shoe  Co.  v.  Prylinski,  102 
Mich.  468,  471,  60  N.  W.  969,  was  cited  with  approval;  that  case 
holding  that  the  assignee  of  a  vendor's  account  for  goods  sold  could, 
upon  discovery  of  the  fraud  inducing  the  sale,  rescind  the  same  and 
recover  the  goods  sold. 

Inasmuch  as  the  Ohio  law  permits  the  survivability  and  assignability 
of  causes  of  action  for  fraud,  cases  from  other  jurisdictions  where 
the  basic  law  is  otherwise  are  of  no  importance  in  connection  with 
these  demurrers.  A  cause  of  action  for  fraud  may  be  a  valuable  asset, 
and,  as  the  assets  of  the  steamship  company  originally  formed  were 
disposed  of  to  the  complainant  herein,  it  would  follow  that  this  cause 
of  action,  based  upon  fraud,  together  with  its  remedies,  passed  to 
the  complainant. 

That  this  chose  in  action  is  recognized  as  property  is  evident  from 
the  opinion  of  Judge  Spear  in  the  case  of  Reece  v.  Kyle,  49  Ohio 
St  475,  484,  31  N.  E.  747,  750  (16  L.  R.  A.  723)     The  judge  says: 

*'It  is  difficult  at  best  to  reconcile  the  strict  law  of  maintenance  and 
champerty  with  our  ideas,  of  the  rights  of  property,  and  the  right  of  the 
citizen  to  contract  Among  the  fundamental  rights  is  the  right  to  acquire, 
iwssess,  and  dispose  of  property.  The  right  of  disposition  necessarily  in- 
heres in  the  right  of  ownership.  We  are  taught  that  a  chose  In  action  is 
as  much  property  as  a  thing  in  possession,  and  that  in  this  day  the  right  to 
dispose  of  such  property  is  as  high  and  free  from  doubt  as  is  the  right  to 
sell  the  horse,  or  farm,  of  which  the  seller  has  manual  possession." 

This  being  the  attitude  of  the  highest  court  of  the  state  of  Ohio,  and 
the  obligation  resting  upon  me  to  follow  the  law  of  Ohio  in  respect  to 
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the  question  of  assignability,  it  seems  plain  to  me  that  this  action 
for  fraud  is  assignable,  havmg  survivability,  and  with  the  assignment 
of  the  cause  of  action  carries  with  it  the  remedy  of  rescission. 

Taking  the  views  of  the  (Questions  raised  by  the  demurrers  which 
I  have  heretofore  indicated,  the  demurrers  are,  accordingly,  overruled. 


COMMONWEALTH  S.  S.  CO.  v.  AMERICAN  SHIPBUILDING  CO. 

(three  cases). 

CDlstrict  Court,  "N.  D.  Ohio,  E.  D.    June  24,  1912.) 

Nos.  8,210,  84^14,  8,215. 

COBPOBATIONB  (|  448*>— CONTBAOTB  'BY  F&OMOTBBa— ASSUMFTIOir  BT  COBPOKA- 

TiON — Right  of  Resoibsion  fob  Fbaud. 

Certain  persons,  after  obtaining  an  option  for  the  construction  of  a 
steamship  by  a  shipbuilding  company  for  a  price  named,  issued  a  pro- 
spectus inviting  subscriptions  to  the  stock  of  a  corporation  to  be  formed, 
for  owning  and  operating  the  vessel,  and  on  securing  a  sufficient  number 
of  subscriptions  made  a  contract  for  the  vessel  as  trustees,  which  they 
turned  over  to  the  corporation  on  its  organization.  Held,  that  they  were 
promoters  and  occupied  a  fiduciary  relation  to  the  corposatlon  both  before 
and  after  its  organization,  and  in  the  matter  of  the  contract  were  trus- 
tees for  the  corporation  and  not  for  the  stock  subscribers  individually, 
and  that  where  they  were  in  control  of  the  corporation  when  the  con- 
tract was  assumed  and  made  a  personal  profit  out  of  the  transaction  by 
receiving  a  secret  commission  from'  the  shipbuilding  company,  of  which 
the  other  stockholders  had  no  knowledge,  the  fraud  was  one  affecting  the 
corporation,  and  the  latter,  on  its  discovery,  .had  a  right  of  action  to 
rescind  the  contract  with  the  shlpbuUdlng  company,  which  paid  the  com- 
mission with  full  knowledge  of  the  situation  and  in  accordance  with  an 
agreement  made  when  the  original  option  was  given. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1709,  1780- 
1792;   Dec.  Dig.  |  448.* 

Acts  of  corporators  and  promoters,  see  notes  to  Yelser  v.  United  States 
Board  &  Paper  Co.,  46  C.  C.  A.  676;  El  Cajon  Portland  Cement  Co.  v. 
Robert  F.  Wentz  Engineering  Co.,  92  C.  C.  A.  450.] 

In  Equity.  Suits  b3r  the  Commonwealth  Steamship  Company 
against  llie  American  Shipbuilding  Company.  On  final  hearing.  De- 
cree for  complainant. 

See,  also,  197  Fed.  780. 

Statement  of  Factis— 8,210. 

It  appears  from  the  record  In  this  case  tbat  William  A.  Hawgood  and  Ar- 
thur H.  Hawgood  were  brothers;  that  they  had  been  In  the  vessel  business 
In  Cleveland  for  a  number  of  years;  that  together  with  another  brother, 
Henry  A.  Hawgood,  prior  to  1905,  they  had  organized  vessel  companies  and 
had  had  various  transactions  with  the  American  ShlpbuUdlng  Company; 
that  William  A.  Hawgood  and  Arthur  H.  Hawgood  had  known  James  C. 
Wallace,  the  president  of  the  American  Shipbuilding  Company,  for  at  least 
15  years ;  that,  prior  to  the  transactions  complained  of  in  this  suit,  William 
A.  Hawgood  and  Arthur  H.  Hawgood  had  planned  to  secure  options  on  ves- 
sels from  the  American  Shipbuilding  Company,  later  to  form  corporations, 
which  corporations  would  later  acquire  the  boats  so  to  be  built;  that  in  those 
transactions  they  secured  commissions  from  the  American  Shipbuilding  Com- 

*For  oUier  caiei  lee  same  topic  4k  (  mvmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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pany,  which  were  not  made  known  to  the  others  concerned;  that  before 
March,  1905,  Arthur  H.  Hawgood  and  William  A.  Hawgood  had  some  con- 
ferences with  the  American  Shipbuilding  Company  concerning  the  price  to  be 
placed  upon  a  boat  to  be  built  by  the  Shipbuilding  Company,  and  to  be 
known  as  the  "Abraham  Steam" ;  that  they  later  conferred  with  one  Sheldon 
Parks  and  planned  a  prospectus,  which  provided  in  substance  that  a  com- 
pany known  as  the  Commonwealth  Steamship  Company  was  to  be  incorpo- 
rated under  the  laws  of  the  state  of  Ohio,  to  acquire  and  operate  a  steel 
lake  freighter,  that  bonds  and  stock  would  be  issued,  that  William  A.  Haw- 
good and  Arthur  H.  Hawgood  would  be  the  agents  for  the  company,  and 
that  the  steamer  would  be  built  by  the  American  Shipbuilding  Company,  the 
steamer  to  be  modem  and  fully  equipped  and  in  all  details  a  proper  boat 
for  the  efficient  handling  of  cargoes  on  the  Great  Lakes.  The  contemplated 
prospectus  then  recited  the  history  of  the  vessel  trade  on  the  Lakes  for  some 
years  past,  and  recited  that  an  option  had  been  given  by  the  American  Ship- 
building Company  to  William  A.  Hawgood  and  Arthur  H.  Hawgood  of  Cleve- 
land, Ohio,  to  build  this  boat  at  a  cost  of  $385,000. 
Following  the  prospectus  was  the  following  writing: 

"Subscription  Agreement. 

"Each  subscriber  hereunder  agrees  to  take  and  pay  for,  at  the  price  and 
in  the  manner  hereinafter  stated,  the  number  of  shares  opposite  his  signa- 
ture hereto  of  the  full-paid  stock  of  the  Commonwealth  Steamship  Company. 
The  price  is  to  be  one  hundred  ($100.00)  dollars  in  cash  for  each  share  of  such 
stock,  and  is  to  be  paid  to  W.  A.  Hawgood  &  Co.  in  the  following  manner: 

''Ten  per  cent,  of  the  subscription  when  contract  for  ship  is  signed  and 
the  balance  of  the  subscription  in  installments  of  not  to  exceed  eighteen  per 
cent.  Each  within  ten  days  after  notice  calling  for  such  payment  shall  be 
delivered  or  mailed  to  such  subscriber  by  said  W.  A.  Hawgood  &  Co. 

"Tills  agreement  may  be  executed  in  separate  writings  with  the  same  effect 
as  if  all  signatures  were  on  one  writing  and  shall  bind  and  benefit  the  per- 
sonal representatives  and  assigns  of  all  parties." 

Sheldon  Parks  had  been  associated  with  the  Hawgoods  for  some  years 
in  the  sale  of  stock  in  various  companies  which  had  been  planned  by  the 
Hawgoods,  and  he  assisted,  it  is  quite  evident,  in  planning  the  prospectus 
referred  to  In  the  record. 

In  June,  1905,  W.  A.  Hawgood,  Arthur  H.  Hawgood,  and  Sheldon  Parks 
held  a  conference  and  decided  to  enter  into  the  venture,  practically  along 
the  lines  set  forth  in  the  prospectus.  It  was  decided  that  the  boat  should  be 
called  the  "Abraham  Stearn,"  and  that  William  A.  Hawgood  and  Arthur  H. 
Hawgood  should  receive  for  their  services  in  securing  from  the  American 
Shipbuilding  Company  the  option  and  the  contract  for  a  vessel  and  collecting 
the  money  and  seeing  that  the  vessel  was  built  according  to  contract,  the 
sum  of  $5,000. 

On  or  about  July  1,  1905,  James  C.  Wallace,  William  A.  Flawgood,  an^ 
Arthur  H.  ^awgood  held  a  conference  at  the  Hawgoods*  office,  at  which  con- 
ference they  came  to  an  understanding  that  the  American  Shipbuilding  Com- 
pany should  give  William  A.  Hawgood  and  Arthur  H.  Hawgood  an  option  on 
the  vessel  to  be  known  as  the  "Abraham  Stearn"  to  be  built  at  the  price  of 
$385,000,  and  that  the  Shipbuilding  Company  should  pay  to  them  a  commis- 
sion of  $15,000.  On  July  1,  1905,  the  written  option  was  given.  From  that 
date  until  the  middle  of  August  of  the  same  year,  Arthur  H.  Hawgood,  Wll- 
Ham  A.  Hawgood,  and  Sheldon  Parks,  and  other  persons,  secured  signatures 
to  the  paper  which  had  been  referred  to  as  attached  to  the  prospectus.  Dur- 
ing this  period  of  time  a  number  of  prospectuses  were  given  to  the  public 
with  the  so-called  subscription  agreements  attached  to  them,  and  between 
these  dates  various  persons  attached  their  signatures  to  these  papers,  pro- 
viding for  the  payment  of  the  aggregate  sum  of  some  $200,000,  and  on  August 
16,  1905,  William  A.  Hawgood  and  Arthur  H.  Hawgood,  as  trustees,  entered 
into  the  contract  with  the  American  Shipbuilding  Company  for  the  construc- 
tion of  the  steamer  Abraham  Steam,  It  appears  that  the  Hawgoods  ex- 
plained to  James  C.  Wallace  that  they  were  organizing  the  Commonwealth 
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Steamship  Company  and  that  this  company  was  to  own  the  **Abraham  Steam." 
Between  August  16  and  August  31,  1905,  W.  A.  Hawgood  &  Co.  issued  a  call 
for  payments  from  the  signers  of  the  so-called  subscription  agreement.  The 
iirst  payment  to  the  American  Shipbuilding  Company  was  made  August  31, 
1905,  by  William  A.  Hawgood  and  Arthur  H.  Hawgood,  trustees.  At  the 
same  time  the  American  Shipbuilding  Company  gave  its  checks  to  Arthur 
H.  Hawgood  and  William  A.  Hawgood  each  in  the  sum  of  $7,500.  The  re- 
ceipt of  these  payments  was  not  recorded  by  the  Hawgoods. 

Following  these  transactions  several  other  undertakings  of  a  similar  na- 
ture were  entered  Into  between  the  Hawgoods  and  the  American  Shipbuild- 
ing Compauy.  They  involved  the  construction  of  the  steamer  H.  B.  Smith, 
the  J.  Q.  Riddle,  and  other  steamers.  Between  October,  1005,  and  Novem- 
ber, 1905,  the  steamers  H.  B.  Smith  and  J.  Q.  Riddle  were  constructed,  and 
on  these  transactions  the  Hawgoods  received  sums  of  money  from  the  Amer- 
ican Shipbuilding  Company,  paid  as  commissions. 

On  November  8,  1905,  the  Commonwealth  Steamship  Company  was  incor- 
porated, with  H.  A.  Hawgood,  W.  A.  Hawgood,  Arthur  H.  Hawgood,  Sheldon 
Parks,  and  one  other  as  the  incorporators.  At  the  time  the  company  was 
Incorporated,  the  so-called  subscription  agreements  were  signed  by  from  70 
to  80  persons.  On  November  22d  a  board  of  directors  was  elected,  consisting 
of  six  persons,  namely,  W.  A.  Hawgood,  H.  A.  Hawgood,  J.  Q.  Riddle,  Shel- 
don Parks,  Arthur  H.  Hawgood,  and  Abraham  Steam,  and  the  following 
officers  were  elected:  H.  A.  Hawgood,  president;  William  A.  Hawgood,  vice 
president;  Arthur  H.  Hawgood,  secretary  and  treasurer;  and  William  A. 
Hawgood.  manager. 

The  original  subscribers  to  the  stock  of  the  company,  as  appears  in  the 
record  of  the  corporation,  consisted  of:  Sheldon  Parks,  100  shares;  Arthur 
H.  Hawgood,  100  shares;  Abraham  Stearn,  100  shares;  W.  A.  Hawgood, 
100  shares;   and  J.  Q.  Riddle,  50  shares. 

At  said  meeting  of  November  22d  a  resolution  was  passed  to  pay  William 
A.  Hawgood  and  Arthur  H.  Hawgood  $5,500,  and  to  pay  Sheldon  Parks  and 
others  various  sums  of  money.  The  resolution  mentioned  in  part  that  the 
Hawgoods  secured  the  steamer  for  $10,000  less  than  it  could  now  be  pur- 
chased, and  had  otherwise  carefully  guarded  the  company's  interests.  At 
this  same  meeting  the  officers  of  the  company  were  directed  to  make  calls 
for  the  amounts  subscribed  for  by  the  signers  to  the  so-called  subscription 
agreements.  Prior  to  the  incorporation  of  the  Commonwealth  Steamslilp 
Company,  two  calls  were  made  and  two  payments  made  to  the  American 
Shipbuilding  Company;  but,  after  the  organization  of  the  company,  four 
calls  were  made  and  four  payments  made  to  the  American  Shipbuilding  Com- 
pany. Later,  in  January,  1906,  arrangements  were  made  for  the.  Issuance  of 
$190,000  of  bonds.  These  bonds  were  later  issued,  and  on  April  20,  1906, 
the  steamer  Abraham  Stearn  was  delivered  to  the  Commonwealth  Steamship 
Company. 

From  November,  1905,  to  April,  1906,  the  Hawgoods  filled  the  offices  to 
which  they  were  elected,  and  in  April,  1906,  Henry  A.  Hawgood  died,  and 
from  that  time  until  February  1911,  William  A.  Hawgood  was  president, 
Abraham  Steam,  vice  president,  Arthur  H.  Hawgood,  secretary  and  treas- 
urer, and  William  A.  Hawgood,  manager.  During  this  period  of  time  the 
Hawgoods  held  a  sufficient  number  of  proxies  to  control  the  policy  of  the 
company. 

At  a  meeting  of  the  company  on  January  14,  1911,  the  statement  was  made 
that  certain  stockholders  had  information  that  William  A.  Hawgood  and 
Arthur  H.  Hawgood  had  received  a  commission  in  connection  with  the  build- 
ing of  a  vessel.  This  was  denied  by  both  of  these  gentlemen.  On  February 
9,  1911,  the  number  of  the  directors  was  increased  to  21,  and  the  Hawgoods 
ceased  to  be  executive  officers  of  the  company.  On  April  7,  1911,  the  capital 
stock  of  the  company  was  increased.  From  this  time  up  to  August  3,  1911, 
there  were  rumors  that  the  Hawgoods  had  received  a  commission,  and  some 
conferences  along  this  line  were  had  by  parties  interested ;  but  no  action  was 
taken  by  the  company,  nor  does  it  appear  that  this  fact  was  officially  com- 
municated to  the  company.     On  August  3,  1911,  a  stockholder  commenced  a 
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suit  against  the  Hawgoods  for  an  accounting  growing  out  of  the  payment 
of  certain  commissions,  and  on  September  5,  1911,  the  deposition  of  James 
O.  Wallace  was  taken  In  this  suit,  which  was  brought  by  the  stocljholders, 
and  known  as  the  "Whitney  Case,*'  filed  In  the  common  pleas  court  of  Cuya- 
hoga county,  In  which  James  C.  Wallace  testified,  in  substance,  that  he  did 
not  know  whether  any  payments  were  made  by  the  American  Shipbuilding 
Company  to  either  Arthur  H.  Hawgood  or  William  A,  Hawgood  or  William 
A.  Hawgood  &  Co.  He  also  testified  that  he  could  not  find  certain  records 
and  documents,  and  that  he  did  not  think  they  were  In  existence.  Tt  appears 
in  the  record,  by  the  testimony  of  R.  C.  Wetmore,  connected  with  the  Amer- 
ican Shipbuilding  Company,  that  certain  of  these  documents  and  papers 
asked  for  from  Mr.  Wallace  were  taken  to  the  general  counsel  of  the  com- 
pany and  sent  to  Chicago. 

On  September  12,  1911,  the  board  of  directors  of  the  Commonwealth  Steam- 
Bhlp  Company  adopted  a  resolution  requesting  the  resignation  of  the  Haw- 
goods. On  September  18,  1911,  the  steamer  Abraham  Steam  was  tendered 
back  to  the  American  Shipbuilding  Company,  and  on  September  21,  1911« 
this  suit  was  commenced. 

It  further  appears  from  the  record  that  the  Abraham  Steam  was  operated 
during  the  years  1906,  1907,  1908,  1909,  and  1910,  and  that  it  was  managed 
with  reasonable  care  and  pmdence,  and  that  it  at  all  times  had  been  well 
used  and  carefully  cared  for. 

Statement  of  Facts--8,214. 

The  facts  in  this  case  are  quite  similar  to  the  facts  in  No.  8,210.  William 
A.  Hawgood,  Arthur  H.  Hawgood,  and  Sheldon  Parks  planned  the  transac- 
tions to  some  extent  as  early  as  September,  1905.  It  was  agreed  between 
these  individuals  that  $15,000  was  to  be  paid  out  of  the  first  net  earnings 
of  the  corporation,  when  formed,  as  compensation  to  the  Hawgoods  for 
their  services  in  procuring  the  option,  making  the  contract,  collecting  and 
disbursing  funds,  and  superintending  the  construction,  and  as  compensation 
to  Parks  and  other  persons,  for  procuring  subscriptions  to  stock.  The  option 
letter  was  dated  May  16,  1906,  addressed  to  William  A.  Hawgood.  In  this 
letter  the  defendant  offered  to  furnish  for  William  A.  Hawgood  and  asso- 
ciates a  certain  steamer  for  the  sum  of  $410,000,  $200,000  of  which  was  to 
be  paid  in  monthly  installments  during  the  construction,  and  $210,000  in  10- 
year  bonds  dated  April  1,  1907 ;  the  bonds  to  be  payable  one-tenth  each  year, 
beginning  January  1,  1909;  some  of  the  prospectuses  to  which  the  so-called 
subscription  agreements  were  attached,  similar  in  form  to  those  employed 
in  No.  8,210,  containing  the  statement  that  the  price  of  the  boat  was  $410,000. 
Other  prospectuses  stated  that  the  Cuyahoga  Steamship  Company  was  to  ac- 
quire and  operate  a  freighter  to  cost  $410,000.  The  prospectuses,  as  before 
stated,  were  very  similar  to  those  employed  In  No.  8,210. 

At  about  the  time  this  option  was  signed,  James  0.  Wallace,  president  of 
the  defendant  company,  agreed  to  ,pay  William  A.  Hawgood  and  Arthur  H. 
Hawgood  a  commission  of  $25,000,  when  they  procured  a  contract  for  a  ship 
on  the  terms  named  in  the  option.  Between  May  16  and  June  16,  1906,  addi- 
tional signers  were  obtained  to  the  so-called  subscription  agreement,  and  on 
June  16,  1906,  the  contract  for  the  construction  of  the  steamer  was  executed 
by  the  American  Shipbuilding  Company,  and  William  A.  Hawgood  and  Ar- 
thur H.  Hawgood,  trustees,  and  was  in  accordance  with  the  terms  of  the 
option.  William  A.  Hawgood  &  Co.  then  made  the  first  call  for  10  per  cent 
of  the  subscriptions.  On  July  11,  1906,  the  Hawgoods  made  the  first  pay- 
ment of  $17,500  to  the  American  Shipbuilding  Company.  At  this  time  there 
had  been  paid  in  on  the  subscription  the  sum  of  $17,480.  On  the  same  day 
the  American  Shipbuilding  Company  paid  William  A.  Hawgood  and  Arthur 
H.  Hawgood  $12,500,  each  by  New  York  drafts.  These  payments  were  not 
made  known  to  any  one  else.  On  November  30th  the  company  was  organized 
known  as  the  Cuyahoga  Steamship  Company.  Books  were  opened  for  the 
subscription  of  stock,  and  the  original  subscribers  to  the  corporation  books 
were  as  follows:  William  A.  Hawgood,  53  shares;  Arthur  H.  Hawgood,  53 
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shares ;  Sheldon  Parks,  100  shares ;  Abraham  Steam,  20  shares ;  Clarence 
R.  Bissell,  5  shares. 

At  the  first  meeting  held  December  1,  1906,  a  resolntlon  was  passed  to  pay 
William  A.  Hawgood  and  Arthur  H.  Hawgood  $4,200  for  valuable  services 
to  the  company  In  disbursing  the  six  cash  payments  on  account  of  the  steam- 
er during  the  construction,  and  also  for  looking  after  the  construction  of 
the  steamer,  and  for  services  to  the  company  in  securing  the  option  and 
making  the  contract.  The  meeting  proceeded  to  the  election  of  the  directors, 
and  payments  were  authorized  to  be  made  to  Messrs.  Parks,  Stocker,  and 
others  for  services  In  selling  the  capital  stock  of  the  company.  The  Messrs. 
Hawgood  presented  to  the  meeting  a  list  of  the  names  of  those  who  had 
subscribed  to  the  so-called  subscription  agreemrat,  aggregating  $210,000,  and 
they  requested  the  capital  stock  of  the  company,  when  the  same  shall  have 
been  fully  paid,  should  be  Issued  to  the  persons  named  in  the  list  with  the 
amounts  set  opposite  their  names.  At  this  time  the  so-called  subscribers  had 
paid  to  W.  A.  Hawgood  &  Go.  $116,850,  and  Hawgood  &  Co.  had  paid  to  the 
Shipbuilding  Company  $96,600,  and  within  five  days  thereafter  paid  the  fur- 
ther sum  to  the  Shipbuilding  Company  of  $25,000. 

It  appears  from  the  record  that  within  a  year  previous  to  May  16,  1906, 
William  A.  Hawgood  and  Arthur  H.  Hawgood  had  assisted  In  the  promotion 
of  four  separate  corporations,  to  each  of  which  the  American  Shipbuilding 
Company  had  conveyed  a  vessel,  for  each  one  of  which  the  Hawgoods  bad 
obtained  an  option  and  then  a  contract,  as  trustees,  pursuant  to  which  the 
vessels  were  constructed,  and  In  each  of  these  cases  a  secret  commission  was 
paid  to  the  Hawgoods. 

The  steamer  named  in  the  contract  in  this  case,  that  is,  the  Sheldon  Parks, 
was  transferred  by  the  American  Shipbuilding  Company  to  the  Cuyahoga 
Steamship  Company  in  April,  1907,  and  the  bonds  of  the  Cuyahoga  Steamship 
Company  were  received  by  the  American  Shipbuilding  Company  on  the  same 
date. 

It  also  appears  from  the  record  that  James  C.  Wallace,  the  president  of 
.  the  American  Shipbuilding  Company,  when  called  as  a  witness  in  another 
suit,  did  not  remember  whether  the  American  Shipbuilding  Company  had 
made  any  payments  to  the  Hawgoods  between  October  1,  1906,  and  December 
26,  1907.  It  also  appears  in  the  record  that  during  this  period  some  $85,000 
was  paid  by  the  Shipbuilding  Company  to  the  Hawgoods.  It  further  appears 
that  the  company  remained  practically  under  the  control  of  the  Hawgoods 
until  the  spring  of  1911,  and  that  the  Commonwealth  Steamship  Company,  as 
successor  to  the  Cuyahoga  Steamship  Company,  acquired  all  the  rights,  choses 
in  action,  and  assets  of  the  Cuyahoga  Steamship  Company  in  the  spring  of 
1911;  that  in  September,  1911,  the  Commonwealth  Steamship  Company  se- 
cured knowledge  of  the  payment  of  this  commission  and  tendered  back  the 
vessel.  It  further  appears  that  the  Sheldon  Parks  was  in  a  thoroughly  first- 
class  condition  and  had  been  carefully  cared  for. 

Statement  of  Facts— ^,215. 

The  facts  in  this  case  are  very  similar  to  the  statement  of  facts  In  No. 
8,214.  The  prospectuses  were  quite  similar,  as  were  the  so-called  subscription 
agreements.  When  all  but  $75,000  had  been  -signed  for  on  these  so-called  sub- 
scription agreements,  James  C.  Wallace,  president  of  the  defendant  company, 
subscribed,  as  trustee,  for  the  remaining  $75,000.  This  stock  was  afterwards 
sold  to  other  parties,  and  the  amount  of  the  subscription  paid  by  James  C. 
Wallace,  trustee,  was  paid  directly  into  the  treasury  of  the  American  Ship- 
building Company.  Calls  for  stock  were  sent  out  by  Henry  A.  Hawgood, 
trustea  They  requested  the  subscribers  to  make  the  checks  payable  to  Henry 
A.  Hawgood,  trustee  of  the  Milwaukee  Steamship  Company.  There  was  a 
promotion  expense  of  $8,000  paid  to  the  Hawgoods  and  to  J.  Q.  Riddle  and 
Sheldon  Parks.  About  September,  1905,  Henry  A.  Hawgood  received  an  op- 
tion for  the  construction  of  a  vessel  in  the  sum  of  $410,000,  and  the  Ship- 
building Company  agreed  to  pay  Henry  A.  Hawgood  the  sum  of  $20,000  If 
he  should  procure  a  contract  on. the  terms  named  in  ttie  option.  The  Ship- 
building Company  later  agreed  to  pay  William  A,  Hawgood  and  Arthur  H. 
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Hawgood  $2,500  for  their  aid  in  the  same  matter.  These  payments  were  not 
made  known  to  other  persons.  The  prospectuses  to  which  the  so-called  sub- 
scription agreements  were  attached  were  circulated  and  the  agreements  were 
signed  to  the  extent  of  $205,000.  The  contract  was  signed  on  October  21, 
1905,  and  provided  for  the  construction  of  the  steamer  J.  Q.  Riddle  at  the 
price  of  $410,000.  On  November  1,  1905,  the  commissions  were  paid  to  the 
Hawgoods,  the  voucher  bearing  the  notation  "to  amount  as  agreed  t)etween 
yourselves  and  President  Wallace."  Henry  A.  Hawgood  died  April  3,  1906. 
Arthur  H.  Hawgood  tools  his  place  as  trustee.  On  April  10,  1906,  the  Mil- 
wauliee  Steamship  Company  was  incorporated  with  a  capital  stoclc  of  $205,- 
000.  The  organization  meeting  was  held  July  27,  1906.  The  subscription  list 
and  record  hools.  was  signed  as  follows:  Estate  of  H.  A.  Hawgood,  by  Arthur 
H.  Hawgood,  executor,  BOO  shares ;  Arthur  H.  Hawgood,  10  shares ;  Sheldon 
Paries,  50  shares;  Eliza  M. 'Hawgood,  10  shares;  William  A.  Hawgood,  10 
shares;  J.  Q.  Riddle,  50  shares;  H.  B.  Hawgood,  5  shares.  Each  of  the 
stockholders  paid  for  the  shares  for  which  they  subscribed.  Resolutions 
were  passed  relating  to  the  acquisition  of  the  boat  Galls  were  later  made 
by  William  A.  Hawgood  &  Ck).  When  the  vessel  was  completed,  it  was  turned 
over  to  the  Milwaukee  Steamship  Company.  In  March,  1911,  the  assets  pf 
the  Milwaukee  Steamship  Company  were  turned  over  to  the  Commonwealth 
Steamship  Company,  substantially  as  alleged  in  the  bill  of  complaint.  The 
acts  of  the  Shipbuilding  Company,  the  tender  of  the  vessel,  and  other  details 
in  this  case  correspond  with  the  facts  as  set  forth  in  case  No.  8,214. 

A.  B.  Thompson,  Charles  P.  Hine,  and  Clarence'  R.  Bissell,  all  of 
Cleveland,  Ohio,  for  complainant. 

A.  C.  Dustin  and  Homer  H.  McKeehan,  both  of  Cleveland,  Ohio, 
for  defendant. 

DAY,  District  Judge  (after  stating  the  facts  as  above).  Cases 
Nos.  8,210,  8,214,  and  8,215  are  here  considered  together.  The  bills 
are  in  their  effect  the  same,  with  the  exception  that  in  cases  Nos.  8,214 
and  8,215  the  complainant  is  suing  as  assignee  or  successor  in  interest 
of  the  original  company  alleged  to  be  -defrauded  by  the  transactions 
complained  of  in  the  bill.  The  Commonwealth  Steamship  Company 
is  a  company  engaged  in  the  business  of  operating  and  owning  steam- 
ers on  the  Great  Lakes;  the  defendant  company  is  engaged  in  the 
business  of  constructing  and  repairing  similar  boats  which  operate  on 
the  Great  Lakes,  and  was  at  the  time  of  the  transactions  complained 
of.  At  the  various  times  and  occasions  set  forth  in  the  bills,  and 
as  it  appears  from  the  records,  William  A.  Hawgood,  Arthur  H.  Haw- 
good, and  Henry  A.  Hawgood,  in  connection  with  certain  other  per- 
sons, decided  at  various  times  to  form  corporations  for  the  purpose 
of  purchasing  and  operating  steal  freight  steamers,  andl  that  this  pur- 
pose was  known  to  the  defendant,  and  that  with  this  knowledge  the 
defendant  agreed  to  pay  and  did  pay  the  Hawgoods  secret  commis- 
sions for  procuring  the  corporations  to  contract  for  the  boats  at  the 
prices  named  by  the  Shipbuilding  Company,  appears  from  the  record. 
Much  of  the  evidence  is  conflicting,  and  some  of  it  is  incompetent.  I 
have  endeavored  to  inquire  as  to  the  real  facts  in  the  various  trans- 
actions, giving  due  weight  to  all  of  the  circumstances  and  to  the 
documents  involved.  I  have  considered  the  form  of  subscription 
agreements,  the  minutes  of  the  meetings,  and  calls  for  payments,  in 
the  light  of  all  the  circumstances  of  the  case,  together  with  the  con- 
duct of  the  various  parties  involved,  the  results  of  the  transactions, 
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and  the  probabilities  resulting  therefrom.  It  is  apparent  to  me  that 
it  was  the  plan  of  the  Shipbuilding  Company  to  sell  the  various  boats, 
and  the  plan  of  the  Hawgoods  to  receive  the  secret  commissions. 
The  direct  effect  of  the  plan  was  to  defraud  the  various  corporations 
by  inducing  them  to  pay  a  price  for  the  boats  which  was  in  excess 
of  what  would  have  been  paid  had  the  commission  not  been  given. 

It  is  the  claim  of  the  complainant  that  any  persons  planning  to  de- 
fraud a  third  person,  whether  such  third  person  is  in  existence  or  is 
a  company  to  be  formed,  and  such  third  person  subsequently  is  de- 
frauded, as  planned  by  them,  such  third  person  has  a  remedy  against 
those  who  planned  the  fraud,  regardless  of  the  number  of  intervening 
instrumentalities  which  they  used,  and  regardless  of  the  form  of  con- 
tracts or  resolutions  which  they  procured  to  be  signed  or  adopted. 

It  is  the  claim  of  the  defendant  that,  if  any  wrong  was  perpetrated, 
it  was  perpetrated  upon  the  individuals  associated  with  the  Haw- 
goods in  the  purchase  pf  the  said  ships,  or,  in  other  words,  the  per- 
sons who  signed  the  original  papers  entitled  subscription  agreements, 
and  the  right  of  action,  if  any,  is  in  those  individuals,  and  not  in  the 
corporation. 

The  question  was  raised  upon  argument  and  in  the  brief  filed  by 
the  defendant  as  to  the  assignability  of  the  rights  of  the  original  com- 
panies. This  question  is  involved  in  cases  8,214  and  8,215.  The 
^question  is  this :  Were  the  rights  of  the  steamship  companies,  as  orig- 
inally formed,  which  are  now  relied  upon  by  complainant,  of  a  nature 
to  be  assigned  ? 

In  case  No.  8,215,  the  Milwaukee  Steamship  Company  was  the 
company  originally  formed,  and  in  case  No.  8,214,  the  Cuyahoga 
Steamship  Company  was  the  company  originally  formed.  When  these 
cases  were  considered  on  demurrer,  I  held  that  these  rights  were 
assignable,  and  I  see  no  reason  to  hold  otherwise  at  this  time. 

It  is  evident  from  a  careful  consideration  of  the  various  prospec- 
tuses and  the  so-called  subscription  agreements  attached  thereto,  the 
attendant  conduct  of  the  parties,  and  their  future  actions,  that  the 
parties  who  signed  the  papers  entitled  Subscription  agreements  ex- 
pected ultimately  to  receive  stock  in  a  corporation  to  be  formed.  They 
expected  to  incur  the  limited  liability  of  a  stockholder;  they  did  not 
expect  to  enter  into  or  incur  a  larger  or  more  extended  obligation  or 
liability.  The  prospectuses  designated  William  A.  Hawgood  &  Co. 
as  agents  for  the  companies  to  be  formed,  and  the  plain  meaning  con- 
veyed to  a  subscriber  from  reading  the  prospectuses  and  agreements 
would  be  that  the  Hawgoods  were  in  reality  promoters  and  later  were 
to  be  agents  for  the  corporations.  When  the  signers  to  the  so-called 
subscription  agreements  paid  in  their  money  for  the  first  call  to  the 
firm  of  William  A.  Hawgood  &  Co.,  before  the  incorporation  of  the 
various  companies,  they  paid  it  as  prospective  subscribers  for  the  bene- 
fit of  the  tompanies.  Machen  on  Corporations,  §  255.  The  later  calls 
made  by  the  firm  were  made  for  the  company,  and  the  fund  so  paid 
to  the  Hawgood  firm  was  impressed  with  a  trust  in  favor  of  the  cor- 
porations. It  cannot  be  said  that  any  subscriber  seriously  thought 
that  he  was  agreeing  to  buy  stock  from  the  Hawgoods,  as  the  minutes 
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of  the  corporation  might  indicate;  but  he  must  reasonably  Have  con- 
sidered himself  as  a  subscriber  of  stock  in  a  projected  corporation. 
This  was,  evidently,  the  construction  placed  upon  the  so-called  sub- 
scription agreement  by  the  parties  themselves,  as  no  S)mdicate  agree- 
ment appears ;  and  the  corporate  existence  was  at  all  times  relied  upon 
as  the  dominant  instrumentality  whidi  would  ultimately  accomplish 
the  purpose  of  the  undertakings.    , 

The  contracts  with  the  Shipbuilding  Company  were  signed  by  ^^^l- 
liam  A.  Hawgood  and  Arthur  11.  Hawgood,  trustees.  The  record 
shows  that  the  president  of  the  American  Shipbuilding  Company  must 
have  known  in  each  instance  that  a  corporation  was  to  be  formed. 
This  is  apparent  from  the  testimony  of  the  Hawgoods,  the  conduct  of 
James  C.  Wallace,  president  of  the  Shipbuilding  Company,  and  evi- 
dence of  similar  transactions  both  before  and  after  tiie  facts  com- 
plained of  in  each  particular  instance.  The  Hawgoods,  at  the  time  the 
contracts  were  signed  with  the  American  Shipbuilding  Company,  were 
the  promoters  of  the  various  steamship  companies.  They  intended  to 
and  did  bring  about  the  incorporation  and  organization  of  a  corpora- 
tion. They  brought  tdgether  the  persons  who  became  interested  in  the 
enterprise.  They  aided  in  procuring  subscribers,  and  set  in  motion 
the  machinery  which  led  to  the  formation  of  the  corporation  itself. 
Such  conduct  made  them  promoters  under  the  definition  of  a  pro- 
moter in  the  case  of  Dickerman  v.  Northern  Trust  Co.,  176  U.  S.  181, 
at  page  204,  20  Sup.  Ct.  311,  44  L.  Ed.  423.  The  Hawgoods  acquired- 
an  option  on  the  different  boats.  They  were  largely  instrumental  in 
forming  the  plan  of  creating  corporations  to  acquire  these  boats  and 
to  use  the  money  of  other  individuals  to  obtain  this  property.  They 
later  organized  the  companies,  selected  the  incorporators.  They  were 
in  power  and  were  the  dominant  minds  in  the  very  birth  of  these 
steamship  companies.  They  were  fiduciaries  from  the  inception  of 
the  enterprise,  and  were  recognized  in  law  as  occupying  a  fiduciary 
relationship,  and  in  the  conduct  of 'modem  business  as  promoters 
occupying  such  a  relationship,  which  every  reasonable  inference  incfi- 
cates  was  known  to  James  C.  Wallace,  president  of  the  American 
Shipbuilding  Company,  the  defendant  corporation,  which  paid  these 
gentlemen  commissions  for  their  services  in  obtaining  the  contracts 
for  the  boats  with  the  various  companies. 

The  record  does  not  disclose  that  these  commissions  were  made 
known  to  any  one. 

The  resolutions  passed  by  the  original  stockholders  and  the  original 
directors  in  each  instance  were  passed  with  no  knowledge  of  any  origi- 
nal stockholders,  other  than  the  Hawgoods,  and  with  no  knowledge  of 
any  original  director  other  than  the  Hawgoods,  that  these  commissions 
had  been  paid.  At  these  meetings  the  contracts  were  transferred  from 
the  Hawgoods  and  their  associates  to  the  various  corporations. 
Whether  or  not  it  was  the  transfer  of  the  boats  or  stock  in  the  corpora- 
tions and  the  original  associates  of  the  Hawgoods  were  the  nominees, 
or  whether  the  corporations  directly  acquired  the  boats  from  the  Ship- 
building Company,  makes  but  little  difference..  Whether  we  consider 
the  original  associates  of  the  Hawgoods  as  stockholders  from  an  equi- 
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table  standpoint  or  not,  in  any  event  the  original  subscribers  to  the  sub- 
scription records  in  the  first  instance  were  innocent  of  any  knowledge 
of  the  transactions  complained  of.  As  promoters,  the  Hawgoods  stood 
in  a  fiduciary  relationship  to  the  corporation.  Yeiser  v.  United  States 
Board  &  Paper  Co.  (C.  C.  A.  6)  107  Fed.  340,  46  C.  C.  A.  567,  52 
L.  R.  A.  724;  Central  Trust  Co.  v.  East  Tennessee  Land  Co.  (C. 
C.)  116  Fed.  743;  Erlanger  v.  New  Sombrero  Phosphate  Co.,  3  App. 
Cas.  1218;  Bagnall  v.  Carlton,  6  Ch.  Div.  371;  Chandler  v.  Bacon 
(C.  C.)  30  Fed.  583;  Cortez  Co.  v.  Thannhauser  (C.  C.)  45  Fed.  730; 
South  Joplin  Land  Co.  v.  Case,  104  Mo.  572,  16  S.  W.  390;  Pittsburg 
Mining  Co.  v.  Spooner,  74  Wis.  307,  42  N.  W.  259,  17  Am.  St.  Rep. 
149. 

Defendant  contends  that  the  Hawgoods,  as  a  matter  of  law,  cannott 
be  trustees  for  an  unborn  corporation,  and  that  they  must  therefore 
be  trustees  for  their  so-called  associates,  who  were  the  beneficiaries  of 
the  trust  and  had  certain  rights  therein  whereby  the  Hawgoods  and 
said  associates  constituted  a  syndicate  which  owned  an  interest  in  the 
vessel  prior  to  the  organization  of  the  corporation,  and  which  they 
turned  into  a  corporation  for  its  capital  stock. 

The  Hawgoods,  as  promoters,  occupied  a  fiduciary  relation  to  the 
unborn  corporation,  and  as  it  is  said  in  2  Washburn  on  Real  Property 
(3d  Ed.)  p.  193: 

"A  trust  may  be  valid  and  tf  ectnal  where  a  trustee  is  named,  although  the 
eestui  que  trust  may  not  then  be  In  esse,  provided  such  cestui  que  trust  sub* 
sequently  came  into  being." 

The  Hawgoods,  as  promoters,  organized  these  steamship  companies, 
and  while  in  control  of  the  machinery,  so  that  these  companies  could 
not  act  independently,  they  caused  them  to  take  over  property,  over 
whi^h  they  had  control,  at  a  profit  to  themselves,  which  they  did  not 
disclose,  and  at  these  times  they  were  stockholders  and  subscribers 
to  the  capital  stock;  in  fstct,  all  the  stockholders  and  subscribers  to 
the  capital  stock  who  then  had  an  interest  in  the  company,  and  who 
then  had  not  been  fully  advised  and  had  not  assented  to  the  transac- 
tion. 

Under  these  circumstances,  the  company  has  the  right  of  action 
which  it  asserts  in  these  cases.  Erlanger  v.  New  Sombrero  Phosphate 
Co.,  3  App.  Cas.  1218;  Gluckstein  v.  Barnes,  L.  R.  App.  Cas.  240; 
Bagnall  v.  Carlton,  L.  R.  Chan.  Div.  vol.  6,  p.  371 ;  Arnold  v.  Sear- 
ing, 73  N.  J.  Eq.  262,  61  Atl.  831 ;  Walker  v.  Pike  County  Land  Co., 
139  Fed.  609,  71  C.  C.  A.  593. 

No  matter  what  form  the  transactions  assumed,  the  real  question  is 
what  in  equity  was  the  result  of  the  actions  of  the  parties  concerned. 

In  the  case  at  bar  it  is  contended  that  the  complainant  is  entitled  to 
rescind  first,  because  there  was  concealment  from  the  equitable  stock- 
holders, and,  secondly,  because  of  the  concealment  from  the  actual 
stockholders ;  all  of  the  parties  being  in  a  sense  parties  to  the  trans- 
actions complained  of.     • 

It  is  likewise  contended  by  the  defendant  that  the  stockholders  have 
been  injured  in  their  individual  capacity,  but  not  in  their  corporate 
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capacity,  and  because  some  of  the  stockholders  have  disposed  of  their 
stock  that  it  would  be  inequitable  to  permit  the  corporation  to  recover. 

This  very  situation  is  discussed  by  Chancellor  Pitney  (now  Justice 
Pitney)  in  Bigelow  v.  Old  Dominion  Copper  Co.,  84  N.  J.  Eq.  457, 
71  Atl.  153.  In  the  opinion,  he  disposes  of  this  proposition  in  the 
following  language : 

"It  Is,  as  I  take  it,  likewise  erroneous  to  treat  the  nonassentlng  stockhold- 
ers as  If  they  were  damnified  in  their  Individual  capacity  merely,  rather  than 
in  their  property  rights.  And  equally  erroneous  to  say  that,  because  no  mem- 
ber of  the  syndicate  and  no  original  or  subsequent  stockholder  is  here  com- 
plaining about  any  injury  to  their  rights,  the  transaction  is  not  open  to  ques- 
tion. Their  successors  In  property  interest  are  here,  in  the  form  of  the  com- 
pany ;  the  former  stockholders  may  have  recouped  their  individual  damnum, 
or  even  turned  it  to  a  profit,  by  selling  out  their  stock  In  the  market  that 
Mr.  Bigelow  created." 

The  defendant  relies  largely  upon  the  case  of  Old  Dominion  Cop- 
per Mining  &  Smelting  Co.  v.  Lewisohn,  210  U.  S.  206,  28  Sup.  Ct 
634,  52  L.  Ed.  1025.  If  this  authority  applies  to  the  cases  under'con- 
sideration,  it  is  of  course  controlling. 

In  considering  this  case  it  must  be  borne  in  mind  that  in  the  cases 
before  us  the  Hawgoods,  as  promoters,  secured  secret  commissions 
entirely  unknown  to  any  one  but  themselves  and  the  defendant  com- 
pany; unknown  alike  to  the  other  directors  of  the  corporation,  and 
to  the  other  stockholders;  that  at  the  time  these  commissions  were 
received  there  were  other  innocent  persons  who  had  subscribed  to 
the  capital  stock  of  the  various  companies. 

In  the  case  at  bar  all  of  the  stockholders,  except  the  Hawgoods, 
the  persons  who  signed  the  subscriptions  to  the  stock  after  the  books 
were  opened  for  subscriptions,  prior  to  making  of  the  contracts,  and 
those  who  signed  later,  were  ignorant  of  the  commissions  paid  to  the 
Hawgoods.  At  the  first  meeting  of  each  company,  taking  the  compa- 
nies as  they  were  constituted,  all  of  the  stockholders  and  all  of  the 
directors,  with  the  exception  of  the  Hawgoods,  knew  nothing  of  the 
transactions  complained  of.  If  the  corporations  were  bound  in  such 
a  manner  as  to  place  their  action  past  reconsideration  or  rescission 
they  must  have^  been  bound  without  the  majority  of  the  stockholders 
or  directors  being  In  possession  of  the  facts  upon  which  the  trans- 
action was  based. 

As  I  have  stated,  the  defendant  relies  largely  upon  the  case  of  Old 
Dominion  Copper  Mining  &  Smelting  Co.  v.  Lewisohn,  210  U.  S.  206, 
28  Sup.  Ct.  634,  52  L.  Ed.  1025.  This  was  a  bill  brought  in  equity  by 
the  petitioner  to  rescind  a  sale  to  it  of  certain  mining  rights  and  land  by 
the  defendants*  testator,  or  in  the  alternative  to  recover  damages  for 
the  sale.  The  bill  was  first  demurred  to  and  the  demurrer  sustained  in 
(C.  C.)  136  Fed.  915.  The  opinion  is  written  by  Judge  Lacombe, 
and  the  facts  are  stated  in  that  case. 

It  appears  that  the  deceased,  Leonard  Lewisohn,  and  one  Albert  S. 
Bigelow,  were  the  promoters  of  the  complainant  company  and  caused 
it  to  be  organized  under  the  laws  of  New  Jersey  on  July  8,  1895,  by 
seven  persons  selected  and  employed  for  said  purpose,  none  of  whom 
had  any  actual  interest  in  the  corporation,  or  acted  in  the  formation 
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thereof  other  than  as  the  representative  and  agent  of  the  promoters. 
Forty  shares  were  nominally  subscribed  and  paid  for  by  these  persons, 
but,  in  ifact,  all  of  said  subscriptions  were  paid  for  the  benefit  and  at 
the  request  of  Bigelow  and  Lewisohn,  and  each  subscription  was  paid 
for  by  them.  The  company  having  been  organized,  Lewisohn  and 
Bigelow  became  directors  and  Bigelow  the  president  of  the  company. 
Prior  to  this  time  they  had  become  the  owners  of  several  mining  claims 
and  a  parcel  of  real  estate  in  Arizona,  which  were  worth,  according 
to  the  allegations  of  the  bill,  not  more  than  $5,000.  They  held  a 
directors'  meeting  attended  by  themselves  and  two  of  their  dummy 
directors,  and  sold  and  conveyed  to  the  corporation  the  mining  claims 
and  real  estate  for  30,000  shares  of  the  capital  stock  of  the  par  value 
of  $25  a  share.  Later  on,  at  times  not  specified,  additional  shares  of 
the  capital  stock  (to  the  amount  of  20,000)  were  from  time  to  time 
offered  and  sold  to  the  public  at  par.  The  prayer  of  the  original  bill 
was  that  the  sale  of  the  mining  stock  and  the  real  estate  be  rescinded 
and  the  property  reconveyed  and  the  shares  of  stock  returned  and  an 
accounting  had  therefor,  or  that  in  the  alternative  that  the  court  would 
award  damages  to  the  complainant.    Judge  Lacombe  said: 

"Ordinarily,  when  a  director  or  promoter  contracts  to  sell  property  to 
his  corporation,  the  corporation  not  being  independently  represented,  it  may 
rescind  the  contract,  upon  the  theory,  of  course,  that  the  relation  between  the 
parties  is  fiduciary,  and  that  the  other  stockholders  and  subscribers  to  the 
stock  are  to  be  protected  against  an  abuse  of  trust.  But  where  there  are  no 
other  stockholders  nor  subscribers,  there  is  no  one  who  is  deceived,  no  stock- 
holder or  subscriber  who  is  defrauded,  since  all  the  profit  put  into  one  pocket 
by  the  'faithless'  directors  is  taken  out  of  their  other  pocket  as  the  sole 
stockholders." 

And  it  is  finally  held  by  Judge  Lacombe  that  in  such  a  case  the 
rule  prohibiting  persons  in  a  fiduciary  relation  from  contracting  for 
their  own  advantage  in  the  name  of  their  beneficiaries  had  no  applica- 
tion, and  the  demurrer  was  sustained.  This  same  case  later  reached 
the  Circuit  Court  of  Appeals  for  the  Second  Circuit.  The  bill  was 
then  amended,  though  it  was  practically  the  same  as  the  bill  passed 
upon  by  Judge  Lacombe,  and  the  Circuit  Court  of  Appeals  in  a  per 
curiam  opinion  sustained  the  demurrer,  and  the  court  says : 

"The  fundamental  difficulty  with  the  bill  is  that  it  fails  to  state  any  facts 
showing  that  the  complainant  was  in  any  way  injured  or  defrauded  by  the 
transactions  complained  of.  At  the  time  of  the  transfer  by  Bigelow  and 
Lewisohn  to  the  company,  Bigelow  and  Lewisohn  and  their  representatives 
owned  the  entire  issue  of  stock  of  the  corporation.  The  sale  by  them  to  the 
corporation  was,  in  effect,  a  sale  by  them  to  Bigelow  and  Lewisohn.  A  corpo- 
ration can  only  act  through  the  human  beings  who  compose  it.  It  cannot  be 
deceived  or  defrauded,  unless  its  stockholders  and  directors  are  deceived  or 
defrauded.  The  corporation  knew  all  that  Bigelow  and  Lewisohn  knew,  and 
no  one  of  the  original  parties  to  the  transfer  was  defrauded  by  the  exchange 
of  the  stock  controlled  by  Bigelow  and  Lewisohn  for  the  real  estate  controlled 
by  them.  •  •  •  The  stockholders,  apparently,  have  no  complaint.  At 
least  they  have  not  propounded  any.  Indeed,  it  is  not  easy  to  see  how  a  pur- 
chaser, who  paid  $25  per  share,  could  be  defrauded,  in  view  of  the  allegation 
of  the  bill  that  *the  shares  of  this  corporation  so  issued  in  payment  for  the 
properly  sold  to  it  as  aforesaid  were  at  the  time  of  the  fair  market  value 
of  twenty-five  (25)  dollars  each,  and  continued  for  a  long  time  thereafter  to 
be  of  such  or  greater  value.*    It  is  enough,  however,  that  this  is  a  stockhold- 


Digitized  by 


Google 


808  197  FEDERAL  REPORTEB 

era'  action.  The  snbscrlbera  for  tbe  20,000  shares  subsequently  Issued  were 
not  deceived.  They  asked  for  no  statement  and  received  none.  They  got  what 
they  purchased  and  are  not  complainants  here." 

This  case  reached  the  Supreme  Court  of  the  United  States  and  is 
reported  in  210  U.  S.  206,  28  Sup.  Ct.  634,  52  L.  Ed.  1025.  The 
opinion  is  written  by  Justice  Holmes.  The  facts  are  fully  stated  in 
the  opinion.    The  learned  justice  says : 

"The  argument  for  the  petitioner  is  that  all  would  admit  that  the  promoters 
(assuming  the  English  phrase  to  be  well  applied)  stood  in  a  fiduciary  relation 
to  it,  if,  when  the  transaction  took  place,  there  were  members  who  were  not 
informed  of  the  profits  made  and  who  did  not  acquiesce,  and  that  the  same 
obligation  of  good  faith  extends  down  to  the  time  of  the  later  subscriptions, 
which  it  was  the  promoters'  plan  to  obtain." 

This  contention  is  answered  in  the  following  language: 

"The  difficulty  that  meets  the  petitioner  at  the  outset  is  that  it  has  assent- 
ed to  the  transaction  with  the  full  knowledge  of  the  facts.  It  is  said  to  be 
sure  that  on  September  18th,  when  the  shares  were  Issued  to  the  sellers,  there 
were  already  subscribers  to  the  20,000  shares  that  the  public  took.  But  this 
does  not  appear  from  the  bill,  unless  it  should  be  inferred  from  the  ambig- 
uous statement  that  on  that  day  it  was  voted  to  issue  those  shares  'to  persons 
who  had  subscribed  therefor,'  upon  receiving  payment,  and  that  the  shares 
'were  thereafter  duly  issued  to  said  persons,'  etc.  The  words  *had  subscribed* 
may  refer  to  the  time  of  issue  and  be  equivalent  to  'should  have  subscribed' 
or  may  refer  to  an  already  past  event.  But  that  hardly  matters.  The  con- 
tract had  been  made  and  the  property  delivered  on  July  11th  and  12th,  when 
Bigelow,  Lewisohn,  and  some  other  members  of  the  syndicate  held  all  the 
outstanding  stock,  and  it  is  alleged  in  terms  that  the  sales  were  consummated 
before  the  vote  of  July  18th  to  offer  the  stock  to  the  public  had  been  passed. 

"At  the  time  of  the  sale  to  the  plaintiff,  then,  there  was  no  wrong  done  to 
any  one.  Bigelow,  Lewisohn,  and  their  syndicate  were  on  both  sides  of  the 
bargain,  and  they  might  issue  to  themselves  as  much  stock  in  their  corpora- 
tion as  they  liked  in  exchange  for  their  conveyance  of  their  land.    •    •    • 

"If  there  had  been  innocent  members  at  the  time  of  the  sale,  the  fact  that 
there  were  also  guilty  ones  would  not  prevfent  a  recovery,  and  even  might  not 
be  sufficient  reason  for  requiring  all  the  guilty  members  to  be  Joined  as  de- 
fendants in  order  to  avoid  a  manifest  injustice.  Stockton  v.  Anderson,  40 
N.  J.  Eq.  486  [4  Atl.  642].  The  same  principle  is  thought  to  apply  when  inno- 
cent members  are  brought  in  later  under  a  scheme.  But  it  is  obvious  that 
this  answer  falls  back  upon  the  technical  diversity  1)etween  the  corporation 
.  and  its  members,  which  tiie  business  point  of  view  is  supposed  to  transcend, 
as  it  must,  in  order  to  avoid  the  objection  that  the  corporation  has  assented 
to  the  sale  with  full  notice  of  the  facts.  It  is  mainly  on  this  diversity  that 
the  answer  to  the  objection  of  injustice  is  based  in  New  Sombrero  Phosphate 
Co.  V.  Erlanger,  6  Ch.  D.  73,  114,  122." 

The  court  further  says: 

"But  all  the  members  were  engaged  in  the  plan  of  buying  for  less  and  sell- 
ing to  the  corporation  for  more,  and  were  subject  to  whatever  equity  the  cor- 
poration has  against  Bigelow  and  the  estate  of  Lewisohn." 

Considering  the  rights  of  the  purchasers  of  the  20,000  shares  sold 
to  the  public,  the  court  says: 

"And  this  means  that  two-fifteenths  of  the  stock  of  the  corporation,  the 
20,000  shares  sold  to  the  public,  are  to  be  allowed  to  use  the  name  of  the  cor- 
poration to  assert  rights  against  Lewisohn's  estate  that  will  inure  to  the  ben- 
efit of  thirteen-fifteenths  of  the  stock  that  are  totally  without  claim.  It 
seems  to  us  that  the  practical  objection  is  as  strong  as  tliat  arising  if  we 
adhere  to  the  law.    ♦    ♦    • 
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"On  the  other  hand,  if  we  should  undertake  to  look  through  fiction  to  facts, 
ft  appears  to  us  that  substantial  Justice  would  not  be  accomplished,  but  rath- 
er a  great  injustice  done,  if  the  corporation  were  allowed  to  disregard  its 
previous  assent  in  order  to  charge  a  single  member  with  the  whole  results  as 
a  transaction  to  which  tbirteen-fifteenths  of  the  stock  were  parties,  for  the 
benefit  of  the  guilty,  if  there  was  guilt  in  any  one,  and  the  innocent  alike. 
We  decide  only  what  is  necessary.  We  express  no  opinion  as  to  whether  the 
defendant  properly  is  called  a  promoter,  or  whether  the  plaintiff  has  been 
guilty  of  laches,  or  whether  a  remedy  can  be  had  for  a  part  of  a  single  trans- 
action in  the  form  in  which  it  is  sought,  or  whether  there  was  any  personal 
claim  on  the  part  of  the  innocent  subscribers,  or  as  to  any  other  question 
than  that  which  we  have  discussed." 

The  court  then  refers  to  Erlanger  v.  New  Sombero  Phosphate  Co., 
3  App.  Cas.  1218,  affirming  s.  c,  5  Ch.  D.  73,  and  states : 

'There,  to  be  sure,  a  syndicate  had  made  an  agreement  to  sell,  at  a  profit, 
to  a  company  to  be  got  up  by  the  sellers.  But  the  company,  at  the  first 
stage,  was  made  up  mainly  of  outsiders,  some  of  them  instruments  of  the  sell- 
ers, but  innocent  instruments,  and,  according  to  Lord  Cairns,  the  contract 
was  provisional  on  the  shares  being  taken  and  the  company  formed.  There 
never  was  a  moment  when  the  company  had  assented  with  knowledge  of  the 
facts.  The  shares,  with  perhaps  one  exception,  all  were  taken  by  subscribers 
ignorant  of  the  facts  (5  Ch.  D.  113),  and  the  contracts  seemed  to  have  reached 
forward  to  the  moment  when  they  subscribed.  As  it  is  put  in  2  Morawetz, 
Corp.  (2d  Ed.)  par.  292,  there  was  really  no  company  till  the  shares  were 
issued.  Here  thirteen-fifteenths  of  the  stock  had  been  taken  by  the  syndi*' 
cate,  the  corporation  was  in  full  life  and  had  assented  to  the  sale  with 
knowledge  of  the  fiicts  before  an  outsider  Joined.  There  most  of  the  syndi- 
cate were  strangers  to  the  corporation,  yet  all  were  Joined  as  defendants. 
Here  the  members  of  the  syndicate,  although  members  of  the  corporation, 
are  not  Joined,  and  it  is  sought  to  throw  the  burden  of  their  act  upon  the 
single  one." 

The  court  then  refers  to  Yeiser  v.  United  States  Board  &  Pap'fer 
Co.,  107  Fed.  340,  46  C,  C.  A.  567,  52  L.  R.  A.  724,  another  case 
that  was  relied  upon,  and  says  that: 

"The  transaction  equally  was  carried  through  after  innocent  subscribers 
liad  paid  for  stock." 

To  ascertain  just  what  application  the  Lewisohn  Case  has  to  the 
cases  at  bar,  it  is  necessary  to  carefully  consider  the  Lewisohn  Case 
and  the  cases  referred  to  in  the  opinion  in  reference  to  the  facts  of  the 
case  at  bar.  ^  Without  deciding  whether  or  not  the  subscribers  to  the 
so-called  articles  of  agreement  were  in  equity  stockholders,  it  never- 
theless appears  from  the  record  that  at  the  meetings  there  were  in 
every  instance  three  other  stockholders  who  had  subscribed  for  stock 
and  were  regular  stockholders  who  were  innocent  of  the  transactions 
of  which  the  Hawgoods  had  knowledge. 

In  the  Lewisohn  Case,  the  corporation  was  bound  by  its  action^ 
because  at  the  meeting  which  adopted  the  contract  there  were  no  stock- 
holders and  no  subscribers  at  that  time  who  were  deceived,  and  no 
stockholder  or  subscriber  was  defrauded.  In  the  case  at  bar,  the 
original  subscribers  to  the  stock  on  the  record  books  of  the  company, 
other  than  the  Hawgoods,  were  deceived.  In  the  Lewisohn  Case,  had 
the  contract  been  rescinded,  thirteen-fifteenths  of  the  stock  held  by 
parties  having  the  knowledge  of  the  transaction  would  benefit.     In 
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the  case  at  bar  the  only  parties  having  knowledge  of  the  transactions 
complained  of  who  would  benefit  would  be  the  Hawgoods. 
The  doctrine  is  recognized  in  the  Lewisohn  Case  that: 

"If  there  had  been  innocent  members  at  the  time  of  the  sale,  the  fact  that 
there  were  also  guilty  ones  would  not  prevent  a  recovery,  and  even  might  not 
be  a  sufficient  reason  for  requiring  aU  the  guilty  members  to  be  joined  as 
defendant&" 

In  the  Erlanger  Case,  which  is  cited  with  approval  in  the  Lewisohn 
Case,  the  company  had  never  assented  with  the  knowledge  of  the 
facts,  and  in  the  case  at  bar  the  company  had  never  assented  with 
the  knowledge  of  the  facts.  The  case  of  Yeiser  v.  United  States 
Board  &  Paper  Co.,  107  Fed.  340,  46  C.  C.  A.  567,  52  L.  R.  A.  724, 
decided  by  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit,  is  not 
questioned  in  the  Lewisohn  opinion,  and  in  that  case,  as  in  the  case 
at  bar,  they  were  innocent  subscribers. 

It  is  quite  apparent  that,  in  order  for  the  corporation  to  be  bound 
at  any  stage  of  the  proceedings,  it  must  have  knowledge  of  the  facts. 
It  cannot  be  said  that  the  guilty  directors  or  promoters,  acting  in  con- 
nection with  other  directors  or  stockholders,  who  had  no  knowledge 
of  the  transactions  complained  of,  could  bind  the  corporation. 

It  is  contended  by  the  defendant  that  it  would  be  unjust  if  rescission 
were  granted  to  allow  the  corporation  to  recover  the  fund  which  had 
been  paid  by  the  defendant  to  the  Hawgoods.  Taking  the  view  that 
the  Hawgoods  were  promoters,  this  contention  loses  its  force.  The 
Hawgoods,  to  the  extent  to  which  they  are  stockholders,  which  I 
think  was  stated  in  argument  amounted  to  some  12  per  cent  or  13 
PV  cent,  in  all  the  cases  involved,  will  be  benefited  by  the  rescission 
of  these  contracts.  However",  relief  to  the  innocent  parties  concerned 
will  not  be  refused  because  as  an  incidental  result  the  Hawgoods 
would  be  unjustly  benefited.  Thompson  on  Corporations,  §  110;  Mor- 
awetz  on  Corporations,  §  294. 

Brewster  v.  Hatch,  122  N.  Y.  349,  25  N.  E.  505,  19  Am.  St.  Rep. 
498,  is  a  case  somewhat  similar  to  the  cases  here  under  consideration. 
A  motion  to  elect  was  filed.  This  motion  was  sustained,  and  the 
plaintiflF  elected  to  prosecute  an  action  for  the  benefit  of  the  corpora- 
tion. The  opinion  does  not  indicate  that,  if  the  plaintiflF  had  elected 
to  prosecute  the  action  in  the  name  of  the  corporation,  such  action 
would  not  have  been  sustained.  The  facts  of  the  case  show  that  the 
subscribers  had  an  interest  in  the  property  before  the  company  was 
incorporated,  and  the  wrong  done  by  Brown  consisting  in  Brown,  who 
acted  in  a  fiduciary  capacity  to  the  subscribers,  taking  a  secret  profit 
from  the  persons  who  were  jointly  interested  with  him  as  owners 
of  the  property  before  the  incorporation  of  the  company. 

A  number  of  other  cases  have  been  cited  by  defendant  in  support 
of  the  doctrine  that  the  corporation  itself  cannot  maintain  its  action 
for  rescission,  but  the  action  should  properly  be  brought  by  one  of 
the  original  associates  of  the  Hawgoods.  Taking  the  view  of  the  case 
which  I  do,  it  is  not  necessary  to  comment  upon  these  decisions ;  for, 
if  the  Hawgoods  were  promoters  and  deceived  the  original  directors 
of  the  corporation,  and  in  that  manner  deceived  the  corporation,  such 
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action  would  give  the  corporation  itself  the  right  to  maintain  the  va- 
rious actions  here  considered.  Their  relation  of  promoters  created  a 
fiduciary  relation  between  the  various  corporations  known  as  the 
steamship  companies,,  which  required  the  Hawgoods  to  exercise  the 
utmost  good  faith.  The  exercise  of  such  duty  prevented  them  from 
representing  the  Shipbuilding  Company  in  the  same  transaction  in 
which  they  represented  the  other  parties  concerned.  Inasmuch  as  the 
Hawgoods  endeavored  to  represent  both  the  vendor,  the  Shipbuilding 
Company,  and  the  vendee,  the  corporation  to  be  formed,  such  action 
was  a  fraud  upon  these  companies,  and  the  steamship  companies,  by 
acting  promptly,  could  rescind  the  contract.  The  cases  bearing  this 
doctrine  I  have  considered  at  some  length  in  the  memorandum  opinion 
given  on  the  hearing  on  demurrer  in  these  several  cases,  and  I  do  not 
think  it  necessary  to  again  refer  to  them  at  this  time.  The  record 
established  that  there  was  a  secret  payment  by  one  party  to  a  con- 
tract to  the  agent  of  another  contracting  party,  with  knowledge  of 
the  agency. 

Rescission  is  the  only  adequate  remedy  upon  the  facts  as  presented 
in  the  records  before  me.  To  refuse  rescission  would  be  to  encourage 
fraud.  The  payment  of  damages  would  be  an  encouragement  of  such 
illegal  practices  in  the  future,  were  rescission  refused  in  cases  where 
one  party  influences  the  action  of  another's  agent,  trustee,  or  promoter. 
By  the  payment  of  a  money  consideration  the  party  so  influenced  by 
the  other  party's  fiduciary  would  have  a  large  chance  of  loss  if  the 
courts  would  not  set  aside  such  transactions,  when  discovered.  The 
record  does  not  indicate  that  the  Shipbuilding  Company  innocently 
paid  the  commissions. to  the  Hawgoods  under  the  belief  that  they  would" 
later  make  these  payments  known.  In  any  event,  the  payments  were 
not  disclosed  by  the  Shipbuilding  Company  nor  by  the  Hawgoods. 
The  receipt  of  the  payments  was  a  breach  of  trust  by  the  Hawgoods 
as  promoters,  and,  under  the  circumstances  of  the  case,  the  payment 
of  the  Shipbuilding  Company  was  a  fraudulent  pajrment. 

Being  of  the  opinion  that  the  case  of  Old  Dominion  Copper  &  Min- 
ing Co.  V.  Lewisqhn,  210  U.  S.  206,  28  Sup.  Ct.  634,  52  L.  Ed.  1025, 
is  not  controlling  on  the  facts  of  the  cases  here  before  the  court,  it 
is  important  to  consider  the  case  of  Yeiser  v.  United  States  Board 
&  Paper  Co.,  107  Fed.  340,  46  C.  C^A.  567,  52  L.  R.  A.  724.  This 
case  was  decided  by  the  Circuit  Court  of  Appeals  for  this  circuit,  con- 
sisting at  the  time  of  Judges  Lurton  and  Day  (now  on  the  Supreme 
Bench)  and  Judge  Severens.  It  plainly  and  decisively  fixes  the  law  in 
this  jurisdiction  in  reference  to  the  status  and  duties  of  promoters. 
Judge  Severens,  in  delivering  the  opinion  of  the  court,  said  in  part: 

"It  Is  a  well-settled  principle  of  equity  that  those  who  participate  in  bring- 
ing about  the  organization  of  an  incorporated  company,  and  in  getting  it  in 
condition  for  transacting  the  business  for  which  it  is  organized,  assume  the 
obligations  of  a  trust  towards  the  company  and  those  who  shall  be  invited 
to  come  into  the  enterprise  as  stockholders  and  share  in  its  fortunes.  The 
latter  have  the  right  to  rely  on  the  good  faith  and  fair  dealing  of  those  who 
have  promoted  the  company,  and  to  assume  that  they  have  not  perverted  the 
organization  by  secret  means  to  the  accomplishment  of  selfish  purposes,  and 
the  destruction  of  the  equality  of  rights  which,  In  the  absence  of  some  known 
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modification,  all  the  shareholders  are  entitled  to  enjoy.  Indeed,  some  of  t}i0 
decided  cases  hold  a  wider  doctrine,  and  declare  that,  whether  the  promoter 
becomes  a  stockholder  or  not,  he  owes  a  like  duty  to  those  who  became  such, 
and  cannot  by  covert  manipulation  of  the  company,  while  it  is  under  his  con- 
trol, and  without  the  faculty  of  acting  for  itself,  take  a  personal  profit  from 
his  dealings  with  it  The  recognition  of  a  fiduciary  relation  in  such  circum- 
stances is  merely  for  the  application  of  a  familiar  principle  of  equity,  whidi 
fastens  a  trust  upon  one  who  has  such  power  over  another  and  his  affairs 
as  to  give  the  former  an  opportunity  to  make  personal  gains  in  his  dealings 
with  them. 

"The  reasons  for  the  enforcement  of  that  principle  in  such  cases  as  this 
are  obvious.  Without  it  there  is  nothing  to  hinder  the  concoction  of  schemes 
which  the  reports  of  decisions  show  are  becoming  quite  too  frequent  in  recent 
years,  during  which  corporations  have  so  greatly  multiplied,  whereby  one  may 
take  an  option  or  conditional  contract  for  the  purchase  of  property,  and  then 
turn  it  over,  at  a  profit  to  himself,  to  a  corporation  to  be  organized,  and  be 
under  his  own  control  for  a  sufficient  time  to  enable  him  to  realize  the  fruits 
of  his  enterprise.  Unless  the  promoter  of  the  company  is  restrained  by  the 
obligations  of  a  duty  which  prevents  him  ftrom  bringing  the  consequences 
which  are  liable  to  result  to  others  who  may  be  led  into  danger,  he  may  prac- 
tice such  schemes  with  impunity.  Of  course,  these  observations  do  not  ap- 
ply to  a  case  where  the  corporation,  having  knowledge  of  the  f^cts  and  free- 
dom of  action,  consents  to  a  contract  proposed  by  another,  even  though  he 
may  be  a  stockholder  or  a  director.  The  corporation  could  not  in  such  case 
complain,  nor  could  a  stockholder,  if  there  had  been  no  actually  fraudulent 
purpose  towards  him.  In  the  present  case,  while  there  is  some  conflict  of 
testimony  in  the  minor  details,  there  is  really  no  room  for  dispute  in  regard 
to  the  controlling  facts. 

"It  is  clear  that  the  purpose  to  organize  a  corporation,  if  it  should  be  pur- 
chased, was  formed  in  the  beginning.  The  option  to  purchase  the  property 
was  not  taken  with  a  view  to  the  use  of  it  by  the  parties  to  wliom  the  op- 
tion was  given.  The  option  was  renewed  and  kept  alive  while  the  corporation 
was  being  organized,  and  as  soon  as  form  was  given  to  the  latter,  so  that  it 
was  supposed  to  be  competent  to  act,  and  its  board  of  directors  had  formal- 
ly accepted  the  proposition  of  Browne  and  Stuart  to  sell  the  mill  to  the  com- 
pany, and  all  things  had  been  shaped  to  a  definite  assurance  tliat  the  sale 
to  Uie  company  would  go  through,  and  there  were  sufficient  means  secured  to 
pay  for  it,  the  bargain  with  the  Leonard  Company  was  closed,  and  the  title 
to  the  property  was  conveyed  directly  from  the  Leonard  Company  to  the 
company  which  Browne  and  Stuart  and  their  associates  had  brought  into  ex- 
istence. 

"When  on  August  3,  1896,  Browne  and  Stuart  made  their  proposition  to 
sell  the  mill  to  their  company,  and  they  and  their  co-operating  associates, 
acting  as  the  board  of  directors,  accepted  it  for  the  company,  the  company 
was  completed  in  fetters.  Whil^  it  was  made  to  be  a  purcliaser,  it  was 
dominated  by  the  seller.  It  had  noiprgan  for  seeing,  hearing,  or  even  know- 
ing what  was  going  on.  Its  whole  constituency  was  engaged  in  bringing  about 
the  sale  for  the  sellers.  We  have  on  several  occasions  held  that  where  one 
who  assumes  to  act  as  the  agent  of  another  in  a  given  transaction  is  really 
acting  as  the  agent  of  a  third  person,  or  in  behalf  of  some  scheme  of  his 
own,  his  apparent  principal,  having  no  knowledge  of  such  alien  purpose,  is 
not  bound  by  such  pretended  agent's  acts,  nor  by  any  notice  or  knowledge  of 
facts  which  such  agent  had  at  the  time  the  transaction  was  going  forward. 
Thomson-Houston  Electric  Co.  v.  Capitol  Electric  Co.,  12  C.  C.  A.  643,  65  Fed. 
341;  Wilson  v.  Pauly,  18  C.  O.  A.  475,  72  Fed.  129,  134;  Louisville  Trust  Co. 
V.  LouisvUle  N.  A.  &  C.  IL  Co.,  22  C.  C.  A.  378,  75  Fed.  433,  469.  And  see 
Surety  Co.  v.  Pauly,  170  U.  S.  133,  18  Sup.  Ct  552,  42  L.  Ed.  977;  Innerar- 
ity  V.  Bank,  139  Mass.  332,  1  N.  B.  282,  52  Am.  Rep.  710.  This  rule  is  sup- 
ported by  still  stronger  reasons  where  the  principal  is  in  such  condition  that 
it  can  by  no  possibility  either  learn  the  facts  or  have  any  judgment  to  form 
its  own  course  with  regard  to  them.    •    •    • 

"In  this  country  the  courts  have  accepted  the  essential  principle  laid  down 
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in  tbe  English  cases,  and  bold,  with  scarcely  any  variation,  to  the  doctrine 
that  the  promoter  of  a  company  stands  in  the  relation  of  a  trustee  to  it,  and 
those  who  become  subscribers  to  its  stock,  so  long  as  he  retains  the  power  of 
control  over  it.  There  is  some  difference  of  opinion,  as  there  is  in  the  Eng- 
lish cases,  in  regard  to  the  time  when  he  becomes  such  promoter,  within  the 
meaning  and  operation  of  the  rule.  Some  courts  are  of  opinion  that  he  is 
chargeable  with  the  duties  of  a  trust  when  he  enters  upon  the  execiation  of 
the  scheme  which  is  intended  to  result  in  the  transfer  of  the  property  to 
a  company  to  be  organized  and  controlled  by  him.  All,  however,  agree  that 
he  comes  within  the  rule  when  he  begins  to  organize  the  company,  and  fairly, 
and  in  such  a  way  as  that  those  having  independent  charge  of  the  company, 
as  well  as  those  who  are  induced  to  become  subscribers  to  its  stock,  may  be 
fully  advised  of  the  relation  he  bears  to  the  property  which  he  proposes  to 
sell,  in  like  manner  as  one  who  assumes  to  act  as  the  agent  of  another  In 
the  purchase  of  property.  We  refer  to  a  few  of  the  well-considered  cases 
in  this  country,  which  support  what  we  regard  as  the  doctrine  settled  upon 
sound  reason:  Brewster  v.  Hatch,  122  N.  Y.  349,  25  N.  E.  505,  19  Am.  St 
!Bep.  498;  Land  Co.  v.  Case,  104  Mo.  572,  16  S.  W.  390;  Hebgen  v.  Koeifler, 
97  Wis.  313,  72  N.  W.  745;  Oil  Co.  v.  Densmore,  64  Pa.  43;  Hayward  v. 
Leeson,  176  Mass.  810,  67  N.  B.  656,  49  Lw  R.  A.  725 ;  Burbank  v.  Dennis,  101 
Cal.  90,  35  Pac.  444;  Stove  Co.  ▼.  Wilcox,  64  Conn.  101,  29  Aa  303,  25  L. 
R.  A.  90,  42  Am.  St  Rep.  159.  The  particular  subject  does  not  seem  to  have 
been  before  the  Supreme  Court  of  the  United  States  for  consideration,  but 
there  have  been  at  least  two  decisions  at  the  circuit,  and  they  are  in  har- 
mony with  the  views  we  have  expressed.  Chandler  v.  Bacon  (C.  C.)  80  Fed. 
538,  per  Colt,  C.  J. ;  Cortez  Co.  v.  Thannhauser  (C.  C)  45  Fed.  730,  per  Wal- 
lace, C.  J. 

"The  company,  as  well  as  the  stockholders,  are  entitled  to  the  benefit  of  the 
independent  Judgment  of  the  trustee  In  r^ard  to  the  value  of  the  property 
to  be  purchased,  and  the  price  to  be  paid,  as  well  as  its  fitness  for  the  intend- 
ed ufie.  It  is  said  that  the  property  was  worth  what  the  company  paid  for 
it  and  is  adapted  to  the  company's  requirements.  It  happens  aa.  But  this 
In  no  manner  affects  the  operation  of  the  rule.  The  benefit  of  the  purchase 
by  Browne  and  Stuart  inured  to  the  company.  In  the  present  instance  the 
conveyance  was  with  covenants  of  warranty  by  the  Leonard  Company,  and 
the  price  which  that  company  received  would  seriously  affect  the  measure  of 
the  liability  of  the  vendors  by  reason  of  those  covenants." 

In  the  eases  under  consideration  it  is  clear  that  the  Hawgoods  pro- 
posed to  organize  a  corporation  to  take  the  boats;  that  the  options 
were  taken  with  that  end  in  view.  Every  one  connected  witfi  the 
enterprises,  except  the  Hawgoods,  and  the  defendant  company,  under- 
stood the  best  prices  at  which  the  boats  could  be  purchased  were  the 
prices  named  in  the  options.  No  one  else  understood  that  the  Haw- 
goods were  to  receive  any  profit  or  commission  from  the  defendant. 
At  the  inception'  of  the  plans,  when  the  preliminary  steps  were  taken 
to  organize  the  companies,  the  fiduciary  relations  of  the  Hawgoods  to 
the  projected  companies  had  their  origin.  When  the  charters  were 
taken  out,  the  Hawgoods  had  control  of  the  situation,  and  with  this 
power  in  their  hands  they  induced  the  corporation  to  adopt  the  con- 
tracts,  without  declaring  to  the  other  parties  concerned — stockholders 
and  directors — ^that  they  had  received  any  commission.  Under  this 
situation  the  bonds  were  issued.  The  boats  were  later  delivered  di- 
rectly to  the  companies.  When  the  bonds  were  issued — ^and  these 
bonds  in  each  particular  instance  constituted  a  large  part  of  the  con- 
sideration for  the  purchase  price  of  the  boats — ^the  parties  supposed 
that  the  Hawgoods  were  acting  in  the  interest  of  the  corporations. 

In  connection  with  the  construction  of  the  "Abraham  Steam"  in 
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case  No.  8,210,  it  appears  that  Sheldon  Parks,  J.  Q.  Riddle,  and  C.  R. 
Bissell,  stockholders,  received  commissions,  and  that  certain  of  the 
other  stockholders  in  the  Cuyahoga  Steamship  Company  received 
commissions,  and  also  that  certain  other  parties,  including  Parks  and 
Riddle,  received  commissions  in  the  Milwaukee  ISteamship  Company. 
In  all,  there  were  some  eight  stockholders  in  the  three  companies  who 
received  5  per  cent,  commissions  for  the  sales  of  stock.  These  com- 
missions were  paid  by  resolution  of  the  various  boards  of  directors 
and  were  placed  upon  the  minutes  and  records  of  the  company,  and 
reported  at  the  annual  stockholders'  meetings.  They  appear  to  be 
proper  promotion  expenses.  They  had  nothing  whatsoever  to  do  with 
the  secret  commissions  paid  by  the  Shipbuilding  Company  to  the  Haw- 
goods.  These  actions  are  brought  to  rescind  the  contracts  for  the 
payment  of  these  secret  commissions  paid  by  the  Shipbuilding  Com- 
pany to  the  Hawgoods.  The  commissions  paid  on  the  sale  of  stock 
had  nothing  to  do  with  the  transactions  complained  of  and  do  not 
appear  to  have  been  secret,  nor  do  they  appear  to  have  been  fraudu- 
lent in  any  respect. 

Conspiracy  or  fraud  can  seldom  be  proved  by  direct  evidence.  In 
this  regard  the  acts  of  James  C.  Wallace  and  the  Hawgoods  clearly 
appeared  to  be  the  co-ordinates  of  each  other  for  the  consummation 
of  the  purpose  of  enabling  the  Hawgoods  to  receive  the  commissions 
and  the  American  Shipbuilding  Company  to  sell  tlie  boats. 

The  relief  asked  for  in  this  case  is  one  requiring  the  exercise  of  an 
unusual  power  by  a  court  of  equity.  In  my  opinion,  the  transactions 
were  fraudulent.  They  were  known  to  be  fraudulent  by  the  American 
Shipbuilding  Company  and  by  the  Hawgoods.  A  rescission  of  these 
contracts  will  place  the  parties  in  as  nearly  statu  quo  as  possible.  It 
appears  that  the  boats  were  carefully  handled  and  well  cared  for. 
If  they  have  fallen  in  value,  that  is  no  serious  objection  to  their  res- 
toration to  the  original  vendor,  as  the  situation  which  has  arisen  was 
created  particularly  by  the  acquiescence  and  the  active  participation 
of  the  Shipbuilding  Company  in  suppressing  the  fact  that  the  secret 
commissions  were  given  to  the  promoters  of  the  various  steamship 
companies.  Neblett  v.  Macfarland,  92  U.  S.  104,  23  L.  Ed.  471; 
Veazie  v.  Williams,  8  How.  158,  12  L.  Ed.  1018. 

It  appears  from  the  record  that  there  was  no  laches  or  waiver  of 
its  rights  on  behalf  of  the  company  in  disaffirming  the  contracts  and 
tendering  the  boats  back,  when  the  circumstances  constituting  the  pay- 
ment of  the  secret  commissions  were  discovered  by  the  complainant. 

It  is  accordingly  ordered  that  the  several  contracts  entered  into  by 
the  American  Shipbuilding  Company  for  the  construction  of  the  boats 
be  rescinded  and  canceled ;  that  the  unpaid  bonds  made  and  delivered 
by  the  complainant  to  the  defendant  (or  by  the  companies  to  whose 
rights  the  complainant  has  succeeded)  be  delivered  by  the  defendant 
to  the  complainant;  that  the  several  steamers  mentioned  in  each  re- 
spective suit  be  delivered  by  the  complainant  to  the  defendant;  that 
the  complainant  account  to  the  defendant  for  the  sum  justly  due  from 
the  complainant  to  the  defendant ;  that  the  balance  of  money  received 
by  the  defendant  from  the  complainant  (or  the  companies  whose  in- 
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terests  it  has  succeeded)  be  paid  with  interest  by  the  defendant  to 
the  complainant;  that  the  defendant  pay  to  the  complainant  siich 
sum  of  money  as  has  been  paid  bjr  the  complainant  by  way  of  in- 
terest on  the  bonds  of  the  complainant,  or  the  companies  to  whose 
rights  it  has  succeeded. 

If  the  financial  details  accompanying  the  relief  granted  cannot  be 
Hgreed  upon  by  the  parties  to  these  suits,  it  may  be  necessary  to  have 
ft  special  master  appointed  to  make  a  finding  as  to  the  several  amounts 
due  between  the  parties  to  these  cases. 

Exceptions  are  granted  to  the  defendant. 


ST.  LOUIS   SOUTHWESTERN   RT.  CO.   T.  MILLER  LEVEE  DIST.  NO. 

2  et  aL 

(District  Court,  W.  D.  Arkansas,  Texarkana  Diyision.    July  10,  .1012.) 

1.  Leveks  (I  5*) — ^Leveb  Dtstbict — Status. 

A  levee  district  created  by  statute,  with  authority  to  construct  levees 
along  the  bank  of  the  Red  river  and  to  condemn  land  for  that  purpose^ 
is  an  agency  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent  Dig.  H  14,  15;  Dec.  Dig, 
I  5.*  J 

2.  Eminent    Domain    (|    2*)— Levm»— Oonstruction— Railboad    Bbidgb— 

Change. 

A  levee  district  having  been  expressly  authorized  by  Act  Ark.  March 
8,  1011  (Sp.  &  Priv.  Laws  1011,  p.  80),  to  construct  certain  levees  along 
the  banks  of  Rejjl  river,  in  M.  county,  the  fact  that,  on  account  of  the 
construction  of  such  levees,  the  plaintiff  railroad  company,  which  had 
previously,  at  great  expense,  built  a  bridge  across  the  river,  may  be  com- 
pelled to  change  the  same,  at  its  own  expense,  in  order  to  raise  it  above 
the  new  high-water  mark  resulting  from  the  conflnement  of  the  waters 
by  the  levees,  does  not  constitute  a  taking,  appropriating,  or  damaging 
of  the  railroad  company's  property  without  compensation,  in  violation  of 
the  Constitution  of  the  United  States  or  of  the  state  of  Arkansas. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  S§  3-12; 
Dec.  Dig.  *  2  ;♦  Constitutional  Law,  Cent  Dig.  i  888.] 

3.  COMMEBCB  (I  48*) — INTCBSTATE  COMMEBCE — INTEBVEBENCB — ObSTBUCTION  OV 

Mails. 

The  construction  of  a  levee  across  a  railroad's  right  of  way  under 
statutory  authority,  which  could  be  constructed  without  interfering  with 
the  movements  of  complainants  trains,  does  not  constitute  an  illegal  in- 
terference with  complainant  as  an  interstate  carrier  of  freight,  passen- 
gers,  and  mail. 

[Ed.  Note.— For  other  cases,  see  Commerce,  Cent  Dig.  U  36-44,  46; 
Dec.  Dig.  I  48.*] 

4.  Eminent  Domain  (§  47*) — Railboaos — Conoemnation. 

It  is  within  the  power  of  the  state  to  authorize  the  condemnation 
of  a  railroad  right  of  way  for  the  construction  of  a  levee  across  the 
same. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  H  107- 
120;    Dec  Dig  |  47.*J 
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5.  Eminent  Domain  (|  266*) — Remedies  of  Owners  of  Pbofebtt— Inade- 
^tTATB  Damaged 

Where  a  part  of  a  right  of  way  of  a  railroad  company  was  taken 
for  the  construction  of  a  levee,  an  objection  that  the  amount  allowed 
for  the  portion  of  the  right  of  way  so  taken  was  inadequate  could  not 
he  rectified  in  a  suit  in  a  federal  court  to  restrain  the  construction  of 
the  levee  above  a  certain  height  and  across  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  IS  694- 
696,  702,  703,  705;   Dec.  Dig.  |  266.*] 

In  Equity.  Suit  by  the  St.  Louis  Southwestern  Railway  Company 
against  Miller  Levee  District  No.  2  and  others.  On  demurrer  to  com- 
plainant's amended  bill.     Sustained. 

Gaughan  &  Sifford,  of  Camden,  Ark.,  for  plaintiff. 
Henry  Moore,  Jr.,  of  Texarkana,  Ark.,  for  defendants, 

YOUMANS,  District  Judge.  This  is  a  suit  in  equity  by  the  St. 
Louis  Southwestern  Railway  Company,  a  Missouri  corporation,  against 
the  Miller  Levee  District  No.  2  and  its  officers,  to  restrain  them  from 
constructing  a  levee  in  Miller  county,  Ark.,  above  a  certain  height,  and 
across  its  right  of  way.  The  allegations  of  the  amended  bill  are  as  fol- 
lows: 

'That  the  defendant  board  of  directors  of  Miller  Levee  District  No.  2  is 
undertaking  to  build  a  levee  of  solid  earth  along  the  south  and  west  side  of 
Red  river,  beginning  at  a  point  in  Miller  county,  Ark.,  where  the  state  line 
between  the  states  of  Arkansas  and  Texas  intersect  the  south  bank  of  Red 
river,  at  or  near  Index,  in  the  county  of  Miller  and  state  of  Arkansas,  down 
along  the  southern  and  western  bank  of  Red  river  to  a  point  near  the  town 
of  Garland  City  on  the  line  of  the  plaintifTs  road,  and  at  or  near  said  point 
to  connect  with  the  roadbed  and  cross*  the  right  of  way  of  the  plaintifTs 
railroad,  and  thence  on  southerly  and  easterly.  That  the  purpose  in  view 
on  the  part  of  said  board  of  directors  of  Miller  Levee  District  in  the  con- 
struction of  said  levee  is  to  confine  the  flood  waters  which  are  now  and 
have  always  heretofore  been  accustomed  to  flow  down  the  Red  river  and  the 
lowlands  adjoining  its  channel  into  the  channel  of  said  river  north  and 
easterly  of  said  line  o^  levee,  and  to  prevent  any  of  the  waters  accustomed 
heretofore  to  flow  down  said  river  and  the  lowlands  adjoining  it,  from  com- 
ing upon  any  of  the  lands  embraced  in  said  levee  district,  being  those  lands 
lying  south  and  west  of  said  levee  and  between  it  and  what  is  known  as 
the  foothills  or  highlands  of  Miller  county  adjoining  said  Red  river  bottom. 

*The  plaintiff  alleges  that  said  board  of  directors,  with  the  purposes  and 
intent  aforesaid,  has  caused  surveys  to  be  made  and  the  location  of  said 
levee  to  be  fixed  by  engineers,  and  plans  and  specifications  thereof  to  be 
drawn,  and  has  or  is  about  to  arrange  for  the  building  of  said  levee  by 
contract  with  a  contractor  or  contractors,  and  is  now  engaged  in  negotiating 
for  the  sale  of  bonds  in  the  sum  of  $300,000^  or  some  like  amount,  in  order 
to  raise  funds  for  the  purpose  of  constructing  said  levee. 

"The  plaintiff  further  alleges:  That  in  the  spring  of  1908  an  overflow 
occurred  in  the  Red  river,  the  height  of  which  was  duly  ascertained  and 
marked  so  that  it  is  now  well  known.  Said  overflow  was  regarded,  and  is 
in  fact,  a  fair  example  of  the  floods  which  may  reasonably  be  expected  to 
occur  in  said  river.  That  the  levee  proposed  to  be  constructed  by  the  de- 
fendant district  will  be  about  flve  feet  higher  than  the  high  water  of  the 
year  1908,  and  therefore  higher  than  any  known  high  water  in  said  river. 

"The  plaintiff  further  alleges  that  a  levee  district  has  heretofore  been 
created  by  a  special  act  of  the  Legislature  of  the  state  of  Arkansas  on  the 
opposite  side  of  Red  river  on   what  is  known  as  the  Lafayette  county 
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side,  and  a  levee  constructed  of  solid  earth  on  an  average  of  two  feet  higher 
than  the  high  water  of  said  river  in  the  year  1908  above  referred  to.  And 
further,  the  plaiatiff  alleges  that  it  is  advised,  and  alleges  as  true,  that  the 
said  levee  district  on  the  Lafayette  county  side  Intends,  and  will  in  the 
near  future,  increase  the  height  of  said  levee  so  that  it  will  be  of  at  least  as 
great,  if  not  greater  height,  'than  the  levee  proposed  to  be  constructed  by 
said  defendant  board  of  directors 

*'The  plaintiff  further  alleges  that  between  said  two  embankments  or 
levees  not  more  than  two-fifths  of  the  flood  water  of  Red  river  has  hereto- 
fore been  accustomed  to  pass,  and  that  the  effect  of  confining  all  of  said 
flood  water,  the  same  being  river  water  and  accustomed  to  flow  down  the 
natural  channel  and  natural  drainage  tributary  thereto,  in  Red  riyer,  will 
be  to  raise  the  water  in  the  channel  of  said  river  to  such  a  height  as  will 
overflow  said  levees  in  case  of  a  flood  similar  or  like  the  one  of  1908,  which 
said  floods  may  reasonably  be  expected. 

"The  plaintiff  further  alleges:  That  more  than  20  years  ago,  by  special 
act  of  Congress,  and  under  the.  authority  and  approval  of  the  Secretary  of 
War,  it  constructed  a  railroad  bridge  across  said  river  near  Garland  City, 
and  built  a  roadbed  across  the  lowlands  adjoining  said  river,  leaving  sufll- 
cient  openings  or  trestle  work  to  allow  all  flood  water  from  said  river  which 
might  reasonably  be  anticipated  to  pass  free  from  obstruction  through  the 
same.  That  within  the  past  few  years,  at  very  great  expense,  it  has  re- 
built its  said  bridge  across  said  river,  placing  a  new  span  therein.  That 
it  has  Increased  the  height  of  its  roadbed  and  at  a  very  great  expense 
caused  the  same  to  be  ballasted  with  gravel;  and  also,  at  great  expense, 
it  has  rebuilt  its  trestle  work  and  bridge  work  through  Red  river  bottom. 
That  its  plans  for  the  recent  construction  of  its  said  bridge  across  said 
river  were  submitted  to  and  approved  by  the  Secretary  of  War  for  the  United 
States,  and  the  height  of  said  bridge  as  rebuilt  was  approved  by  said  Sec- 
retary of  War.  That  said  Red  river  is  a  navigable  stream,  and  that  plain- 
tiff is  a  quasi  public  corporation,  engaged  in  the  business  of  carrying  large 
numbers  of  passengers  and  large  quantities  of  freight  in  interstate  commerce, 
as  well  as  carrying  the  United  States  mails.  That  the  top  of  its  pivot  pier 
in  its  bridge  across  Red  river  is  less  than  six  Inches  above  the  high  waters 
of  1908,  and  the  bottom  cord  of  the  draw  of  said  bridge,  which  is  the 
lowest  part  of  the  steel  work  of  the  bridge,  is  not  more  than  high  enough 
above  that  high-water  mark  to  allow  for  the  passage  of  drift  That  by  the 
construction  of  said  levee  the  water  of  Red  river  will  be  raised  during 
ordinary  overflow  more  than  two  feet  above  the  high-water  mark  of  1908; 
and  should  the  Lafayette  county  levee  be  added  to  in  height,  as  is  now 
proposed  by  the  Lafayette  Levee  District  No.  1,  then  the  water  in  Red  river 
at  said  bridge  will  be  raised  at  least  five  feet  higher  than  the  high-water 
mark  of  19CS,  with  the  result  that  the  water  will  be  about  five  feet  above 
the  present  height  of  the  pivot  pier  and  will  cause  the  logs  and  driftwood 
which  always  float  down  said  river  during  overflows  to  lodge  against  the 
draw  span  of  said  bridge,  and  the  pressure  from  said  accumulated  drift 
would  in  all  probability  cause  said  bridge  to  give  away,  thereby  greatly  en- 
dangering the  lives  of  the  employes  of  the  plaintiff  company,  and  the  lives 
of  great  numbers  of  passengers  carried  on  its  said  line  of  road,  as  well  as 
interfering  with  and  retarding  the  carriage  of  the  United  States  mail.  And 
further,  the  loss  of  said  bridge  would  greatly  hinder  and  retard  the  freight 
traffic  of  the  patrons  of  said  road.  That  the  damages  to  the  plaintiff  and  the 
general  public  therefrom  is  incalculable  and  far  in  excess  of  any  amount 
that  the  defendant  levee  district  would  be  able  to  pay.  Further,  the  plaintiff 
says  that  said  damages  in  many  instances  would  be  remote  and  difficult  to 
ascertain. 

"The  plaintiff  further  alleges  that,  in  order  to  provide  against  said  cer- 
tain danger,  it  would  be  necessary  for  the  plaintiff  company  to  rebuild  said 
bridge  across  Red  river,  and  increase  the  height  thereof,  and  also  to  in- 
crease the  height  of  Its  approaches,  and  that  the  expense  of  so  doing  would 
be  largely  in  excess  of  the  sum  of  $150,000 ;  a  sum  which  the  plaintiff  alleges 
the  defendant  levee  district  is  unable  to  pay  in  view  of  the  limitation  in  the 
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act  creating  It  upon  the  amount  of  taxes  which  It  Is  authorized  to  levy 
and  in  view  of  the  value  of  the  lands  embraced  in  said  district. 

"The  plaintiff  further  states:  That  in  the  event  said  proposed  levee  should 
be  constructed,  and  should  the  levee  on  the  Lafayette  county  side  be  in- 
creased in  height,  so  that  the  height  of  said  two  levees  would  be  substan- 
tially the  same,  one  or  the  other  of  Bald  letees  would  necessarily  in  the 
time  of  high  overflow  give  way;  and  that  it  would  not  be  possible  for  the 
plaintiff  to  know  which  of  said  levees  would  give  way,  so  that  it  would  be 
necessary  for  it  to  provide,  by  additional  openings  on  both  the  Miller 
county  side  and  the  Lafayette  county  side  of  the  main  channel  of  said 
river,  to  take  care  of  the  Immense  volume  of  water  which  would  be  dis- 
charged over  and  through  the  openings  In  the  levee  which  should  break  and 
give  way.  That  the  expense  necessary  to  provide  for  the  additional  open- 
ings- required  would  be  in  excess  of  $100,000. 

**Your  petitioner  states  that  the  construction  of  said  proposed  levee  will 
cause  great  and  Irreparable  damage  to  it,  should  the  levee  on  the  Lafayette 
county  side  be  built  to  an  equal  height,  without  benefit  to  the  defendant 
district  or  to  the  lands  which  it  is  endeavoring  to  protect 

**The  plaintiff  further  alleges:  That  the  act  creating  said  levee  district 
does  not  prescribe  the  height  to  which  the  levee  should  be  built  nor  the  dis- 
tance from  the  bank  of  the  river  where  the  levee  should  be  constructed.^. 
That  the  defendant  board  of  directors  have  located  said  levee  so  near  the 
bank  of  said  river  and  are  intending  to  and  will  construct  it  of  such  height 
that  it  will  be  of  no  benefit  to  the  lands  which  were  intended  to  be  protected. 

"The  premises  considered,  the  plaintiff  prays  that  the  defendant  board  be 
restrained  from  constructing  said  proposed  levee  any  greater  height  than 
the  high  water  of  1908,  and  be  restrained  from  constructing  said  levee  so 
as  to  cross  said  defendant's  road  at  the  place  of  present  location  near  Gar- 
land City,  or  so  near  said  point  as  to  damage  plaintifTs  bridge  across  Red 
liver;  and  that  said  defendants,  R.  H.  T.  Mann,  Ben  G.  Cox,  and  N.  H. 
Williamson,  as  oflflcers  of  said  district,  or  their  successors  in  oflHce,  or  their 
agents  or  servants,  or  the  agents  or  servants  of  said  levee  district,  be  re- 
strained from  taking  any  steps  or  doing  any  act  whatever  to  that  end. 

"The  plaintiff  further  alleges  that  the  defendants  are  preparing  to  enter 
upon  its  right  of  way  in  the  building  and  constructing  of  said  levee,  and  it 
alleges,  for  the  reasons  hereinbefore  set  out,  that  the  result  of  the  construc- 
tion of  said  embankment  on  its  right  of  way  will  be  to  bring  upon  this 
plaintiff  Irreparable  injury,  and  will  take  from  this  plaintiff  its  dominion 
over  its  said  right  of  way,  will  be  an  obstruction  thereon,  and  prevent  it 
from  having  in  the  operation  of  Its  trains  a  clear  and  proper  view  of  its 
right  of  way. 

"Plaintiff  alleges:  That  since  the  filing  of  the  petition  herein  the  de- 
fendant board  of  directors  have  caused  to  be  appraised  the  damages  done  to 
plaintiff  by  reason  of  the  appropriation  of  its  right  of  way  by  said  levee 
district,  and  said  appraisers  have  made  an  award  of  $14  as  being  the  value 
of  the  actual  land  to  be  occupied  by  said  levee,  and  have  allowed  nothing 
to  plaintiff  on  account  of  damages  which  the  building  o"  said  levee  will 
cause  it  as  a  result  of  Increasing  the  height  of  the  ordinary  overfiows  in 
Red  river,  and  nothing  on  account  of  the  great  cost  to  plaintiff  of  increasing 
the  height  of  its  bridge  and  the  height  of  its  railroad  track,  and  nothing  on 
account  of  the  Uicreased  trestle  openings  which  the  construction  of  said  levee 
will  necessarily  cause  the  plaintiff  to  incur;  said  expenses  being  largely  In 
excess  of  $200,000.  That  within  10  days  after  the  filing  of  said  award  by 
the  appraisers,  hereinbefore  referred  to,  your  petitioner  filed  exceptions  to 
the  said  appraisement  and  to  each  of  the  findings  appearing  in  the  award 
made  by  said  appraisers.  That  the  proceedings  of  the  defendant  board  of 
directors  in  appointing  appraisers  to  appraise  the  damages  to  your  peti- 
tioner on  account  of  the  construction  of  the  proposed  levee  on  and  across 
the  right  of  way  of  your  petitioner  has  been  and  is  being  had  under  Act  No. 
53  passed  in  the  year  1905  by  the  Legislature  of  the  state  of  Arkansas, 
which  said  act  provides,  among  other  things,  that  in  the  exercise  of  the 
right  of  eminent  domain  by  the  directors  of  any  levee  dUstrlct  authorized 
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to  condemn  land  for  their  use  In  building  levees  damages  shall  be  given  to 
any  landowner  whose  property  Is  jsought  to  be  condemned  on  account  of 
obstruction  to  natural  drainage  not  exceeding  the  cost  of  artificial  drainage. 

"Your  petitioner  states:  That  the  cost  of  artificial  drainage  sufficient  to 
protect  the  bridge  and  railroad  of  defendant  without  the  necessity  of  recon- 
structing said  bridge  and  Increasing  the  height  of  its  railroad'  along  the 
approaches  to  said  bridge  would  be  largely  in  excess  of  the  sum  of  $200,000, 
and  by  reason  of  the  property  embraced  in  said  levee  district  and  the  rate 
of  taxation  permitted  under  the  terms  of  the  act  creating  said  levee  district, 
could  never  be  paid  by  said  district,  so  that  your  petitioner  is  without  other 
resource  than  that  of  injunction  by  the  chancery  court  That  the  damage 
to  your  petitioner  herein  sought  to  be  averted  is  largely  In  excess  of  $3,000, 
and  the  matter  herein  Involved  Is  largely  in  amount  In  excess  of  $3,000. 

"So,  the  plaintiff  prays  that  the  defendants,  and  each  of  them,  their  agents 
and  servants,  be  restrained  from  constructing  any  embankment  or  levee  upon, 
over,  or  across  Its  right  of  way  or  any  part  thereof,  from  the  western  bank 
of  Red  river  to  the  foothills  in  Miller  county,  Ark." 

Defendants  have  demurred  to  the  amended  bill,  and  the  demurrer 
has  been  submitted,  on  the  single  ground  that  the  bill  does  not  state  a 
cause  of  action  in  equity  against  the  defendants. 

Miller  Levee  District  No.  2  was  created  by  an  act  of  the  General 
Assembly  of  Arkansas  approved  March  3,  1911  (Sp..  &  Priv.  Acts 
1911,  p.  89).  The  first  section  of  the  act  creates  the  district  and  fixes 
its  boundaries.  The  boundary  line  begins  at  a  point  in  Miller  county, 
Ark.,  where  the  state  line  between  the  states  of  Arkansas  and  Texas 
intersects  the  south  bank  of  Red  river  at  or  near  Index,  in  Miller 
county,  Ark.  It  runs  thence  along  Red  river,  following  its  meander- 
ings,  to  a  point  in  Miller  county  south  of  Garland  City  where  the 
bridge  of  plaintiff  is  located ;  thence  west  to  the  high  ground  or  hills ; 
thence,  following  the  meanderings  of  the  line  at  the  foot  of  the  hills, 
to  the  point  where  such  line  intersects  the  state  line  between  Arkansas 
and  Texas ;  thence  north  along  said  state  line  to  the  point  of  begin- 
ning. Section  2  of  the  act  provides  for  a  board  of  directors  and  offi- 
cers.   Section  3  of  the  act  is  as  follows : 

"Sec.  3.  The  said  board  of  levee  directors  shall  have  the  power,  and  It  Is 
hereby  made  their  duty,  to  levee  the  south  and  west  bank  of  Red  river  from 
the  point  of  beginning,  where  the  state  line  between  the  states  of  Arkansas 
and  Texas  intersects  the  south  bank  of  Red  river  at  or  near  Index,  In  the 
county  of  Miller,  state  of  Arkansas,  or  at  any  other  point  as  may  be  de- 
termined by  the  board  of  levee  directors,  and  nimilng  in  a  general  easterly 
direction  until  the  line  of  the  railway  track  of  the  St.'  Louis  Iron  Mountain 
&  Southern  Railroad  is  reached;  thence,  In  a  southerly  direction  to  where 
the  section  line  between  sections  seventeen  (17)  and  twenty  (20),  township 
sixteen  (16)  south,  range  twenty-five  (25)  west,  intersects  the  west  bank 
of  Red  river;  said  levee  to  be  built  when  In  the  discretion  of  the  said  board 
of  directors  It  is  most  practicable  and  best  suited  to  commence,  locate  and 
end  the  said  levee  so  as  to  protect  the  property  in  the  district  above  named, 
and  to  protect  and  maintain  the  same  in  such  effective  condition  as  honest, 
able,  and  energetic  efforts  on  their  part  may  obtain  by  building,  rebuilding, 
repairing,  or  raising  levees  on  the  bank  of  Red  river,  or  such  other  places 
as  the  board  may  select  They  shall  have  power  to  employ  all  agents  neces- 
sary to  the  execution  of  their  duty.  They  shall  determine  the  crown,  height, 
slope  and  grade  of  the  levee,  and  make  all  needful  regulation,  and  do  all 
acts  In  their  opinion  necessary  to  secure  the  levee  district  under  their 
charge  from  overflows  by  the  waters  of  Red  river  or  Its  tributaries;  and 
they  shall  have  authority,  if  they  consider  It  necessary  or  expedient  to  do  so, 
to  condemn  any  levy  now  built,  or  to  be  hereafter  built  in  said  district  that 
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they  may  deem  of  benefit  to  tbe  work  herein  contemplated,  and  take  and 
use  same  for  the  benefit  of  the  said  levee  district  in  the  mode  and  manner 
provided  by  law  for  the  condemnation  of  private  property  for  public  use,  and 
the  right  of  eminent  domain  is  hereby  expressly  conferred  upon  the  said 
district  for  the  purpose  of  condemning  any  land  for  levee  uses,  or  buildings, 
erecting  and  maintaining  a  levee  through,  over  and  across  the  land  of  any 
individual,  firm,  or  corporation  in  said  district  In  assessing  the  damage 
arising  from  the  condemnation  of  the  levee  or  land  of  any  person,  or  cor- 
poration for  the  uses  or  purposes  set  forth  in  this  bill,  the  accruing  benefit 
to  his  or  its  land  or  lands  that  will  be  protected  by  the  levee  when  built 
must  be  taken  into  consideration." 

The  bill  seeks  to  enjoin:  First,  the  construction  of  a  levee  to  a 
greater  height  than  the  high  water  of  1908;  second,  the  construction 
of  "any  embankment  or  levee  upon,  over  or  across"  the  railway  com- 
pany's right  of  way. 

The  bill  alleges  in  substance  that  the  construction  of  a  levee  will 
compel  the  railway  company  to  raise  and  reconstruct  its  bridge  across 
Red  river,  and  the  approaches  leading  to  the  bridge,  at  an  expense  of 
$150,000,  and  that  additional  openings  in  its  embajikment  will  be  ren- 
dered necessary,  which  will  cost  $100,000.  The  bill  further  alleges 
that  the  district,  on  account  of  the  limitations  on  its  taxing  power,  will 
not  be  able  to  pay  the  railway  company  the  amount  it  will  cost  to  make 
such  changes. 

There  is  no  allegation  that  the  levee  district  will  obstruct  any  water 
course.    It  is  alleged: 

"That  the  purpose  in  view  on  the  part  of  said  board  of  directors  of  MiUer 
Levee  District  in  the  construction  of  said  levee  is  to  confine  the  fiood  wa- 
ters which  are  now  and  have  always  heretofore  been  accustomed  to  fiow 
down  the  Red  river  and  the  lowlands  adjoining  its  channel  into  the  channel 
of  said  river  north  and  easterly  of  said  line  of  levee,  and  to  prevent  any  of 
the  waters  accustomed  heretofore  to  fiow  down  said  river  and  the  lowlands 
adjoining  it,  from  coming  upon  any  of  the  lands  embraced  in  said  levee  dis- 
trict, being  those  lands  lying  south  and  west  of  said  levee  and  between  it 
and  what  is  known  as  the  foothills  or  highlands  of  Miller  county  adjoining 
said  Red  river  bottouL" 

[1]  The  levee  district  is  an  agency  of  the  state.  Caton  v.  Western 
Clay  Drainage  District,  87  Ark.  8,  112  S.  W.  145;  Little  Rock  v. 
Katzenstein,  52  Ark.  107,  12  S.  W.  198;  Sels  v.  Greene  (C-  C.)  88 
Fed.  129. 

The  district  is  given  the  power  to  condemn  land  by  sections  3  and  4 
of  the  act.  It  has  also  the  right  of  eminent  domain  under  an  act  of  the 
General  Assembly  of  Arkansas,  approved  February  24,  1905,  entitled 
"An  act  to  provide  a  method  for  the  exercise  of  the  right  of  eminent 
domain  for  levee,  drainage,  and  ditching  .districts."  Acts  Arkansas 
1905,  p.  143 ;  City  Realty  Co.  v.  Robinson  Contracting  Co.  (C.  C.)  183 
Fed.  176.  It  appears  from  the  allegations  in  the  amended  bill  that  the 
board  of  directors  has  proceeded  under  the  statute  of  1905. 

[2]  The  eflfect  of  the  contention  of  the  railway  company  is  that 
having  legally  constructed  its  bridge  and  approaches  under  conditions 
then  existing,  at  a  height  and  in  a  manner  warranted  by  the  best  engi- 
neering skill  and  foresight,  it  cannot  now,  by  a  change  of  conditicHis 
authorized  and  directed  by  the  state,  be  put  to  the  expense  of  raising 
ahd  reconstructing  its  bridge  and  approaches.    In  other  words,  it  hav- 
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ing  some  years  ago  at  great  expense  adjusted  itself  to  conditions  as 
they  then  existed,  those  conditions  must  remain  unchanged  unless  it  is 
compensated  for  the  expense  which  a  contemplated  change  will  neces- 
sitate. As  additional  grounds  for  an  injunction,  the  railway  company 
alleges  that  it  is  an  interstate  carrier  of  freight,  passengers,  and  the 
United  States  mail,  and  that,  as  a  result  of  the  construction  of  the 
levee,  its  bridge  will  be  rendered  insecure  and  liable  to  be  destroyed, 
thereby  endangering  the  lives  of  its  employes  and  passengers,  and  in- 
terfering with  and  retarding  the  carriage  of  the  mail. 

In  the  case  of  Harvey  v.  Northern  Pacific  Ry.  G>.,  63  Wash,  669, 
116  Pac.  464,  it  was  alleged  that  the  plaintiff's  lands  were  overflowed 
by  reason  of  the  construction  of  an  embankment  by  the  railway  com- 
pany. In  its  opinion  in  that  case  the  Supreme  Court  of  Washington, 
following  the  case  of  Cass  v.  Dicks,  14  Wash.  75,  44  Pac.  113,  S3  Am. 
St.  Rep.  859,  said: 

"It  (the  railway  eompany)  has  raised  its  own  premises  so  as  to  dike  against 
and  prevent  the  flow  of  surface  water  therein.  It  has  protected  Itself  and 
prevented  the  invasion  of  its  premises  by  the  flood  water  of  the  stream.  If 
thereby  the  water,  which  we  hold  to  be  surface  water,  is  turned  back  and 
preventied  from  flowing  over  its  land  to  appellant's  injury,  the  case  is  one  of 
damnum  absque  injuria.  The  surface  water  now  meets  the  embankment  and 
proceeds  with  the  natural  course  of  the  stream.  In  other  words,  it  is  tem- 
porarily returned  to  the  stream,  and  all  the  respondent  has  done  is  simply 
to  protect  its  property  from  the  overflow  water  which  would  otherwise  leave 
the  natural  channel  of  the  stream." 

In  the  case  at  bar  the  state  has  authorized  the  levee  to  be  con- 
structed. It  had  the  power  to  direct  that  work  to  be  done.  The  object 
of  the  work  is  to  reclaim  and  protect  from  overflow  a  large  body  of 
extremely  fertile  and  productive  land.  The  state  cannot  in  violation 
of  the  Constitutiori  of  the  United  States  authorize  the  taking  of  pri- 
vate property  for  use  in  constructing  such  levees  without  just  compen- , 
sation,  nor  can  it,  in  violation  of  the  Constitution  of  the  state,  author- 
ize the  taking,  appropriating,  or  damaging  of  private  property  for  such 
construction  witfiout  just  compensation  therefor.  So  far  as  the  Con- 
stitution of  the  United  States  is  concerned,  the  question  has  been  de- 
cided ,by  the  Supreme  Court  of  the  United  States  in  the  case  of  Chi- 
cago, B.  &  Q.  Railway  v.  Drainage  Commissioners,  200  U.  S.  561,  26 
Sup.  Ct.  341,  50  L.  Ed.  596,  4  Ann.  Cas.  1175.  Under  an  act  of  the 
Legislature  of  Illinois  entitled  "An  act  to  provide  for  drainage  for  ag- 
ricultural and  sanitary  purposes,"  etc.  (Acts  1885,  p.  17)^  railroad  com- 
panies were  required  to  build  bridges  over  drains  "so  as  not  to  inter- 
fere with  the  free  flow  of  water  through  the  drainage  of  the  district." 
The  drainage  commissioners  brought  suit  for  mandamus  to  compel  the 
railroad  company  to  build  a  bridge  across  a  drain.  The  railroad  com- 
pany demurred  generally  and  specially  on  the  ground  that  a  judgment 
in  favor  of  the  commissioners  would  take  its  property  for  public  use 
without  compensation.  Mr.  Justice  Harlan,  speaking  for  the  court, 
stated  the  case  as  follows :  . 

"The  concrete  gase  arising  upon  the  petition  and  the  demurrer  is  this: 
A  public  corporation,  charged  by  law  with  the  duty  of  causing  a  large  body 
of  land,  prindpaUy  swamp  and  slough  lands,  to  be  drained  and  made  capa- 
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ble  of  cultivation,  has,  un^er  direct  legislative  authority,  adopted  a  rea- 
sonable and  suitable  plan  to  accomplish  that  object.  That  plan  requires 
the  enlarging  and  deepening  of  the  channel  of  a  natural  water  course 
running  through  the  district,  which  is  the  only  natural  outlet  or  way  of 
drainage  of  the  lands  of  the  district — the  best  and  only  practicable  mode  by 
which  the  lands  can  be  made  tillable.  But  that  plan  cannot  be  carried  out 
unless  the  timbers  and  stones  in  the  creelc — ^placed  there  by  the  railway  com- 
pany when  it  constructed  the  foundation  for  its  present  bridge — are  removed. 
The  timber  and  stone  referred  to  cannot,  however,  be  removed  without  de- 
stroying the  foundations  of  the  present  bridge  and  rendering  it  necessary  (if 
the  railway  company  continued  to  operate  its  road,  which  we  assume  it  in- 
tends to  do)  to  construct  another  bridge  with  an  opening  underneath  wide 
enous^h  to  permit  a  channel  suflacient  to  carry  off  the  water  of  the  creek  as 
increased  in  volume  under  the  drainage  system  adopted  by  the  commis- 
sioners. 

"The  contention  of  the  railway  company  is  that,  as  its  present  bridge  was 
lawfully  constructed,  under  its  general  corporate  power  to  build,  construct, 
operate,  and  maintain  a  railroad,  in  the  county  and  township  aforesaid,  and 
as  the  depth  and  width  of  the  channel  under  it  were  sufficient,  at  the  time, 
to  carry  off  the  water  of  the  creels:  as  it  then  flowed,  and  now  flows,  the 
foundation  of  the  bridge  cannot  be  removed,  and  Its  use  of  the  bridge  dis- 
turbed, unless  compensation  be  first  made  or  secured  to  it  in  such  amount 
as  will  be  sufficient  to  meet  the  expense  of  removing  the  timbers  and  stones 
from  the  creek  and  of  constructing  a  new  bridge  of  such  length  and  with 
such  opening  under  it  as  the  plan  of  the  commissioners  requires.  The  com- 
pany insists  that  to  require  it  to  meet  these  expenses  out  of  its  own  funds 
will  be,  within  the  meaning  of  the  Constitution,  a  taking  of  its  property  for 
public  use  without  compensation,  and  therefore  without  due  process  of  law, 
as  well  as  a  denial  to  it  of  the  equal  protection  of  the  laws." 

After  reviewing  exhaustively  the  authorities  on  the  question,  the 
conclusion  of  the  court  is  stated  as  follows: 

"Without  further  discussion,  we  told  it  to  be  the  duty  of  the  railway 
company,  at  its  own  expense,  to  remove  from  the  creek,  the  present  bridge, 
culvert,  timbers,  and  stones  placed  there  by  it,  and  alSQ  (unless  it  abandons 
or  surrenders  its  right  to  cross  the  creek  at  or  In  the  vicinity  of  the  present 
crossing)  to  erect  at  its  own  expense  and  maintain  a  new  bridge  for  cross- 
'ing  that  will  conform  to  the  regulations  established  by  the  drainage  com- 
missioners under  the  authority  of  the  state;  and  such  a  requirement  if 
enforced  will  not  amount  to  a  taking  of  private  property  for  public  use 
within  the  meaning  of  the  Constitution,  nor  to  a  denial  of  the  equal  pro- 
tection of  the  laws." 

This  case  was  followed  by  the  United  States  Circuit  Court  oif  Ap- 
peals for  the  Eighth  Circuit  in  the  case  of  Chicago,  B.  &  Q.  Railway 
Co.  V.  Board  of  Supervisors  of  Appanoose  County,  Iowa,  182  Fed. 
291,  104  C.  C.  A.  573,  31  L.  R.  A.  (N.  S.)  1117.  These  two  cases  are 
conclusive  on  the  question  of  the  taking  of  property  within  the  mean- 
ing of  the  Constitution  of  the  United  States. 

So  far  as  the  Constitution  of  the  state  of  Arkansas  is  concerned,  the 
question  has  been  settled  by  the  Supreme  Court  in  the  case  of  McCoy 
V.  Plum  Bayou  Levee  District,  95  Ark.  345,  129  S.  W.  1097,  29  L.  R. 
A.  (N.  S.)  396.  In  that  case  the  levee  was  constructed  so  as  to  leave 
the  land  of  the  plaintiff  between  the  river  and  the  levee.  It  was  al- 
leged that,  during  the  overflow  of  1908,  the  levee  caused  the  overflow 
water  to  rise  at  least  six  feet  higher  on  plaintiff's  lands  than  it  would 
have  risen  if  the  levee  had  not  been  constructed.  In  its  conclusion  in 
that  case  the  court  said: 
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"We  conclude  that,  upon  the  state  of  facts  which  the  jury  could  have 
found  under  the  instructions  of  the  court  to  exist,  the  defendant  could  right- 
fully construct  the  levee  in  the  manner  described  without  liability  to  plain- 
tiff for  damages.  It  is  Insisted,  however,  that  a  distinction  should  be  made 
because  of  the  provision  of  our  Constitution  that  'private  property  shall  not 
be  taken,  appropriated,  or  damaged  for  public  use  without  just  compensation 
therefor.'  Article  2,  §  22,  Constitution  of  1874.  In  reaching  the  conclusion 
above  announced,  we  are  not  unmindful  of  the  constitutional  provision ;  but 
where  no  right  has  been  violated  there  is  no  injury  for  which  the  law  af- 
fords compensation.    It  Is  a  case  of  an  injury  without  damages." 

[3, 4]  The  injury  to  the  railway  company  by  the  construction  of  the 
levee  is  not  a  taking  of  property  in  violation  of  the  Constitution  of  the 
United  States;  nor  is  it  a  taking,  appropriating,  or.  damaging  of 
property  in  violation  of  the  Constitution  of  the  state  of  Arkansas.  Nor 
is  the  construction  of  the  levee  across  the  right  of  way  of  the  rail- 
way company  an  illegar  interference  with  it  as  an  interstate  carrier 
of  freight,  passengers,  and  the  United  States  mail.  The  levee  can 
be  constructed  across  the  right  of  way  without  interfering  with  the 
movement  of  trains.  The  presumption  is  that  it  will  be  so  constructed. 
It  is  within  the  power  of  the  state  to  authorize  the  condemnation  of 
a  railway  right  of  way  for  such  a  purpose,  St.  Louis  &  S.  F.  R.  Co. 
v.  Fayetteville,  75  Ark.  534,  87  S.  W.  1174. 

My  attention  has  been  called  by  counsel  for  the  railway  company 
to  the  csrse  of  Hughes  v.  United  States,  recently  decided  by  the  Court 
of  Claims.  That  decision  was  based  on  the  case  of  United  States  v. 
Grizzard,  219  U.  S.  180,  31  Sup.  Ct.  162,  55  L.  Ed.  165,  31  L.  R.  A. 
(N.  S.)  1135.  The  Grizzard  Case  in  no  way  modifies  or  changes  the 
rule  in  the  case  of  Chicago,  B.  &  Q.  Railway  Company  v.  Drainage 
Commissioners,  supra. 

The  plaintiff  relies  on  the  case  of  Cairo,  V.  &  C.  R.  Co.  v.  Brevoort 
Railway  Co.  (C.  C.)  62  Fed.  129,  25  L.  R.  A.  527,  and  Wright  v.  Rail- 
way Co.  (C.  C.)  175  Fed.  845.  Whatever  may  be  said  with  regard  to 
the  reasoning  of  these  two  cases,  they  cannot  now  be  followed  in  op- 
position to  the  rule  declared,  by  the  Supreme  Court  of  the  United 
States,  and  the  United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit. 

There  is  no  allegation  in  the  bill  that  the  defendants*are  attempting 
to  construct  the  levee  across  the  right  of  way  of  the  railway  company 
in  violation  of  the  statutes  of  the  state  giving  the  right  to  condemn.- 
In  the  absence  of  an  allegation  to  the  contrary,  the  presumption  must 
be  that  the  board  of  directors  is  following  the  statute. 

[5]  If  the  amount  allowed  for  the  portion  of  the  right  of  way  taken 
for  the  construction  of  the  levee  is  inadequate,  that  cannot  be  recti- 
fied in  this  suit. 

The  demurrer  to  the  bill  is  sustained. 
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CRUZ  et  al.  v.  O'BOYLB. 

(District  Court,  M.  D.  Pennsylvania.    June  19,  1912.) 

No.  293. 

JL  Execution  (8  6*) — Fobeign  Judgment — Enforcement. 

In  the  United  States,  a  foreign  Judgment  cannot  be  enforced  by  execu- 
tion, but  only  through  the  medium  of  ft  new  Judgment  obtained  in  an 
action  brought  for  that  purpose. 

.    [Ed.  Note. — ^For  other  cases,  see  Execution,  Cent  Dig.  {8  5,  6;   Dec 
Dig.  §  6.*] 

2.  Courts  (§|  3^,  347*>— Federal  Courts— Adoption  of  Local  Practice- 
Action  ON  Foreign  Judgment. 

In  an  action  on  a  foreign  Judgment  in  a  federal  court,  the  form  of  ac- 
tion and  the  pleadings  are  governed  by  the  practice  of  the  state  within 
which  the  court  takes  Jurisdiction. 

[Ed.  Note.^For  other  cases,  see  Courts,  Cent  Dig.  §|  912,  913,  921; 
Dec.  Dig.  {{  342,  847.* 

Conformity  of  practice  in  common-law  actions  to  that  of  state  court 
See  note  to  O'Connell  v.  Reed,  5  C.  C.  A.  594;  Ne^erland  Life  Ins.  Co. 
V.  Hall,  27  C.  O.  A.  392.] 

8.  Judgment  (§  938*) — ^Foreign  Judgment — ^Action — Pleading, 

In  a  suit  in  Pennsylvania  on  a  foreign  Judgment  -  the  Judgment  is 
pleaded  by  setting  out  in  plaintiff's  statement  a  full  and  complete  copy 
or  exemplification  of  the  record  claimed  as  the  basis  of  the  action. 

[Ed.  Note. — For  other  cases,  see  Judgment  Cent  Dig.  ||  1772-1774; 
Dec.  Dig.  §  938.*] 

4.  Evidence  (§  345*) — ^Foreign  Judgment — Certification. 

A  Judgment  sued  on  having  been  recovered  against  def^idant  in  the 
Second  Civil  and  State  Court  of  Jalisco  in  Mexico,  a  copy  of  the  rec- 
ord was  attached  to  plaintiffs'  statement  and  was  certified  as  a  complete 
record  of  the  proceedings  in  the  case  in  the  courts  of  Mexico,  Including 
the  Civil  and  State  Court  of  Guadalajara  and  the  Supreme  Tribunal  of 
Justice  of  the  state  of  Jalisco,  which  copy  had  afiixed  thereto  the  seal 
of  the  Civil  and  State  Court  of  Guadalajara,  the  certificate  of  the  sec- 
retary or  clerk  of  the  court  that  the  record  was  a  true  and  correct  copy, 
and  the  certification  and  attestation  by  a  Judge  of  the  Civil  and  State 
Court  of  Guadalajara  to  the  authenticity  of  the  signature  of  the  clerk, 
and  that  such  clerk  was  the  person  having  custody  of  the  records,  the 
Judge's  signature  in  turn  being  certified  to  by  the  Governor  and  Secretary 
of  State  of  Jalisco,  and  those  persons'  signatures  were  attested  and  cer- 
tified by  the  American  consul  at  Guadalajara  under  hi§  hand  and  seal. 
Held  a  substantial  compliance  with  the  requirements  for  the  authentica- 
tion of  the  record  so  as  to  warrant  faith  and  confidence  in  its  genuineness. 

[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  ||  1302-1314^ 
1331-1360;    Dec.  Dig.  §  345.*] 

&  Judgment  (|  831*) — Foreign  Judgment— Defective  Service. 

Where  a  Mexican  Judgment  sued  on  against  a  citiz^i  of  Pennsylvania 
was  duly  authenticated,  and  recited  defendant's  appearance  by  attorney, 
who  made  defense  and  presented  a  counterclaim  relating  to  the  same  sub- 
ject-matter, and  prayed  Judgment  for  defendant  for  a  large  sum,  and  that 
he  litigated  the  case  to  final  Judgment  by  ultimate  appeal  to  the  court  of 
last  resort  the  fact  that  the  original  service  was  insufficient  to  oonfer 
Jurisdiction  was  inunaterial. 

[Ed.  Note.— For  other  cases,  see  Judgment  Cent  Dig.  ||  1519-1522; 
Dec.  Dig.  I  831.*] 
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6ii  JUDOICENT   (i  831*)— FOBSIGN  JUDOlfSNT — ^EKFOBCEMBNT— ReOIPBOCTIT. 

Mexico  bavlng  adopted  the  system  of  reciprocity  in  the  enforcement  of 
,  Judgments  with  foreign  countries  by  Ck>de  1884  (Constant,  168;  Glunet 
1891,  p.  270),  a  Judgment  rendered  on  regular  proceedings  by  the  courts 
of  Mexico  against  a  citizen  of  the  United  States  will  be  given  full  faith 
and  credit  in  an  action  thereon  in  the  United  States,  and  will  be  enforced 
without  another  trial  on  the  merits,  unless  it  appears  that  the  citizen 
suffered  prejudice  in  the  court  or  in  the  system  of  laws  applied,  fraud 
in  procuring  the  Judgment,  or  some  other  special  reason  why  comity 
should  not  be  allowed  full  effect 

[Ed.  Note.— For  other  casei^  see  Judgment,  Gent  Dig.  81  1519-1522; 
Dec.  Dig.  i  831.*] 

At  Law,  Action  by  Monica  Cruz  and  others  against  Michael  Wil- 
liam O'Boyle  on  a  Mexican  judgment.  On  motion  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense.    Granted. 

Conlen,  Brinton  &  Acker,  of  Philadelphia,  Pa.,  and  John  T.'  Len- 
ahan,  of  Wilkes-Barre,  Pa.,  for  plaintiffs. 

F.  W.  Wheaton  and  James  L.  Morris,  both  of  Wilkes-Barre,  Pa., 
for  defendant. 

WITMER,  District  Judge.  This  action  has  been  brought  upon  a 
judgment  for  $19,701.15  recovered  by  the  plaintiffs  against  the  de- 
fendant on  January  20,  1910,  in  the  Supreme  Tribunal  of  Justice  of 
the  state  of  Jalisco  on  appeal  from  the  Second  Civil  and  State  Court 
of  said  state,  in  the  republic  of  Mexico.  The  judgment  was  obtained 
for  breach  of  a  certain  contract  entered  into  between  defendant  and 
plaintiffs'  predecessors  in  right,  *'for  the  rental  and  use  of  certain  wa- 
ters and  water  powers,  of  the  river  Ameca,  in  the  state  of  Jalisco, 
republic  of  Mexico,"  dated  November  17,  1897.  It  appears  that  after 
the  defendant  was  in  the  enjoyment  of  his  rights  and  having  paid  the 
rental  stipulated,  $4,000  annually,  up  to  July  1,  1902,  he  declined  to 
ipake  further  pajonent  on  the  ground  that  the  public  authorities  had 
refused  to  allow  him  to  exercise  the  right  of  widening  and  enlarging 
a  certain  canal  leading  from  said  river  which  he  believed  had  been 
guaranteed  to  him  by  his  contract.  The  defendant  afterwards,  on 
March  6,  1903,  by  and  through  his  attorney  Luis  Perez  Verdia,  to 
whom  we  shall  refer  hereafter,  instituted  suit,  before  the  first  judge 
of  the  Civil  and  State  Court  of  Jalisco  for  nullification  of  the  con- 
tract. In  this  he  failed  in  the  first  instance,  and  after  appealing  to 
the  various  appellate  tribunals.  The  contract  having  been  declared 
subsisting,  this  suit  was  instituted  against  the  defendant  the  year  fol- 
lowing the  close  of  the  former  litigation,  on  May  1,  1908,  resulting  in 
the  judgment  forming  the  basis  of  the  action  here  instituted.  The 
plaintiffs'  statement  after  setting  forth  the  status  of  the  parties  pro- 
ceeds to  set  forth  his  claim  or  cause  of  action  by  reciting  the  action 
instituted  by  the  plaintiffs  against  the  defendant  in  the  Second  Civil 
and  State  Court  of  Guadalajara,  state  of  Jalisco,  republic  of  Mexico, 
a  court  of  general  jurisdiction  and  with  power  to  hear  and  determine 
the  suit  in  question  for  breach  by  defendant  of  the  contract  mentioned, 
and  for  payment  of  rents,  damages,  and  costs  resulting  therefrom, 
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alleging  that  such  having  jurisdiction  of  the  subject-matter  also  had 
jurisdiction  of  the  parties,  having  '^served  the  defendant  personally 
in  Pittston,  Pa.,  with  the  summons  of  said  suit,  which  said  service 
was  lawful  and  valid  by  the  law  of  the  state  of  Jalisco  and  the  re- 
public of  Mexico,  *  *  *  and  thereupon  one  Luis  Perez  Verdia, 
the  duly  authorized  agent  and  attorney  in  law  and  in  fact  of  the  de- 
fendant, who  was  specially  authorized  by  the  defendant  to  act  on  his 
behalf  in  said  cause,  as  appears  by  the  power  of  attorney  given  by  the 
said  defendant  to  Luis  Perez  Verdia^  attached,  *  *  *  entered  a 
general  appearance  for  the  defendant  and  on  the  defendant's  behalf 
made  answer  and  counterclaim";  that  the  "suit  was  in  due  course 
called  for  trial,  and  plaintiffs  and  defendant  severally  appeared,  and 
offered  evidence,  which  was  duly  heard  by  said  court,  and  thereupon 
and  thereafter,  to  wit,  on  the  14th  day  of  May,  1909,  the  court  afore- 
said rendered  judgment  for  the  plaintiffs  and  against  the  defendant 
Michael  William  O'Boyle,  under  and  by  virtue  of  which  judgment  it 
was  ordered  and  decreed  that  the  contract  entered  into  between  the 
defendant  and  plaintiffs  to  said  action  be  rescinded,  and  that  plain- 
tiffs therein  be  absolved  from  defendant's  counterclaims  referred  to, 
and  that  defendant  pay  to  the  plaintiffs  as  damages  for  breach  of 
contract  aforesaid  and  as  costs  in  said  action  the  sum  of  38,052.31 
pesos" ;  that  both  parties  took  appeal  to  the  Supreme  Tribunal  of  Jus- 
tice of  the  state  of  Jalisco,  an  appellate  court  of  general  jurisdiction 
and  having  jurisdiction  of  said  case,  whereupon  said  court  on  January 
20,  1910,  affirmed  the  court  below,  decreeing  that  the  defendant  pay 
the  plaintiffs  39,402.31  pesos,  or  $19,701.15.  Plaintiffs;  furthermore, 
aver  that  said  judgment  entered  by  the  said  Supreme  Tribunal  of  Jus- 
tice is,  by  the  laws  of  Mexico,  a  final  and  conclusive  judgment  from 
which  no  appeal  can  be  taken,  binding  on  the  parties  to  the  suit,  that 
it  has  never  been  paid  or  satisfied,  and  that  it  is  now  in  full  force  and 
effect. 

The  statement  further  recites  that: 

*'A  copy  of  the  complete  record  of  the  proceedings  in  the  courts  of  Mexico, 
Includlug  the  final  judgment  and  decree  of  the  Supreme  Tribunal  of  Justice 
of  the  state  of  Jalisco,  which  said  copy  has  affixed  thereto  the  seal  of  the 
state  of  Jalisco,  the  seal  of  the  Civil  and  State  Court  of  Guadalajara,  and 
the  certificate  of  the  secretary  or  clerk  of  the  said  court  that  the  record  is  a 
true  and  correct  copy,  and  the  certification  and  attestation  by  a  judge  of  the 
Civil  and  State  Court  of  Guadalajara  to  the  authenticity  of  the  signature  of 
the  said  secretary  or  clerk  of  the  Civil  and  State  Court  of  Guadalajara,  and 
that  the  said  secretary  or  clerk  is  the  person  having  custody  of  the  records  of 
said  court,  and  this  signature,  in  turn,  is  certified  to  by  the  signatures  of  the 
Governor  and  Secretary  of  the  State  of  Jalisco  and  the  signature  of  these 
last-named  persons  certified  to  and  attested  by  the  American  Consul  at  Gua- 
dalajara under  his  hand  and  seal,  is  attached,"  and  made  a  part  of  the  state- 
ment. 

Wherefore  plaintiffs  claim  $19,701.15,  with  interest  at  6  per  cent, 
per  annum,  the  legal  rate  of  Mexico,  from  January  20,  1910. 

The  defendant  in  his  affidavit  of  defense  relies  upon  the  following 
to  prevent  judgment  for  the  plaintiffs: 

First.  That  the  record  attached  to  the  plaintiffs'  statement  is  not 
an  exemplification  or  copy  of  the  complete  record  of  the  proceedings 
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of  court  rendering  the  judgment,  on  which  suit  is  based,  duly  and 
properly  authenticated  and  certified  as  required  by  law. 

Second.  That  the  Second  Civil  and  State  Court  of  Guadalajara, 
state  of  Jalisco,  had  not  acquired  jurisdiction  of  the  person  of  the 
defendant  by  virtue  of  the  service  of  process  of  said  court  upon  the 
defendant  at  Pittston,  Pa.,  and  that  the  power  of  attorney  from  the 
defendant  to  Luis  Perez  Verdia  "recited  did  not  make  and  constitute 
him  defendant's  agent  and  attorney  to  appear  for  the  defendant  in 
said  proceedings  and  to  make  defense  thereon  to  the  claim  prose- 
cuted, for  the  reason  that  the  said  power  of  attorney  was  not  in 
compliance  with  the  laws  of  the  republic  of  Mexico,  and  the  said  Luis 
Perez  Verdia  was  not  thereby  authorized  to  appear  in  the  said  proceed- 
ings in  behalf  of  the  said  defendant  and  to  make  defense  thereto." 

Third.  That  it  is  contrary  to  comity  and  natural  justice  that  the 
judgment  of  the  courts  of  the  state  of  Jalisco,  republic  of  Mexico, 
should  be  enforced  in  the  courts  of  the  United  States  without  an  ex- 
amination of  the  merits  thereof.  That  "no  comity  is  displayed  towards 
the  judgments  of  tribunals  of  foreign  countries  against  the  citizens 
of  Mexico  when  sued  upon  in  said  courts  of  Mexico,  and  the  merits 
of  the  controversy  upon  which  said  judgments  are  based  are  examined 
anew,  unless  a  treaty  to  the  contrary  exists  between  the  said  republic 
of  Mexico  and  the  country  in  which  said  judgment  was  obtained. 
That  no  treaty  exists  between  the  said  republic  of  Mexico  and  the 
United  States  by  the  terras  and  effect  of  which  judgments  in  either 
country  are  prevented  from  being  examined  anew  upon  the  merits 
when  sued  upon  in  the  courts  of  the  country  other  than  that  in  which 
it  was  obtained.  That  the  courts  of  the  republic  of  Mexico  give  no 
force  and  effect  within  the  jurisdiction  of  the  courts  of  said  country 
to  the  duly  rendered  judgments  of  the  courts  of  competent  jurisdic- 
tion of  the  United  States  against  citizens  of  Mexico  after  proper  per- 
sonal service  of  process  of  said  court  is  made  thereon  in  this  country." 

Fourth.  That  upon  the  merits  of  the  action  for  breach  of  contract, 
tried  out  in  said  court,  rendering  the  judgment  in  suit,  the  plaintiffs 
are  not  entitled,  on  re-examination,  to  recover. 

The  plaintiffs  having  excepted  to  the  sufficiency  of  the  defendant's 
affidavit  of  defense,  praying  for  judgment,  the  court  will  examine,  in 
order,  the  proffered  defense. 

[1]  Judgments  are  executoiy  while  unpaid,  but  in  this  country  exe- 
cution is  not  given  upon  a  foreign  judgment  as  such ;  it  being  enforced 
through  a  new  judgment  obtained  in  an  action  brought  for  that  pur- 
pose. 

[2]  The  form  of  the  action  and  the  pleadings  are  matters  in  which 
this  court  will  be  governed  by  the  practice  of  the  state  within  which 
the  court  takes  jurisdiction. 

[3]  In  Pennsylvania  a  foreign  judgment  shall  be  pleaded  by  setting 
forth  in  the  plaintiff's  statement  a  full  and  complete  copy  or  exempli- 
fication of  the  record  that  is  claimed  as  the  basis  of  the  action.  Finch 
v.  White,  190  Pa.  86,  42  Atl.  457.  Plaintiffs  have  attached  to  their 
statement  a  translation  of  the  original  record  (which  original  has  been 
placed  on  file),  and  it  is  agreed  by  defendant's  counsel  that  such  orig- 
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inal  record  may  be  considered  as  also  attached  in  determining  the 
sufficiency  thereof.    Black  on  Judgments,  §  849,  says  that : 

"In  order  that  a  foreign  Judgment  should  be  admissible  in  evidence^  it  is 
necessary  that  the  exemplification  of  it,  which  is  produced,  should  be  duly 
authenticated.  And  this  authentication  should  consist  of  the  seal  of  the 
court,  if  it  has  one,  the  certificate  of,  the  ofllcer  in  whose  custody  the  record 
remains,  the  attestation  of  the  principal  Judge  of  the  court  to  the  ofilcial 
character  of  the  person  certifying,  and  the  whole  certified  by  the  certificate 
of  the  executive  department  of  the  state  or  country  and  the  impress  of  its 
great  seal." 

[4]  It  will  be  remembered  that  the  record  is  not  offered  as  in  evi- 
dence, but  as  the  basis  of  the  action  here  instituted.  However  upon 
inspection  of  the  translation  and  the  original  certified  records,  it  ap- 
pears that  the  same  is  certified  as  a  complete  record  of  the  proceedings 
in  said  case  in  the  courts  of  Mexico,  including  the  Civil  and  State 
Courts  of  Guadalajara  and  the  Supreme  Tribunal  of  Justice  of  the 
state  of  Jalisco,  which  said  copy  has  affixed  thereto  the  seal  of  the  Civil 
and  State  Court  of  Guadalajara,  and  the  certificate  of  the  secretary 
or  clerk  of  the  said  court  that  the  record  is  a  true  and  correct  copy, 
and  the  certification  and  attestation  by  a  judge  of  the  Civil  and  State 
Court  of  Guadalajara  to  the  authenticity  of  the  signature  of  the  said 
secretary  or  clerk  of  the  Civil  and  State  Court  of  Guadalajara,  and 
that  the  said  secretary  or  clerk  is  the  person  having  custody  of  the 
records  of  said  court,  and  this  signature,  in  turn,  is  certified  to  by 
the  Governor  and  Secretary  of  State  of  the  state  of  Jalisco,  and  these 
last-named  persons  certified  to  and  attested  by  the  American  Consul 
at  Guadalajara  under  his  hand  and  seal.  This  is  such  a  substantial 
compliance  with  the  requirements  of  authenticating  the  record  upon 
which  suit  is  based  so  as  to  warrant  faith  and  confidence  in  its  gen- 
uineness. The  record  itself  having,  furthermore,  not  b^en  ques- 
tioned or  denied,  the  copy,  or  exemplification,  attached  to  the  state- 
ment, is  sufficient  to  comply  with  the  practice  here  in  vogue. 

[5]  Second.  Service  of  the  process  of  the  Civil  and  State  Court 
of  Guadalajara  is  immaterial  if  defendant  afterwards  appeared  by 
counsel  and  participated  in  the  proceedings  instituted  as  set  forth  in 
the  plaintiffs'  statement.  No  denial  is  made  of  plaintiffs'  allegation 
that  Luis  Perez  Verdia  appeared  on  behalf  of  the  defendant,  and  by 
his  authority  entered  a  general  appearance  for  him.  The  record  at- 
tached to  the  statement  and  made  part  thereof  shows  that  the  de- 
fendant's attorney  did  appear  and  participate  in  the  proceeding, 
defending  against  the  claim  of  the  plaintiff;  and,  furthermore,  pre- 
sented defendant's  counterclaim,  relating  to  the  same  subject-matter, 
craving  judgment  in  his  behalf  for  a  large  sum  of  money,  litigating 
the  case  to  final  judgment  by  ultimate  appeal  to  the  court  of  last 
resort.  Defendant  says  that  he  ought  not  to  be  bound  by  the  action 
of  the  attorney  because  his  authority  in  writing  to  him  for  the  purpose 
was  not  in  form  as  required  by  law.  The  affidavit  does^not  deny  that 
Verdia  was,  as  alleged,  "the  duly  authorized  agent  and  attorney  in 
fact  of  the  defendant."  The  allegation  in  respect  to  the  power  of 
attorney  is  evasive  and  beside  the  point,  in  the  absence  of  the  denial 
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of  the  principal  fact  of  attorneyship,  for  if  Verdia  was  de- 
fendant's "duly  authorized  agent  and  attorney  in  law  and  in  fact/' 
surely  defendant  cannot  complain  now  that  the  court  recognized  him 
as  such  even  upon  a  defective  paper  in  writing.  As  was  said  in  Rit- 
chie V,  McMuUen,  159  U.  S.  241,  16  Sup.  Ct.  173,  40  L.  Ed.  133: 

*'Ab  It  does  not  allege  tliat  the  attorneys  were  not  authorized  to  enter  the 
defendant's  appearance  In  that  action,  they  must  be  taken  to  have  been  au- 
thorized by  him  to  do  so." 

Can  the  defendant  be  heard  to  complain  having  voluntarily  taken 
chances  of  a  decision  in  his  favor?  Had  he  succeeded  in  recovering 
judgment  on  his  cross-suit,  or  counterclaim,  surely  his  adversaries  in 
Mexico  could  not  try  their  fortunes  anew  by  reason  of  such  defect; 
and  that  plaintiff  should  have  superior  rights  being  a  foreigner  does 
not  appear  reasonable. 

[6]  Third.  Should  this  judgment  be  enforced  without  an  exam- 
ination into  its  merits?  "In  a  great  majority  of  the  countries  on  the 
continent  of  Europe,  in  Belgium,  Holland,  Denmark,  Sweden,  Ger- 
many, and  in  many  cantons  of  Switzerland,  in  Russia  and  Poland,  in 
Roumania,  in  Austria,  and  Hungary  (perhaps  in  Italy),  and  Spain, 
as  well  as  in  'Egypt,  in  Mexico,  and  in  a  great  part  of  South  Amer- 
ica, the  judgment  rendered  in  a  foreign  country  is  allowed  the  same 
effect  only  as  the  courts  of  that  country  allow  to  the  judgments  of 
the  country  in  which  the  judgment  in  question  is  sought  to  be  exe- 
cuted/' Hilton  V.  Guyot,  159  U.  S.  226,  16  Sup.  Ct.  167,  40  L.  Ed.  95. 
From  this  it  appears  as  was  further  said  by  Mr.  Justice  Gray  in  de- 
livering the  opinion  of  the  court : 

"In  Mexico  the  system  of  reciprocity  has  been  adopted,  by  the  Code  of 
1884,  as  the  goYemlng  principle.    Constant,  168 ;  aunet,  1891,  p.  270." 

The  regulation  and  restrictions  under  which  judgments  will  be  car- 
ried into  execution  by  reciprocal  arrangement  on  the  part  of  the 
United  States  in  recognition  of  general  comity,  and  the  utility  and 
convenience  of  her  citizens,  has  also  been  settled  in  the  exhaustive 
opinion  quoted,  reviewing  the  authorities  extant,  as  follows : 

"In  view  of  all  the  authorities  upon  the  subject,  and  of  the  trend  of  Judi- 
cial opinion  in  this  country  and  in  England,  following  the  lead  of  Kent  and 
Story,  we  are  satisfied  that  where  there  has  been  opportunity  for  a  full  and 
fair  trial  abroad  before  a  court  of  competent  Jurisdiction,  conducting  the 
trial,  upon  regular  proceedings,  after  due  citation  or  voluntary  appearance  of 
the  defendant,  and  under  a  system  of  Jurisprudence  likely  to  secure  an  im- 
partial administration  of  Justice  between  the  citizens  of  its  own  country  and 
those  of  other  countries,  and  there  Is  nothing  to  show  either  prejudice  in  the 
court,  or  in  the  system  of  laws  under  which  it  was  sitting,  or  fraud  in  pro- 
curing the  Judgment,  "or  any  other  special  reason  why  comity  of  this  nation 
should  not  allow  it  full  eftect,  the  merits  of  the  case  should  not,  in  an  action 
brought  in  this  country  upon  the  Judgment,  be  tried  afresh,  as  on  a  new  trial 
or  an  appeal,  upon  the  mere  assertion  of  the  party  that  the  Judgment  was 
erroneous  in  law  and  fact" 

Taking  this  as  the  principle,  it  seems  to  follow  that,  unless  the  affi- 
davit of  defense  denies  the  existence  of  the  obligation  or  excuses  the 
defendant  from  the  performance  of  it  for  any  one  or  more  of  the 
reasons  suggested,  a  retrial  will  not  be  permitted. 
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The  court  beyond  doubt  had  jurisdiction  of  the  subject-matter  in- 
volved, having  acquired  also  jurisdiction  of  the  defendant  by  his  own 
voluntary  act,  if  not  otherwise,  and,  there  being  no  fraud  alleged  in 
respect  of  which  judgment,  except  in  particulars  contested  in  and  con- 
sidered by  the  Mexican  courts,  the  defense  interposed  is  regarded  as 
insufficient,  and  judgment  will  be  directed  for  want  of  a  sufficient  affi- 
davit. The  cleric  is  directed  to  enter  judgment  for  the  plaintiffs  and 
against  the  defendant  for  the  sum  of  $19,701.15  with  interest  at  6 
per  cent,  per  annum  from  January  20,  1910,  to  which  an  exception 
is  noted  for  the  defendant. 


THE  GOLDEN  ROD. 

(District  Court,  D.  Maine.    July  8,  1912.) 

No.  94. 

1.  GouBTS  (S  367^)— State  Laws  as  Rules  of  Decision  in  Federal  Coubts. 

A  wharf  built  by  an  owner  of  sbor/^  land  into  navigable  waters  is  an 
extension  of  the  shore  and  a  part  of  the  real  estate  of  the  shore  owuer, 
and  rights  therein  are  governed  by  the  laws  of  the  state,  as  construed 
by  its  highest  court,  which  wiU  be  adopted  and  followed  by  the  federal 
courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent  Dig.  H  958,  959;  Dec. 
Dig.  I  367.* 

State  laws  as  rules  of  decisions  in  federal  courts,  see  notes  to  Wilson 
V.  Perrln,  11  G.  G.  A.  71;  HUl  v.  Hite,  29  G.  G.  A.  553.] 

2.  Wjiabves  (§  16*) — ^Public  Whabi^Rioht  to  Goluect  Wharfage— Tenants 

IN  Common. 

The  owner  of  shore  land  and  a  steamboat  company  procured  a  license 
from  the  town  as  authorized  by  state  law  to  buUd  a  wharf  from  such 
shore,  and  did  so  under  an  oral  agreement  between  themselves.  Held, 
on  the  evidence,  that  it  was  intended  to  be  and  became  a  public  wliarf ; 
that,  as  to  the  portion  of  it  below  low-water  mark,  the  parties  were  ten- 
ants in  common  with  equal  interests,  each  having  the  right  to  use  U  or 
to  permit  others  to  use  it;  and  that  a  vessel  owner  who  contracted  for 
its  use  with  one  of  the  co tenants  and  paid  him  the  customary  wharfage 
could  not  be  held  liable  to  the  other  for  such  use. 

fEd.  Note. — For  othfer  cases,  see  Wharves,  Cent  Dig.  |§  13-18;  Dec 
Dig.  §  16.*] 

In  Admiralty.  Suit  by  Islesboro,  Belfast  &  Castinc  Steamboat  Com- 
pany against  the  steamer  Golden  Rod ;  Eastern  Bay  Steamboat  Com- 
pany, claimant.    Decree  for  respondent. 

Edward  C.  Plummer,  of  Bath,  Me.,  and  William  H.  Gulliver,  of 
Portland,  Me.,  for  libelant. 

Benjamin  Thompson,  of  Portland,  Me.,  and  John  R.  Dunton,  of  Bel- 
fast, Me.,  for  claimant. 

HALE,  District  Judge.  The  libelant  seeks  to  recover  the  sum  of 
$880  for  wharfage,  arising  from  the  use,  by  the  claimant's  steamer 
Golden  Rod,  of  "Tapley's  wharf,"  so  called,  at  Brooksville  in  this  dis- 
trict.   The  libel  alleges  that,  at  the  time  referred  to,  the  libelant  was 

*For  other  casei  lee  same  topic  ft  |  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  IndexM 
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the  owner  of  the  wharf,  and  had  the  right  to  recover  wharfage  from 
all  vessels  landing  at  or  making  use  of  it.  The  answer  denies  that 
the  libelant  was  the  owner  of  the  wharf,  or  was  entitled  to  recover 
wharfage  from  vessels  using  it ;  but  admits  that  its  steamer  has  stop- 
ped regularly  at  it,  under  an  agreement  with  one  Charles  P.  Tapley> 
by  which  the  claimant  was  to  pay  $5  a  month  as  wharfage ;  and  that 
this  amount  had  been  regularly  paid  to  Tapley. 

It  appears  that  in  April  or  May,  1897,  Charles  P.  Tapley,  the  owner 
of  the  real  estate  off  which  the  wharf  was  constructed,  entered  into 
an  oral  agreement  with  Gilford  G.  Pendleton,  the  president  of  the  libel- 
ant company,  respecting  the  building  of  a  wharf  off  Tapley's  shore ; 
that  thereby  it  was  agreed  that,  if  Tapley  would  build  off  to  low-water 
mark,  the  steamboat  company  would  continue  for  a  sufficient  distance 
beyond  low-water  mark,  and  construct  a  head  suitable  for  a  steam- 
boat landing.  In  pursuance  of  this  agreement,  Tapley  and  Pendleton 
filed  with  the  selectmen  a  petition  under  section  96  of  chapter  4  of 
the  Revised  Statutes  of  Maine,  for  permission  to  erect  and  maintain 
a  wharf  off  the  Tapley  shore.  On  June  29,  1897,  the  selectmen  issued 
a  license  authorizing  the  steamboat  company  and  Tapley  to  build  and 
maintain  a  wharf  at  the  location  named.  No  question  has  been 
raised  at  bar  in  reference  to  the  legality  of  these  proceedings.  Pur- 
suant to  this  license,  Tapley  at  once  proceeded  to  build  a  wharf  12 
feet  wide,  extending  off  shore  about  300  feet.  At  the  outer  end  of 
Tapley's  wharf,  the  steamboat  company  built  a  structure  about  50 
feet  long  and  12  feet  wide,  and,  on  the  end  of  it,  a  pier  30  by  50  feet, 
extending  out  to  a  sufficient  depth  for  steamers  to  land.  A  small 
freight  shed  was  built  on  the  outer  pier  for  the  storage  of  freight. 
About  July  1,  1897,  the  libelant's  steamer  began  running  to  this  wharf, 
and  Tapley  was  appointed  agent  to  attend  to  the  steamer's  lines  when 
she  was  landing  at  and  leaving  the  wharf,  and  to  look  after  the  freight. 
In  addition  to  the  libelant's  steamer,  several  other  steamers  stopped 
at  the  wharf.  In  order  to  get  to  the  main  road  from  the  end  of  the 
wharf,  passengers  had  to  pass  over  the  part  of  the  wharf  built  by  Tap- 
ley,  and  then  cross  his  field  for  a  distance  of  about  90  rods.  In  the 
spring  of  1907,  the  claimant  purchased  the  steamer  Golden  Rod ;  and, 
soon  after,  Capt.  Smallidge,  who  had  been  master  of  the  libelant's 
steamer,  became  master  of  the  Golden  Rod.  Smallidge  entered  into 
an  agreement  with  Tapley  by  which  the  Golden  Rod  was  to  have  the 
right  to  land  at  the  wharf  upon  payment  of  $15  a  month,  which  sum 
included  wharfage  at  $5  a  month,  and  Tapley's  services  as  agent  at 
$10  a  month ;  and  this  wharfage  has  been  regularly  paid  by  the  claim- 
ant to  Tapley  up  to  the  filing  of  the  libel. 

The  libelant  contends  that,  under  the  agreement  with  Tapley,  it  had 
the  sole  right  to  use  the  outer  part  of  the  wharf,  at  which  the  Golden 
Rod  landed,  so  long  as  it  kept  such  outer  part  in  repair,  and  that  it 
had  the  sole  right  to  the  wharfage.  It  is  contended  by  the  claimant 
that  the  libelant  was  a  mere  licensee  in  the  wharf;  that  the  wharf 
was  a  public  one;  that  Tapley  was  its  owner;  that  as  such  he  had 
the  right  to  use  it,  and  to  permit  others  to  use  it;  that  the  libelant's 
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license  to  use  Tapley's  wharf  was  terminated  by  its  failure  to  keep  the 
outer  part,  or  head,  of  the  wharf  in  repair. 

[  1  ]  This  controversy  presents  some  added  difficulties  from  the  fact 
that  the  parties  acted  without  advice  of  counsel,  and  without  any  writ- 
ing between  them.  There  can  be  no  question  that,  as  owner  of  the 
shore,  Tapley  had  the  right,  imder  permits  from  the  state  and  federal 
authorities,  to  build  and  maintain  a  structure  off  his  own  shore  into 
navigable  water.  A  wharf  thus  constructed  was  merely  an  "extension 
of  the  shore."  It  was  a  part  of  Tapley's  real  estate.  The  Ottawa, 
Fed.  Cas.  No.  10,616;  The  Haxby  (D.  C.)  94  Fed.  1016;  The  Ply- 
mouth, 3  Wall.  20,  18  L.  Ed.  125.  It  is  evident,  then,  that  the  ques- 
tion thus  far  relates  merely  to  real  estate,  and  is  governed  by  the  laws 
of  the  state  where  such  property  is  situated ;  the  rule  in  the  federal 
courts  being  that  where  state  decisions  have  interpreted  state  laws 
governing  real  property,  the  federal  courts  will,  when  possible  to  do 
so,  adopt  and  follow  the  settled  rule  of  construction  adopted  by  the 
state  court  of  last  resort.  They  will  thus  conform  their  decisions,  so 
far  as  possible,  to  the  statutes  of  the  state,  and  to  the  rule  of  prop- 
erty within  the  state.  Warburton  v.  White,  176  U.  S.  484,  496,  20 
Sup.  Ct.  404, 44  L.  Ed.  555 ;  Hughes,  Federal  Procedure,  p.  15.  There 
can  be  no  question  as  to  the  rule  upon  this  subject  in  this  district 
In  Maine  and  Massachusetts  the  ownership  of  property  on  tidewaters 
extends  to  low-water  mark,  not  exceeding  100  rods.  The  owner  has  a 
right  to  improve  the  shores  by  the  placing  of  structures  thereon,  and 
has  always  had  this  right,  subject  to  the  consent  and  approval  of  the 
state  and  federal  authorities.  Under  the  title  "Liberties,"  the  Colonial 
Ordinance  of  Massachusetts  in  1641  declared: 

"That  in  all  creeks,  coves  and  other  places  about  and  upon  salt  water, 
where  the  sea  ebbs  and  flows,  the  proprietor  of  the  land  adjoining  shaU  have 
propriety  to  the  low-water  mark,  where  the  sea  doth  not  ebb  above  a  hundred 
rods,  and  not  more  wheresoever  it  ebbs  further.  Provided,  that  such  propri- 
etor shall  not,  by  this  liberty,  have  power  to  stop  or  hinder  the  passage  of 
boats  or  other  vessels,  in  or  through  anj  sea,  creeks  or  coves,  to  other  men*8 
houses  or  lands." 

Under  the  time-honored  provisions  of  the  Colonial  Ordinance  and 
the  law  of  this  district,  there  can,  then,  be  no  question  as  to  Tapley's 
ownership  of  the  flats  to  low-water  mark.  But  what  rights  the  steam- 
boat company  and  Tapley  acquired  in  the  wharf,  when  constructed 
pursuant  to  the  terms  of  the  grant  from  the  selectmen  of  Brooksville, 
is  a  question  which  it  is  necessary  to  determine. 

In  order  to  permit  vessels  to  land  at  all  stages  of  the  tide,  it  became 
necessary  to  extend  the  wharf  out  below  low-water  mark;  and  this 
was  authorized  by  the  terms  of  the  grant.  Under  section  96  of  chap- 
ter 4  of  the  Revised  Statutes  of  Maine,  selectmen,  after  hearing,  are 
authorized  to  determine  whether  the  proposed  erection  will  be  an  ob- 
struction to  navigation,  or  an  injury  to  the  rights  of  others;  and, 
if  they  decide  to  allow  the  erection  and  maintenance  of  the  struc- 
ture, they  issue  a  "license,"  authorizing  its  erection  and  maintenance 
within  the  limits  mentioned  therein.  It  was  clearly  the  intention  of 
the  Legislature,  by  this  statute,  to  provide  a  simple  and  direct  way 
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for  citizens  to  obtain  a  grant  to  build  and  maintain  a  wharf,  when 
it  would  not  be  an  obstruction  to  navigation,  nor  an  injury  to  the 
rights  of  others;  and  to  this  end  the  Legislature  authorized  citizens 
to  apply  to  the  selectmen  of  the  town  in  which  the  proposed  wharf 
is  to  be  located,  and  to  obtain  a  permit  which  in  the  language  of 
the  statute  is  called  a  "license."  This  license,  however,  was  clearly 
more  than  a  license  as  defined  by  the  early  common-law  definition, 
under  which  it  was  held  that  "a  license  passeth  no  interest,  nor  a 
lease,  nor  transfers  property."  It  is  evident  that  the  license  in  ques- 
tion, granted  by  the  town  of  Brooksville  to  the  libelant  and  Tapley, 
gave  to  them  as  substantial  a  charter,  so  far  as  it  goes,  as  if  it 
had  been  given  by  the  state  itself. 

[2]  What,  then,  wa*  the  character  of  the  wharf  which  the  parties 
intended  to  build,  and  dlid  build,  below  low-water  mark,  under  this 
charter,  or  so-called  "license"?  In  the  leading  case  upon  this  subject 
(Dutton  V.  Strong,  1  Black.  23,  32  [17  L.  Ed.  29]),  in  speaking  for 
the  court,  Judge  Clifford  said: 

"Piers  and  landing  places,  and  even  wharves,  may  be  private,  or  they  may 
be  in  their  nature  public,  although  the  property  may  be  in  an  individual 
owner;  or,  in  other  words,  the  owner  may  have  the  right  to  the  exclusive 
enjoyment  of  the  structure,  and  to  exclude  all  other  persons  from  its  use; 
or  he  may  be  under  obligation  to  concede  to  others  the  privilege  of  landing 
their  goods,  or  of  mooring  their  vessels  there,  upon  the  payment  of  a  reason- 
able compensation  as  wharfage." 

Under  the  decisions  of  the  Supreme  Court,  it  becomes  a  material 
question  to  decide  whether  a  wharf  was  intended  as  a  private  wharf 
or  a  public  wharf.  A  public  wharf  may  be  a  free  wharf.  The 
owner  of  a  wh^rf  may  dedicate  it  to  the  public  as  a  free  wharf. 
But  from  the  fact  of  the  wharf  being  public,  it  /io^s  "ot  at  all 
follow  that  it  is  free,  and  that  it  is  intended  for  the  public  to  use  it 
without  payment  of  a  reasonable  compensation  as  wharfage.  The 
whole  testimony  in  the  case  at  bar  tends  to  show  that  the  wharf  was 
of  a  public  character ;  that  the  business  which  the  libelant  and  Tapley 
were  intending  to  do,  and  which  was  contemplated  in  the  grant,  was 
of  a  public  character.  It  is  evidlent  that  one  purpose  of  Tapley  in 
obtaining  the  wharf  privileges  was  to  insure  to  himself  all  benefit 
which  a  public  landing  would  bring  to  his  boarding  house  and  livery 
stable.  It  is  evident,  also,  that  the  steamboat  company  had  business 
reasons  for  desiring  a  public  wharf  at  this  place.  The  testimony 
indicates,  too,  that  the  parties  shared  the  general  understanding, 
which  people  upon  the  coast  of  Maine  then  had,  that  all  wharves  are 
"public;  that  keeping  a  wharf,  like  keeping  a  hotel,  confers  a  general 
license  for  all  persons  to  occupy  it  for  lawful  purposes.  In  fact,  for 
many  years,  the  decisions  of  the  courts  justified  this  view,  as  in 
Transportation  Co.  v.  Parkersburg,  107  U.  S.  691,  699,  2  Sup.  Ct. 
732,  27  L.  Ed.  584;  Heaney  v.  Heaney,  2  Denio  (N.  Y.)  625;  Swords 
v.  Edgar,  59  N.  Y.  28,  31,  17  Am.  Rep:  295.  In  1905,  however,  the 
United  States  Supreme  Court  made  the  rights  of  the  owner  of  a 
private  wharf  absolutely  clear,  by  the  decision  in  Louisville  &  Nash- 
ville Railroad  Co.  v.  West  Coast  Naval  Stores  Co.,  198  U.  S.  483, 
397  F.— 63 
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25  Sup.  Ct.  745,  49  L.  Ed.  1135,  where  the  court  held  that  the  fact 
that  a  wharf  is  built  by  a  railroad  company  on  an  extension  of  a 
public  street  under  permission  of  the  municipality  does  not,  in  the 
absence  of  express  stipulations,  make  it  a  public  wharf,  or  affect  the 
company's  right  to  sole  occupancy,  or  power  of  regulation.  In  1909, 
in  Weems  Steamboat  Co.  v.  People's  Co.,  214  U.  S.  345,  355,  29 
Sup.  Ct.  661,  53  L.  Ed.  1024,  16  Ann.  Cas.  1222,  the  court  held 
that  a  private  wh^rf  on  navigable  waters  is  not  held  by  the  owner, 
as  a  railroad  is,  subject  to  the  public  use;  a  thirdi  person  has  no 
right  to  demand  its  use,  even  on  tendering  compensation  therefor, 
and  even  though  there  may  be  no  other  wharf  at  that  place.  In 
speaking  for  the  court,  Mr.  Justice  Peckham  said: 

'The  rights  of  a  riparian  owner  upon  a  navigalfte  stream  in  this  country 
are  governed  by  the  law  of  the  state  in  which  the  stream  is  situated.  These 
lights  are  subject  to  the  paramount  public  right  of  navigation.  The  riparian 
proprietors  have  the  right,  among  others,  to  build  private  wharves  out  so  as 
to  reach  the  navigable  waters  of  the  stream.  Dutton  v.  Strong,  1  Black,  23 
[17  L.  Ed.  29] ;  Yates  v.  Milwaukee,  10  Wall.  497  [19  U  Ed.  984] ;  Trans- 
portatlou  Co.  v.  Parkersburg,  107  U.  S.  691,  699  [2  Sup.  Ot  732,  27  L.  Ed. 
584];  niinois  Central  Railroad  Co.  v.  Illinois,  146  U.  S.  387,  445  [13  Sup. 
Ct  110,  36  li.  Ed.  1018];  St  Anthony  F^lls  Water  Power  Co.  v.  St  Paul 
Water  Commissioners,  168  U.  S.  349,  368  [18  Sup.  Ct  157,  42  Ll  Ed.  497]. 
*  *  ^  A  private  wharf  on  a  navigable  stream  is  thus  held  to  be  property 
which  cannot  be  destroyed  or  its  value  impaired ;  and  it  is  property  the  ex- 
clusive use  of  which  the  owner  can  only  be  deprived  in  accordance  with 
established  law." 

After  a  careful  study  of  the  testimony  in  the  case  at  bar,  I  am 
of  the  opinion  that  it  was  the  intention  of  the  parties,  in  building 
this  wharf  in  tidewaters,  that  it  should  be  for  the  use  of  the  public; 
the  users  thereof  to  pay  reasonable  compensation  fbr  the  same.  It 
was  not  intended  as  a  free  wharf;  and,  on  the  other  hand,  it  was 
not  intended  as  a  wharf  to  be  used  exclusively  by  any  one  individual 
or  corporation.  The  evidence  shows  that  as  a  matter  of  fact,  ever 
since  it  was  built,  the  wharf  has  been  in  general  use  by  steamboats 
navigating  that  locality. 

The  grant  was  to  Tapley  and  the  steamboat  company.  For  the 
purposes  of  this  case,  it  is  not  necessary  to  determine  whether,  under 
this  grant,  the  libelant  acquired  any  rights  in  the  shore  and  flats 
owned  by  Tapley.  But,  as  to  that  part  of  the  grant  which  was  below 
low-water  mark,  in  relation  to  which  the  title  was  necessarily  in  the 
state,  the  so-called  "license"  gave  to  Tapley  and  to  the  Steamboat 
Company  the  rights  of  the  state  in  the  land  covered  by  the  wharf. 
It  also  gave  these  parties  the  right  to  maintain  the  structure  over  that 
part  of  the  flats  owned  by  Tapley.  The  grant  does  not  attempt  to 
limit  in  any  way  the  portion  to  be  constructed  or  owned  by  the  two  par- 
ties individually.  It  must  be  held,  then,  that  below  low-water  mark  the 
grant  was  to  the  two  parties  as  tenants  in  common.  There  is  no 
pretense  that  Tapley  afterwards  conveyed  to  the  libelant  by  deed  any 
interest  in  the  wharf.  Under  the  laws  of  Maine  he  could  convey 
orally  no  estate  greater  than  a  tenancy  at  will.  Revised  Statutes  of 
Maine,  c.  75,  §  13.  It  seems  clear,  then,  that  at  the  time  the  suit 
was  brought  the  parties  were  still  tenants  in  common  of  the  wharf 
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below  low  water.  For  where  a  conveyance  of  land  is  made  to  two 
or  more  persons,  and  the  instnmient  is  silent  as  to  the  interest  which 
each  is  to  take,  the  presumption  is  that  their  interests  are  equal,  and 
that  the  relation  of  tenants  in  common  is  maintained.  Loring  v. 
Palmer,  118  U:  S.  321,  341,  6  Sup.  Ct.  1073,  30  L.  Ed.  211 ;  Higbee 
V.  Rice,  5  Mass.  345,  4  Am.  Dec.  63 ;  Carter  v.  Bailey,  64  Me.  458, 
462,  18  Am.  Rep.  273.  Under  the  law  of  Maine,  tenants  in  common 
hold  by  several  and  distinct  titles.  One  tenant  in  common'  cannot 
imperil  the  interests  of  his  cotenant  by  creating  any  servitude  or 
easement  upon  the  property  (Morrison  v.  Clark,  89  Me.  109,  35  • 
Atl.  1034,  56  Am.  St.  Rep.  395)  ;  or  by  conveying  any  specific  parcel 
of  the  common  land  in  severalty,  or  his  proportion  of  any  specific 
parcel  (Frost  v.  Courtis,  172  Mass.  401,  402,  52  N.  E.  515;  Peabody 
V.  Minot,  24  Pick.  [Mass.]  329).  But  each  tenant  in  common  has 
the  right  of  possession ;  he  has  the  right  to  occupy  any  part  of  the 
common  property,  and  may  assign  such  possessory  right  to  a  stranger ; 
he  may  even  occupy  the  whole  without  being  a  trespasser.  Although 
one  tenant  may  not  prejudice  a  companion  in  the  estate,  he  may  re- 
ceive rents,  and  may  receive  also  the  profits  of  the  freehold.  Varnum 
v.  Abbott,  12  Mass.  474,  7  Am.  Dec.  87.  Each  tenant  in  common  has 
a  unity  of  possession,  and  is  considered  to  be  solely  seised  of  his 
share.  The  possession  of  one  tenant  is  the  possession  of  the  other. 
Each  is  entitled  equally  with  the  other  to  the  entire  possession  of 
the  whole  property  and  every  part  of  it.  No  one  has  exclusive  right. 
Each  has  the  right  to  occupy  the  whole,  if  his  cotenant  does  not 
choose  to  enter  and  occupy  with  him.  In  Smith  v.  Smith,  98  Me. 
597,  599,  57  Atl.  999,  in  speaking  for  the  court,  Mr.  Justice  White- 
house  (now  Chief  Justice)  said: 

"With  respect  to  his  undivided  share,  each  cotenant  has  substantially  all 
the  rights  which  a  tenant  in  severalty  would  have,  except  that  of  sole  and 
exclusive  possession.    It  is  entirely  competent  for  one  tenant  in  common  to. 
make  a  lease  of  his  undivided  share  to  his  cotenant,  and  he  may  contract 
with  him  for  that  purpose  as  with  a  stranger." 

In  Badger  v.  Holmes,  6  Gray  (Mass.)  118,  it  appeared  that  the 
plaintiflf  and  Lemuel  Cushing  owned  in  common  the  premises  in 
question.  In  October,  1846,  Cushing  leased  his  interest  to  the  de- 
fendant, who  entered!  under  the  lease,  and  occupied  the  whole  of 
the  premises,  paying  rent  to  no  one  but  Cushing.  In  1848  the  plain- 
tiff notified  the  defendant  of  his  interest  in  the  premises,  and  de- 
manded rent.  The  defendant  refused  to  pay,  and  never  in  any  way 
became  a  tenant  of  the  plaintiff,  and  never  objected  to  his  occupancy 
of  the  premises.  And  the  plaintiff  never  made  any  claim  to  be  ad- 
mitted into  possession  of  the  premises  or  of  any  part  thereof.  In 
speaking  for  the  court,  Mr.  Justice  Bigelow  said: 

"Nothing  is  better  settled  than  the  rule  that  the  mere  occupation  of  prem- 
ises owned  in  common,  by  one  of  the  tenants  in  common,  does  not  entitle  his 
cotenant  to  call  him  to  account,  or  render  him  in  any  way  liable  to  an  action 
for  the  use  and  occupation  of  the  estate.  Each  owns  the  estate  per  mi  et 
per  tout  If  a  cotenant  does  not  see  fit  to  come  in  and  occupy,  the  other  still 
has  the  right  to  the  enjoyment  of  the  estate ;  and  in  such  case  the  sole  occu- 
pation of  one  is  not  an  exclusion  of  the  other.  Each  tenant,  being  seized  of 
each  and  every  part  and  parcel  of  the  estate,  has  a  right  to  the  use  and 
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enjoyment  of  it;  and  so  long  as  he  does  not  hold  his  cotenant  out,  or  In 
any  way  deprive  him  of  the  occupation  of  the  estate,  he  exercises  only  a 
legal  right,  and  rel:elves  nothing  for  which  he  is  bound  to  account  to  his 
cotenant  ♦  ♦  ♦  The  plaintiff  can  claim  no  other  or  greater  rights  against 
the  defendant,  as  lessee  of  his  cotenant,  than  against  the  cotenant  himself. 
In  fact,  to  the  extent  of  the  term  granted  by  the  lessee,  the  defendant  is 
the  cotenant  of  the  plaintiff.  Having  occupied  only  according  to  bis  title 
*  *  *  (120).  The  relation  of  landlord  and  tenant  does  not  subsist  between 
the  parties.  The  defendant  is  in  by  a  separate  and  independent  title;  and 
there  is  neither  privity  of  contract  or  privity  of  estate  beween  him  and  the 
plaintiff,  on  which  to  maintain  an  action  for  the  use  and  occupation  of  the 
,  premises.*' 

In  the  case  at  bar,  the  whole  evidence  leads  me  to  the  conclusion 
that  the  libelant  and  Tapley  were  tenants  in  common  of  the  outer 
part  or  head  of  the  wharf ;  the  portion  lying  below  low-water  mark. 
Each  had  the  right  to  use,  and  to  permit  others  to  use,  this  wharf. 
The  Revised  Statutes  of  Maine  assume  such  right.  Chapter  97,  ^  20, 
provides : 

"If  any  one  or  more  of  the  Joint  tenants  in  common  take  the  whole  rents 
or  income  in  the  joint  estate,  or  more  than  their  share,  without  the  x*onsent 
of  their  cotenants,  and  refuse,  for  a  reasonable  time  after  demand,  to  pay 
such  cotenants  their  share  thereof,  any  one  or  more  of  them  may  have  an 
action  of  special  assumpsit  against  the  refusing  cotenants,  to  recover  their 
proportion  thereof." 

It  is  evident,  then,  that  if  one  tenant  in  common  received  more 
than  his  share  from  the  use  of  the  wharf,  the  other  had  his  full 
and  complete  remedy. 

The  claimant's  use  of  the  wharf  was  under  an  agreement  with 
Tapley,  one  of  the  cotenarits;  and  it  is  clear  that  Tapley  was  in 
the  exercise  of  his  rights  in  making  such  agreement.  Such  use  of 
the  wharf  did  not  injuriously  affect  its  use  by  the  libelant;  for  the 
steamers  of  the  libelant  and  claimant  landed  at  the  wharf  only  for 
the  landing  and  receipt  of  passengers  and  freight,  and  then  con- 
tinued on  their  respective  routes. 

There  was  no  privity  between  the  libelant  and  the  claimant  as 
the  other  cotenant  of  the  wharf.  The  testimony  shows  that  Tapley 
paid  the  libelant,  andl  his  cotenant,  the  first  month's  wharfage  which 
was  collected  from  the  claimant's  steamer;  Tapley  has  produced  his 
accounts  to  show,  as  he  testifies,  that  he  had  given  his  cotenant 
"credit  for  it";  and  the  libelant  has  had  knowledge  of  the  payment 
of  the  rent  to  Tapley. 

The  evidence  also  shows  that  the  use  of  the  wharf  by  the  claimant 
and  the  compensation  it  has  paid  therefor  were  agreed  upon  before  the 
Golden  Rod  used  it ;  that  the  wharfage  was  the  customary  wharfage  in 
that  locSility ;  that  the  amount  agreed  upon  has  been  regularly  paid ;  that 
the  greater  part  of  the  rent  so  received  has  been  expended  by  Tapley 
in  the  repairs  upon  the  outer  part  of  the  wharf;  that  during  the 
same  time  the  libelant  has  had  the  use  of  the  wharf  in  its  business 
without  making  repairs  on  it,  and  has  thereby  had  the  full  benefit 
of  the  expenditure  of  the  moneys  received  by  Tapley.  But  even  if 
the  libelant  has  not  received'  its  full  share  of  such  income,  it  has  a 
remedy  under  the  laws  of  Maine. 

The  libel  is  dismissed,  with  costs. 
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(District  Court,  D.  Bdaine.    July  17,  1912.) 

*  '      '    ■  No.  141. 

l»  Eyidkncs  (I  459*)— Paboi.  Evipenck  Affectino  Wbitino — ^Identifying 
Persons  Nausd  in  Deed. 

Parol  evidence  Is  admissible  to  Identify  i)er8ons  named  in.  a  deed,  prO' 
Tided  it  does  not  tend  to  vary  or  contradict  the  instrument. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  f§  1722,  1006- 
1910,  2109-2114;  Dec.  Dig.  §  459.*] 
2.  Tenancy  in  Comhon  (J  3*) — Creation  by  Conveyance  to  Unincobpo* 
BATED  Association. 

A  strip  of  land  extending*  to  the  shore  on  navigable  water  was  con- 
veyed by  the  owner  to  the  "North  Islesboro  Wharf  Company."  Held, 
that  parol  evidence  was  admissible  to  show  that  such  company  was  a 
voluntary  unincorporated  association  which  obtained  a  legislative  grant 
to  build  a  wharf  on  such  land  and  to  identify  the  members,  and  that, 
such  proof  being  made,  the  conveyance  was  valid,  and  vested  title  to  the 
land  in  such  members  as  tenants  in  common. 

[Ed.  Note. — ^For  other  cases,  see  Ttoancy  in  Common,  Cent  Dig.  §}  5-- 
17;    Dec.  Dig.  §  3.*] 

8.  Vendor  and  Purchaser  (i  79*) — Contract  to  Convey — Operation  and 
Effect. 

A  contract  by  the  owners  of  wharf  property  with  a  third  person  that, 
upon  the  performance  by  him  of  certain  agreements  in  respect  to  building 
and  maintaining  a  wharf  and  giving  the  free  use  thereof  forever  as  a 
steamboat  landing,  they  would  convey  the  property  to  him,  did  not  divest 
them  of  their  title,  in  the  absence  of  any  evidence  that  the  other  party 
complied  with  his  agreement. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  §t 
7,  8,  127-131;   Dec.  Dig.  I  79.*] 

In  Admiralty.  Suit  by  Fields  S.  Pendleton  against  the  steamer 
Golden  Rod;  Eastern  Bay  Steamboat  Company,  claimant.  Decree 
for  respondent. 

Edward  C.  Plummer,  of  Bath,  Me.,  and  William  H.  Gulliver,  of 
Portland,  Me.,  for  libelant. 

Benjamin  Thompson,  of  Portland,  Me.,  and  John  R.  Dunton,  of 
Belfast;  Me.,  for  claimant. 

HALE,  District  Judge.  The  libelant  seeks  to  recover  for  virharf- 
age  arising  from  the  use  of  Warren's  or  "Lime  Kiln"  wharf  in  the 
town  of  Islesboro  in  this  district.  He  alleges  that  the  wharf  was 
owned  by  Eugenia  Isaacs  of  New  York  City;  that  on  October  16, 
1908,  she  leased  the  wharf  to  the  libelant,  who  controls  it,  and  is 
the  exclusive  proprietor  as  lessee  of  it,  and,  as  such  proprietor,  is 
entitled  to  recover  wharfage  from  all  vessels  using  it;  that  on  the 
same  date,  by  a  valid  assignment,  she  set  over  to  the  libelant  all 
claims  up  to  that  date,  for  use  of  the  wharf,  against  all  persons,  as- 
sociations, and  corporations,  including  a  claim  against  the  claimant's 
steamer  Golden  Rod;  that  on  April  IS,.  1906,  and  dfuring  each  suc- 
ceeding month  up  to  the  date  of  the  libel,  December  4,  1909,  the 
steamer  Golden  Rod,  while  in  prosecution  of  her  trips,  stopped  at 

*r\r  other  caies  «ee  lame  top  c  A  i  numbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
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the  wharf,  receiving  and  landing  passengers;  that  for  such  use  of 
the  wharf  the  steamer  agreed  to  pay  a  reasonable  compensation; 
that  the  libelant  is  entitled  to  recover  wharfage  at  the  rate  of  $2.50 
per  landing;  and  that  there  is  due  the  libelant  as  proprietor  and 
assignee,  for  such  use  of  this  wharf,  $7,280. 

The  claimant  denies  that  the  libelant  was  the  proprietor  of  Warren'i 
landing;  or  that  the  wharf  was  owned  by  Eugenia  Isaacs;  or  that 
it  was  a  private  wharf;  or  that  it  was  wholly  maintained  by  the 
libelant;  or  that  he,  as  lessee,  was  the  proprietor  of  it;, or  that  as 
such  proprietor  he  is  entitled  to  recover  wharfage  from  vessels  using 
it ;  or  that,  by  virtue  of  the  lease,  he  acquired  any  rights  in  the 
w^harf,  or,  by  virtue  of  the  assignment,  acquired  any  claim  against 
the  Golden  Rod.  The  controversy,  theft,  relates  to  the  ownership  of 
Warren's  wharf;  the  libelant  seeking  to  recover  wharfage,  on  the 
ground  that  for  a  part  of  the  period  named  in  the  libel  he  was  the 
lessee  of  it,  and,  as  to  the  rest  of  the  period,  he  had  taken  an  as- 
signment from  Eugenia  Isaacs,  the  owner  and  lessor,  of  her  claim 
for  wharfage. 

The  claimant  further  says  that  neither  the  libelant  nor  his  lessor 
was  ever  the  owner  of  any  part  of  Warren's  wharf;  that  on  Jan- 
uary 7,  1889,  George 'Warren,  a  son  of  Samuel  Warren,  gave  a 
warranty  deed  to  the  North  Islesboro  Wharf  Company  of  a  lot  of 
land  extending  from  the  main  road  across  his  field,  to  a  point  on 
the  shore  where  a  wooden  pier  was  then  located,  which  had  been 
placed  there  by  parties  who  contemplated  the  building,  of  a  wharf 
at  that  point.  It  is  also  contended  on  the  part  of  the  claimant  that 
the  North  Islesboro  Wharf  Company  was  a  voluntary  association, 
never  incorporated;  but  that  the  deed  from  George  Warren  operated 
to  vest  the  title  of  the  real  estate  in  the  persons  constituting  the 
Wharf  Company,  as  tenants  in  common;  that  Warren's  wharf  was 
built  off  the  shore  of  such  real  estate,  under  the  terms  of  a  legis- 
lative grant  held  by  the  Wharf  Company;  that  it  was  constructed 
by  one  L.  S.  Whitten,  who  was  in  -charge  of  the  lime  property, 
located  in  that  vicinity,  then  under  lease  to  William  N.  Hoag,  and 
under  a  contract  with  the  Wharf  Company. 

The  libelant's  title  to  the  wharf  comes,  as  has  been  said,  through 
Eugenia  Isaacs,  whose  title  was  derived  by  mesne  conveyances  from 
Case  and  Ulmer,  who  got  their  title  by  warranty  deed  from  George 
W^arren,  May  7,  1889.  The  claimant  denies  that  any  title  to  the 
wharf  was  obtained  by  this  deed,  and  sets  up  that  the  title  had  al- 
ready passed  from  George  Warren  to  the  North  Islesboro  Wharf 
Company  by  the  deed  of  January  7,  1889,  recorded  April  IS,  1889. 
The  libelant  says  that  the  deed  from  Warren  to  the  North  Islesboro 
Wharf  Company  was  not  a  valid  conveyance,  and  did  not  vest  the 
title  to  the  real  estate  in  the  North  Islesboro  Wharf  Company,  for 
the  reason  that  there  was  no  legal  grantee  in  the  deed.  He  contends 
that,  at  the  time  of  the  delivery  of  the  deed,  there  were  in  existence 
no  well-ascertained  persons  constituting,  the  "North  Islesboro  Wharf 
Company."  And  the  libelant  sharply  contends  that  the  court  cannot 
receive  parol  testimony  to  identify  the  members  constituting  the 
North  Islesboro  Wharf  Company. 
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1.  Was  the  deed  from  Warren  to  the  Wharf  Company  a  valid 
deed?  This  is  the  main  point  of  contention  in  the  case.  A  deedl  is 
offered  dated  January  7,  1889,  from  George  Warren  to  the  North 
Islesboro  Wharf  Company,  "their  heirs  and  assigns  forever."  At 
the  end  of  the  description  are  the  words: 

"Meaning  to  convey  to  said  Wharf  Company  a  piece  of  land  from  tbe 
town  road  to  said  company's  wharf  one  and  one-half  rods  wide  i:o  be  used 
as  a  road,  also  meaning  to  convey  one  and  one-half  rods  at  the  north  of 
said  wharf,  and  one  and  one-half  rods  at  the  south  of  said  wharf  to  be 
used  by  said  Wharf  Company." 

Certain  testimony  was  offered  tending  to  identify  the  persons  con- 
stituting the  Wharf  Company.  A  special  act  of  the  Legislature  of 
the  state  of  Maine,  approved  on  the  23d  day  of  February,  1889 
(Laws  1889,  c.  422),  authorizing  the  North  Islesboro  Wharf  Com- 
pany to  erect  and  maintain  a  wharf  in  front  of  the  land  of  Samuel 
Warren,  was  also  offered ;  also,  evidence  tending  to  show  the  holding 
of  meetings  by  the  members  of  the  so-called  company;  and  the 
application  to  the  Legislature  by  the  same  persons  for  permission  to 
erect  the  wharf  in  question. 

[1]  While  parol  evidence  is  not  received  to  contradict  or  vary  the 
terms  of  a  written  instrument,  courts  often  receive  parol  evidence 
to  identify  persons  named  in  a  deed,  providing  such  evidence  does 
not  tend  to  vary  and  contradict  the  instrument,  but  to  ascertain  the 
true  grantee.  In  this  way  courts  are  often  aided  in  finding  the  grantee, 
in 'cases  where  something  is  found  in  the  grant,  connected  with  the 
parol  testimony,  from  which  the  grantee  may  be  ascertained.  An- 
drews V.  Dyer,  81  Me.  104,  106,  16  Atl.  405 ;  Jacobs  v.  Benson,  39 
Me.  132,  134,  63  Am.  Dec.  609;  Hall  v.  Leonard,  1  Pick.  (Mass.) 
27,  30;  Hall  v.  Tufts,  18  Pick.  (MaSs.)  455.  In  Byam  v.  Bickford, 
140  Mass.  31,  2  N.  E.  687,  the  plaintiff  and  the  defendant  were 
both  members  of  a  voluntary  unincorporated  association  known  as  the 
"South  Chelmsford  Hall  Associates."  It  was  conceded  that  the 
deed  was  intended  for  the  "South  Chelmsford  Hall  Association." 
The  grantee  was  found  to  be  a  voluntary  unincorporated  association, 
all  the  members  of  which  could  be  ascertained,  but  which  was  not 
one  of  the  class  authorized  by  the  statutes  to  take  and  hold  real 
estate;  and  it  was  held  that  a  deed  to  such  association  may  be  con- 
strued as  a  grant  to  those  who  are  properly  described  by, the  title 
used  in  the  deed;  and  such  persons  are  tenants  in  common  of  the 
land  conveyed.    In  speaking  for  the  court,  Mr.  Justice  Devens  said: 

"The  South  Chelmsford  HaU  Association  was  a  body  well  known,  all  the 
luembers  of  which  could  be  ascertained;  aud,  as  It  could  not  take  as  a 
corporation,  the  deed  may  properly  be  construed  as  a  grant  of  the  estate  to 
those  who  were  properly  described  by  this  title,  especiaUy  as  the  grant  is 
to  the  'Associates,'  a  term  deemed  by  the  grantors  to  mean  the  same  as 
'Association.'  The  persons  associated  in  the  society  were  thus  tenants  in 
common  of  the  land  conveyed." 

[2]  In  the  case  before  me,  I  can  have  no  question  but  that  the 
testimony  offered  is  material  and  admissible,  to  determine  to  whom 
the  deed  was  intended,  and  to  identify  the  persons  who  constitute 
the  North  Islesboro  Wharf  Company.    Upon  this  subject,  testimony 
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is  before  the  court  that  George  Warren  made  the  deed  to  which  I 
have  already  alluded,  on  January  7,  1889,  to  the  North  Islcsboro 
Wharf  Company;  that  ll  persons  composed  the  Wharf  Company, 
namely,  Joseph  L.  Coombs,  Robert  Coombs,  Millard  Parker,  Phillip 
O,  Coombs,  Austin  Wymen,  Austin  Trim,  George  Warren,  John 
Yeaton,  Augustine  Parker,  Alonzo  Wyman,  and!  James  Richards; 
and  that  these  members  were;  well  known  at  the  time  of  the  Warren 
deed,  and  at  the  time  of  the  legislative  grant.  The  testimony  tended 
to  bring  home  to  the  libelant's  predecessors  in  title  the  knowledge 
that  these  11  persons  constituted  the  members  of  the  Wharf  Com- 
pany, and  were  the  owners  of  the  real  estate  described  in  the  deed 
from  Warren  to  the  Wharf  Company.  For  the  purpose  of  showing 
the  identity  of  the  parties  constituting  the  Wharf  Company,  the  so- 
called  Whitten  contract  has  been  offered,  under  which  the  members 
of  the  Wharf  Company  agreed  with  one  Hoag,  represented  by  L.  S. 
Whitten,  that  upon  the  performance  by  Hoag  of  certain  agreements 
in  reference  to  building  and  maintaining  a  wharf,  and  giving  the  free 
use  thereof  forever  as  a  steamboat  landing,  the  members  of  the  so- 
called  Wharf  Company  were  to  convey  all  rights  acquired  of  Warren, 
and  also  the  materials  which  they  had  got  together  for  the  building 
of  the  wharf ;  they  were  also  to  transfer  to  Hoag  the  right  acquired 
by  them  under  the  special  act  of  the  Legislature  referred  to.  This 
contract  was  signed  by  the  agent  of  the  11  persons  who  are  claimed 
to  constitute  the  Wharf  Company,  and  who,  it  is  claimed,  were  thereby 
recognized  as  the  grantees  in  the  deed  to  the  Wharf  Company,  and  also 
as  the  persons  who  owned  the  materials  gotten  together  to  build 
the  wharf,  and  the  persons  to  whom  the  legislative  grant  belonged, 
in  the  opinion  of  the  court,  this  contract  has  great  probative  force 
in  establishing  the  identity  of  the  members  constituting  the  Wharf 
Company.  The  testimony  fails  to  show  any  claim  that  the  11  men 
in  question  did  not  constitute  the  WTiarf  Company,  or  that  anybody 
else  was  interested  in  the  matter.  There  is  no  evidence  to  contradict 
the  testimony  that,  since  the  Lime  Company  ceased  to  occupy  the 
wharf,  it  has  always  been  in  the  possession  of  the  Wharf  Company 
without  any  question  of  their  right,  until  the  libelant  acquired!  the 
lease  from  Mrs.  Isaacs.  The  whole  testimony  leads  me  to  the  con- 
clusion that  the  deed  from  Warren  to  the  Wharf  Company  was  a 
valid  conveyance;  but  whether  it  conveyed  the  entire  fee  of  the 
property  therein  referred  to,  or  only  an  easement  over  the  land  de- 
scribed therein  for  the  purpose  of  a  road,  it  is  unnecessary  for  the 
purposes  of  this  case  to  determine.  The  subsequent  deed  from  War- 
ren to  Ulmer  and  Case,  the  predecessors  in  title  of  Mrs.  Isaacs,  was 
intended  to  convey  such  lands  as  remained  in  Warren  after  he  had 
made  the  conveyance  to  the  Wharf  Company;  and  it  is  clear  that 
Whitten,  the  agent  of  Hoag,  had  knowledge  of  the  deed  from  Warren 
to  the  Wharf  Company  prior  to  the  time  of  the  building  of  the 
wharf.  The  mesne  conveyances,  and  the  final  conveyance  to  Eugenia 
Isaacs,  dW  not  convey  title  to  her  of  the  wharf  company;  for  a 
valid  title  to  this  property  had  already  vested  in  the  members  of  the 
Wharf  Company,  as  tenants  in  common  under  the  Warren  deed. 
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[3]  2.  The  libelant  further  contends  that,  if  the  court  holds  that 
the  members  of  the  Wharf  Company  took  title  as  tenants  in  common 
under  the  Warren  deed,  even  then,  they  parted  with  their  title  when 
they  executed  their  contract  with  Whitten,  because  equity  treats 
as  dbne  what  ought  to  be  done. 

It  is  sufficient  to  say  that  the  court  cannot  sustain  this  contention. 
The  substance  of  the  Whitten  contract  has  already  been  given. 
There  is  no  pretense  that  Whitten,  qr  Hoag  as  his  principal,  have 
ever  carried  out  their  part  of  the  contract;  and  it  certainly  could 
not  have  been  the  intention  of  the  parties  that  the  members  of  the 
Wharf  Company  should,  by  the  contract,  part  with  their  title,  or 
with  other  rights  in  the  property,  without  the  fulfillment  of  the 
contract  on  the  part  of  Hoag.  It  theriefore  becomes,  unnecessary  to 
consider  the  effect  of  the  terms  of  that  contract  with  respect  to  the 
dedication  to  the  public  of  the  wharf  as  a  free  steamboat  landing 
forever. 

Upon  the  whole  testimony,  the  court  finds  that  the  libelant  was 
not  the  owner  of  the  wharf  in  question,  and  had  no  rights  as  pro- 
prietor of  the  wharf,  or  as  the  assignee  of  Eugenia  Isaacs,  upon 
which  to  base  the  claim  set  out  in  the  libeL 

The  Ubel  is  dismissed,  with  costs. 


In  re  SUTHERLAND. 

(District  Coun,  N.  D.  Ohio,  E.  D.    March  28,  1912.) 

No.  73. 

Aliens  (J  06*) — ^Naturalization—Seamen — Cebtificates. 

Rev.  St.  U.  S.  f  2174  (U.  S.  Comp.  St.  1901,  p.  1334),  provides  that  every 
seaman,  being  a  foreigner,  who  declares  his  Intention  of  becoming  a 
citizen,  and  shall  thereafter  serve  three  years  on  board  of  a  merchant 
vessel  of  the  United  States,  on  his  application  to  any  competent  court 
and  the  production  of  a  certificate  of  discharge  and  good  conduct  dur- 
ing tiiat  time,  together  with  the  certificate  of  his  declaration  of  Inten- 
tion, may^  be  admitted  as  a  citizen.  Held,  that  where  petitioner,  a  sea- 
man on  the  Great  Lakes,  oflPered,  together  with  his  declaration  of  In- 
tention made  April  15,  1907,  five  certificates  of  discharge,  all  of  which 
were  made  and  signed  by  masters  of  American  vessels,  showing  service 
on  lake-going  steamers  for  three  years  and  nineteen  days  after  his  dec- 
laration, and  showing  good  conduct  during  such  period,  they  were  suffi- 
cient 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  {  130;  Dea  Dig. 
I  66.*] 

Aliens  (§  66*) — Naturalization — SeameN— Statutes— Repeal. 

Act  June  7,  1872,  c.  322,  {  29,  17  Stat  268  (U.  S.  Comp.  St  1901,  p. 
1334 ;  Naturalization  Laws,  tit.  30),  provided  that  foreign  seamen  having 
declared  their  Intention  to  become  citizens,  and  having  served  three  years 
on  a  merchant  vessel  of  the  United  States  subsequent  thereto,  on  ap- 
plication and  producing  certificates  of  good  conduct,  with  the  certificate 
of  declaration,  may  be  admitted  to  citizenship.  Act  Cong.  June  9,  1874, 
c.  260.  18  Stat  64  (U.  S.  Comp.  St  1901,  p.  3064),  provided  that  none  of 
the  provisions  of  an  act  entitled  "An  act  to  authorize  the  appointment 
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of  shipping  commissioners/*  etc.  (Act  June  7,  1872),  shonld  apply  to 
vessels  engaged  In  coasting  trade,  except  between  tbe  Atlantic  and  Pa- 
cific Coasts,  or  in  the  lake-going  trade  touching  foreign  ports  or  other- 
wise, etc.  Act  June  22,  1874,  «nacted  the  first  revision  of  the  federal 
statutes,  by  which  section  29  of  the  act  of  1872  became  section  2174  (U. 
S.  Comp.  St.  1901,  p.  1334),  and  was  placed  under  the  title  "Naturaliza- 
tion," the  other  provisions  of  the  act  of  1872  being  carried  into  the  stat- 
utes under  the  Utle  ''Merchant  Seamen"  (titie  53),  and  Rev.  St  §  5596 
(U.  S.  Comp.  St.  1901,  p.  3750),  provided  that  all  acts  passed  prior  to 
December  1,  1873,  any  portion  of  which  was  embraced  in  any  section  of 
the  revision,  were  repealed,  and  the  sections  applicable  should  be  in 
force  in  lieu  thereof.  Held,  that  the  effect  of  the  revision  was  to  repeal 
the  act  of  1872  as  it  existed  at  the  date  of  the  act  of  1874,  leaving  sec- 
tion 2174  of  the  revision  as  an  independent  enactment,  and,  such  section 
not  being  Inconsistent  with  the  act  of  June  9,  1874,  it  was  not  limited 
by  that  act,  and  hence  seamen  serving  three  or  more  years  on  American 
vessels,  plying  the  Great  Lakes,  after  declaring  their  intention  to  become 
citizens  and  producing  the  requisite  certificates,  were  entitled  to  natural- 
ization under  that  section. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  {  130;    Dec  Dig. 

Application  of  Donald  Sutherland  for  admission  to  citizenship. 
Application  granted. 

Wm.  M.  Ragsdale,  of  Pittsburg,  Pa.,  for  the  United  States. 
I.  L.  Evans,  of  Cleveland,  Ohio,  for  petitioner. 

DAY,  District  Judge.  [1]  This  is  an  application  for  natufaliza- 
tion  to  which  the  representative  of  the  government  has  interposed 
certain  objections.  The  petition  was  filed  under  section  2174  of  the 
Revised  Statutes,  which  provides  as  follows: 

"Every  seaman,  being  a  foreigner,  who  declares  his  intention  of  becoming 
a  citizen  of  the  United  States  in  any  competent  court,  and  shall  have  served 
three  years  on  board  of  a  merchant  vessel  of  the  United  States  subsequent  to 
the  date  of  such  declaration,  may,  on  his  application  to  any  competent  court 
and  the  production  of  his  certificate  of  discharge  and  good  conduct  during 
that  time,  together  with  the  certificate  of  his  declaration  of  intention  to  be- 
come a  citizen,  be  admitted  as  a  citizen  of  the  United  States;"  etc  Title 
30,  Naturalization  Laws  (U.  S.  Comp.  St.  1901,  p.  1334). 

The  petitioner  offers  together  with  his  declaration  of  intention  made 
April  15,  1907,  five  certificates  of  discharge,  all  of  which  are  made 
and  signed  by  masters  of  American  vessels,  and  show  service  on  lake- 
going  steamers  for  a  period  subsequent  to  the  date  of  his  declaration, 
aggregating  three  years  and  nineteen  days.  These  certificates  show 
good  conduct  during  the  period  of  such  service.  In  my  opinion  these 
certificates  are  sufficient. 

[2]  The  most  serious  objection  made  by  the  representative  of  the 
government  is  this,  that  section  2174  as  originally  enacted  was  one 
of  the  provisions  (section  29)  of  the  act  of  June  7,  1872.  entitled  "An 
act  to  authorize  the  appointment  of  shipping  commissioners  by  the 
several  Circuit  Courts  of  the  United  States,  to  superintend  the  ship- 
ping and  discharge  of  seamen  engaged  in  merchant  ships  belonging  to 
the  United  States  and  for  the  further  protection  of  seamen."  Act 
June  7,  1872,  c.  322,  17  Stat.  268  (U.  S.  Comp.  St.  1901,  p.  1334). 
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It  is  further  claimed  that  thereafter,  on  June  9,  1874,  Congress 
passed  an.  act  whereby  it  limited  the  application  of  the  act  of  1872. 
The  latter  act  provides  as  follows : 

'^hat  none  of  the  provisions  of  an  act  entitled  'An  act  to  antborlze  the 
appointment  of  shipping  commissioners  by  the  several  circuit  courts  of  tho 
United  States,  to  superintend  the  shipping  and  discharge  of  seamen  engaged 
in  merchant  ships  belonging  to  the  United  States,  and  for  the  further  pro- 
tection of  seamen/  shall  apply  to  sail  or  steam  vessels  engaged  In  the  coast- 
wise trade,  except  the  coastwise  trade  between  the  Atlantic  and  Pacific 
Coasts,  or  in  -the  lake-going  trade  touching  at  foreign  ports  or  otherwise, 
or  in  the  trade  between  the  United  States  and  the  British  North  America 
possessions,  or  In  any  case  where  the  seamep  are  by  custom  or  agreement 
entitled  to  participate  in  the  profits  or  result  of  a  cruise  or  voyage."  Act 
June  9,  1874,  c.  260,  18  Stat.  64  (U.  S.  Gomp.  St  1901,  p.  3064). 

It  is  accordingly  contehded  by  the  government's  counsel  that  the 
act  of  June  9,  1874,  is  sufficiently  broad  in  its  terms  to  embrace  all 
of  the  provisions  contained  in  the  act  of  1872,  including  section  29, 
and,  further,  that  since  this  section  was  not  changed  in  its  scope,  in 
its  codified  form  where  it  was  carried  into  Rev.  Stat.  June  22,  1874, 
seamen  serving  on  American  vessels  engaged  in  lake-going  or  coast- 
wise trade,  except  between  the  Atlantic  and  Pacific  Coasts,,  are  not 
entitled  to  the  tfenefits  of  its  provision  for  purposes  of  citizenship. 
In  other  words,  if  this  construction  were  adopted,  seamen  serving  on 
vessels  engaged  in  the  coastwise  trade,  other  than  iti  the  excepted 
instances  and  those  engaged  on  lake-going  steamers  mentioned  in  the 
act  of  1874,  are  not  to  be  regarded  as  serving  on  merchant  vessels 
of  the  United  States  within  the  contemplation  of  the  present  section, 
and,  secondly,  are  not  entitled  to  the  benefits  of  its  provision  for  the 
purpose  of  admission  to  citizenship. 

It  being  argued  on  behalf  of  the  jgovernment  that  said  section  2174, 
as  it  existed  under  the  original  act,  and  as  it  now  exists,  was  to  en- 
able seamen  serving  on  long  voyages,  who  by  reason  of  their  calling 
were  necessarily  absent  from  their  home  ports  for  long  periods,  to 
become  citizens  by  a  more  simple  and  ready  method  than  is  provided 
for  other  aliens  under  the  naturalization  statutes.  The  first  revision 
of  the  United  States  Statutes  was  passed  by  Congress  June  22,  1874, 
or  a  few  days  after  the  act  of  June  9th  was  passed.  By  such  revi- 
sion section  29  of  the  act  of  1872  became  section  2174  and  was  put 
under  "Naturalization,"  title  30,  while  the  same  revision  carried  the 
other  provision  of  the  act  of  1872  into  the  Revised  Statutes  under 
"Merchant  Seamen,"  title  53. 

The  very  purpose  of  the  act  in  its  original  form  was  to  protect 
all  seamen  in  American  vessels  on  the  high  seas,  and  naturally  to 
allow  them  to  become  citizens  for  that  purpose.  If  the  benefits  of 
this  act  are  denied  to  any  seaman  being  a  foreigner  on  board  of  a 
merchant  vessel  in  the  coastwise  or  lake-going  trade,  he  is  without 
legal  protection.  This  protection  is  just  as  essential  in  the  coast- 
wise and  lake-going  trade  as  elsewhere  in  the  American  merchant 
marine.  If  section  29  of  the  act  of  June  7,  1872,  had  been  under 
title  53  of  the  Rev.  Stat.,  which  refers  ta  merchant  seamen,  the  situa- 
tion might  be  different,  but,  considering  the  purpose  of  the  legislation. 
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it  is  apparent  to  me  that  Congress  never  intended  to  indude  section 
29  of  the  original  act  as  contended  for  by  government's  counset 
Bearing  in  mind  on  June  22,  1874,  the  first  revision  of  the  general 
statutes  was  adopted  by.  Congress  (Revised  Statutes  1874),  and  in  that 
revision  section  29  of  the  act  of  1872  was  taken  therefrom  and  made  a 
part  of  the  title  on  ^'Naturalization"  as  section  2174  (R.  S.,  tit  30, 
"Naturalization"),  by  the  same  revision  all  other  provisions  of  the  act 
of  1872  were  carried  on  into  the  Revised  Statutes  as  part  of  title 
S3,  ^'Merchant  Seamen."  The  effect  of  this  revision  was  to  repeal 
the  act  of  1872  as  it  existed  at  the  date  of  the  act  of  1874.  The  act 
of  revision  (Rev.  St.  §  5596  [U.  S.  Comp,  St.  1901,  p.  3750])  pro- 
vided that  all  acts  of  Congress  passed  prior  to  the  1st  day  of  Decem- 
ber, 1873,  "any  portion  of  which  is  embraced  in  any  section  of  said 
revision,  is  hereby  repealed,  and  the  sections  applicable  thereto  shall 
be  in  force  in  lieu  thereof."  As  a  result  of  this  legislation,  section 
2174  became  and  has  since  remained  a  substantive  feature  of. the 
naturalization  laws,  and,  as  no  such  restriction  as  that  made  by  the 
act  of  1874  is  to  be  found  in  such  revision,  the  section  is  subject  only 
to  such  limitation  as  is  to  be  gathered  from  its  own  terms. 

The  effect  of  the  act  of  1874  upon  the  act  of  1872  was  considered 
by  the  United  States  Supreme  Court  in  the  case  of  Wilder,  Assessor, 
V.  Inter-Island  Steam  Navigation  Co.,  211  U.  S.  239,  29  Sup.  Ct.  58, 
53  L.  Ed.  164,  15  Ann.  Cas.  127,  Mr.  Justice  Day,  delivering  die 
opinion  of  the  court,  and  after  discussing  the  principal  cases  cm  the 
subject  and  approving  them,  found  that  the  case  before  the  court  could 
be  decided  upon  another  ground,  and  said : 

"This  remoYes  any  qnestion  on  that  subject  from  the  case,  and  renders 
It  unnecessary  to  decide  whether  Act  1874,  c.  260,  18  Stat  64,  had  any  ef- 
fect to  repeal  secUon  4536  [U,  S.  Ck)mp.  St  1901,  p.  8082],  so  far  as  ves- 
sels tiius  engaged  are  concerned." 

The  vessel  referred  to  was  engaged  in  trade  between  the  United 

States  and  Hawaii.    Further  on  in  the  opinion  of  the  court,  at  page 

247  of  211  U.  S.,  at  page  61  of  29  Sup.  Ct,  53  L.  Ed.  164,  IS  Ann. 

"  Cas.  127,  while  referring  to  section  4536  of  the  U.  S.  Rev.  Stat.,  the 

court  said: 

"We  think,  too,  that  the  section  la  to  be  construed  In  the  light  of  and  la 
connection  with  the  other  provisions  of  the  title  of  which  it  Is  a  part" 

From  a  careful  reading  of  this  case,  and  from  a  reading  of  the 
recent  case  of  The  Amelia  (D.  C.)  183  Fed.  899,  I  am  brought  to  the 
conclusion  that  the  act  of  1874  has  no  effect  upon  the  section  of  the 
act  of  1872  under  another  title.  I  do  not  think  that  section  2174  is 
inconsistent  with  any  part  of  its  own  title,  and  that  it  is  not  incon- 
sistent with  the  act  of  June  9,  1874.  The  naturalization  acts  should 
be  given  such  construction  as  will  insure  their  safe  and  efficient  opera- 
tion. It  IS  desirable  that  the  act  should  be  so  construed  as  to  admit 
desirable  types  for  citizenship  and  to  exclude  undesirables. 

In  a  case  somewhat  similar  to  this,  entitled  "In  the  Matter  of  Gustaf 
Anderson  Lind,"  192  Fed.  209,  Judge  Van  Fleet,  of  the  Circuit  Court 
of  the  Northern  District  of  California,  reached  this  same  conclusion. 
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The  question  here  presented  to  me  was  carefully  and  ably  considered 
by  Judge  Van  Fleet,  and  I  in  every  way  concur  with  his  conclusion. 

I  therefore  conclude  that  the  certificates  presented  arc;  sufficient,  and 
that  this  petitioner's  application  for  admission  slx)uld  be  granted* 


BTOWAH  LIGHT  ft  POWER  CO.  T.  YANCEY. 

(Circuit  Court,  B.  D.  Tennessee.    October  17,  191L) 

No.  1,632. 

%  Watcbb  and  Watkb  Coubses  (i  185^) — Eixcnuo  Light  and  Powkb  Coh- 

PANT — InCORPOBATION. 

Complainant  was  organized  in  Tennessee  and  chartered  to  erect  a  sys- 
tem of  waterworks  and  an  electric  light  plant  to  supply  the  inhabitants 
of  E.  and  surrounding  community  with  water,  light,  and  electricity  to 
operate  various  industries;  the  charter  authorizing  it  to  maintain  a 
system  of  waterworks  and  electric  lighting  and  Ice  plants.  Held,  that 
complainant  was  incorporated  under  Acts  Tenn.  1909,  p.  825,  c.  245,  pro- 
Tiding  for  the  organization  of  corporations  to  construct,  operate,  equip, 
and  maintain  waterworks  and  electric  lighting  and  ice  plants,  and  not 
under  Acts  Tenn.  1909,  c  127,  p.  449,  authorizing  the  incorporation  of  wa- 
ter and  electric  light,  heat,  and  water  power  companies;,  and  this,  not- 
withstanding an  attempt  to  insert  in  complainant's  charter  certain  pow- 
ers given  to  water,  electric  light,  heat,  and  power  companies. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
I  285;   Dec.  Dig.  §  185.^] 

I.  Statutes   (|   259^) — ^Application — ^Popuultion— Census— CKRTincATB   of 
Census  Supbbvisob. 

Acts  Tenn.  1900,  c.  245,  providing  for  the  incorporation  of  waterworks, 
electric  lighting  and  ice  plants,  declares  that  it  shall  apply  only  to  coun- 
ties having  a  population  of  20,920  and  not  exceeding  22,117,  or  a  popula- 
tion of  not  less  than  39,400  and  not  exceeding  39,450,  according  to  the 
federal  census  of  1900  or  any  subsequent  federal  census.  Held  that, 
where  a  federal  census  was  taken  and  under  it  the  act  became  applicable 
to  a  particular  county,  such  applicabUity  could  not  be  defeated  by  reason 
of  the  tAct  that  the  supervisor  of  the  census  had  not  sent  a  certificate  of 
the  population  to  the  clerk  of  the  county  court;  Uiere  being  nothing  in 
the  act  requiring  such  certificate  as  a  condition  of  applicability. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  8§  833,  340;  Dec. 
Dig.  i  259.*] 
8.  Constitutional  Law  (|  205*)— Classification— Population, 

Acts  Tenn.  1909,  a  245,  providing  for  Incorporation  of  waterworks, 
electric  lighting  and  ice  plants,  limits  its  application  to  persons,  firms, 
partnerships,  and  chartered  corporations  in  towns  and  cities  having  a 
population  of  not  more  than  5,000,  in  counties  having  a  population  of  hot 
less  than  20,920  and  not  more  than  22,117,  or  a  population  of  not  less 
than  39,400  and  not  exceeding  39,450,  according  to  the  census  of  1900 
or  any  subsequent  census.  Held,  that  such  classification  was  entirely 
arbitrary,  and  that  the  act  was  therefore  unconstitutional,  as  violating 
Const  Tenn.  art  11,  8  8,  requiring  uniformity  in  the  granting  :of  U^dt- 
Tidual  rights,  privileges,  immunities,  and  exemptions. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  M  601- 
e24;  Dec.  Dig.  8  205.*] 
L  Statutes  (§  80*)— Local  and  Special  Laws— Validity— Incorporation.* 

Such  act  was  not  general,  but  was  a  special  law  authorizing  a  certain 
kind  of  corporation  only  in  counties  having  a  population  within  narrow 
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and  arbitrary  limits,  and  only  authorizing  charter  to  such  a  corporation 
to  be  organized  in  such  counties  by  persons,  partnerships,  corporations, 
etc.,  within  towns  having  a  population  of  less  than  5,000,  and  was  there- 
fore violative  of  Const  Tenn.  art.  11,  {  8,  providing  that  no  corporation 
•  shall  be  created  by  special  laws,  but  that  the  General  Assembly  shall 
provide  by  general  laws  for  the  organization  of  all  corporations. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  ff  86-89;  Dec. 
Dig.  §  80.*]  ' 

6.  Statutes  (S  113*)— Validitt— Title. 

Acts  Tenn.  1909,  c.  245,  entitled  "An  act  authorizing  the  issue  of  a 
charter  for  water  works,  electric  lighting  and  ice  plants,  and  water,  ice 
and  electric  power  systems,  under  one  and  the  same  charter  of  incorpo< 
ration,"  was  not  invalid  as  violating  Const  Tenn.  art  2,  §  17»  providing 
that  no  bill  shall  contain  matter  not  expressed  in  its  title,  because  by 
section  1  of  the  act  chartered  corporations  may  obtain  a  charter  there- 
under. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  {§  141-144;  Dec 
Dig.  i  113.*] 

In  Equity.  Suit  by  the  Etowah  Light  &  Power  Company  against 
John  Yancey  for  the  condemnation  of  certain  water  rights.  On  de- 
murrer to  petition.    Sustained. 

This  suit  was  commenced  In  the  Circuit  Court  of  Monroe  County,  Tennes- 
see, by  a  petition  filed  by  the  Etowah  Water  &  Light  Company,  chartered 
and  organized  as  a  Tennessee  corporation,  against  John  Yancey,  a  citizen  and 
resident  of  North  Carolina.  The  petitioner  alleged  that  under  its  charter,  of 
which  profert  was  made,  it  was  authorized  and  empowered  to  erect  a  system 
of  waterworks  and  also  an  electric  light  plant  for  the  purpose  of  supplying 
the  town  of  Etowah  in  McMinn  County,  Tenn.,  the  inhabitants  thereof,  and 
the  surrounding  community,  with  water,  light  and  electricity  for  running 
various  industries,  and  that  for  the  purpose  of  obtaining  a  sufficient  amount 
(if  water  power  to  generate  electricity  sufficient  to  supply  the  needs  of  the 
town  of  Etowah,  its  inhabitants  and  the  surrounding  community,  it  would 
be  necessary  for  the  petitioner  to  acquire  water  rights  and  water  privileges 
over  and  upon  certain  lands  in  Monroe  County,  Tenn.,  owned  by  the  defend- 
ant, and  to  that  end  prayed  that  the  same  might  be  condemned  and  the  peti- 
tioner granted  the  right  to  go  upon  the  defendant's  lands  and  use  so  much 
of  the  water  from  the  creeks  flowing  over  said  lands  as  might  be  necessary 
for  such  purposes.  On  a  petition  filed  by  the  defendant  showing  the  neces- 
sary jurisdictional  amount,  the  Circuit  Court  of  Monroe  County,  Tenn.,  or- 
dered the  removal  of  the  suit  to  the  Circuit  Court  of  the  United  States.  A 
copy  of  the  record  having  been  filed  therein,  and  the  defendant  having 
craved  oyer  of  the  defendant's  charter  and  the  same  having  been  produced, 
the  defendant  thereupon  filed  a  demurrer  to  the  petition  upon  various  grounds! 

McCroskey  &  Peace,  of  Madisonville,  for  plaintiff. 
Cornick,  Frantz  &  McConnell,  of  Knoxville,  for  defendant 

SANFORD,  District  Judge.  [1]  1.  It  is  clear  that  the  complain- 
ant is  organized  as  a  corporation  under  chapter  245  of  the  Tennessee 
Acts  of  1909,  p.  825,  and  not  under  chapter  127  of  the  Tennessee 
Acts  of  1909,  p.  449. 

Chapter  245  provides  for  a  charter  of  incorporation  *'for  the  pur- 
pose of  constructing,  putting  in  operation,  equipping,  and  maintain- 
ing a  system  of  waterworks  and  electric  lighting  plant  and  ice  plant 
under  one  and  the  same  charter,"  etc.  (section  1).  Chapter  127  pro- 
vides for  the  incorporation  of  *'water  and  electric  light,  heat  and  wa- 
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ter  power  companies"  (section  1),  and  provides  for  a  form  of  charter 
setting  out  in  detail  the  purposes  of  the  company.  The  charter  of 
the  petitioner  does  not  purport  to  set  out  its  corporate  purposes  as 
provided  in  said  chapter  127,  and  contains  no  reference  to  heating 
and  water  power,  which  are  two  of  the  purposes  provided  for  in 
chapter  127.  On  the  contrary  it  does  state  the  purpose  to  be  to 
maintain  a  system  of  waterworks  and  electric  lighting  and  ice  plants, 
which  are  the  specified  corporate  purposes  under  chapter  245 ;  and  in 
stating  its  corporate  purposes,  it  sets  out  in  substantially  the  very 
words  of  the  Act  the  corporate  purposes  provided  for  by  chapter  245. 
In  short  it  is  entirely  plain  that  it  is  organized  as  a  waterworks,  elec- 
tric lighting  and  ice  company  under  chapter  245,  and  not  as  a  water, 
electric  light,  heat  and  water  power  company  under  chapter  127. 

The  fact  that,  there  has  been  an  attempt  to  insert  in  the  charter  of 
this  waterworks,  electric  light  and  ice  company  certain  powers  given 
to  water,  electric  light,  heat  and  water  power  companies  under  chap- 
ter 127  obviously  cannot  change  the  result.  The  test  is  not  the  pow- 
ers which  the  applicants  have  assumed  to  take  in  the  charter,  but 
the  corporate  purpose,  that  is,  whether  its  corporate  purposes  are 
those  provided  for  by  chapter  245  or  those  provided  for  by  chapter 
127.  It  is  entirely  clear  to  my  mind,  as  stated,  that  the  corporate 
purposes  are  those  provided  for  by  chapter  245  and  not  those  pro- 
vided for  by  chapter  127,  and  that  the  validity  of  its  charter  must 
depend  Upon  tfie  validity  of  chapter  245  of  the  Acts  of  1909. 

[2]  2.  The  first  ground  of  demurrer  is  that  section  245  of  the 
Acts  of  1909,  which  is  local  and  qualified  upon  its  face,  did  not  apply 
to  McMinn  County,  Tenn.,  at  the  time  of  its  passage  or  at  the  time 
the  petitioner  was  organized  in  McMinn  County.  Section  2  of  this 
Act  provides  that  it  shall  apply  only  to  counties  having  a  population 
of  not  less  than  20,920  and  not  exceeding  22,117,  or  a  population  of 
not  less  than  39,400  and  not  exceeding  39,450,  according  to  the  fed- 
eral census  of  1900  or  any  subsequent  federal  census.  At  the  time 
of  its  passage  it  applied  under  the  census  of  1900  only  to  Lauderdale, 
Sevier  and  Gibson  Counties  and  did  not  apply  to  McMinn  County. 
The  demurrant  insists  that  it  did  not  apply  to  McMinn  County  under 
the  federal  census  of  1910  when  the  petitioner  was  incorporated  be- 
cause the  fact  that  McMinn  County,  under  the  federal  census  of 
1910,  had  a  population  of  21,046  so  as  to  bring  it  within  the  Act 
had  not  then  been  certified  by  the  director  of  the  federal  census  to 
the  clerk  of  the  county  court.  I  do  not  think  this  ground  of  de- 
murrer is  well  taken.  If  in  fact  the  federal  census  had  been  taken 
and  under  that  census  the  provisions  of  the  Act  had  become  applica- 
ble to  McMinn  County,  such  applicability  cannot  be  defeated  by  reason 
of  the  fact  that  the  supervisor  of  the  census  had  not  sent  a  certificate 
of  the  population  to  the  clerk  of  the  county  court,  there  being  notch- 
ing in  the  Act  requiring  such  certificate  as  a  condition  of  applica- 
bility. 

[3]  3.  The  second  ground  of  demurrer  is  that  chapter  245  of  the 
Acts  of  1909  under  which  petitioner  attempted  to  be  organized,  is 
unconstitutional,  null  and  void.    The  first  ground  of  unconstitution- 
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ality  relied  on  is  that  this  Act  violates  article  11,  §  8,  of  the  Tennes- 
see Constitution  in  attempting  to  grant  certain  individuals  rights, 
privileges  and  immunities  not  granted  to  other  members  of  the  com- 
munity, and  conferring  extraordinary  benefits  upon  an  arbitrary  class. 
This  objection  is,  in  my  opinion,  well  taken. '  This  Act,  which  is  of 
a  somewhat  extraordinary  character  and'  very  inartificially  phrased, 
purports  to  confer  upon  all  persons,  firms,  partnerships,  copartner- 
ships and  chartered  corporations  within  towns,  cities  and  villages 
in  the  State  of  a  population  of  not  more  than  5,000  inhabitants  ac- 
cording to  any  federal  census,  the  right  to  take  out  a  charter  of  in- 
corporation for  a  waterworks,  electric  light  and  ice  plant  under  the 
same  charter,  provided  these  provisions  shall  only  apply  to  counties 
having  a  population  between  the  two  narrow  limits  above  stated. 
This  Act  contains  two  apparent  limitations  upon  the.  organization  of 
such  waterworks,  electric  light  and  ice  companies:  first,  that  the  ap- 
plicants must  be  persons,  firms,  partnerships,  copartnerships  or  char- 
tered corporations  within  towns,  cities  or  villages  having  a  popula- 
tion of  not  more  than  5,000  according  to  the  federal  census;  and, 
second,  that  the  corporation  itself  can  only  be  incorporated  within 
counties  of  the  limited  populations  above  set  forth.  I  am  unuble  to 
avoid  the  conclusion  that  as  a  matter  of  sound  construction  the  right 
to  form  such  corporations  is  limited  to  persons,  partnerships,  corpo- 
rations, etc.,  within  towns  of  the  population  above  stated,  with  the 
further  limitation,  that  the  provisions  of  the  Act  apply  only  within 
counties  having  the  narrow  limits  of  population  above  set  forth.  I 
am  fiuther  unable  to  avoid  the  conclusion  that  such  a  classification 
is  entirely  arbitrary,  and  that  this  legislation,  in  so  far  as  it  grants 
the  right  of  forming  such  corporations  only  to  persons  within  towns 
not  exceeding  the  population  specified  and  lying  within  counties  with- 
in the  narrbw  limits  of  population  specified,  is  in  violation  of  the  first 
clause  of  article  11,  §  8,  of  the  Constitution  of  Tennessee,  which  pro- 
vides that  the  Legislature  shall  have  no  power  to  pass  any  law  grant- 
ing to  any  individuals  rights,  privileges,  immunities  or  exemptions 
other  than  such  as  may  be  by  the  same  law  extended  to  any  member 
of  the  community  who  may  be  able  to  bring  themselves  within  the 
provisions  of  such  law.  VVhile  citizens  may  be  classified  under  this 
article,  such  classification  must  be  natural  and  not  arbitrary  or  capri- 
cious. In  an  elaborate  review  of  the  Tennessee  cases  arising  under 
this  provision  of  the  Constitution  made  by  the  learned  special  Judge 
Baxter  in  Stratton  Claimants  v.  The  Morris  Claimants,  89  Tenn.  497, 
524,  15^.  W.  87,  12  L.  R.  A.  70,  it  was  stated  that  none  of  the  leg- 
islative classifications  of  citizens  which  have  been  sustained  by  the 
Supreme  Court  of  Tennessee  were  arbitrary  in  character,  but  that 
every  one  of  them  were  made  either  for  purposes  of  taxation,  for 
police  purposes,  for  the  necessary  protection  of  the  particular  class, 
or  for  the  release  of  a  class  from  some  particular  obligation  or  lia- 
bility. No  ground  for  the  classification  made  under  this  Act  appears 
to  the  court.  No  reason  is  even  suggested  in  argument  why  persons, 
partnerships,  et<i.,  in  towns  of  this  size,  in  counties  of  this  particular 
size,  should  have  the  right  to  form  a  corporation  for  waterworks  and 
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electric  light  and  gas  plants  under  one  charter,  which  is  not  conferred 
upon  persons,  partnerships,  etc.,  in  other  towns  and  in  the  other  coun- 
ties of  the  State.  The  classification  appears  to  be  entirely  arbitrary. 
For  that  reason  it  must  be  held  that  this  Act  violates  the  first  clause  of 
article  11,  •§  8,  of  the  Constitution  of  Tennessee,  and  is  hence  uncon- 
stitutional and  void. 

[4]  A  further  ground  of  objection  urged  is  that  it  violates  the 
last  clause  of  said  article  11,  §  8,  of  the  Tennessee  Constitution,  which 
provides  that  no  corporation  shall  be  created  by  special  laws,  but 
the  General  Assembly  shall  provide  by  general  laws  for  the  organiza- 
tion of  all  corporations*  I  am  constrained  to  hold  that  chapter  245 
of  the  Act  of  1909  is  not  a  general  law;  that  it  was  intended  by 
this  provision  of  the  Constitution*  that  corporations  should  only  be 
organized  under  general  laws  which  should  be  applicable  throughout 
the  State,  or  at  least  in  all  portions  of  the  State  similarly  situated, 
and  that  a  law  which  on  its  face  authorizes  a  certain  kind  of  corpo- 
ration only  in  counties  having  a  population  within  two  narrow  and 
arbitrary  limits,  and  only  permits  the  charter  for  such  corporations 
to  be  obtained  in  such  counties  by  persons,  partnerships,  corpora- 
tions, etc.,  within  towns  ^having  a  population  of  less  than  5,000,  is 
not  a  general  law  for  the  organization  of  corporations  within  the 
meaning  of  the  Constitution;  and  that  for  this  reason  also  chapter 
245  of  the  Acts  of  1909  must  be  held  unconstitutional  and  void. 

[5]  4.  The  third  ground  of  objection  urged  is  that  this  Act  is  void 
because  violative  of  article  2,  §  17,  of  the  Constitution,  providing  that 
no  bill  shall  become  a  law  which  expresses  more  than  one  subject,  that 
subject  to  be  expressed  in  the  title.  The  argument  is  that  the  provi- 
sion in  section  1  of  the  Act  that  chartered  corporations  may  obtain  a 
charter  of  incorporation  is  not  expressed  in  the  title.  This  objection 
is,  however,  in  my  opinion,  not  well  taken.  The  caption  of  the  Act 
recites  that  it  is  an  Act  "authorizing  the  issue  of  charter  for  water- 
works, ice  plants,  electric  lighting  plants  ^d  water,  ice  and  electric 
power  plants  or  system  under  one  and  the  same  charter  of  incor- 
poration.*' The  caption  does  not  indicate  that  the  right  of  such  in- 
corporation is  limited!  to  individuals,  and  however  anomalous  the  pro- 
vision may  be  allowing  one  corporation  to  take  out  a.  charter  for 
another  corporation,  I  do  not  think  it  can  be  justly  held  that  this  an- 
omalous provision  extended  beyond  the  broad  language  used  in  the 
caption,  which  shows  that  it  relates  to  the  incorporation  of  corpora- 
tions for  the  purposes  indicated,  without  attempting  to  define  or  re- 
strict the  persons  or  corporations  who  may  obtain  such  incorporation 
under  the  Act 

5.  The  third  ground  of  demurrer  relates  to  the  alleged  invalidity 
of  chapter  127  of  the  Acts  of  1909,  as  including  more  than  one  sub- 
ject of  legislation.  It  is,  however,  unnecessary  in  my  opinion,  to 
pass  upon  this  question,  since  I  think  it  clear  that  the  petitioner  is 
not  organized  under  chapter  127,  and  being  organized  under  an  Act 
which  is  unconstitutional  and  void,  it  cannot  acquire  the  right  of  con- 
demnation because  the  applicants  have  inserted  in  their  charter  a 
provision  for  eminent  domain  applicable  under  chapter  127  of  the 
197  F.— 54 
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Acts  of  1909  only  to  the  companies  organized  under  that  Act  for 
different  purposes  from  those  of  the  petitioner. 

6.  For  the  same  reason  it  is  unnecessary  to  pass  upon  the  fourth 
ground  of  demurrer  relating  to  the  question  as  to  whiether  if  chapter 
24?  of  the  Acts  of  1909  were  valid,  the  petitioner,  under  the  peculiar 
phraseology  of  that  Act,  would  have  the  right  to  condemn  property 
in  another  county  than  that  in  which  it  was  incorporated. 

7.  For  like  reasons  it  is  unnecessary  to  pass  upon  the  fifth  ground 
of  demurrer  as  to  whether  the  petition  sufficiently  describes  the  land, 
a  portion  of  which  is  wanted,  and  the  extent  to  which  the  same  is 
wanted  or  the  purpose  for  which  it  is  wanted  under  the  general  pro- 
visions of  law  applicable  to  condemnation  proceedings,  although  it 
may  be  said,  in  passing,  that  if  the  Act  under  which  the  petitioner 
was  incorporated  were  valid  and  it  otherwise  had  the  power  of  em- 
inent domain,  it  is  probable  that  this  objection  should  have  been  taken 
by  a  motion  for  a  more  specific  statement  of  the  cause  of  action  rather 
than  by  demurrer,  under  the  provisions  of  sections  2884-2885  of  the 
Code'  of  Tennessee  (Shan.  §§  4605,  4606). 

8.  For  the  reasons  above  stated  an  order  will  be  entered  sustaining 
the  demurrer  and  dismissing  the  petition  at' the  costs  of  petitioner. 


HITNER  et  al.  v.  DIAMOND  STATE  STEEL  CO. 

(Circuit  Court,  D.  Delaware.    October  12,  191L) 

No.  260. 

1.  Sales  (|  90*) — Contract— Obdeb. 

Where  a  yaUd  oral  agreement  for  the  sale  and  delivery  of  merchandise 
contemplated  delivery  on  written  orders,  and  orders  not  only  consistent 
with  but  confirmatory  of  the  agreement  were  received  from  the  buyer, 
snch  orders  in  no  way  to^  the  place  of  the  agreement 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {  253;  Dec.  Dig.  | 
90.*] 

2.  Sales  (§  89*) — Contract — Change. 

Where  an  oral  contract  for  the  sale  and  delivery  of  iron  on  written 
order  was  fully  executed  by  the  buyer  by  making  the  order  and  by  fuU 
payment  of  the  purchase  price,  his  subsequent  letter  demanding  condi- 
tions inconsistent  with  those  agreed  upon  did  not  change  the  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  251,  252,  259;  Dec. 
Dig.  {  89.*] 

8.  Sales  (§  391  ♦) — Rights  op  Buyeb— Recovebt  op  Pbics:  Paid. 

Where  goods  are  sold  for  delivery  on  written  orders  and  subject  to 
inspection  before  shipment  and  the  purchase  price  is  paid  in  advance,  and 
the  only  variance  between  the  goods  ordered  and  those  delivered  is  in 
size,  the  buyer  cannot,  in  the  absence  of  a  stipulation  covering  such  im- 
perfections, recover  back  the  purchase  price  paid,  although,  because  of 
the  inconvenience  and  through  no  fault  of  the  seller,  he  has  not  exer- 
cised his  right  of  inspection. 

[Ed.  Note.— -For  other  cases,  see  Sales,  Cent  Dig.  S§  1110-1127;  Dec 
Dig,  i  391.*] 

•For  other  cues  see  same  topic  A  S  NxndBBB  In  Dec.  Jb  Am.  Digs.  1907  to  date,  ft  RepT  Indexes 
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In  Equity.  Action  by  Henry  A.  Hitner  and  another  against  the 
Diamond  State  Steel  Company.  To  report  of  special  master  denying 
its  petition  for  an  order  requiring  the  receivers  of  defendant  company 
to  pay  it  certain  damages,  the  Allegheny  Forging  Company  excepts. 
Report  approved  and  confirmed,  and  petition  dismissed. 

See,  also,  176  Fed.  384. 

Benjamin  Nields,  of  Wilmington,  Del.,  for  petitioner. 
Andrew  C.  Gray,  of  Wilmington,  Del.,  for  receivers  of  defendant 
company. 

BRADFORD,  District  Judge.  Otto  Refior  in  and  by  his  trade- 
name of  Allegheny  Forging  Company  has  excepted  to  the  report  of  a 
special  master  denying  his  petition  for  an  order  requiring  the  receivers 
of  The  Diamond  State  Steel  Company  to  pay  to  him  certain  moneys 
by  way  of  damages  for  alleged  breach  of  a  contract  between  them 
and  him.  In  his  petition  Refior  who  is  engaged  in  the  business  of 
manufacturing  rivets  and  buying  and  selling  iron  and  steel  products 
in  Pittsburgh,  Pennsylvania,  alleged  in  substance  that  in  December, 
1905,  he  placed  with  the  receivers  certain  written  orders  for  nut  iron, 
hexagon  tapped  nuts  and  track  spikes ;  that  he  made  payment  in  full 
to  the  receivers  for  such  iron,  nuts  and  spikes  before  they  were  de- 
livered or  shipped  to  him ;  that  the  iron,  nuts  and  spikes  shipped  by 
the  receivers  in  consequence  of  such  written  orders*  were  in  large  part 
not  of  the  kind  and  quality  ordered  to  be  shipped  but  defective  and 
unsuitable  for  the  purpose  for  which  the  orders  had  been  given  and  of 
little  or  no  value  to  the  petitioner ;  that  he  had  notified  the  receivers 
that  he  held  such  iron,  nuts  and  spikes  subject  to  their  order  and  had 
made  demand  on  them  to  refund  to  him  the  purchase  moneys  paid 
by  him  in  advance  as  above  stated,  but  they  had  refused  so  to  do.  It 
appears  from  the  evidence  that  Refior  wrote  December  13,  1905,  a 
letter  addressed  to  The  Diamond  State  Steel  Company  in  which  he 
said  that  he  could  use  a  certain  quantity  of  nut  iron  described  in  the 
letter,  and  asking  the  lowest  price  for  the  same,  and  also  desired  in- 
formation as  to  "the  condition  of  the  iron,  and  whether  same  is  in 
coils  or  straight  bars,  and  if  in  straight  bars,  the  length."  This 
communication,  while  stating  a  desire  on  Refior's  part  to  obtain  nut 
iron  as  described  and  asking  for  its  condition  and  price,  was  not  in 
aay  sense  an  oflfer  nor  could  it  of  itself  either  constitute  a  contract 
or  serve  as  the  basis  of  a  contract  between  the  receivers  and  him. 
It  further  appears  that  there  were  negotiations  between  Refior  and 
the  receivers  December  15,  1905,  which  resulted  in  an  oral  contract, 
agreement  or  understanding  touching  the  subject  matter  of  this  con- 
troversy. The  receiver  Winchester  testified  to  the  effect  that  on  or 
about  that  day  there  was  a  conversation  in  the  main  office  of  The 
Diamond  State  Steel  Company  in  Wilmington,  Delaware,  between 
Refior  and  the  receivers  relating  to  the  purchase  of  material  which  the 
receivers  had  for  sale ;  that  Refior  wanted  to  buy  some  nut  iron  and 
"there  was  some  question  as  to  the  manner  of  payment";  that  he, 
Refior,  proposed  "that  we  draw  on  him,  draw  drafts  witii  bills  of 
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lading  attached/'  which  the  receivers  refused  to  do,  "feeling  that  he 
was  here  and  he  had  better  look  at  the  stuff  and  pay  for  it";  that 
"we  didn't  want  the  cars  to  get  to  Pittsburgh  and  be  at  the  mercy  of 
the  buyer,  whom  we  didn't  know  anything  more  about  than  Mr. 
Refior";  that  the  receivers  "agreed  to  sell  him  this  iron  that  was 
down  there,  he  to  be  satisfied  with  the  stuff  and  pay  for  it  before  it 
left  the  yards  of  The  Diamond  State  Steel  Company";  that  Refior 
could  look  at  the  material  and  "see  it  before  it  went  on  the  cars,  and 
have  his  man  look  at  it,  but  we  were  not  to  have  any  afterclaps,  or 
anything  to  do  with  the  stuff,  after  it  got  to  Pittsburgh,  and  it  was 
to  be  fully  paid  for  before  it  left  the  yards";  that  the  understanding 
was  that  Refior  after  the  material  had  left  the  yards  of  the  sted 
company  "could  not  say  it  was  not  up  to  standard,  or  was  not  what 
he  had  bought";  that  when  the  material  "was  loaded,  or  in  process 
of  loading  on  the  car,  or  before  it  was  put  on  the  car,  he  could  see 
and  satisfy  himself  that  this  stuff  was  satisfactory  to  him,  according 
to  his  ideas  as  to  what  it  should  be" ;  and  that  Refior  agreed  that  afl 
the  material  "he  might  buy  from  us  was  to  be  paid  for  before  it  left 
the  yards."  The  receiver  Wallace  testified  to  the  effect  that  at  the 
above  mentioned,  interview  Refior  told  him  that  "he  had  been  through 
the  works  and  had  seen  several  lots  of  material  that  he  might  use  if 
we  could  agree  upon  a  price" ;  that  the  witness  told  Refior  "that  the 
only  way  in  which  we  could  or  would  sell  the  material  was  to  sell 
it  at  a  price  to  be  paid  for  before  it  was  shipped,  and  that  we  could 
not  run  the  risk  of  there  being  any  condemnation,  or  any  claims  made 
for  shipment,  by  reason  of  tihe  conditions  under  which  we  acted  in 
selling  the  material";  that  witness  told  Refior  "that  he  could  make 
any  inspection,  or  have  any  one  superintend  the  weighing  or  shipping 
of  the  material  that  he  desired,  but  that  the  one  thing  that  we  must 
insist  upon  was  that  when  it  passed  away  from  Wilmington  and  was' 
paid  for  we  could  entertain  no  claims  of  any  character" ;  that  Refior 
wanted  "to  buy  it  subject  to  his  paying  for  it  cash  against  bill  of 
lading,  or  sight  draft  against  bill  of  lading  and  shipping  receipt,  but 
that  we  declined  to  do";  that  Refior  "in  the  beginning,  did  want  to 
buy  it  upon  different  terms  and  conditions,  but  we  sold  it  at  a  price 
below  the  market,  and  as  he  finally  bought  the  material  he  evidently  con- 
sidered that  in  connection,  with  the  purchase  price" ;  that  the  receiv- 
ers sold  the  material  to  Refior  below  the  market  price  for  standard 
material  of  that  character  "simply  because  we  had  a  certain  quantity 
of  certain  sizes  that  might  not  be  exactly  what  a  consumer  might 
need  for  his  purpose,  and  he  might  be  compelled  to  use  some  of  it 
at  a  disadvantage";  that  at  that  time  the  material* "was  sold  at  the 
price  agreed  upon,  to  be  paid  for  before  we  shipped  the  material,  and 
he  had  the  privilege,  if  he  desired  to  exercise  it,  of  having  any  inspec- 
tion of  the  material,  or  its  weighing,  made  before  shipment,  but 
after  shipment  we  were  not  to  be  called  upon  to  entertain  any  claims 
of  any  character" ;  that  "the  terms  and  conditions  that  I  have  stated 
covered  all  material  that  we  sold  to  him,  and  we  stated  distinctly  that 
it  would  cover  anything  else  that  he  might  buy  from  us";  that  "the 
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purchase  and 'sale  of  the  material  was  definitely  agreed  upon  at  the 
interview  that  I  have  referred  to,  verbally" ;  that  the  material  then 
sold  to  Refior  was  "the  larger  portion  of  the  nut  iron  which  he 
bought,  and  the  understanding  *  *  *  was  arrived  at  then,  that 
he  could  add  to  that  if  he  desired  to" ;  that  in  accordance  with  that 
understanding  Refior  did  add  to  his  order  and  did  thereafter  buy 
from  the  receivers  material  under  the  terms  and  conditions  above 
mentioned.  The  witness  Todd  testified  to  the  effect  that  at  the  above- 
mentioned  interview  Refior  "inquired  of  Mr.  Wallace  as  to  the  pur- 
chase of  this  material,  and  Mr.  Wallace  distinctly  told  him  that  it 
was  to  be  sold  for  cash  at  Wilmington,  free  on  cars  here,  subject  to 
his  inspection  at  the  works  here,  if  he  so  desired" ;  that  "subsequently 
the  orders  came  to  us  for  the  materials  which  he  had  purchased"; 
and  that  it  was  agreed  that  "the  material  which  he  purchased  was 
to  be  subject  to  his  inspection  at  Wilmington,  if  he  so  desired;  other- 
wise, we  would  load  and  ship  it  as  he  directed,  and  there  were  to 
be  no  deductions  or  claims  for  shortages  of  any  character,  after  the 
goods  left  Wilmington"  or  on  account  of  "imperfect  goods."  Refior 
in  his  testimony  gives  a  diflFerent  version  of  what  occurred  at  the 
interview  of  December  IS,  1905;  but  in  so  far  as  his  statements  vary 
on  material  points  from  those  of  Winchester,  Wallace  and  Todd,  a 
decided  preponderance  of  the  evidence  is  against  him.  It  appears 
that  after  the  above  mentioned  interview  a  number  of  written  orders 
were  placed  with  the  receivers  by  Refior  in  and  by  the  name  of  Al- 
legheny Forging  Company  for  material  including  nut  iron,  hexagon 
tapped  nuts  and  track  spikes,  and  in  his  behalf  it  is  contended  that 
whatever  contract  or  contracts  existed  between  him  and  the  receiv- 
ers wholly  grew  out  of  and  rested  upon,  not  the  oral  negotiations 
of  December  15,  but  such  written  orders  in  connection  with  the  cor- 
respondence between  the  parties  affecting  or  touching  the  same.  Par- 
ticular stress,  by  way  of  illustration,  was  laid  upon  the  order  of 
December  16,  and  the  letter  of  December  19,  1905.  That  order  was 
for  34  tons  of  cold  punched  nut  iron,  mentioning,  among  other  things, 
sizes,  price  and  mode  of  delivery.  In  the  letter,  written  before  de- 
livery or  shipment  of  the  iron,  it  was  stated : 

''Regarding  the  thirty-four  (34)  Tons  of  O.  P.  Nut  Iron,  would  state  that 
this  must  be  good  quality  of  cold  rolled  material,  otherwise  we  could  not  use 
it  We  advise  you  of  this  so  as  not  to  put  you  to  any  expense  should  the  iron 
reach  here  and  not  be  satisfactory," 

[1]  It  is  argued  that  the  order  must  be  read  in  >  the  light  of  the 
letter  and  that  the  two  measured  and  determined  the  contractual  rights 
of  the  parties ;  and  that  no  other  conclusion  can  be  reached  without 
defeating  their  intention  and  violating  the  rule  forbidding  the  varying 
or  contradiction  of  written  contracts  by  proof  of  oral  agreements  in- 
consistent therewith.  This  position  I  deem  unsound.  There  is  a  vital 
distinction  between  an  independent  accepted  written  order  which  of 
itself  constitutes  the  contract  between  the  parties  and  fully  measures 
their  contractual  rights  and  liabilities  and  a  written  order  given  merely 
for  the  purpose  and  in  the  course  of  part  performance  of  a  valid  oral 
contract  between  the  parties.    And  where  a  valid  oral  agreement  for 
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the  sale  and  delivery  of  merchandise  contemplates  its  delivery  on  writ- 
ten orders,  and  orders  for  the  same  are  received,  it  is  not  to  be  as- 
sumed that  such  orders  are  substituted  for  the  contract  in  whole  or 
in  part,  unless  the  orders  are  inconsistent  with  the  contract  and  are 
accepted  by  the  party  to  whom  given.  The  order  of  December  16, 
1905,  does  not  purport  to  abrogate  or  in  any  manner  impair  the  oral 
contract  of  the  preceding  day.    On  the  contrary  it  is  therein  stated: 

"This  confirms  verbal  order  of  yesterday  and  the  6  Tons  lx%  In  addition." 

[2,  3]  The  "verbal  order  of  yesterday"  was  part  and  parcel  of  the 
oral  contract  between  the  parties  in  which  the  receivers  agreed  that 
Refior  should  have  the  right  fully  to  inspect  all  material  ordered  by 
him  before  it  was  removed  from  the  premises  of  the  steel  company, 
and  Refior  agreed  to  pay  cash  for  the  same  before  shipment  and  not 
to  make  claim  after  shipment  against  the  receivers  for  any  defects 
or  insufficiencies  in  such  material.  The  written  order  was  subject  to 
the  stipulations  and  conditions  of  the  oral  contract.  The  order  on 
its  face  in  other  respects  indicates  that  it  was  given  in  the  course  of 
carrying  into  execution  the  oral  contract.  Not  only  does  it  contain 
the  statement  that  the  price  should  be  ly^^  per  pound  "less  1% 
for  cash,"  but  shows  that  it  was  accompanied  by  a  check  for  $1,009.80, 
being  the  price  ascertained  by  deducting  1%  from  the  gross  amount 
representing  the  34  tons  at  1%^  per  pound.  Had  the  order  not 
been  given  in  conformity  to  and  pursuance  of  the  pre-existing  oral 
contract  it  would  be  difficult  if  not  impossible  to  account  for  the  facts 
that  Refior  without  any  meeting  of  minds  should  have  assumed  that 
there  would  be  a  deduction  of  1%  for  cash  and  have  forthwith  sent 
a  check  for  the  amount  computed  on  that  assumption.  The  only  rea- 
sonable conclusion  at  this  point  is  that  the  $1,009.80  was  paid  by 
Refior  for  iron  ordered  by  him  pursuant  to  the  oral  agreement  and 
to  be  delivered  to  him,  not  only  under  the  written  order,  but  subject 
to  the  stipulations  and  conditions  of  that  agreement.  That  oral  agree- 
ment in  connection  with  the  written  order  and  the  payment  in  full  of 
the  purchase  price  constituting  a  valid  contract  fully  executed  on  the 
part  of  Refior  for  the  delivery  to  him  of  the  iron  under  and  subject 
to  the  stipulations  and  conditions  of  such  agreement,  no  subsequent 
requirement  or  demand  by  him  contained  in  his  above  quoted  letter 
of  December  19,  1905,  or  in  any  other  letter,  inconsistent  with  such 
stipulations  or  conditions  and  not  assented  to  by  the  receivers,  could 
in  any  respect  change  or  impair  the  contract  between  the  parties.  Sim- 
ilar considerations  are  applicable  to  the  other  orders  for  iron,  dis- 
closed in  the  pleadings  and  evidence,  given  by  Refior  to  the  receivers, 
it  appearing  that  in  each  case  he  made  a  cash  payment  of  the  pur- 
chase price.  A  clear  preponderance  of  the  evidence  establishes  the 
proposition  that  these  various  orders  for  iron  were  in  subordination 
to  the  stipulations  and  conditions  of  the  original  oral  contract  which, 
while  securing  to  Refior  a  right  before  shipment  to  fully  inspect  all 
material  ordered,  debarred  him  thereafter  from  making  claim  for  de- 
fects or  insufficiencies.  The  fact  that  he  did  not  avail  himself  of  his 
right  of  inspection  certainly  is  not  attributable  to  any  fault  on  the 
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part  of  the  receivers.  A  thorough  inspection  before  shipment  might 
and  probably  would  have  involved  considerable  inconvenience  owing 
to  the  manner  in  which  the  material  was  packed.  But  this  element 
of  inconvenience  could  not  relieve  Refior  from  the  obligations  of  the 
contract  he  had  entered  into.  It  is  undoubtedly  true  as  a  general  rule 
that  if  one  orders  of  receivers  certain  goods  and  pays  the  purchase 
price  before  delivery  and  the  receivers  fail  to  deliver  the  goods  or- 
dered, but  furnish  other  and  different  goods,  the  amount  of  the  pur- 
chase price  paid  may  be  recovered.  And  this  may  be  done,  not  on 
the  ground  of  warranty,  but  because  what  was  ordered  has  not  been 
delivered  and  he  who  made  such  payment  is  entitled  in  equity  and 
good  conscience  to  be  reimbursed.  But  the  facts  disclosed  in  this 
case  exclude  the  application  of  the  rule;  for  evidently  it  cannot  ap- 
ply where  there  is  substantial  identity  between  the  goods  ordered  and 
those  delivered  and  the  variance  consists  in  mere  defects  or  insuffi- 
ciencies in  size,  whatever  might  be  the  right  to  rescind  or  to  recover 
for  breach  of  warranty,  if  there  be  one,  in  the  absence  of  a  stipula- 
tion covering  such  imperfections. 

On  the  whole  I  think  that  the  conclusion  reached  by  the  special 
master  is  sound  and  fully  justified  by  the  evidence.  It  is  unnecessary 
to  discuss  in  detail  the  several  exceptions  to  his  report.  If  he  erred 
at  all  it  was  harmless  error.  The  report  must,  therefore,  be  approved 
and  confirmed  and  the  petition  dismissed,  with  costs.  Let  the  proper 
order  or  decree  be  prepared  and  submitted. 


THB  CATHERINE  M.  MONAHAN. 

(District  Ck>urt,  D.  Blaryland.    June  29,  1912.) 

MABimnB  Liens  (f  31*) — Right. to  Lien— Advances  Made  by  Pabt  Ownbe. 
A  partnership  cannot  assert  a  maritime  lien  for  advances  made  against 
a  vessel  of  which  one  of  the  partners  is  part  owner. 

[Ed.  Note. — For  other  cases,  see  Maritime  Liens,  Gent  Dig.  {  40;  Dec. 
Dig.  S  31.*] 

In  Admiralty.  Suit  by  Louis  Martin  against  the  schooner  Cather- 
ine M.  Monahan.  In  the  matter  of  the  intervening  petition  of  Fields 
S.  Pendleton  and  another.    Petition  dismissed. 

Arthur  D.  Foster,  of  Baltimore,  Md.,  for  libelant  and  intervening 
petitioner. 
Edward  E.  Blodgett,  of  Boston,  Mass.,  for  respondent 

ROSE,  District  Judge.  The  issues  before  the  court  are  raised  by 
the  intervening  petition  of  Fields  S.  Pendleton  and  Edwin  S.  Pendle- 
ton, copartners  trading  as  Pendleton  Bros.  The  petitioners  are  ship- 
brokers.  Their  offices  are  in  New  York  City.  The  "Catherine  M. 
Monahan"  was  an  American  vessel.  During  a  part  of  the  time  with 
which  in  this  case  we  are  concerned  its  home  port  was  Providence, 
R.  I. ;  during  the  rest  of  the  time  New  London,  Conn.    From  time  to 

*For  other  casei  lee  sune  topic  it  8  numbxb  in  Doc.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indoxos 
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time  the  petitioners  advanced  moneys  for '  the  expense  of  the  ship 
or  for  expenditures  in  some  way  connected  with  the  ship.  At  no 
time  at  which  any  such  advance  was  made  was  the  ship  in  the  static 
of  Connecticut.  Some  of  the  advances  were  made  when  the  ship 
was  in  ports  south  of  Cape  Hatteras  upon  drafts  drawn  by  the 
master  upon  the  petitioners;  others  were  made  to  the  master  when 
in  the  port  of  New  York.  For  these  advances  the  petitioners  claim 
to  have  a  lien  upon  the  ship.  With  their  petition  of  intervention 
they  filed  an  itemized  account.  It  aggregates  $5,027.08.  The  larger 
part  of  this  sum  is  for  money  advanced  the  master  to  pay  persons 
who  if  they  had  not  been  paid  would!  have  had  maritime  liens  for 
their  bills  upon  the  ship.  An  appreciable  item  in  the  account,  how- 
ever, is  for  commissions  alleged  to  ht  due  the  petitioners  for  their 
services  in  from  time  to  time  negotiating  charters  for  the  vessel. 
The  petitioners  -also  charge  the  ship  with  the  premiums  paid  by  them 
on  the  insurance  they  caused  to  be  effected  on  the  amount  of  their 
advances.  There  are  also  some  other  items  of  relatively  trifling 
amount  for  telegraph  and  long  distance  telephone  charges.  There 
is  evidence  in  the  record  from  which  it  may  be  inferred  that  some 
part,  though  probably  not  a  large  part,  of  the  advances  made  to  the 
master  in  New  York  or  in  Southern  ports  were  applied  by  the  latter 
to  the  payment  of  his  own  wages. 

The.  ship's  agent  during  this  time  was  Mark  O.  Gilbert.  Capt.  Gil- 
bert was  at  the  same  time  president  of  the  Gilbert  Transportation 
Company.  That  company  was  during  all  the  time  with"  which' we 
are  concerned  the  owner  of  a  larger  share  of  the  ship  than  was  any 
other  one  person  or  corporation.  During  the  latter  part  of  the  period  it 
owned  more  than  one-half  of  the  ship.  Its  holdings  at  the  time  of 
the  filing  of  the  libel  were  "/loo  of  the  whole. 

It  appears  that  none  of  the  parties  troubled  themselves  to  keep 
always  in  mind  the  pirecise  relation  in  legal  theory  which  Capt.  Gilbert 
and  the  Gilbert  Transportation  Company,  respectively,  bore  to  the 
ship.  The  weight  of  the  evidence  is  that  during  all  the  time  in  which 
the  advances  were  made  Capt.  Gilbert  and  not  the  company  was  the 
ship's  husband  or  agent.  A  pregnant  circumstance  pointing  to  this 
conclusion  is  that  it  was  Capt.  Gilbert  and  not  the  company  who 
distributed  to  the  other  owners  of  the  Monahan  their  shares  of  its 
net  earnings.  There  were  a  few  exceptions  to  this  rule.  There  were 
not  many.  There  were  peculiar  circumstances  in  each  of  them. 
While  the  payments  were  made  in  this  way,  it  appears  that  the  ship's 
accounts  were  kept  on  the  company's  books,  probably  in  part  because 
the  company  had  a  bookkeeper  and  the  captain  had  not. 

The  company's  relation  to  the  Monahan  was  simply  that  of  the 
largest  among  many  owners.  To  the  extent  that  a  ship*s  agent  or  hus- 
band could  by  any  agreement  with  the  intervening  petitioners  give 
them  a  lien  upon  the  ship  for  advances  made  to  the  master  for  neces- 
saries for  the  ship,  Capt.  Gilbert  gave  it. 

There  is  no  dispute  that  the  interveners  always  thought  that  the^ 
had  a  lien.  They  were  careful  not  to  make  any  advances  of  appreci- 
able amount,  except  under  circumstances  which  they  rightly  or  wrong- 
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ly  supposed  gave  them  a  lien  updn  the  ship.  Capt;  Gilbert  knew  that 
they  thought  they  had  a  lien.  He  thought  they  had.  He  and  they 
had  frequent  conversations  about  the  ship  and  about  the  advances 
the  interveners  had  made  or  might  make  for  it.  In  these  talks  it  was 
assumed  by  both  parties  that  the  ship  was  bound  for  the  repayment 
of  the  money  so  advanced.  When  one  man  tells  another,  "I  am 
making  these  advances  on  the  credit  of  the  ship,  and  the  ship  will" 
be  liable  for  them,"  and  the  owner  of  the  ship,  or  the  ship's  agent, 
says,  "I  know  jrou  are,  and  of  course  the  ship  will  be  bound,"  the 
agreement  that  the  lien  shall  be  given  is  an  express  one.  To  hold 
otherwise  would  be  to  give  form  more  weight  than  substance.  The 
O.  H.  Vessels,  183  Fed.  561,  106  C.  C.  A.  107  (C.  C.  A.,  3d  Circuit). 

How  far  the  owners  could,  under  the  circumstances  of  this  case, 
pledge  the  credit  of  the  ship,  and  whether  Capt.  Gilbert  as  their  agent 
was  in  these  matters  authorized  to  do  for  them  whatever  they  migjht 
have  done  for  themselves,  and  whether  if  he  was  not  what  the  limits 
upon  his  authority  were,  are  interesting  questions  which  at  present 
heed  not  be  discussed. 

There  was  a  necessity  for  the  advances  ma.de  to  the  master  in 
southern  ports.  The  credit  of  the  owners  of  the  ship  in  those  ports 
was  not  such  as  would  have  enabled  the  needed  supplies  and  advances 
to  have  been  obtained  upon  it  with  the  promptness  which  the  neces- 
sities of  the  ship  required.  The  same  is  probably  true  of  the  advances 
madle  in  New  York.  It  is,  however,  not  necessary  to  give  any  care- 
ful examination  to  any  of  these  matters,  nor  is  there  any  occasion  to 
discuss  whether  in  any  event  for  some  of  the  items  in  the  intervening 
petitioners'  account  a  maritime  lien  could  ever  be  created  or  exist. 

These  questions  are  interesting.  They  might  under  many  circum- 
stances be  material.  The  decision  of  this  case  will  not,  however,  turn 
on  any  of  them.    It  will  be  controlled  by  a  more  fundamental  issue. 

One  of  the  intervening  petitioners,  Fields  S.  Pendleton,  is  in  his 
individual  right  the  owner  of  ^/loo  of  the  ship.  The  claimant  says 
that  in  consequence  of  that  fact  neither  he  nor  the  firm  of  which  he 
is  a  member  could  acquire  a  maritime  lien  upon  the  shipu  The  inter- 
veners dispute  this  contention.  They  rely  upon  the  decision  of  Turige 
Robert  Hughes  in  Pettit  v.  The  Charles  Hemje,  5  Hughes,  3b9,  19 
Fed  Cas.  395.  In  that  case  one  of  two  co-owners  of  the  ship  was 
a  machinist  and  boiler  maker.  He  had  furnished  a  boiler  to  the  ship. 
The  other  co-owner  had  mortgaged  his  half  interest  in  the  vessel  to 
secure  some  of  his  individual  debts.  The  boiler  maker  libeled  the  ship 
for  the  value  of  the  boiler.  The  mortgagee  asserted  its  superior  right 
over  the  half  interest  in  the  ship  upon  which  it  held  a  mortgage.  The 
court  held  that  the  libel  could  be  maintained,  and  that  the  libelant's 
claim  must  be  satisfied  in  full  before  anything  could  be  paid  on  the 
mortgage.  The  learned  judge  relied  on  two  American  and  on«  Eng- 
lish case.  The  Larch,  3  Ware,  28,  14  Fed.  Cas.  1142;  Foster  v.  The 
Pilot  No.  2,  9  Fed.  Cas.  569 ;  The  West  Friesland,  Swabey,  454. 

It  so  happens  that  the  two  former  had  been  reversed.  Judge 
Hughes  was  aware  of  the  reversal  in  The  Larch.  He,  however,  said 
the  opinion  of  Jurige  Ware  in  the  District  Court  t/«is  to  his  mind 
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more,  persuasive  than  that  of  Mr.  Justice  Curtis,  who  on  circuit  re- 
viewed and  reversed  the  decision  bfelow.  The  Larch,  2  Curtis,  427,  14 
Fed.  Cas.  1139. 

In  his  view  the  subsequent  criticism  by  Judge  Lowell  of  the  opin- 
ion of  Mr.  Justice  Curtis  had  greatly  weakened  its  authority.  These 
criticisms  were  trenchant,  but  Judge  Hughes  overlooked  the  fact  that 
■they  were  directed  principally,  if  not  altogether,  to  some  expressions 
in  the  opinion  upon  the  doctrine  of  subrogation  rather  than  to  the 
point  actually  dtecided.  As  to  that  Judge  I^well  not  only  applied  it, 
but  carried  it  farther  than  it  had  been  necessary  for  Mr.  Justice  Curtis 
to  go.    The  Jennie  B.  Gilkey  (C.  C.)  20  Fed.  161. 

If  Judge  Hughes  knew  that  Foster  v.  The  Pilot  No.  2  had  been 
reversed,  he  did  not  allude  to  the  fact.  In  that  case  two  of  several 
joint  owners  had  served  as  mates  on  the  ship.  Money  was  due  them 
for  their  wages  as  such.  A  judgment  hadi  been  recovered  against  all 
the  owners  of  the  ship.  The  ship  had  been  seized  and  sold  imder 
execution  upon  that  judgment.  After  it  had  been  delivered  to  the 
purchasers,  they  libeled  H  for  their  wages.  District  Judge  Irwin 
upheld  their  right  so  to  do.  Mr.  Justice  Grier  held  this  was  error. 
The  latter  placed  his  decision  on  the  obvious  ground  that  the  libelants 
could  not  assert  rights  superior  to  those  of  their  own  judgment  credi- 
tors.   Gallatin  v.  The  Pilot,  2  Wall.  Jr.,  592,  9  Fed.  Cas.  1100. 

The  last-cited  case  is  an  illustration  of  one  of  the  many  difficulties 
and  complexities  which  would  necessarily  follow  if  the  right  of  a  co- 
owner  to  assert  in  admiralty  a  maritime  lien  against  his  ship  is  recog- 
nized. Its  enforcement  will  almost  always  necessarily  involve  an  ac- 
counting as  between  the  co-owners. 

The  English  case  of  The  West  Friesland,  supra,  was  very  nearly 
on  all  fours  with  the  one  at  bar.  There,  as  here,  the  libel  was  filed 
by  a  partnership.  In  that  case,  as  in  this,  one  of  the  partners  was 
himself  a  co-owner  of  the  ship.  The  objection  to  the  jurisdiction  of 
the  court  based  on  that  circumstance  was  dismissed  by  Dr.  Lushing- 
ton  with  the  remark  that  it  was  "only  a  technical  objection.  At  com- 
mon law  partner  cannot  sue  partner,  but  that  is  a  rule  that  does  not 
obtain  in  this  court,  and  here  the  property  is  sued  and  not  the  co- 
partner." 

Whatever  may  be  said  on  behalf  of  this  doctrine,  it  has  not  received 
the  approval  of  American  courts  of  admiralty — ^perhaps  because  they 
are  rather  keenly  appreciative  of  how  in  almost  every  case  it  will 
involve  an  accounting  between  co-owners.  That,  a  court  of  admiralty 
has  ordinarily  no  jurisdiction  to  conduct.  The  West  Friesland  was 
decided  in  1859.  Eighteen  years  later,  in  the  Eastern  district  of  Mich- 
igan, Judge,  afterwards  Mr.  Justice,  Brown,  with  that  learning  and 
ability  so  characteristic  of  him,  and  never  more  strikingly  displayed 
than  in  his  admiralty  decisions,  discussed  the  question.  The  Benton, 
3  Fed.  Cas.  256.  He  reviewed  the  cases  very  fully,  but  apparently 
overlooked  The  West  Friesland,  supra,  precisely  as  five  years  later 
Judge  Hughes  ignored  The  Benton. 

In  the  last-mentioned  cases  Judge  Brown  held  that  a  copartnership 
composed  of  three  members  could  not  assert  a  maritime  lien  against 
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a  ship  in  which  two  of  them  were  co-owners  with  four  other  persons. 
The  later  as  well  as  the  earlier  cases  are  in  harmony  with  his  views. 
The  Daniel  Kaine  (D.  C.  1888)  35  Fed.  785;  The  H.  E.  Willard 
(D.  C.  1891)  53  Fed.  599;  The  Lena  Mowbray  (D.  C.  1895)  71  Fed. 
720;  Kellum  v.  Emerson  (1854)  14  Fed.  Cas.  263;  Logan  v.  Aeolian 
(1859)  15  Fed.  Cas.  786. 

In  the  only  cases  which  I  have  been  able  to  find,  in  addition  to 
those  already  mentioned,  and  which  do  not  accord  with  Judge  Brown's 
statement  of  the  law,  the  facts  were  peculiar. 

A  ship  had  been  sold  under  a  decree  of  a  court  of  admiralty.  An 
owner  of  *Yie  therein  had  filed  an  intervening  petition.  It  appeared 
that  he  had  for  some  time  owned  V*'-  A  few  days  before  the  filing 
of  the  libel  under  which  the  ship  was  sold,  he  had  bought  •/*•  in  it  at 
public  auction.  At  that  time  he  was  not  aware  that  the  mate  of  the 
ship  had  libeled  it  for  wages.  When  he  discovered  the  fact,  he  paid 
the  wages  and  costs.  Judge  Lowell  held  him,  as  to  ^/lo  of  the  sum 
so  paid,  entitled  to  be  subrogated  to  the  rights  of  the  mate.  The  J.  A. 
Brown,  2  Lowell,  464,  13  Fed.  Cas.  186. 

In  this  case  it  will  be  noted  that  the  debt  which  he  had  paid  was 
one  to  enforce  the  payment  of  which  a  libel  had  already  been  filed. 
When  such  is  the  fact,  it  is  obviously  to  the  advantage  of  all  persons 
having  any  interest  in  the  ship  that  the  further  accumulation  of  costs 
and  expenses  shall  be  stopped.    , 

The  M.  M.  Morrell  was  decided  by  District  Judge  Hanford  in 
1897.  It  is  reported  in  (D.  C.)  78  Fed.  509.  There  the  master,  who 
was  a  co-owner  of  the  ship,  sold  his  interest  to  two  men  whom  he  en- 
gaged to  go  with  him  as  hunters  on  sealing  voyage  in  the  North  Pa- 
cific. From  one  of  them  he  received  $350  cash  and  a  promissory  note 
of  $350;  from  the  other  a  promissory  note  for  $700.  To  secure  the 
payment  of  these  notes  he  took  a  mortgage  on  the  shares  he  sold  them 
in  the  vessel.  One-half  their  earnings  on  the  voyage  was  to  be  applied 
to  the  payment  of  their  indebtedness  to  him  upon  the  notes.  The 
voyage  proved  to  be  unprofitable.  The  master  sold  the  sealskins  se- 
cured and  paid  himself  his  wages  and  compensation  in  full.  The 
hunters  libeled  the  vessel  for  their  wages  which  were  not  paid.  The 
general  rule  that  the  owner  cannot  libel  the  ship  was  recognized ;  but 
it  was  held  that,  as  there  were  no  innocent  creditors  or  purchasers 
to  be  prejudiced  by  a  discovery  of  a  secret  lien,  the  rule  would,  under 
the  peculiar  circumstances  of  the  case,  be  held  inapplicable.  The  judge 
alluded  to  the  cleverness  of  the  master  in  persuading  the  libelants 
to  purchase  his  interest  in  the  vessel  before  hiring  them.  This  case 
was  carried  on  appeal  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit.  Nelson  v.  White,  83  Fed.  215,  32  C.  C.  A.  166.  It  was  there 
affirmed;   the  court  expressly  stating  that: 

"Our  decision  must,  of  course,  be  understood  as  being  limited  to  the 
peculiar  state  of  the  case  as  presented  by  the  record.*' 

It  is  unnecessary,  even  if  it  were  possible,  to  add  anything  to  the 
discussion  of  this  subject  by  Judge  Brown. 

The  intervening  petitioners  contend  that  the  only  reason  which  pre- 
vents the  assertion  of  a  maritime  lien  by  a  co-owner  is  that  admiralty 
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has  not  jurisdiction  to  entertain  a  libel  for  an  accounting.  That  is 
unquestionably  one  of  the  reasons  why  the  intervening  petition  in 
this-  case  must  be  dismissed.    It  apparently  is  not  the  only  reason. 

The  intervening  petition  asserts  a  lien  upon  the  ship,  or  at  all 
events  a  lien  upon  the  interests  of  the  other  owners  in  the  ship.  In 
equity  there  is  no  difficulty  about  having  an  accounting ;  but  even  in 
equity  a  co-owner  who  is  not  a  partner  with  the  other'  co-owners  has 
no  lien  upon  their  share  of  the  common  property  for  his  advances. 
The  Jennie  B.  Gilkey,  supra;  Macy  v.  De  Wolf,  16  Fed.  Cas.  353. 
The  latter  was  decided  by  Mr.  Justice  Woodbury  when  on  circuit. 

None  of  the  authorities,  whether  they  are  in  favor  of  or  against 
the  contention  of  the  intervening  petitioners,  suggest  that  there  is  any 
difference  between  the  cases  in  which  the  advance  is  made  by  a  co- 
owner  individually  and  when  it  is  made  by  a  firm  of  which  he  is  a 
member. 

Much  may  be  said  on  each  side  of  the  question  upon  which  the 
decision  of  this  case  must  turn.  I  regret  to  differ  from  so  experienced 
an  admiralty  lawyer  as  the  late  Judge  Hughes;  but  as  against  his 
view  there  are  to  be  found  decisions  of  no  less  than  four  Justices  of 
the  Supreme  Court,  viz..  Justices  Woodbury,  Grier,  Curtis,  and  Brown, 
as  well  as  most  of  the  cases  in  the  District  Courts^ 

The  petition  for  intervention  must  be  dismissed 


GEDDES  et  al.  v:  ANACONDA  COPPER  MINING  CO.  et  bL 

(District  Cjourt,  D.  Montana.    June  29,  1912.) 

No.  1,086. 

1,  COBPORATIONB  (§  401*) — CONTRACTS — COMMON  OFFICERS — VALIDnT. 

Contracts  between  corporations  having  a  common  director,  while  not 
prohibited,  are  voidable,  imposing  the  burden,  on  those  who  would  sus- 
tain them,  to  prove  by  clear  and  satisfactory  evidence  that  they  are  en- 
tirely fair  and  free  from  wrong. 

[Ed-  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {{  1363,  1364, 
1595 ;   Dec.  Dig.  |  401.*] 

2.  Corporations  (§  189*) — Sale  of  Assets — ^Minority  Stockholders — RiaHT 

TO  Injunction. 

Where  two  corporations  had  a  common  director  who  largely  controlled 
their  management,  a  proposition  to  sell  all  the  assets  of  one  of  them  to 
the  other  in  consideration  of  $1,300,000  of  the  buying  corporation's  cap- 
ital stock  was  prima  facie  voidable  at  the  Instance  of  minority  stock- 
holders of  the  selling  company  who  were  entitled  to  an  Injunction  re- 
straining the  completion  of  the  transaction  until  it  was  proved  by  the 
buying  company's  officers  that  the  transaction  was  fair  and  free  from 
fraud  after  a  disclosure  of  all  their  knowledge  concerning  the  selling 
company's  property. 

.    [Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  U  706-722; 
Dec.  Dig.  I  189.* 

Rights  of  minority  stockholders  as  to  management  of  corporate  affairs, 
see  note  to  Wheeler  v.  Abilene  Nat.  Bank  Bldg.  Co.,  89  C.  C.  A.  482.] 

•For  other  casei  see  same  topic  &  9  numbbb  In  t}ec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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6EDDES  y.  ANACONDA  COPPEB  MpnNG  GO.  8jSl. 

In  Equity.  Suit  by  Peter  Geddes  and  others  against  the  Anaconda 
Copper  Mining  Company  and  others.  On  application  for  preliminary 
injunction.    Granted. 

Walsh  &  Nolan,  for  complainants. 

C.  F.  Kelley,  L.  O.  Evans,  W.  B.  Rodgers,  and  D'Gay  Stivers, 
for  defendants. 

HUNT,  Circuit  Judge.  .  Peter  Geddes  et  al.,  who  are  minority 
shareholders  in  the  Alice  Gold  &  Silver  Mining  Company,  incorporated 
under  the  laws  of  Utah,  and  doing  business  at  Butte,  pray  the  court 
to  annul  a  deed  of  all  the  property  of  the  Alice  Gold  &  Silver  Mining 
Company  to  the  Anaconda  Copper  Mining  Company,  a  corporation 
also  doing  business  at  Butte.  The  consideration  for  the  transfer  of 
the  property  of  the  Alice  Company  to  the  Anaconda  Company  is 
30,000  shares  of  the  capital  stock  of  the  Anaconda  Company,  worth 
about  $1,300,000.  The  application  for  immediate  consideration  is  that 
an  injunction  issue  restraining  the  Anaconda  Copper  Mining  Com- 
pany from  transferring  the  stock  in  question  pending  the  litigation,  to 
the  end  that,  if  the  facts  upon  final  hearing  should  warrant  the  court 
in  granting  the  relief  prayed  for,  the  stock  received  by  the  Alice  Com- 
pany as  a  consideration  for  its  property  may  be  restored  to  the  Ana- 
conda Copper  Mining  Company.  Defendants  resisted  the  application, 
and  hearing  was  had. 

Among  the  grounds  relied  upon  by  the  complainants  for  a  restraining 
order  is  this :  That  the  sale  is  void  because  there  is  a  substantial  iden- 
tity between  the  parties  who  negotiated  and  carried  out  the  sale  and  the 
parties  who  negotiated  and  carried  out  the  purchase.  The  contention, 
stated  in  the  briefest  way,  is  that  the  defendant  the  Anaconda  Copper 
Mining  Company,  and  the  Alice  Gold  &  Silver  Mining  Company,  in 
which  latter  corporation  complainants  are  shareholders,  are  both  in 
practical  effect  directed  or  controlled  by  Mr.  John  D.  Ryan,  who  it  is 
proven  was,  at  the  time  of  the  transaction  involved  herein,  a  director 
in  both  of  said  corporations  and  held  the  position  of  president  of  the 
Alice  Gold  &  Silver  Mining  Company.  The  Alice  Company  was  incor- 
porated in  1881  with  400,(X)0  shares  of  par  value  of  $25  for  each  share. 

At  the  time  that  the  Alice  Mining  Company  sold  its  property  to 
the  Anaconda  Company,  the  majority  of  the  stock  of  the  Alice  Com- 
pany was  owned  by  the  Butte  Coalition  Company,  a  stockholding  cor- 
poration holding  stock  in  mining  corporations  in  Butte.  In  this  cor- 
poration also  Mr.  Ryan  was  a  director  at  the  time  of  the  sale  of  the 
property  of  the  Alice  Company  to  the  Anaconda  Company.  Further- 
more, it  appears  that  the  Amalgamated  Copper  Company,  also  a  stock- 
holding corporation,  owns  a  majority  of  the  Anaconda  Copper  Min- 
ing Company's  stock,  and  about  one-twentieth  of  the  capital  stock 
of  the  Butte  Coalition  Company,  and  that  in  the  Amalgamated  Copper 
Company  Mr.  Ryan  was  and  is  a  director  and  vice  president. 

The  Butte  Coalition  Company  referred  to  was  organized  about  1906 
to  hold  the  majority  of  the  stock  of  the  Alice  Mining  Company,  here- 
tofore referred  to,  and  all  of  the  stock  of  the  Red  Metals  Mining  Com- 
pany.   The  Red  Metals  Mining  Company  was  also  organized  about 
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1906,  and  became  the  owner  of  certain  valuable  copper  mining  proper- 
ties in  and  about  Butte  which  had  for  a  long  time  theretofore  been  the 
subject  of  bitterly  contested  litigation  between  mining  interests  com- 
monly regarded  as  belonging  to.  or  controlled  by  the  Amalgamated  Cop- 
per Company  and  those  commonly  known  as  belonging  to  or  controlled 
by  Mr.  F.  A.  Heinze.  *  Settlement  of  all  the  differences  between  tlie 
litigants  in  these  contests  was  had  about  1906,  and  transfer  of  title 
was  made  to  the  Red  Metals  Mining  Ccmipany,  and  thereafter  the 
Butte  Coalition  Company  became  the  owner  of  the  stock  of  the  said 
Red  Metals  Company.  It  appears  that  certain  of  the  stockholders  of 
the  Alice  Mining  Company,  who  sent  proxies  to  vote  at  the  meet- 
ing held  at  Salt  Lake  in  May,  1910,  to  consider  the  transfer  of  the 
property  of  the  Alice  Company  to  the  Anaconda  Company,  designated 
as  one  of  their  attorneys  one  of  the  counsel  who  had  been  and  was 
then  one  of  the  counsel  of  the  Anaconda  Copper  Mining  Company. 
Again,  the  same  counsel  who  acted  for  the  Anaconda  Copper  Min- 
ing Company  acted  for  the  Red  Metals  Mining  Company  in  harmo- 
nizing the  relationships  of  the  properties  of  the  Red  Metals  Mining 
Company  toward  the  properties  of  the  Anaconda  Copper  Mining  Com- 
pany when  the  Amalgamated-Heinze  litigation  ended  in  1906.  It  also 
appears  that  Mr.  John  Gillie,  general  superintendent  of  mines  of  the 
Anaconda  Copper  Mining  Company,  has  for  some  years  been  connected 
with  the  Alice  Company;  such  connection  having  its  origin  in  some 
agreement  had  by  Mr.  Gillie  with  Mr.  Ryan,  though  no  compensation 
was  ever  paid  to  Mr.  Gillie  by  the  Alice  Mining  Company.  Mr.  Gillie 
appears,  too,  to  have  acted  in  an  advisory  capacity  to  the  Red  Metals 
Mining  Company. 

The  Alice  properties,  consisting  of  many  quartz  claims  which  are 
on  the  hill  north  of  Butte,  appear  to  be  lowgrade,  below  the  1,000- foot 
level.  The  Alice  claims  are  situated  just  west  from  and  contiguous  to 
certain  of  thd  properties  of  the  Anaconda  Company.  The  main  shaft  is 
nearly  1,500  feet  deep.  About  1893,  the  mines  were  flooded  up  to  the 
•  1,000-foot  level.  The  water  was  kept  at  that  level  until  1899,  when  a 
mill  then  upon  one  of  the  claims  was  closed  down,  and  the  water  rose 
to  the  200-foot  level.  Within  the  Alice  properties  there  are  veins — 
some  large,  others  smaller,  with  zinc  and  some  lead,  with  apparently  a 
large  body  of  ore,  much  of  which  is  refractory  zinc.  For  years  prior  to 
the  sale  of  the  Alice  property  to  the  Anaconda  Company,  the  Alice 
Company's  interests  were  in  charge  of  Mr.  Buzzo.  When  advice  was 
necessary  with  respect  to  mining  matters,  he  consulted  with  Mr.  Gillie, 
of  the  Anaconda  Company,  and,  when  legal  matters  arose,  he  consulted 
with  a  gentleman  who  was  also  one  of  the  counsel  of  the  Anaconda 
Copper  Mining  Company.  There  were  some  leases  made  upon  the 
Alice  property  upon  which  certain  royalty  payments  were  made,  which 
payments  were  deposited  to  the  credit  of  the  Alice  Company,  up  to 
the  time  when  the  Anaconda  Company  took  over  the  property.  The 
receipts  of  the  Alice  Company  were  not  sufficient,  however,  to  take 
care  of  the  expenditures.  When  the  transfer  was  made  to  the  Ana- 
conda Company,  the  Alice  Company  was  indebted  to  the  Butte  Coali- 
tion Company  in  about  $34,000.    It  cannot  be  said  that  the  Alice  Min- 
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ing  Company  was  insolvent,  though  it  appears  to  have  been  a  losing 
corporation.  However,  no  effort,  other  than  the  sale  under  investiga- 
tion, appears  to  have  been  made  to  sell  the  property  or  to  finance 
the  company  so  that  it  could  operate,  or  to  dismiss  the  debt  of  $34,000 
due  to  the  Butte  Coalition  Company;  nor  is  there  anything  to  show 
that  the  Butte  Coalition  Company  was  seeking  to  collect  the  debt 
The  property  seems  purposely  to  have  been  kept  idle  for  years  past. 
Nor  does  it  appear  that  efforts  to  exploit  the  property  have  been  re- 
cently made.  Surely  owners  of  a  property  which  sold  for  the  equiv- 
alent of  $1,300,000  would  have  had  little  or  no  difficulty  fin  raising 
$34,000  due  to  another  corporation. 

While  the  Alice  paid  dividends  in  years  gone  by,  since  1898  it  has 
paid  none.  There  is  evidence  tending  to  show  that  the  main  lode, 
which  runs  easterly  through  the  Alice  properties,  is  the  Rainbow — a 
large  lode  which  runs  northeast  and  southeast.  At  the  time  that  the 
Alice  Company  voted  to  transfer  its  property  to  the  Anaconda,  it  was 
not  properly  equipped  for  any  mining  necessities,  and,  doubtless,  be- 
fore any  extensive  equipment  should  be  put  upon  the  Alice,  explora- 
tion work  would  have  to  be  done.  For  some  years  before  the  Butte 
Coalition  Mining  Company  acquired  the  stock  of  the  Alice  Cony)any, 
the  stock  of  the  Alice  was  depressed  to  a  very  low  point,  at  one  time 
even  to  12  cents  a  share ;  but  in  1906  and  1907  stock  sold  for  $5,  $6, 
and  $7  a  share.  The  operations  of  the  company  ceased  about  1899. 
The  Alice,  which  had  yielded  gold  and  silver,  was  not  then  regarded  as 
a  copper  producer,  but  the  general  history  of  the  Butte  Camp  is  that  it 
is  not  until  deep  mining  is  carried  on  that  copper  ores  become  the 
principal  product  of  the  mines.  That  the  Alice  property  is  of  great 
value  is  to  be  inferred  from  the  value  of  stock  agreed  to  be  paid  as 
fair  by  the  Anaconda  Company.  That  Mr.  Ryan,  managing  director 
of  the  Anaconda  Company,  must  have  had  some  specific  detailed 
knowledge  of  ore  bodies  in  the  Alice,  their  extent,  character,  and  value, 
which  would  warrant  the  payment  of  $1,300,000  for  the  property,  is 
an  irresistible  inference.  We  all  know  that  the  science  of  mining 
has  been  so  far  advanced  within  the  last  IS  years  that  it  enables  engi- 
neers to  express  clear  and  definite  opinions  of  mine  values.  Mere 
chances  have  given  way  to  highly  reasonable  expectations  based  upon 
exploitation,  study  of  geological  conditions,  assays,  mineralogy,  and 
improved  commercial  facilities  for  reducing  ores. 

In  its  practical  effect,  the  matter  under  investigation  involves 
what  may  be  called  the  absorption  of  the  Alice  Mining  Company  by 
the  Anaconda  Company.  We  must  not  confuse  the  proposition  with 
that  of  a  possible  agreement  to  purchase  the  entire  possible  output  of 
the  Alice  Company ;  that  is  to  say,  we  must  bear  in  mind  that  the 
proposed  transaction  here  is  not  that  of  taking  the  possible  product  to 
mine  which  the  Alice  Company  was  organized,  but  is  to  take  all  the 
property  itself,  and  to  leave  the  Alice  Company  only  a  stockholding 
corporation. 

I  do  not  think  the  evidence  justifies  a  conclusion  that  at  the  time 
that  the  circular  letter  of  April  27,  1910,  to  the  stockholders  of  the 
Alice  Company  was  issued,  the  object  in  view  was  to  dissolve  the 


Digitized  by 


Google 


864  197  FEDERAL  BBPOBTEB 

Alice  Company,  inasmuch  as  the  letter  itself  not  only  is  wholly 
silent  concerning  dissolution,  but  expressly  states  the  purpose  of 
the  meeting  to  be  to  submit  to  the  consideration  of  the  stockholders 
and  to  have  them  pass  upon  the  proposed  contract  of  sale  between 
the  Alice  Company  and  the  Anaconda  Company,  which  proposition, 
if  approved,  would  result  in  the  sale  and  transfer  of  all  of  the  prop- 
erty and  securities  of  the  Alice  Company  to  the  Anaconda  Company, 
in  consideration  of  the  issuance  and  payment  by  the  Anaconda  Com- 
pslny  of  30,000  shares  of  its  capital  stock. 

Assuming  that  such  a  transfer  would  be  valid,  though  approved  by 
less  than  the  unanimous  consent  of  the  stockholders,  I  cannot  think 
that  this  may  be  done  against  the  objections  of  minority  stockholders, 
unless  it  has  been  made  to  appear  that  such  change  is  for  the  best 
interests  of  the  Alice  Company  and  its  shareholders.  Here,  for  in- 
stance, it  is  charged  that  the  proposed!  transfer  is  for  a  consideration 
which  is  inadequate,  in  that  the  mines  of  the  Alice  Company  are  worth 
many  times  more  than  $1,300,000,  the  value  represented  by  the  stock 
in  the  Anaconda  Company  which  it  is  proposed  to  turn  over  to  the 
stockholders  of  the  Alice  Company.  Of  course,  it  may  be  that  upon 
the  trial  these  averments  of  inadequacy  of  consideration  will  be  held 
for  naught.  But  suppose  they  are  true,  would  not  a  court  of  equity 
prevent  the  consummation  ot  the  contract  of  sale?  It  seems  clear 
that,  considering  all  the  interrelated  associations  of  the  corporations 
heretofore  referred  to  and  of  the  directorships  of  Mr.  Ryan  in  the 
several  companies,  minority  shareholders  have  a  right  to  call  upon 
the  courts  to  require  the  purchasing  company,  through  those  of  its 
directors  who  were  also  interested  in  the  selling  company,  to  dis- 
close ever3rthing  which  they  knew  concerning  the  value  of  the  Alice, 
the  sources  of  such  knowledge,  the  reasons  for  the  sale,  and  the  fair- 
ness thereof.  Thus  it  devolves  upon  Mr.  Ryan  to  show  that  all  knowl- 
edge which  as  a  director  of  the  Anaconda  he  obtained  concerning  the 
Alice  properties  was  given  to  the  directors  and  shareholders  of  the 
Alice  Company. 

[1]  Upon  principle,  contracts  between  corporations  having  a  com- 
mon director  should  be  regarded  very  much  as  are  contracts  between 
individual  directors  and  their  corporations.  Such  contracts  are  not 
prohibited ;  nor  are  they  prima  facie  void  or  fraudulent,  but  they  are 
voidable,  and  it  is  a  safe  rule  of  conduct  which  imposes  upon  those 
who  would  sustain  them  the  duty  of  showing  clearly  and  satisfactorily 
that  they  are  entirely  fair  and  free  from  wrong.  In  the  light  of  the 
complexities  which  have  come  to  surround  corporate  transactions 
whereby  interlocking  directorates  are  frequently  acting  for  corpora- 
tions dealing  with  each  other,  opposing  interests  are  often  involved. 
For  example,  plainly  it  is  to  the  interests  of  a  corporation  which 
sells  its  property  to  receive  as  large  a  consideration  as  properly  pos- 
sible for  it.  Equally  clear  is  it  that  it  is  to  the  interests  of  a  buying 
corporation  to  buy  for  as  small  a  price  as  it  properly  can.  But  if  we 
have  one  director  who  is  a  managing .  director  acting  for  the  selling 
concern  who  at  the  same  time  represents  the  buying  concern,  and  who 
is  a  managing  director  in  it,  necessarily  we  have  an  apparent  conflict 
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of  interests,  a  conflict  that  upon  complaint  by  minority  sHareholders 
the  law  may  become  concertied  with  and  wilf  inquire  into  with  ex- 
ceedinif  circumspection.  '    . 

The  books  are  not  harmonious  in  their  discussion  of  the  better 
view  to  take  of  a  transaction  such  as  the  evidience  discloses  the  one 
under  examination  was.  But  after  reading  the  many  cases  cited  and 
others  referred  to  by  text-writers,  we  can  well  approve  of  the 
doctrine  stated  by  Thompson  that  such  contracts,  while  not  void,  are 
voidable.    He  says: 

"Contracts  between  corporations  having  a  common  directory  are  regarded 
by  the  courts  very  much  with  the  same  suspicion  as  contracts  between  indi- 
vidual directors  and  their  corporations.  Some  courts  have  gone  to  the  extent 
of  holding  that  such  contracts  are  prima  facie  fraudulent  and  void.  But  the 
more  general  as  well  as  the  more  reasonable  rule  is  that  such  contracts  ar6 
not  Toid  but  voidable.  And  the  fairness  of  such  contracts  must  be  shown  by 
clear  and  convincing  proof,  and  it  must  be  made  to  appear  that  they  are 
absolutely  free  from  fraud.  •  Contracts  between  corporations  having  a  com- 
mon directorate  are  voidable,  although  there  was  a  quorum  in  each  board  of 
directors  who  were  not  directors  in  the  other.  The  contracts  of  directors 
of  two  corporations  are  not  void  but  voidable  only."  2  Thompson  on  Corpora- 
tions, I  1242. 

The  same  author  also  writes  as  follows  (section  1243) : 
•'Contracts  of  consolidation,  lease,  or  sale  are  frequently  entered  into  be- 
tween corporations  where  the  directors  of  the  one  are  largely  interested  in 
the  stock  of  the  other;  or  where  one  corporation  owns  a  majority  of  the 
stock  of  the  other  contracting  corporation ;  or  where  the  stockholders  of  the 
two  corporations  are  practically  th^e  same.  Such  contracts  are  governed  by 
the  same  rules,  substantially,  as  thiase  where  directors  deal  with  themselves, 
or  with  the  corporation.  They  are  not  necessarily  void,  but  if  there  is  actual 
fraud,  or  if  any  undue  advantage  is  taken,  or  the  contract  is  unfair,  the 
courts  will  give  relief  at  the  instance  of  the  injured  party.  Thus,  where  a 
majority  of  the  directors  were  interested  in  a  contract  adversely  to  the  stock- 
holders of  the  other  contracting  corporation,  the  contract  was  held  illegal, 
and  the  fact  that  the  directors  made  the  contract  openly  did  not  validate  it 
So,  minority  stockholders  may  have  a  lease  canceled  which  is  made  by  offi- 
cers and  owners  of  a  majority  of  the  stock  to  another  corporation." 

[2]  My  conclusion  is  that  the  burden  is  cast  upon  the  defendants 
to  satisfy  the  court  by  evidence  from  those  who  were  in  the  best 
position  to  know  all  the  facts  and  circumstances,  that  the  whole  trans- 
action was  fair  and  absolutely  free  from  oppression  or  wrong.  And 
clearly,  until  trial  of  the  main  action  is  had,  it  is  just  to  all  con- 
cerned that  the  stock  should  not  be  transferred  by  the  Anaconda 
Company  to  the  Alice  Company. 

Questions  raised  by  complainants  and  not  herein  discussed  are 
reserved  until  the  facts  have  been  adduced  upon  trial. 

Complainants'  motion  to  file  their  amended  bill  is  hereby  granted. 

Injunction  pending  litigation  will  issue,  upon  complainants'  filing  a 
bond  in  the  sum  of  $5,000,  with  conditions  that  complainants  will 
pay  all  costs  and  damages  which  defendants  may  suffer  by  reason  of 
injunction  order  if  it  shall  finally  be  determined  that  they  were  not 
entitled  thereto. 
1»7  F.— 65 
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THE  BEAVER  (two  cases). 

rOETLAND  ft  A.  S.  S.  GO.  ▼.  SAN  FRANCISCO  ft  P.  S.  S.  Ca 

(District  Ceart,  N.  D.  California.    June  20,  1912.) 

Nos.  15,099,  15,130. 

Collision  (J  83*) — Stbaic  Vessels  Meetino — Fog — ^Violation  of  Rules. 

A  collision  occurred  in  a  fog  outside  the  entrance  to  San  Francisco 
Bay  between  the  steamships  Selja,  returning  from  an  oriental  voyage* 
and  Beaver,  which  had  Just  left  the  port  The  SelJa  heard  the  fog 
signals  of  the  Beaver,  apparently  ahead,  16  minutes  before  the  collision, 
and  they  were  repeated  at  intervals  of  55  seconds  afterwards,  but  she 
continued  at  full  speed  for  5  minutes,  and  at  half  speed  for  5  minutes 
more,  before  stopping  her  engines.  The  Beaver  was  admittedly  in  fault 
for  proceeding  at  too  great  speed.  Held,  that  the  Selja  was  also  in 
fault  for  violation  of  the  positive  provisions  of  article  16  of  ~the  Inter- 
national Rules  (Act  Aug.  19,  1890,  c.  802,  26  Stat  326  [U.  S.  Comp.  St 
1901,  p.  28691)  which  required  her  on  hearing  the  signal  of  the  vessel 
ahead,  whose  position  was  not  known  to  her,  to  at  once  stop  her 
engines  and  navigate  with  caution  until  danger  of  collision  w*as  over, 
which,  violation  was  repeated  when  each  succeeding  signal  was  heard. 

[Edi  Note.— For  other  cases,  see  Collision,  Cent  Dig.  {{  156,  167,  175; 
Dec.  Dig.  I  83.* 

Signals  of  meeting  vessels  in  collision,  see  note  to  The  New  York, 
80  C.  C.  A.  630.] 

In  Admiralty.  Olaf  Lie,  master  of  the  Norwegian  steamship  Selja, 
against  the  steamship  Beaver;  San  Francisco  &  Portland  Steamship 
Company,  claimant.  Two  suits  for  collision.  Also,  suit  by  Portland 
&  Asiatic  Steamship  Company  against  San  Francisco  &  Portland 
Steamship  Company.    Decree  holding  both  vessels  in  fault. 

McClanahan  &  Derby,  of  San  Francisco,  Cal.,  for  the  Selj'a. 
Andros  &  Hengstler,  of  San  Francisco,  Cal.,  for  cargo. 
William  Denman  and  Pag:e,  McCutchen,  Knight  &  Olney,  of  San 
Francisco,  Cal.,  for  the  Beaver. 

BEAN,  District  Judge.  These  are  three  causes  against  the  steam- 
ship Beaver  consolidated  for  trial.  The  main  suit  is  brought  by  the 
master  of  the  Norwegian  steamship  Selja  on  behalf  of  her  owner, 
officers,  and  crew  to  recover-  for  the  loss  of  the  Selja,  her  equipment, 
and  the  personal  effects  of  the  officers  and  crew.  The  second  is 
brought  by  way  of  an  intervening  libel  on  behalf  of  the  owners  of 
the  cargo.  The  third  is  an  independent  suit  in  persona  brought  by 
the  charterers  of  the  Selja  against  the  owners  of  the  Beaver  to  re- 
cover for  loss  of  freight. 

At  3:16  o'clock  on  the  afternoon  of  November  22,  1910,  the  Selja 
was  sunk  in  a  collision  with  the  Beaver  in  a  fog  off  the  entrance 
to  San  Francisco  Harbor,  and  the  only  question  for  decision  at  this 
time  is  the  liability  for  such  collision.  It  is  admitted  that  the  Beaver 
was  at  fault  because  she  was  navigating  at  an  immoderate  rate  of 
speed  at  the  time,  but  it  is  claimed  on  her  behalf  that  the  Selja  was 
also  at  fault,  and  as  a  consequence  that  the  damages  should  be  divided. 

•For  oUier  casea  tee  lame  topic  A  i  numbbb  in  Doc.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indeiei 
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A  vast  amount  of  testimony  has  been  taken,  elaborate  argtvnents 
were  made,  and  briefs  filed  discussing  many  interesting,  and  important 
questions  of  law  and  fact,  with  marked  ability  and  learning;  but, 
in  my  judgment,  the  point  at  issue  can  be  decided  by  the  application 
of  the  law  to  facts  admitted  by  the  Selja.  The  Selja  in  command 
of  Capt.  Lie  was  returning  from  an  oriental  voyage,  and  at  3  p.  m. 
on  November  22d,  while  enveloped  in  a  dense  fog  a  few  miles  off 
the  entrance  to  San  Francisco  Harbor,  and  while  going  at  a  speed 
of  six  knots  an  hour,  heard  "seemingly  dead  ahead"  a  deep  distinct 
whistle,  which  the  captain  first  mistook  for  the  fog  whistle  at  Point 
Bonita,  but  which  proved  to  be  that  of  the  Beaver  on  her  regular 
voyage  from  San  Francisco  to  Portland.  Without  stopping  her  engines 
or  changing  her  course  or  speed,  she  continued  on  her  course  from 
3  to  3 :05  towards  the  whistle  which  was  being  repeated  at  intervals 
of  55  seconds.  At  3 :05  she  put  her  engines  to  slow  speed,  the  whistle 
being  repeated  at  regular  intervals  coming  "seemingly  nearer";  but 
she  did  not  know  at  that  time  where  the  whistle  was,  ^nor  what  it 
signified,  nor  was  its  position  ascertained  except,  as  the  captain  says, 
"as  well  as  could  be  in  a  fog."  From  3:05  to  3:10  she  continued 
in  the  direction  of  the  whistle,  dropping,  her  speed  from  6  knots  at 
3:05  to  31/2  or  4  knots  at  3:10.  At  3:10  her  navigating  officer  first 
concluded  that  the  whistle  which  he  had  been  hearing  at  intervals 
of  55  seconds  for  the  past  10  minutes  was  that  of  an  approaching 
steamer  and  stopped  his  engines,  allowing  the  momentum  of  che 
vessel  to  carry  her  forward.  At  3:13  the  Beaver  loomed  up  out  of 
the  fog  a  short  distance  away,  and  at  3:16  the  collision  occurred. 

Under  these  admitted  facts  the  Selja  was,  in  my  opinion,  clearly 
at  fault  for  a  violation  of  the  second  paragraph  of  rule  16,  regulating 
the  navigation  of  vessels  at  sea  (Act  Aug..  19,  1890,  c.  802,  26  Stat. 
326  [U.  S.  Comp.  St.  1901,  p.  2869]),  if  not  for  a  failure  to  main- 
tain that  rate  of  speed  in  a  fog  required  by  the  law  as  laid  down  in 
the  Belgian  King,  125  Fed.  869,  60  C.  C.  A.  451.  Rule  16  provides 
that: 

**A  steam  vessel  hearing,  apparently  forward  of  ber  beam,  the  fog  signal 
of  a  vessel  the  position  of  which  is  not  ascertained  shall,  so  far  as  the  cir- 
cnmstaDces  of  the  case  admit,  stop  her  ^[igines  and  navigate  with  caution 
until  the  danger  of  collision  is  over." 

The  Selja  heard  a  whistle  apparently  forward  of  her  beam  at  3 
o'clock,  but  continu6d  her  voyage  for  5  minutes  in  the  direction  of 
the  whistle  without  reducing  her  speed,  and  for  10  minutes  without 
stopping  her  engines,  notwithstanding  she  continued  to  hear  5-second 
automatic  blasts  of  an  approaching  whistle  at  55-second  intervals, 
and  without  knowing  either  its  position  or  distance.  She  thus  not 
only  failed  to  observe  the  rule  on  hearing,  the  first  whistle,  but  re- 
peatedly violated  it  at  practically  1 -minute  intervals  for  the  succeed- 
ing 10  minutes.  She  was  apparently  navigating  under  former  article 
18  of  the  Revised  International  Regulations  (Act  March  3,  1885," 
c.  354,  23  Stat.  441),  which  required  a  vessel  approaching  another  "so 
as  to  involve  risk  of  collision,  to  slacken  her  speed  or  stop  or  reverse  if 
necessary,"  and  under  which  it  was  held  that  a  steamship  in  a  fog  was 


Digitized  by 


Google 


868  197  F9DJ2BAL  BSPORTEB 

«ot  obliged  to  stop  her  engines  on  hearing  the  first  whistle  ahead,  unless 
the  proximity  be  such  as  to  indicate  immediate  danger.  The  Umbria, 
166  U.  S.  404-412,  17  Sup.  Ct  610,  41  L.  Ed.  1053;  The  Ludvig 
Holberg,  157  U.  S.  60,  15  Sup.  Ct.  477,  39  L.  Ed.  620;  The  Blue 
Jacket,  144  U.  S.  371,  12  Sup.  Ct.  711,  36  L.  Ed.  469.  This  rule 
did  not  require  any  specific  act  to  be  done  or  left  tmdone  in  a  given 
case,  but  only  the  exercise  of  good  judgment  and  seamanship;  but 
rule  18  has  been  superseded  by  rule  16,  which  imposes  a  positive 
duty  upon  a  vessel  hearing  apparently  forward  of  her  beam  the  fog 
signal  of  a  vessel,  the  position  of  which  is  not  ascertained,  to  im- 
mediately stop  her  engines  and  then  navigate  with  caution.  It  is  no 
longer  a  question  whether  the  master  exercises  good  judgment  in  a 
given  case,  but  his  conduct  is  governed  by  positive  law. 

The  respondent  claims  that  rule  16  should  be  so  interpreted  that 
the  requirement  to  stop  the  engine  is  not  obligatory  if  the  position 
of  the  approaching  vessel  is  ascertained  "with  reference  to  danger 
of  collision  by  an  approximate  of  accuracy";  but  this  would  leave 
the  law  substantially  the  same  as  it  was  prior  to  the  adoption  of  the 
rule,  and  would  not  accomplish  the  purpose  intended  by  its  enact- 
ment. It  was  designed  to  take  away  from  a  vessel  the  right  to  pro- 
ceed at  all,  after  hearing  the  first  signal,  without  first  stopping  the 
engines  to  enable  those  in  charge  to  ascertain  the  position  of  the 
signaling  vessel.  It  recognizes  the  difficulty  of  ascertaining  from  the 
sound  of  a  whistle  the  exact  position,  and  especially  the  course  and 
distance  of  a  vessel  in  a  fog.  It  therefore  does  not  leave  the  navi- 
gation of  a  vessel,  when  a  whistle  is  heard  apparently  forward  of  her 
beam,  the  position  of  which  is  not  ascertained,  to  the  master's  judg- 
ment, but  assumes  that  the  zone  of  danger  of  collision  is  reached 
when  the  whistle  is  heard,  and  forbids  the  ship  to  enter  such  zone 
except  after  stopping  its  engines  to  ascertain  the  position  of  the  on- 
coming ship.  It  defines  in  positive  terms  the  master's  duty  in  such 
cases.  The  El  Monte  (D.  C.)  114  Fed.  796;  The  Rondane,  9  A. 
S.  P.  M.  C.  108;  The  Brittania,  10  A.  S.  P.  M.  C.  67;  The  St 
Louis,  98  Fed.  750,  39  C.  C.  A.  201 ;  The  Admiral  Schley,  142  Fed. 
64,  73  C.  C.  A.  250. 

It  is  said,  however,  that  the  first  whistle  heard  by  the  master  of 
the  Selja  sounded  a  long  way  off,  and  the  apparent  distance  thereof, 
as  heard  by  him,  showed  absolutely  .no  danger  of  collision  prior  to 
3:10,  and  therefore  the  location  of  the  Beaver  was  ascertained  within 
the  meaning  of  rule  16.  The  same  argument  was  urged  in  some  of 
the  cases  above  referred  to  but  without  effect  As  said  in  The 
Brittania : 

"It  Is  not  true  that  because  a  whistle  sounds  distant  those  on  the  ship 
hearing  it  are  entitled  to  treat  it  as  distant  Many  cases  In  this  court  have 
shown  that  an  approaching  distant  sounding  whistle  is  really  close.  Again, 
it  is  not  correct  to  say  that  a  whistle  having  been  heard  can  be  located 
80  as  to  ascertain  it  is  at  a  precise  bearing  on  the  bow.  *  *  *  If  this 
court  were  to  hold  that,  upon  hearing  a  whistle  which  sounded  to  be  dis- 
tant, a  vessel  was  Justified  In  not  stopping,  although  its  position  was  not 
ascertained  except  that  it  sounded  a  long  way  off,  every  ease  In  this  court 
would  be  that  the  whistle  sounded  such  a  long  way  oft  that  the  ship  was 
justified  in  not  stopping." 
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Capt  Lie  of  the  Selja  admits  that  the  whistle  was  Bearer  than  he 
thought,  and  the  evidence  shows  that  Tie  was  mistaken  as  to  the 
course  and  distance  of  the  oncoming  vessel.  His  mistake  lUtistrates 
the  necessity  and  reason  for  rule  16.  If,  after  hearing  the  whistle, 
he  chose  to  take  chances  when  the  law  directed  him  to  make  sure, 
his  vessel,  is  not  exempt  from  liability  on  the  ground  of  his  uninten- 
tional error. 

It  is  also  claimed  that,  even  if  the  Selja  was  at  fault  in  not  obeying 
rule  16,  such  fault  was  not  a  contributing  cause  to  the  collision.  The 
law  is  that,  where  a  vessel  has  committed  a  positive  breach  of  a 
statutory  duty,  she  must  show  not  only  that  probably  her  fault  did 
not  contribute  to  the  disaster,  but  that  it  could  not  have  done  so. 
The  Pennsylvania,  19  Wall.  125-136,  22  L.  Ed.  148;  The  Ellis,  152 
Fed.  981,  82  C.  C.  A.,  112;  Davidson  v.  American  S.  B.  Co.,  120 
Fed.  250,  56  C.  C.  A.  86;  The  Dauntless  (D.  C.)  121  Fed.  420; 
The  Admiral  Schley,  142  Fed.  64,  73  C.  C.  A.  250;  Hawgood  Tr. 
Co.  V.  Mesaba  S.  S.  Co.,  166  Fed.  697,  92  C.  C.  A.  369.  The  Selja 
has  not  sustained  this  burden.  Indeedl,  it  is  quite  apparent  that,  if 
she  had  observed  the  rule,  she  would  not  have  reached  the  point  of  col- 
lision at  the  time  she  did,  and  the  Beaver  would  have  passed  her. 
Nor  is  there  room  here  for  the  application  of  the  so-called  major  and! 
minor  fault  doctrine.  Both  vessels  were  equally  at  fault.  The  Beaver 
violated  the  first  part  of  rule  16  by  going  at  an  immoderate  rate  of 
speed,  and  the  Selja  was  at  fault  for  failing  to  observe  the  latter 
clause  of  the  rule.  One  was  as  great  a  breach  of  duty  as  the  other. 
The  Beaver  ran  into  a  dense  fog  a  short  time  before  the  collision, 
and  should,  of  course,  have  slackened  her  speed.  She  did  not  hear 
the  Selja's  whistle  imtil  about  3:13,  and  upon  hearing  it  immediately 
reversed  her  engines  full  speed  astern;  but  it  was  then  too  late  to 
avoid  the  collision.  The  Selja  was  in  the  fog  at  3  p.  m.  and  had  been 
for  some  time  prior.  She  heard  the  Beaver's  whistle  at  3  o'clock 
and  continuously  from  that  time  until  the  collision,  and  yet  she  did 
not  slacken  her  speed  for  5  minutes  after  hearing  the  first  whistle 
nor  stop  her  engines  until  10  minutes  thereafter.  She  apparently 
acted  on  the  theory  that  it  was  not  necessary  to  stop  her  engines  until 
the  repeated  whistles  of  the  oncoming  steamer  had  unmistakably 
shown  her  that  danger  of  collision  was  imminent  if  not  unavoidable. 

The  court  cannot  say,  under  these  circumstances,  that  the  fault 
of  the  Beaver  was  so  grievous  that  the  fault  of  the  Selja  should  not 
be  taken  into  account.  The  importance  of  enforcing  the  law  as  em- 
li^ied  in  rule  16  compels  me  to  adjudge  both  vessels  at  fault. 
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In  re  BEIHU 

(District  Court,  E.  D.  Pennsylvania.    July  16,  1912.) 

No.  3,511. 

Bankruptot  (I  279*) — Bjssteainino  Conysyanos  bt  Bawkbupt— Rbaliy 
Held  bt  Eittibett. 

A  trustee  in  bankruptcy  is  not  entitled  to  an  order  restraining  the 
bankrupt  and  his  wife  from  conveying  real  estate  of  which  they  are 
seised  as  tenants  by  entirety,  since  the  court  has  no  power  to  restrain 
the  wife,  and  whatever  title  the  bankrupt  bad,  which  he  could  have  con- 
veyedf  passed  from  him  to  the  trustee  by  operation  of  law  on  the  adju- 
dication. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |S  419-124; 
Dec.  Dig.  §  279.*1 

In  the  matter  of  Ernest  H.  Beihl,  bankrupt.  On  petition  of  trustee 
for  restraining  order,  and  exceptions  to  report  of  referee.  Report 
confirmed,  and  petition  denied. 

See,  also,  176  Fed.  583. 

Harvey  Gourley,  of  Philadelphia,  Pa.,  for  bankrupt 
George  P.  Rich,  of  Philadelphia,  Pa.,  for  trustee. 

J.  B.  McPHERSON,  Circuit  Judge.  The  nature  of  the  present 
controversy  appears  in  the  following  report  of  the  learned  referee, 
Richard  S.  Hunter,  Esq.: 

'The  bankrupt  was  adjudicated  under  a  Toluntary  petition  on  July  2,  1909, 
and  a  trustee  was  duly  elected  on  July  21,  1909. 

*'On  December  19,  1902,  O.  A.  A.  Meyer,  the  father  of  Clara  L.  Belhl, 
the  wife  of  the  bankrupt,  died  In  this  city,  leaving  a  last  wiU  by  which 
he  devised  certain  real  estate  of  considerable  value  in  the  city  of  Phila- 
delphia to  his  daughter,  the  said  Clara  L.  Belhl,  and  her  husband,  Ernest 
H.  Beihl,  in  fee  simple,  as  tenants  by  entireties,  and  after  certain  bequests 
he  ordered  and  directed  as  follows:  'AH  the  rest,  residue  and  remainder 
of  my  real  estate  *  *  *  I  give,  devise  and  bequeath  unto  my  daughter, 
Clara  L.  Beihl,  and  her  husband,  Ernest  H.  Beihl,  absolutely  and  forever 
as  tenants  by  entireties.' 

"Under  this  wiU  Ernest  H.  Beihl  and  Clara  L.  Beihl,  his  wife,  are  to- 
gether seised  as  tenants  by  entirety  of  the  real  estate  mentioned  and  de- 
scribed In  the  said  will.  Subsequent  to  this  bankruptcy  the  bankrupt,  in 
conjunction  with  his  wife,  entered  Into  an  agreement  with  one  William 
J.  Martin  to  sell  to  him  one  of  the  said  properties  for  the  sum  of  $6,500. 
Martin,  however,  declined  to  complete  the  purchase  of  the  property  on  the 
ground  that  Beihl  could  not,  by  Joining  In  the  deed  with  his  wife,  convey 
to  him  a  good  and  marketable  title,  by  reason  of  the  said  bankruptcy  pro- 
ceedings. Thereupon  an  amicable  action  In  assumpsit  and  case  stated  were 
brought  and  filed  in  the  court  of  common  pleas  No.  1,  September  term, 
1911,  No.  3,543,  by  Belhl  and  wife  against  Martin,  to  determine  the  validity 
of  the  objection.  In  this  proceeding  William  J.  Martin  was  represented 
by  counsel  for  the  trustee  In  bankruptcy,  and  the  court  held  that  the  plain- 
tiffis  could  convey  such  a  title  to  the  defendant  as  could  not  be  disturbed 
by  the  trustee  In  bankruptcy  in  the  event  of  Mrs.  Beihl  dying,  leaving  her 
husband  surviving;    and  entered  Judgm^t  accordingly. 

''An  appeal  was  thereupon  taken  by  Martin  to  the  Supreme  Court  of 
Pennsylvania  (No.  119)  January  term,  1912,  which  was  duly  argued.  That 
court  has  recently  rendered  a  decision  confirming  the  Judgment  of  the  lower 

*For  other  cases  see  same  topic  A  {  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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court  and  holding  tiiiat  the  deed  from  the  husband  and  wife  is  sufficient 
to  pass  title  free  from  the  effect  of  the  bankruptcy  proceedings,  and  free  from 
any  contingent  interest  or  ownership  therein  by  the  trustee  in  bankruptcy 
in  the  event  of  the  bankrupt  surviving  his  wife.  The  trustee  in  bankruptcy 
thereupon  brought  his  petition  in  the  District  Ck>urt  of  the  United  States, 
setting  forth  the  proceedings  in  the  state  courts,  and  averring  that  although 
it  might  be  the  law  of  Pennsylvania  that  the  bankrupt  by  joining  in  a  deed 
with  his  wife  could  convey  an  absolute  title  to  the  purchaser  free  from 
any  claim  by  the  bankrupt  tn  case  he  survived  his  wife,  yet  nevertheless 
the  federal  court  had  Jurisdiction  to  restrain  the  bankrupt  from  executing 
any  such  deed,  or  in  any  manner  attempting  to  convey  his  right  and  title 
in  the  said  properties,  which  the  petitioner  alleged  had  now  passed  to  his 
trustee  in  bankruptcy;  and  then  praying  for  an  order  to  restrain  the 
said  bankrupt,  either  alone  or  in  conjunction  with  his  wife,  from  selling, 
or  attempting  to  sell,  his  right  and  title  in  said  properties  to  any  pur- 
chaser. This  petition  has  been  referred  by  the  court  to  this  referee  v^ith 
an  order  to  ascertain  and  report  the  facts,  together  with  the  testimony,  his 
finding,  and  recommendations  thereon  within  10  days. 

"What  are  the  rights  of  the  parti -^s  under  the  law  of  Pennsylvania? 
In  McCurdy  ft  Stephenson  ▼.  Canning,  64  Pa.  39,  it  was  decided  under  the 
act  of  1848  (P.  L.  536)  a  purchaser  at  sheriff's  sale  under  a  Judgment 
against  a  husband  of  his  interest  in  real  estate  held  with  his  wife  by  en- 
tireties cannot  recover  possession  as  tenant  in  common  v^ith  the  wife  dur- 
ing her.  life,  for  the  reason  that  the  wife  was  entitled  to  physical  posses- 
sion of  the  whole  of  the  land  during  the  Joint  lives  of  herself  and  her 
husband.  The  ground  of  the  decision  was  in  efifeyct  that  to  give  possession 
of  the  whole  with  a  stranger  would  be  a  possession  which  she  could  not 
enjoy.  The  court  declared  that  the  property  could  not  be  rented  and  a 
moiety  and  the  rents  paid  to  the  wife,  as  that  would  deprive  her  of  her 
estate  and  give  her  another  of  inferior  value. 

"The  opinion  of  Judge  Thayer  in  McCurdy  ft  Stephenson  v.  Canning, 
supra,  has  been  consistently  followed.  The  trustee  in  bankruptcy  appeared 
.before  the  orphans'  court  of  Philadelphia  county,  who  were  adjudicating 
Meyer's  estate,  and  claimed  half  of  the  fund  before  the  court  on  the  ground 
that  the  Act  of  June  8,  1893,  f  1  (P.  L.  344),  had  entirely  destroyed  estates 
by  entirety,  that  the  title  of  Beihl  and  his  wife  was  as  tenants  in  common, 
and  that  the  husband's  half  interest  had  under  the  bankruptcy  passed  to 
the  trustee.  The  orphans'  court  denied  the  claim;  and  on  appeal  the  Su- 
preme Court  decided  U^at  the  act  of  1893  did  not  change  the  nature  of  the 
wife's  estate,  nor  destroy  the  legal  unity  of  the  relation  between  husband 
and  wife,  and  consequently,  did  not  abolish  estates  by  entireties  existing 
between  husband  and  wife.  'In  estates  of  this  kind,'  says  Judge  Stewart, 
*the  husband  and  wife  are  not  Joint  tenants  or  tenants  in  common,  but 
both  are  seised  of  the  entirety  per  tout  et  non  per  my.  As  a  consequence 
neither  can  dispose  of  any  part  without  the  consent  of  the  other,  but  the 
whole  must  remain  to  the  other.  It  follows  that  the  interest  of  the  ap- 
pellant in  the  fund  in  dispute  is  at  most  a  contingent  one;  he  is  not  per- 
sonally a  substitute  for  the  husband  and  cannot  be;  his  right  to  the  use 
and  enjoyment  of  any  part  of  the  fund  must  await  the  happening  of  the 
contingency  of  the  husband  syrviving  the  wife.  Until  that  happens  the  wife's 
right  to  the  enjoyment  of  the  whole  may  not  be  disputed  by  any  one  claim- 
ing under  the  husband.'  Meyer's  Estate  No.  1,  232  Pa.  89,  81  Atl.  145,  36 
Ia  B.  A.  (N.  S.)  205. 

"In  an  appeal  by  the  husband  and  wife  from  that  part  of  the  same  de- 
cree which  required/  of  them  security  for  the  payment  over  to  the  trustee 
In  bankruptcy  of  one-half  the  fund  In  the  event  of  the  husband  surviving 
the  wife,  the  court  said:  'Being  an  estate  by  entireties,  neither  the  husband 
nor  wife  could  under  any  circumstances  require  an  accounting  by  the  other, 
nor  could  either  restrain  the  other  against  consuming  more  than  an  equal 
part  The  effect  of  requiring  security  as  a  condition  of  the  wife's  enjoy- 
ment of  her  estate  would  be  to  restrain  the  consumption  by  her  of  her  own 
property  in  order  that  her  husband's  creditors  might  be  protected.  She  re- 
ceived the  estate  on  no  such  condition.     It  is  hers  to  consume  if  she  so 


Digitized  by 


Google 


S72  197  FEDERAL  REPORTBB 

desires.  The  husband  would  be  powerless  to  prevent  It  by  legal  proceedings, 
and  those  claiming  under  him  have  no  higher  rights.'  The  decree  of  the 
orphans'  court  was  modified  by  striking  therefrom  the  order  for  security 
for  the  protection  of  the  trustee  in  bankruptcy.  Meyer's  Estate  No.  2,  232  Pa. 
95,  81  Atl.  14T. 

"The  trustee  in  bankruptcy,  as  hereinbefore  recited,  came  before  the 
court  of  common  pleas  No.  1,  Philadelphia  county,  with  a  bill  in  equity  to 
restrain  the  husband  and  wife  from  alienating  the  property,  and  upon  the 
decision  of  the  court  of  common  pleas  against  him  appealed  to  the  Supreme 
Court.  Argument  was  had  on  March  21,  1912,  and  the  opinion  of  the  Su- 
preme Court  was  thereafter  delivered  by  Stewart,  J.  After  defining  estates  « 
by  entireties  and  distinguishing  the  case  of  Fleek  v.  Zillhaver,  117  Pa.  213, 
12  Atl.  420,  the  court  said:  *The  fact  that  we  have  here  a  referee  or  as- 
signee in  bankruptcy  adds  nothing  to  the  complication.  Any  one  claiming 
an  interest  in  the  premises  through  such  an  officer  would  be  in  exactly  the 
same  position  as  a  purchaser  at  sherifiTs  sale.  The  same  results  must  fol- 
low whether  the  attempted  severance  of  the  title  is  by  the  assignee  or  sheriff. 
We  may  therefore  disregard  the  bankruptcy  feature  of  the  case  and  address 
ourselves  to  the  naked  question  whether  under  a  joint  conveyance  from 
husband  and  wife  the  purchaser  will  take  the  estate  divested  of  separate 
liens  acquired  against  either,  if  any.'  Then  admitting  that  Fleek  v.  Zill- 
haver, supra,  established  the  fact  that  Judgment  obtained  against  the  hus- 
band might  be  a  lien,  the  Supreme  Court  decided  that  this  lien  could  only 
be  upon  the  realization  of  Uie  expectancy,  and  that  it  did  not  interfere 
with  the  validity  of  a  conveyance  by  the  husband  and  wife  to  a  third  per- 
son. *The  owner  of  such-  a  lien,*  says  Judge  Stewart,  'must  hold  it  sub- 
ject to  its  possible  extinction  in  either  of  two  events,  the  predecease  of 
the  husband,  or  the  alienation  of  the  estate  by  the  joint  action  of  the  par- 
ties.'   The  judgment  of  the  lower  court  was  affirmed." 

The  referee  thereupon  reported  that  the  petition  should  be  dis- 
missed, and  the  trustee  has  brought  the  matter  before  the  court  by  ex- 
ception. There  is,  I  think,  one  sufficient  reason  for  approving  the  ref- 
eree's recommendation ;  but  I  may  preface  what  I  have  to  say  on  that 
subject  by  a  few  general  remarks. 

It  is  easy  to  understand  why  difficulties  have  been  encoimtered  by 
the  courts  in  dealing  with  the  estate  by  entireties.  This  "venerable 
and  unique  common-law  estate,"  to  use  Mr.  Justice  Stewart's  phrase, 
is  founded  upon  the  fiction  that  husband  and  wife  are  one  person  and 
not  two;  but  it  is  nevertheless  conceived  of  as  giving  the  entire  inter- 
est in  the  whole  property,  not  to  the  two  jointly,  but  simultaneously  to 
each,  and  as  giving  it  without  possibility  of  severance.  These  com- 
pletely interfused  interests  cannot  be  divided  by  partition;  neither 
owner  can  dispose  of  it  except  as  a  whole,  and  neither  can  dispose  of 
it  without  the  concurrence  of  the  other.  But,  from  another  point  of 
view,  each  has  only  an  expectancy,  for,  upon  the  death  of  one,  the 
other  takes  the  whole  in  severalty,  not  by  survivorship,  but  by  the 
original  title.  Of  course,  it  is  possible  to  reason  about  such  a  perplex- 
ing abstraction,  and  rules  have  been  gradually  evolved  to  govern  the 
necessarily  conflicting  interests  that  are  thus  compelled  to  live  together 
without  the  possibility  of  divorce.  But,  as  may  be  supposed,  while 
these  rules  may  be  the  result  of  reasoning  in  forms  of  the  syllogism, 
they  are  apt  to  be  artificial,  and  sometimes  they  lead  to  a  contradiction 
in  terms.  For  example :  Each  of  these  curious  tenants  owns  what 
may  be  a  valuable  interest,  but  cannot  exercise  the  most  distinctive 
characteristic  of  ownership— tlie  power  of  disposition.    The  husband 
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owns  the  entire  estate,  but  so  does  the  wife,  and  therefore  if  he  should 
be  permitted  to  sell  it  he  would  be  selling  her  property.  Nor  may  he 
incumber  it,  ^cep^  contingently — ^since  incumbrance  may  be  the  first 
step  to  a  sale,  and  this  would  be  to  pledge  her  property  to  his  credit- 
ors. Nor  may  his  creditors  seize  it  by  arty  process  of  the  law,  for  she 
owns  it  all,  and,  unless  he  survives  her,  it  will  never  be  either  at  his 
disposal  or  at  theirs.  And  tliis  catalogue  of  difficulties  could  easily  be 
extended,  if  it  were  necessary  to  exhibit  more  plainly  the  peculiar 
structure  that  has  been  built  on  the  foundation  of  pure  fiction.  The 
Supreme  Court  of  Pennsylvania,  in  four  opinions  recently  delivered 
during  the  litigation  over  this  very  estate,  has  said,  I  think,  all  that 
need  be  said  qn  the  subject.  See  Meyers'  Estate  No.  1,  232  Pa.  89,  81 
Atl.  145,  36  L.  R.  A.  (N.  S.)  205;  Meyers'  Estate  No.  2,  232  Pa.  95, 
81  Atl.  147;  Weiss  v.  Beihl,  2.32  Pa.  97,  81  Atl.  148;  and  Beihl  v. 
Martin,  236  Pa.  519,  84  Atl,  953.  I  shall  merely  add  that,  while  the 
estate  by  entireties  is  undoubtedly  highly  artificial,  the  courts  during 
many  years  have  elaborated  it,  have  defined  its  qualities,  and  have 
made  it  a  rule  of  property.  If  it  is  to  be  disturbed,  the  Legislature 
and  not  the  courts  should  disturb  it,  so  that  vested  rights  may  not  be 
interfered  with.  I  do  not  agree  that  the  Pennsylvania  decisions  have 
left  the  subject  in  uncertainty,  and  as  satisfactory  evidence  upon- this 
point  I  refer  to  the  cases  that  have  just  been  cited.  -r 

It  is  clear,  I  think,  from  the  foregoing  remarks,  that  the  trustee 
has  never  been  actually  or  constructively  in  possession  of  the  estate  in 
controversy.  And,  not  being  Mrs.  Beihl's  husband,  he  has  no  present 
right  to  the  possession,  and  cannot  have.  But — and  this  is  the  suffi- 
jcient  reason  for  denying  the  petition — ^he  is  already  clothed  with  all 
the  interest  the  bankrupt  could  have  conveyed  to  him  at  the  date  of 
the  adjudication,  and  a  restraining  order  now  would  therefore  bf  su- 
perfluous. Whatever  title  the  bankrupt  had  then  has  already  passed 
from  him  by  operation  of  law,  and — on  his  own  account,  and  for  his 
own  benefit — he  has  no  longer  anything  to  convey.  It  might  dfo  no 
harm,  indeed,  to  restrain  him  formally  from  an  act  that  he  i3  alreiady 
unable  to  do;  but  it  would  be  a  mistake  to  regard  his  interest  only, 
and  to  overlook  his  wife's.  So  far  as  she  is  concerned,  I  certainly  have 
no  power  to  make  an  order  that  would  interfere  with  her  right  to  dis- 
pose of  her  own  property,  and  I  shall  not  attempt  to  do  so.  What  was 
his  interest  is  now  his  trustee's. 

The  recommendation  of  the  referee  is  approved,  and  the  petition  is 
refused. 
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CaiAT  V.  LOUISVILLE  ft  N.  E.  CO. 

(Circuit  Oonrt,  E.  D.  Tennessee.    April  8,  1912.) 

No.  1.529,  at  Law. 

L  Mabtkh  and  Servawt  (|  111*)— Safett  Afpixancb  Act— Dkitotive  Cabs— • 
Rbuoval  from  Switch  to  Repaib  Shops. 

A  car  containing  interstate  commerce  after  having  arrived  in  the  yard 
at  destination  preparatory  to  being  transported  to  the  private  switch 
track  of  the  consignee  was  rendered  defective  by  one  of  the  couplers  be- 
ing Jerked  out,  and  the  car  left  at.  one  end  without  a  coupler  that  would 
operate  automatically.  Without  being  repaired,  it  was  transported  to 
the  private  switch  to  be  unloaded,  and,  after  being  unloaded,  defendant 
prepared  to  remove  it  to  its  shops  for  repairs,  and  for  that  purpose  at- 
tempted to  couple  it  to  another  car  standing  on  the  switch  which  was 
in  good  order,  and  was  likewise  to  be  removed  to  the  railroad  yards  for 
general  uses,  and  at  the  time  was  attached  to  a  switch  engine.  While 
plaintltTs  intestate  was  engaged  in  attempting  to  make  a  chain  coupling, 
the  engine  and  car  were  shoved  back  against  the  defective  car,  and  in* 
testate  was  caught  and  killed.  Held,  that  such  movement  of  the  car  on 
which  the  coupling  had  been  destroyed  was  in  violation  of  the  Safety 
AppUance  Act  (Act  March  2,  1893,  c.  196,  27  Stat  531  [U.  S.  Comp.  St. 
1901,  p.  3174]). 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  || 
215-217,  255;   Dec.  Dig.  $  111.*] 

2.  Railboaos    (§    229*)  —  Regulation  —  Safett   Appliawc»   Act — Pbfvatb 

SWITCHE& 

Where  a  private  switch  leading  to  a  mill  was  used  by  defendant  rail* 
road  company  in  transporting  cars  in  interstate  commerce  to  and  from 
the  mill,  as  they  were  consigned,  with  the  railroad's  own  engines  and 
crews,  such  track  constituted  a  "railroad*'  and  a  part  of  defendants  line 
to  which  the  Safety  Appliance  Act  (Act  March  2,  1893,  c.  196,  27  Stat. 
531  [U.  S.  Comp.  St  1901,  p.  3174])  was  applicable. 

[Kd.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  |  743 ;  Dec  Dig. 
I  229.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  5899-5908; 
vol.  8,  pp.  7777-7778.] 

At  Law.  Action  by  J.  R.  Gray  against  the  Louisville  &  Nashville 
Railroad  Company.    On  plaintiff's  motion  for  a  new  trial.    Granted. 

This  suit  was  brought  by  the  plaintiff,  a  citizen  of  Tennessee,  as  admin* 
istrator,  against  the  Louisville  &  Nashville  Railroad  Co.,  a  citizen  of  Ken* 
tucky,  and  an  interstate  carrier  of  freight  and  passengers,  to  recover  $20,* 
000.00  damages  for  the  death  of  the  plaintiff's  intestate,  who  was  killed 
while  in  the  employment  of  the  defendant  as  a  switchman,  by  reason  of 
the  defendant's  alleged  non-compliance  with  the  provisions  of  the  Federal 
Safety  Appliance  Act  (Act  March  2,  1893,  c.  196,  27  Stat.  531  [U.  S.  Comp. 
St  1901,  p.  3174]).  At  the  trial  it  was  shown  that  the  defendant  had  re> 
ceived  in  its  yard  at  Knox vi  He,  Tennessee,  a  box  car  loaded  with  cotton, 
which  had  come  from  another  state  consigned  to  the  Brookside  Mills,  whose 
plant  was  located  in  the  Suburbs  of  KnoxviUe,  adjoining  the  defendant's 
interstate  line  of  railway,  and  about  two  miles  distant  from  the  Knoxville 
yard.  While  this  box  car  was  being  switched  in*  the  Knoxville  yard  prepara* 
tory  to  being  transported  to  the  Brookside  Mills,  one  of  the  drawheads  and 
couplers  was  Jerked  out,  and  the  car  left  at  one  end  without  a  coupler  which 
would  operate  automatically.  Without  being  repaired,  however,  the  box  car 
was  transported  to  the  Brookside  Mills  to  be  unloaded,  and  was  there 
placed    for  that  purpose  on  a  private  switch  track  belonging  to  th&  Brook* 

*For  other  catea  mo  Mine  topic  A  i  hujabbb  Ia  Doo.  A  Am.  Dlgi.  1907  to  date^  A  Rcp*r  Indexes 
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side  Mills,  which  connected  with  the  defendant's  line  and  extended  to  the 
warehouse  of  the  Brookside  Mills  on  its  property,  and  which  was  used  by 
the  defendant  in  delivering  freight  to  the  Brookside  Mills,  under  an  arrange- 
ment the  terms  of  which  did  not  appear.  After  this  box  car  had  been  un- 
loaded and  while  it  was  standing  on  this  switch  track  with  several  other 
cars,  the  defendant  prepared  to  remove  it  to  its  shops  for  repairs  and  for 
that  purpose  attempted  to  couple  it  to  another  car  standing  on  this  switch 
track,  which  was  in  good  order  and  was  likewise  to  be  removed  from  the 
switch  track  to  the  defendant's  yard  for  general  uses,  this  other  car  being 
at  the  time  attached  to  the  switch  engine.  While  the  plaintlCTs  intestate 
was  engaged  in  attempting  to  make'  this  chain  coupling,  under  the  orders 
of  the  conductor,  the  engine  and  car  to  which  he  was  attempting  to  make 
the  coupling  were  shoved  back  against  the  defective  box  car,  and  plaintiff's 
Intestate  was  caught  between  the  two  cars  and  killed.  The  court,  on  the 
defendant's  motion,  granted  peremptory  instructions  in  its  favor,  on  the 
ground  that  the  box  car  in  question  was  not  subject  to  the  Safety  Appliance 
Act  while  being  used  upon  a  private  switch  track  of  the  Brookside  Mills, 
which  was  not  a  part  of  the  line  of  the  defendant's  railway.  The  plaintiff 
moved  for  a  new  trial. 

'  Pickle,  Turner  &  Kennerly,  of  Knoxville,  Tenn.,  for  plaintiff. 

J.  B.  Wright  and  J.  G.  Johnson,  both,  of  Knoxville,  Tenn.,  for  de- 
fendant. 

SANFORD,  District  Judge.  [1]  1.  It  is  clear  that  under  the 
undisputed  facts  of  this  case  the  movement  of  the  defendant  s 
car  on  which  the  coupling  apparatus  had  been  destroyed  and 
which  was  about  to  be  attached  to  another  car  and  removed  to 
the  repair  shops  was  in  violation  of  the  Safety  Appliance  Act, 
under  the  doctrine  of  St.  Louis  Ry.  Co.  v.  Taylor,  210  U.  S.  281, 
28  Sup.  Ct.  616,  52  L.  Ed.  1061;  Chicago  Ry.  Co.  v.  United  States, 
220  U.  S.  559,  31  Sup.  Ct.  612,  55  L.  Ed.  582;  Delk  v.  Railway  Co., 
220  U.  S.  580,  31  Sup.  Ct.  617,  55  L.  Ed.  590;  Southern  Ry.  Co.  v. 
United  States,  222  U.  S.  20,  32  Sup.  Ct.  2,  56  L.  Ed.  72,  and  South- 
ern Ry.  v.  Snyder  (C.  C.  A.  6)  187  Fed.  492,  109  C.  C.  A.  344,  pro- 
vided the  Safety  Appliance  Act  applied  to  the  car  while  being  handled 
on  the  switch  track  of  the  Brookside  Mills.  The  case  clearly  does  not 
come  within  the  exception  to  the  general  rule  stated  in  Southern  Ry. 
Co.  V.  Snyder,  supra,  since  at  the  time  it  had  not  been  withdrawn  from 
connection  with  vehicles  in  commercial  use,  but  was  on  the  contrary 
on  this  side  track  in  connection  with  other  vehicles  in  commercial  use, 
and  was  being  attached  to  another  car  in  such  commercial  use  prepara- 
tory to  its  removal. 

[2]  2.  I  am  furthermore  of  opinion,  after  careful  consideration, 
that  the  ground  upon  which  peremptory  instructions  were  given  in  this 
case,  namely,  that  the  Safety  Appliance  Act  did  not  apply  to  this  car 
while  on  the  switch  track  of  the  Brookside  Mills,  was  erroneous.  It 
appears,  at  least  by  inference,  that  there  was  some  arrangement  by 
which  the  defendant  was  permitted  by  the  Brookside  Mills  to  use  this 
switch  track  in  its  interstate  business,  bringing  in  upon  this  track,  un- 
loading and  removing  therefrom  cars  containing  interstate  freight  con- 
signed to  the  Brookside  Mills.  In  the  recent  case  of  Philadelphia.  R. 
Co.  v.  United  States,  191  Fed.  1,  111  C.  C.  A.  661,  it  was  held  by  the 
Circuit  Court  of  Appeals  for  the  Third  Circuit  that  where  a  railroad 
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company  operated  its  trains  engaged  in  interstate  commerce  with  its 
own  engines  and  crews  over  the  tracks  of  another  company  under  a 
contract  between  them,  such  other  tracks  are  a  part  of  its  line  within 
the  meaning  of  the  Safety  Appliance  Act  and  its  amendments  so  as 
to  require  cars  operated  upon  them  to  be  equipped  with  safety  appli- 
ances as  therein  required.  The  doctrine  of  this  case,  in  my  opinion, 
is  controlling  in  the  case  at  bar.  Furthermore  the  Hepburn  amend- 
ment of  1906  (Act  June  29,  1906,  c.  3591,  34  Stat.  584  [U.  S.  Comp. 
St.  Supp.  1911,  p.  1285])  to  the  Interstate  Commerce  Act  (Act  Feb. 
4,  1887,.  c  104,  24  Stat.  379  [U.  S.  Comp.  St.  1901,  p.- 3154]) 
provides  that  the  term  "railroad"  as  used  in  the  Act  shall  include  "jill 
the  road  in  use  by  any  corporation  operating  a  railroad,  whether  own-  ^ 
ed  or  operated  under  a  contract  or  agreement  or  lease,  and  shall  also 
include  all  switches,  spurs,  tracks  and  terminal  facilities  of  every  kind 
used  or  necessary  in  the  transportation  of  the  persons  or  property 
designated  herein."  In  United  States  v.  Geddes,  131  Fed.  452,  65  Q 
C.  A.  320,  it  was  held  by  the  Circuit  Court  of  Appeals  for  this  Cir- 
cuit that  the  Interstate  Commerce  Act  and  the  Safety  Appliance  Act 
were  in  pari  materia  to  such  an  extent  that  the  definition  of  interstate 
commerce  given  in  the  Interstate  Commerce  Act  should  be  followed 
in  construing  the  Safety  Appliance  Act.  By  a  parity  of  reasoning  I 
am  of  opinion  that  the  definition  of  a  railroad  given  in  the  Hepburn 
amendment  is  to  such  extent  in  pari  materia  with  the  Safety  Appli- 
ance Act  that  the  line  of  the  carrier's  railway  referred  to  in  the  Safety 
Appliance  Act  should  be  construed  according  to  the  definition  of  a 
railroad  in  the  Hepburn  amendment  to  the  Interstate  Commerce  Act. 
This  is  especially  true  in  view  of  the  fact  that  the  Safety  Appliance 
Act  is  a  remedial  statute,  to  be  so  construed  as  to  accomplish  the  in- 
tent of  Congress  (Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  1,  25  Sup. 
Ct.  158,  49  L.  Ed.  363;  United  States  v.  Central  R.  Co.  [D.  C]  157 
Fed.  893),  and  that  its  provisions  "should  not  be  taken  in  a  narrow 
sense"  (Schlemmer  v.  Railroad  Co.,  205  U.  S.  1,  10,  27  Sup.  Ct.  407, 
408  [51  L.  Ed,  681]),  nor  its  undoubted  humanitarian  purpose  frit- 
tered away  by  judicial  construction.  United  States  v.  Railroad  Co. 
(D.  C.)  149  Fed.  486. 

I  therefore  conclude  that  the  car  in  question  must  be  deemed  to 
have  been  subject  to  the  provisions  of  the  Safety  Appliance  Act  under 
the  facts  in  evidence,  and  that  for  the  reasons  above  stated  the  court 
was  in  error  in  granting  peremptory  instructions  in  the  defendant's 
favor. 

The  plaintiff's  motion  for  a  new  trial  will  accordingly  be  granted. 
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VBARIEL  ▼•  UNITED  ENGINEERING  ft  FOUNDRY  Ca 

(District  Ck>ixrt,  N.  D.  Ohio,  B.  D.    March  27,  1912.) 

No.  8.190. 

BxHOTAX.  OY  Causes  (|  49*) — Sepabablb  GoNTBoy]auaxx&-~llA8TBB  and  Ssbv- 

ANT. 

Since  an  action  cannot  be  maintained  in  Ohio  against  an  employer  and 
employ^  Jointly  for  negligence  of  the  employ^,  based  on  the  doctrine  of 
respondeat  superior,  an  action  by  a  citizen  of  that  state  against  two  de- 
fendants, an  employer  and  employ^,  the  employ^,  but  not  the  employer, 
being  a  citizen,  based  on  sucir  negligence,  involves  a  separable  contro- 
versy, which  the  employer  is  entitled  to  remove  to  a  federal  court 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  |i  95- 
99;  Dec.  Dig.  5  49.* 

Separable  controversy  as  ground  for  removal  of  cause,  see  notes  to 
Robbins  v.  BUenbogen,  18  C.  C.  A.  86;  Mecke  v.  Valleytown  Mineral  Co., 
35  C.  C.  A.  155 ;  PoUitz  v.  Wabash  R.  Co.,  100  0.  C.  A.  4.] 

At  Law.    Action  by  Thomas  Veariel  against  the  United  Engineer-* 
ing  &  Foundry  Company.    On  motion  .by  plaintiff  to  remand  the  cause 
to  a  state  court    Motion  overruled. 

W.  S.  Anderson  &  Son  and  E.  H.  Moore,  both  of  Youngstown, 
Ohio,  for  plaintiflF. 

Hine,  Kennedy  &  Manchester,  of  Youngstown,  Ohio,  for  defendant. 

DAY,  District  Judge.  This  matter  arises  on  motion  to  remand  by 
the  plaintiff.  This  motion  asks  this  court  to  remand  this  case  to  the 
court  of  common  pleas.  The  sole  reason  relied  upon,  although  others 
are  expressed  in  the  motion,  is  this :  That  the  action  is  brought  and 
is  pending  against  two  defendants  jointly  upon  a  joint  cause  of  ac- 
tion, and  one  of  them  is  a  resident  and  citizen  of  Mahoning  county, 
Ohio,  and  the  controversy  is  not  separable,  as  appears  from  the  face 
of  the  petition,  and  that  said  cause  was  improperly  removed  into  this 
court. 

It  appears  that  the  United  Engineering  &  Foundry  Company  is  a 
citizen  and  resident  of  the  state  of  Pennsylvania,  and  that  Clyde  Mor- 
ris is  a  citizen  of  Mahoning  county,  Ohio,  and  that  the  plaintiff  is 
a  citizen  andl  resident  of  the  state  of  Ohio ;  that  the  action  was  com- 
menced in  the  common  plea$  court  of  Mahoning  county  by  the  plaintiff 
against  the  United  Engineering  &  Foundry  Company  alone,  on  the 
29th  day  of  May,  1908. 

This  case  was  removed  to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  Division  of  the  Northern  District  of  Ohio  in  April, 
1911.  The  same  was  voluntarily  dismissed  by  the  plaintiff.  Where- 
upon the  present  action  was  immediately  brought  in  the  common  pleas 
court  of  Mahoning  county,  and  subsequently  removed  by  the  United 
Engineering  &  Foundry  Company.  The  petition  for  removal  recites 
the  fact  that  the  joinder  of  the  defendant  Clydie  Morris  as  a  party 
defendant  was  made  merely  for  the  purpose  of  defeating  petitioner's 
right  of  removal,  and  that  no  cause  of  action  exists  as  against  him. 

*For  oUier  case*  tee  same  topic  ft  8  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Questions  of  removal  have  been  very  frequently  considered  by  the 
Supreme  Court  of  the  United  States  in  a  number  of  recent  decisions. 
The  latest  one  is  the  case  of  Southern  Railroad  Co.  v.  Miller,  217  U. 
S.  209,  30  Sup.  Ct.  450,  54  L.  Ed.  732.  That  case  establishes  the 
doctrine  that,  for  the  purpose  of  determining  the  removability  of  a 
cause,  the  case  must  be  deemed  to  be  such  as  the  plaintiff  ha^  made  it 
in  good  faith  in  his  pleadings.  Now  it  appears  from  an  examination 
of  the  transcript  that,  when  the  case  was  filed  in  the  common  pleas 
court  of  Mahoning  county,  it  was  demurred  to  by  the  United  Engi- 
neering &  Foundry  Company  on  the  ground  and  for  the  reason  that 
there  was  a  misjoinder  of  parties  defendant.  For  some  reason  or 
other  this  demurrer  was  never  passed  upon  by  the  state  court. 

Now,  if,  under  the  law  of  Ohio,  this  joinder  of  parties  diefendant 
is  proper,  then  this  case  is  not  separable,  and  cannot  be  removed  into 
the  federal  court.  It  naturally  follows  that  if,  under  the  law  of  Ohio, 
the  joinder  of  parties  defendant  is  improper,  then  this  cause  of  action 
♦contained  in  the  petition  is  separable,  and  in  so  far  as  the  United  En- 
gineering &  Foundry  Company  is  concerned  can  be  removed  to  this 
federal  court. 

It  appears  to  me  from  an  examination  of  the  petition  that  the  plain- 
tiff endeavors  to  maintain  an  .action  jointly  against  the  master  and 
servant  for  the  wrongful  and  negligent  act  of  the  servant,  and  that 
the  master's  liability  arises  for  such  wrongful  and  negligent  act  of  the 
servant  solely  from  the  relationship  between  them  under  the  doctrine 
of  respondeat  superior.  Inasmuch  as  the  Supreme  Court  of  the  state 
of  Ohio  has  decided  in  the  case  of  French,  Administrator,  v.  Central 
Construction  Co.  et  al.,  76  Ohio  St.  509,  81  N.  E.  751,  12  L.  R.  A. 
(N.  S.)  669,  that  such  an  action  cannot  be  maintained,  it  is  apparent 
to  me  that  the  joinder  of  parties  defendant  was  improper.  And  this 
appears  from  the  face  of  the  pleadings  and  from  the  case  as  the 
plaintiff  states  in  his  petition. 

Taking  this  view  of  the  situation,  the  motion  to  remand  will  be  over- 
ruled. 
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liAUBSCHER  V.  PAT. 

(District  Conrt,  N.  D  Ohio,  B.  D.    January  24,  1912.) 

No.  8,014. 

1.  Courts  (§  311*) — ^Fbdebal  Cottbts—Jubisdicxion—Oitizewship— Partus 

— Administbator. 

Under  Gen.  Code  Obio,  §  10,772,  providing  that  actions  for  wrongful 
death  shall  be  for  the  exclusive  benefit  of  the  wife  or  husband  and  chil- 
dren of  the  person  killed,  and  must  be  brought  In  the  name  of  the  per- 
sonal representative  of  the  deceased  person,  such  personal  representative 
is  not  a  mere  nominal  party,  but  the  real  party  designated  by  statute, 
so  that  his  citizenship,  and  not  that  of  the  beneficiaries,  is  to  be  con- 
sidered in  determining  whether  the  action  presents  a  controversy  between 
citizens  of  a  state  and  a  foreign  state,  citizens  or  subjects,  so  as  to  con- 
fer Jurisdiction  on  the  federal  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  |  858;  Dec.  Dig. 
I  311.* 

Diverse  citizenship  as  ground  of  federal  Jurisdiction,  see  notes  to  Shlpp 
▼.  Williams,  10  C.  C.  A.  249;   Mason  v.  DuUagham,  27  C.  C.  A.  298.] 

2.  ExBcuTOBS  AND  AoMiiasTBATOBs  (§f  87,  456*)  —  Actions  — CoMPBOMiBE  — 

Costs. 

Under  Gen.  Code  Ohio,  i  10,772,  providing  that  an  action  for  wrongful 
death  must  be  brought  in  the  name  of  the  decedent's  personal  represen- 
tative, such  representative  has  authority  to  compromise  the  suit  or  to 
dismiss  it,  and  is  responsible  for  his  actions  and  for  costs. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §f  323,  384r^92;   Dec.  Dig.  §§  87,  456.*] 

At  Law.  Action  by  G.  A.  Laubscher,  as  administrator  of  the  es- 
tate of  Frederick  Treichel,  deceased,  against  W.  H,  Fay.  On  motion 
for  a  new  trial.    Sustained. 

R.  B.  &  A.  G.  Newcomb,  of  Cleveland,  Ohio,  for  plaintiff, 
R.  E,  McKisson,  of  Cleveland,  Ohio,  for  defendant. 

DAY,  District  Judge.  The  question  here  presented  arises  on  a  mo- 
tion for  a  new  trial.  G.  A.  Laubscher  was  the  administrator  of  the 
estate  of  Frederick  Treichel,  deceased,  and  Laubscher,  the  admin- 
istrator, is  a  resident  and  citizen  of  the  state  of  Ohio.  Paulina  Trei- 
chel, widow,  and  the  surviving  children  of  Treichel,  are  aliens  and 
subjects  of  the  Czar  of  Russia,  and  residents  of  the  state  of  Ohio. 
The  defendant,  W.  H.  Fay,  is  a  citizen  and  resident  of  the  state  of 
Ohio.  So  the  only  question  which  I  will  consider,  and  which  is  here- 
in considered,  is  whether  this  court  has  jurisdiction  of  this  action  un- 
der section  1  of  the  Act  of  March  3,  1875,  c.  '137,  18  Stat.  470  (U. 
S.  Comp.  St.  1901,  p.  508). 

In  order  that  the  court  may  have  jurisdiction  under  this  act,  it  is 
necessary  that  the  controversy  be  between  citizens  of  a  state  and  a 
foreign  state,  citizens  or  subjects. 

It  is  conceded  by  counsel  for  plaintiff  in  their  brief  that  the  only 
question  therefore  is  whether  the  administrator  is  the  real  party  in 
interest  or  a  mere  nominal, party  who  prosecutes  the  action  on  behalf 
of  the  widow  and  children  of  the  deceased.    The  right  of  action  in 
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this  case  is  predicated  upon  the  Ohio  statutes  relating  to  wrongful 
death,  being  sections  10,770  to  10,773  of  the^  Ohio  General  Code,  and 
formerly  known  as  Rev.  St.  §§  6154  to  6135,  inclusive...  Section  10,772 
reads  in  part  as  follows:  "Such  actions  shall  be  for  the  exclusive 
benefit  of  the  wife  or  husband,  and  children.  *  *  *  It  must  be 
brought  in  the  name  of  the  personal  representative  of  the  d^cea^e^ 
person." 

[1^  2]  Now  it  is  claimed  that  the  beneficiaries  under  the  statute  are 
the  real  parties  in  interest,  and  that  the  federal  jurisdiction  based 
upon  diverse  citizenship  has  relation  to  the  citizenship  of  the  real  par- 
ties in  interest,  and  not  to  that  of  a  mere  nominal  party,  and  that  the 
plaintiff  administrator  is  a  mere  nominal  party.  I  do  not  think  that 
the  plaintiff  is  a  mere  nominal  party.  He  is  the  real  party  designated 
by  statute.  He  is  the  active  party.  He  has  the  power  of  compromis- 
ing this  suit  or  of  dismissing  it,  and  is  responsible  for  his  actions. 
Popp  V.  Cin.  H.  &  D.  Ry.  Co.  (C.C.)  96  Fed.  465;  Harper  v.  Rail- 
road Co.  (C.  C.)  36  Fed.  102;  Coal  Co.  v.  Blatchford,  11  WaH.  172, 
20  L.  Ed.  179;  Knapp  v.  Railroad  Co.,  20  Wall.  117,  22  L.  Ed.  328; 
Chappedelaine  v.  Dechenaux,  4  Cranch,  306,  2  L.  Ed.  269 ;  Childress 
V.  Emory,  8  Wheat.  642,  5  L.  Ed.  70S ;  Clarke  v.  Mathewson,  12  Pet. 
164,  9  L.  Ed.  1041;.  Bonnafee  v.  Williams,  3  How.  574,  11  L.  Ed. 
732;  Osborn  v.  Bank,  9  Wheat.  738,  6  L.  Ed.  204;  Irvine  v.  Lowry, 
14  Pet.  298,  10  L.  Ed.  462;  Rice  v.  Houston,  13  Wall.  66,  20  L.  Ed. 
484;  Davis  v.  Gray,  16  Wall.  220,  21  L.  Ed.  447;  Florida  v.  Anderson, 
91  U.  S.  676,  23  L.  Ed.  290;  Walden  v.  Skinner,  101  U.  S.  589,  25 
L;  Ed.  963;  Davies  v.  Lathrop  (C.  C.)  12  Fed.  353;  Shirk  v.  City  of 
La  Fayette  (C.  C.)  52  Fed.  857 ;  Reinach  v.  Railroad  Co.  (C.  C.)  58 
Fed.  33 ;  Morris  v.  Lindauer,  4  C.  C.  A,  162,  54  Fed.  23 ;  Bangs  v. 
Loveridge  (C,  C.)  60  Fed.  963;  Pennington  v.  Smith,  24  C.  C.  A*  145, 
78  Fed.  399. 

The  case  cited  in  96  Fed.  465,  involves  the  consideration  of  the 
same  statutes  herein  involved,  and  was  a  cause  of  action  arising  in  the 
Southern  District  of  Ohio,  decided  in  May,  1899,  by  Judge  Thomp- 
son. It  is  well  established  that  the  personal  representatives  stand 
upon  their  own  citizenship  in  the  federal  courts,  irrespective  of  the 
citizenship  of  the  persons  whom  they  represent.  Continental  Ins.  Co. 
V.  Rhoads,  119  U.  S.  237,  7  Sup.  Ct.  193,  30  L.  Ed.  380;  Shirk  v. 
City  of  lA  Fayette  (C.  C.)  52  Fed.  857. 

I  am  of  the  opinion  that  the  plaintiff  by  reason  of  his  citizenship 
has  no  right  to  resort  to  the  jurisdiction  of  the  court.  The  laws  of 
the  state  of  Ohio  inVest  in  him,  and  in  him  alone,  the  legal  right  to 
bring  this  action  as  administrator,  and  as  administrator  he  is  liable 
for  the  costs  of  the  action  and  must  administer  the  estate  as  I  have 
before  indicated. 

Taking  this  view  of  the  question  raised,  the  motion  for  new  trial 
is  sustained. 
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BEACH  FRONT  HOTEIi  CO.  ▼.  SOOT.t  ^ 

(Ctrcoit  Court  of  Appeals,  TMrd  Circuit,    July  22,  1012J 

.       No.  42  (l,e05>. 

1.  Kavioablb  Watebs  (i  46*) — ^Beaok  Land— Oxdiitabt  HiohtWateb  Mabx 
— Question  fob  Juby.     . 

In  ejectment  to  recover  land  along  an  ocean  beach,  eyidence  ^d  to 
Justify  submission  to  the  jury  of  tlie  question  of  the  location  of  ordinary 
high-water  mark  with  respect  to  certain  lota  conveyed  to  defendant's 
grantor. 

[Ed.  Note.-^For  other  cases,  see  Navigable  Waters,  Cent  Dig.  |t  283* 
291,  203 ;   Dec  Dig.  |  46.»] 

%  EsTOPHCL  (§  22*)— Bt  Debd-^Mapb  Refebbbd  to. 

Where  a  map  or  plat  of  land  is  referred  to  in  a  deed  as  containing  a 
description  of  the  land,  the  map  or  plat  may  become  in  law  a  part  of 
the  deed,  and  the  parties  be  estopped  from  denying  the  correctness  of 
such  portions  of  the  map  or  plat  as  are  involved  in  or  essential  to  the 
description  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent  Dig.  ||  27-^1;  Dec 
Dig.  §  22.*] 

8.  Bbtoppxl  (§  22*)^-Bt  Dbbiv— Map  Rbhebbed  to. 

A  map  referred  to  in  a  deed  may  serve  as  evidence  of  the  location  and 
surroundings  of  the  property  to  be  conveyed,  without  operating  as  an 
estoppel. 

[Ed.  Note.— I>or  other  cases,  see  Estoppel,  Cent  Dig.  §§  27-61;  Dec 
Dig.  I  22.*] 

4  Estoppel  ({  22*) — ^Bt  Deed— Reiebxnob  to  Plat— High- Watb^  Mabk— 
Estoppel. 

Where  a  deed  of  certain  beach  lands  referred  to  a  plat  as  showing  the 
general  location  of  the  land  but  did  not  refer  to  certain  curved  lines 
thereon  as  indicating  the  lines  of  high  and  Idw  water,  the  grantee  and 
his  successors  in  title  were  not  estopped  by  the  plat  to  claim  that  the 
lands  conveyed  extended  to  high-water  mark,  and  were  therefore  riparian 
or  littoral. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent  Dig.  §§  27-51;  Dec 
Dig.  %  22.*1 

S.  Deeds  (J  119*) — Shoes  Lines — Map — Qxtestion  pob  Jubt. 

Where  a  deed  to  certain  shore  lands  referred  to  a  map  containing 
curved  lines  apparently  indicating  the  lines  of  high  and  low  water,  but 
BO  reference  was  made  in  the  deed  to  such  lines  nor  were  they  neces- 
sarily connected  with  the  description  of  the  premises  conveyed,  such  lines 
could  at  most  serve  as  presumptive,  but  rebuttable,  evidence  that  at 
the  time  of  the  execution  of  the  deeds  the  ordinary  lilgh-water  mark  of 
the  ocean  did  not  encroach  on  any  of  the  lots  described  therein;  what 
the  lines  indicated,  and,  if  intended  to  show  the  lines  of  high  and  low 
water  mark,  how  far  they  were  reliable,  being  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  \\  342,  343;  Dec 
Dig.  1 119.*] 

d.  Estoppel  (§  32*) — ^Bt  Deed — Extent. 

Where  certain  deeds  described  the  land  as  beginning  at  an  ayenue  and 
running  back  130  feet  to  a  15-foot  street  and  the  description,  the  haben- 
dum, and  special  warranty  indicated  an  intention  that  the  grantee  should 
acquire  from  the  grantor  and  hold  the  whole  of  the  lots  .as  described 
and  specially  warranted,  the  deeds,  at  most  operated  to  estop  the  gran« 
tee  and  his  successors  from  claiming  that  the  ordinary  high-water  mark 

•For  otb«r  casM  wv^  tarn*  topic  4  i  numbbb  In  Doe.  *  Am.  Digi.  UO?  to  dmto,  4k  Rop'r  Indozeo 
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of  the  ocean  encroached  on  any  part  of  the  lands  described  therein,  and 
did  not  operate  as  an  estoppel  to  bar  them  from  claiming  that  the  ocean 
at  ordinary  high  tide  touched  the  northwesterly  side  of  the  avenue  In 
front  of  the  lots,  although  not  crossing  the  boundary  line. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent  Dig.  §  81;  Dec.  Dig. 
S  32.»] 

7.  Navigable  Waters  (J  44*) — ^Accbetiow. 

Where  the  ocean  at  ordinary  high  tide  touched  certain  lots  belonging 
to  defendant  along  their  entire  front,  it  was  Immaterial  on  the  question 
of  defendant's  right  to  land  formed  in  front  of  the  lots  by  accretion  to 
what  extent  the  ocean  encroached  upon  the  lots. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Cent  Dig.  H  206- 
278,  281,  282;   Dec.  Dig.  §  44.»] 

8.  New  Tbial  (§  49*) — Juby — ^Misconduct. 

The  fact  that  after  the  rendition  of  a  verdict  in  favor  of  defendant  he 
invited  the  jurymen  or  caused  them  to  be  Invited  to  dine  with  him  at  a 
small  supper  partaken  of  openly  in  a  public  restaurant  at  an  early  hour 
of  the  evening,  and  without  any  drink  stronger  than  tea  or  coffee,  while 
blameworthy,  did  not  constitute  ground  for  a  new  trial. 

[Ed,  Note.— For  other  cases,  see  New  Tiial,  Cent  Dig.  §{  97-99 ;  Dec 
Dig.  i  49.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Ejectment  by  the  Beach  Front  Hotel  Company  against  Richard  R. 
Sooy.  A  judgment  was  rendered  in  favor  of  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Henry  F.  Stockwell,  of  Camden,  N.  J.,  and  Gilbert  Collins,  of 
Jersey  City,  N.  J.  (Bleakly  &  Stockwell,  of  Camden,  N.  J.,  and  Collins 
&  Corbin,  of  Jersey  City,  N.  J.,  on  the  brief),  for  plaintiff  in  error. 

George  A.  Bourgeois;  of  Atlantic  City,  N.  J.,  and  Robert  H.  Mc- 
Carter,  of  Newark,  N.  J.  (Bourgeois  &  Coulomb  of  Atlantic  City,  N. 
J.,  and  McCarter  &  English,  of  Newark,  N.  J.,  on  the  brief),  for 
defendant  in  error. 

Before  GRAY,  Circuit  Judge,  and  BRADFORD  and  McPHER- 
SON,  District  Judges. 

BRADFORD,  District  Judge.  This  writ  of  error  was  taken  to  re- 
verse a  judgment  rendered  on  the  verdict  of  a  jury  for  the  defend- 
ant in  an  action  of  ejectment  brought  by  the  Beach  Front  Hotel  Com- 
pany, hereinafter  referred  to  as  the  plaintiff,  against  Richard  R. 
Sooy,  hereinafter  referred  to  as  the  defendant,  to  regain  possession 
of  a  certain  lot  of  ground  in  Ocean  City,  Cape  May  County  and  State 
of  New  Jersey.    The  lot  is  described  as  follows: 

"Beginning  at  a  point  in  the  middle  of  Atlantic  avenne,  at  the  distance  of 
two  hundred  (200)  feet,  southwestwardly  from  the  southwesterly  line  of  Sixth 
street ;  thence  extending  along  the  middle  line  of  said  Atlantic  avenue  south- 
westwardly, three  hundred  and  thirty  (330)  feet  to  where  the  middle  line  of 
said  Atlantic  avenue  intersects  the  middle  line  of  Seventh  street;  thence 
southeastwardly,  at  right  angles  to  Atlantic  avenue,  between  parallel  lines 
of  that  width,  one  of  which  said  parallel  Hues  runs  along  the  middle  line  of 
Seventh  street  aforesaid,  the  distance  of  nine  hundred^  (900)  feet,  more  or 
less,  to  the  high  water  mark  of  the  Atlantic  Ocean." 
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The  territory  included  within  the  limits  of  Ocean  City,  formerly 
known  as  Peck's  Beach,  was  acquired  by  the  Ocean  City  Association, 
a  corporation  of  New  Jersey,  in  1879  and, 1880,  under  and  by  virtue 
of  sundry  deeds  of  conveyance  and  assurances.  That  association 
October  28,  1905,  executed  a  deed  to  Reeves  H.  Isard  purporting  to 
convey  to  him  in  fee  a  tract  of  land  including  the  premises  in  dis- 
pute, and  thereafter  on  the  same  day  Isard  and  his  wife  executed  a 
deed  to  the  Ocean  City  Hotel  &  Development  Co.,  a  corporation  of 
New  Jersey,  bearing  the  same  date  and  purporting  to  convey  in  fee 
to  it  the  same  lands  and  premises  mentioned  and  described  in  the 
deed  to  Isafd.  Thereafter  the  Ocean  City  Hotel  &  Development  Co. 
executed  a  deed  bearing  date  November  13,  1909,  purporting  to  con- 
vey in  fee  to  the  plaintiff  the  land  in  controversy.  In  all  the  above- 
mentioned  deeds  the  lands  therein  described  so  far  as  embracing  the 
premises  in  dispute  were  bounded  on  the  northwest  by  the  central 
line  of  Atlantic  avenue  and  on  the  southeast  by  the  Atlantic  Ocean. 

The  defendant  claims  title  to  the  premises  in  dispute  as  an  accre- 
tion to  certain  other  lands  mediately  acquired  by  him  from  the  Ocean 
City  Association,  formed  by  the  receding  of  the  Atlantic  Ocean. 
It  appears  from  the  record  that  William  Lake,  a  surveyor,  made  May 
22,  1880,  a  survey  of  Peck's  Beach,  known  as  the  map  of  1880,  which 
was  filed  in  the  clerk's  dfice  of  Cape  May  county  June  9,  1880. 
In  making  his  map  Lake  laid  out  the  territory  delineated  on  it  in 
blocks  and  numbered  lots,  and  streets  and  avenues.  The  Ocean  City 
Association  executed  July  26,  1880,  a  deed  to  Charles  Matthews, 
purporting  to  convey  to  him  in  fee  lot  No.  985  on  the  northwesterly 
side  of  Atlantic  avenue  between  Sixth  and  Seventh  streets,  and 
executed  September  4,  1882,  another  deed  to  Matthews  purporting 
to  convey  to  him  in  fee  lots  Nos.  987,  989,  991,  993  and  995,  on  the 
northwesterly  side  of  Atlantic  avenue  between  the  above-Aientioned 
streets.  The  above  lands  so  conveyed  to  Matthews  July  26,  1880, 
and  September  4,-  1882,  were  contiguous  and  directly  behind  the 
lands  in  dispute.  They  were  described  as  beginning  on  the  north- 
westerly side  of  Atlantic  avenue,  each  lot  being  fifty  feet  wide  and 
extending  northwestwardly  between  lines  parallel  to  Sixth  street 
and  along  the  northeasterly  side  of  Seventh  street  one  hundred  and 
thirty  feet  to  a  fifteen  feet  wide  street.  Matthews  executed  April 
10,  1883,  a  deed  purporting  to  convey  to  the  defendant  in  fee  all 
the  above  six  lots.  Notwithstanding  the  fact  that  the  conveyances 
from  the  Ocean  City  Association  to  Matthews  and  from  Matthews 
to  the  defendant  particularly  described  the  lands  as  bounded  by  the 
northwesterly  side  of  Atlantic  avenue  and  running  thence  north- 
westwardly to  the  fifteen  feet  wide  street,  and  referred  in  express 
terms  to  the  filed  map  of  the  Ocean  City  Association,  delineating  the 
blocks,  lots,  streets  and  avenues  therein  called  for,  the  defendant  as- 
serts that  his  title  extends  to  lands  beyond  and  eastwardly  of  the 
coniines  of  Atlantic  avenue,  including^  the  premises  iii  dispute.  To 
support  this  claim  the  defendant  contends  that  at  the  time  of  the 
conveyance  of  lot  No.  985  to  Matthews  July  26,  1880,  the  ordinary 
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high-water  mark  of  the  Atlantic  Ocean  extended  across  and  cut  off 
the  front  of  that  lot,  thus  making  him  a  littoral  or  riparian  proprietor, 
and  further,  that  the  ocean  thereafter  receded,  uncovering  land  in 
front  of  that  lot,  the  title  to  which  land  gained  by  accretion  vested 
in  the  defendant  as  grantee  of  Matthews.  A  similar  contention  is 
made  by  the  defendant  with  respect  to  lands  gained  by  accretion  in 
front  of  the  remaining  lots  Nos.  987,  989,  991,  993  and  995. 

[1,2]  While  the  assignments  present  many  alleged  errors,  the 
central  and  controlling  point  in  the  case  is  whether  the  court  be- 
low was  or  was  not  justified  by  the  evidence  in  leaving  .to  the  jury 
the  determination  of  the  question  of  the  location  of  ordinary  high- 
water  mark  of  the  ocean  with  respect  to  the  lots  mentioned  in  the 
deeds  to  Matthews.  Evidence  was  admitted  on  the  part  of  the  de- 
fendant tending  to  show  that  the  ordinary  high-water  mark  of  the 
ocean,  many  years  before  the  execution  by  the  Ocean  City  Associa- 
tion of  the  deed  of  October  28,  1905,  to  Isard  under  which  the  plain- 
tiff mediately  claims  title  to  the  lands  in  controversy,  and  at  and 
after  the  execution  by  that  association  of  the  deeds  of  July  26,  1880, 
and  September  4,  1882,  to  Matthews  for  the  six  above-mentioned 
lots  on  the  northwesterly  side  of  Atlantic  avenue,  crossed  all  of  those 
lots.  If  such  was  the  fact,  Matthews  as  a  riparian  owner  acquired 
by  accretion  the  premises  in  question  and  the  defendant  subsequently 
succeeded  to  his  rights,  to  the  exclusion  of  any  and  all  claim  as- 
serted by  the  plaintiff.  But  it  is  contended  on  the  part  of  the  latter 
that  the  plaintiff,  having  shown  a  proper  paper  title  to  the  premises 
in  question,  the  defendant  was  estopped  by  the  map  of  1880,  ex- 
pressly referred  to  in  the  deeds  to  Matthews,  from  showing  that  he 
was  a  riparian  proprietor.  Each  of  the  two  deeds  describe  by  num- 
ber and  location  with  respect  to  Atlantic  avenue  and  Sixth  street  the 
lots  purporting  to  be  conveyed  as  delineated  in  "Section  A  on  the 
plan  of  lots  of  the  said  Ocean  City  Association,"  and  there  are  on  the 
copy  of  the  plan  in  evidence  two  curved  lines  which  may  or  may  not 
represent  the  belt  of  the  ocean  beach  between  high  and  low  water 
mark,  as  it"  existed  when  the  map  was  made  and  the  deeds  executed 
by  the  Ocean  City  Association  to  Matthews.  But  there  is  no  des- 
ignation on  the  map  of  the  nature  of  these  curved  lines  nor  any 
statement  of  what  they  were  intended  to  indicate.  The  plaintiff  urges 
with  much  stress  that,  the  deeds  to  Matthews  having  referred  to  the 
map  of  1880  as  showing  the  location  of  the  lands  purporting  to  be 
conveyed  thereby,  that  map  was  adopted  by  and  became  part  of  the 
deeds,  and  that  the  defendant  as  grantee  of  Matthews  is  estopped 
from  claiming  that  at  the  time  of  their  execution  he  was  a  riparian 
proprietor.  Undoubtedly  a  map  or  plat  may  become  in  law  a  part 
of  a  deed  when  referred  to  therein  as  containing  a  correct  descrip- 
tion of  the  property  to  be  conveyed,  and  the  parties  may  be  estc^ped 
from  denying  the  correctness  of  such  portions  of  the  contents  of  the 
map  as  are  involved  in  or  essential  to  the  description  of  such  prop- 
erty. In  Jefferis  v.  East  Omafia  Land  Co.,  134  U.  S.  178,  10  Sup. 
Ct  518^  33  h.  Ed.  872,  the  court  said: 
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'^It  la  a  famUUr  nile  of  Uiw,  that,  wheire  a  plat  Is  referred  to  In  a  deed  as 
containing  a  description  of  land,  the  courses,  distances,  and  other  particulars 
appearing  upon  the  plat  are  to  be  as  much  regarded,  in  ascertaining  the  true 
description  of  the  land  and  the  Intent  of  the  parties,  as  If  they  had  been 
expressly  enujnerated  in  the  deed.*' 

[8-B]  So  a  map  referred  to  in  a  deed  may  serve  as  evidence  of 
the  location  and  surroundings  of  the  property  to  be  conveyed,  with- 
out operating  as  an  estoppel.  In  the  present  case  an  estoppel  is 
claimed  by  the  plaintiff  on  the  ground  tiiat  the  curved  lines  on  the 
map  of  1880,  apparently  indicating  the  lines  of  high  and  low  water, 
conclusively  establish  as  against  the  defendant  that  Matthews  under 
whom  he  claims  did  not  become  a  riparian  proprietor  by  virtue  of 
the  deeds  of  July  26,  1880,  and  September  4,  1882.  But  no  reference 
is  made  in  the  deeds  to  such  curved  lines  nor  are  they^  necessarily 
connected  with  the  description  of  the  premises  conveyed.  Such  lines 
could  at  most  serve  as  presumptive,  but  rebuttable,  evidence  that  at 
the  time  of  the  execution  of  those  deeds  the  ordinary  high-water 
mark  of  the  ocean  did  not  encroach  upon  any  of  the  six  lots  de- 
scribed therein.  What  the  curved  lines  indicated,  and,  if  intended 
to  show  the  lines  of  high  and  low  water  mark,  how  far  they  were  re- 
liable, were  matters  for  the  jury.  And  such  we  understand  to  be 
the  doctrine  which  has  been  judicially  applied  in  New  Jersey  with 
respect  to  the  curved  lines  in  question.  Ocean  City  Hotel  Co.  v. 
Sooy,  77  N.  J.  Ijaw,  527,  73  Atl.  236.  In  the  above  case  the  Court 
of  Errors  and  Appeals  while  hojding  that  the  map  and  deeds  to  Mat- 
thews were  evidence  as  to  the  location  of  the  high-water  mark  of 
the  ocean  relative  to  the  lands  described  in  those  deeds,  held  that  they 
were  not  conclusive  as  to  such  location;  An  estoppel  is  also  claimed 
by  the  plaintiff  on  the  ground  that  the  description  in  the  deeds  to 
Matthews  negatives  all  idea  that  the  ordinary  high-water  mark  en- 
croached upon  any  of  the  six  lots  mientioned  therein.  It  is  true 
that,  in  those  deeds  the  lots  are  described  as  beginning  on  the  north- 
westerly side  of  Atlantic  avenue  and  running  back  one  hundred  and 
thirty  feet  to  a  fifteen-feet  wide  street.  Here  was  a  specific  point 
of  beginning  and  a  specific  depth  of  lot.  And  each  of  the  deeds 
purported  to  confer  upon  Matthews  ^as  party  of  the  second  part  the 
right— 

"to  have  and  to  hold  the  said  lots  or  pieces  of  ground  *  *  •  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  to  the  only  proper  use, 
benefit  and  behoof  of  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever." 

And  each  of  the  deeds  contained  a  special  warranty  as  follows : 

*'And  the  said  Ocean  Olty  Association  for  themselves,  and  their  successors 
do  by  these  presents  covenant,  grant  and  agree  to  and  with  the  said  party 
oi  the  second  part,  his  heirs  and  assigns,  that  they,  the  said  Ocean  GiU' 
Association  and  their  successors,  aU  and  singular,  the  hereditaments  and 
premises  hereinabove  described  and  granted,  or  mentioned  and  Intended  so 
to  be,  with  the  appurtenances,  unto  the  said  party  of  the  second  part,  his 
h^rs  and  assigns,  against  them,  the  said  Ocean  Olty  Association,  and  their 
successors  and  against  all  and  every  other  person  or  persons  whomsoever 
lawfully  claiming  or  to  claim  the  same,  or  any  part  thereof,  by,  from  or  un** 
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der  them  or  iiny  of  them,  shall  and  will,  subject  as  aforesaid*  warrant  and 
forever  defend." 

[7]  It  thus  appears  by  the  description,  the  habendum  and  the  spe- 
cial warranty  that  it  was  the  intention  and  understanding  of  the  par- 
ties that  Matthews  should  acquire  from  the  Ocean  City  Association 
and  hold  not  only  a  part  but  the  whole  of  the  lots  as  described  and 
specially  warranted.  The  provisions  of  the  deeds  seem  inconsistent 
with  the  idea  that  at  the  time  oi  their  execution  the  ordinary  high- 
water  mark  encroached  upon  the  lots  or  any  of  them.  In  New  Jer- 
sey the  general-  rule  is  well  settled  by  judicial  decisions  that  private 
riparian  ownership  does  not  extend  beyond  ordinary  high-water  mark 
of  the.  ocean,  and  that  the  beach  beyond  that  mark  is  owned  by  the 
state,  and  consequently  in  the  absence  of  a  grant  by  the  state  is  not 
the  subject  of  private  ownership  by  riparian  proprietors.  If,  how- 
ever, it  be  assumed  that  the  contents  of  the  deeds  were  such  as  to 
estop  Matthews  and  the  defendant  as  his  grantee  from  claiming  that 
the  ordinary  high-water  mark  crossed  any  portion  of  the  land  de- 
scribed therein,  that  necessarily  would  be  the  full  extent  of  the  es- 
toppel; for  the  extreme  southeasterly  boundary  was  the  northwest- 
erly side  of  Atlantic  avenue.  Under  the  circumstances  no  estoppel 
could  operate  to  bar  Matthews  or  the  defendant  from  claiming  that 
the  ocean  at  ordinary  high  tide  touphed  the  northwesterly  side  of 
Atlantic  avenue  along  the  front  of  all  the  lots  although  not  crossing 
that  boundary  line.  And  if  it  did  so  touch  that  line  Matthews,  to 
whose  rights  the  defendant  has  succeeded,  was  a  riparian  proprietor, 
and  as  such  entitled  to  the  premises  in  dispute  as  an  accretion,  and 
the  defendant  was  entitled  to  show  that  the  ocean  at  ordinary  high 
tide  extended  to  the  northwesterly  side  of  Atlantic  avenue  although 
the  evidence  might  incidentally  show  that  the  ocean  at  such  a  tide 
substantially  encroached  upon  the  lots.  If  the  ocean  at  ordinary  high 
tide  touched  the  lots  along  their  entire  front  it  is  wholly  immaterial 
on  the  question  of  accretion  to  what  extent  it  encroached  upon  them. 
Thus  the  doctrine  of  estoppel,  if  from  the  description,  the  habendum 
and  the  special  warranty  it  has  any  application  to  this  case,  could 
not  operate  to  the  prejudice  of  the  defendant  or  enure  to  the  bene- 
fit of  the  plaintiff.  In  Ocean  City  Association  v.  Sooy,  17  N.  J. 
Law,  527,  73  Atl.  236,  the  court  said: 

"It  Is  obvious  that  the  mere  fact  that  a  street  is  referred  to  as  a  boondary 
and  is  delineated  upon  a  map  indicates  nothing  as  to  the  title  to  the  land 
covered  by  the  street,  for  the  title  to  the  street  might  well  be  in  a  third  par- 
ty, and  yet  the  street  properly  be  delineated  upon  a  map  and  referred  to  in 
a  conveyance  between  other  parties.  ♦  •  ♦  The  estoppel  does  not  go  as 
far  as  claimed  by  the  plaintiff  in  error,  and  it  was  doubtless  for  this  reason 
that  this  court  in  a  similar  case  arising  out  of  this  very  map,  did  not  con- 
sider the  fact  tliat  a  lot  was  bounded  upon  a  street  as  conclusive  upon  the 
question  whether  or  not  the  line  of  high  water  reached  the  lot  as  described 
by  metes  and  bounds." 

The  cases  relied  upon  by  the  plaintiff  in  support  of  its  contention 
that  an  estoppel  exists  against  the  defendant  by  reason  of  the  ref- 
erence in  the  deeds  to  Matthews  to  the  map  of  1880  are  different  in 
their  facts  and  principles  from  and  have  no  application  to  this'  case, 
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Evidence  was  admitted  touching  .the  preparation  of  the  map,  its  re- 
liability, and  the  physical  location  of  the  lots  conveyed  to  Matthews 
in  their  relation  to  the  line  of  ordinary  high  water.  And  the  jury 
was  instructed  that  the  map  was  evidence  and  its  weight  was  for  their 
determination,  regard  being  had  not  only  to  delineations  thereon  but 
the  testimony  relating  to  the  manner  and  circumstances  under  which 
it  was  made.    The  court  below  pointedly  said  to  the  jury: 

"In  the  settlement  of  this  controyersy,  the  first  question  for  your  deter- 
mination wUl  be  whether  the  line  of  ordinary  high  tide  at  the  times  the 
Ocean  City  Association  conveyed  to  Matthews,  at  the  dates  mentioned  in 
1880  and  1882,  was  on  the  lots  then  conveyed  to  him.  That  Is,  whether  it 
covered  not  only  the  whole  of  the  lands  within  the  lines  of  Atlantic  avenue, 
if  extended,  but  actually  washed  to  or  on  the  Matthews  lots  themselves,  and 
all  of  them.  If  it  did,  the  defendant  is  entitled  to  a  verdict  of  not  guilty  of 
the  trespass  and  ejectment  laid  to  its  charge ;  and  If  it  did  not,  the  plaintifT 
is  entitled  to  a  verdict  that  the  defendant  is  guilty  of  the  trespass  and  eject- 
ment laid  to  its  charge.  «  •  *  i  shall  not  attempt  to  deal  with  the  facts 
in  detaU  in  this  case.  Their  determination,  and  the  credibility  of  the  wit- 
nesses, rests  solely  with  you,  and  you  should  deal  with  that  subject-matter 
as  intelligently  and  carefully  as  you  possibly  can.  •  *  «  i  ought  to  say, 
however,  that  maps  which  have  been  made  for  the  purpose  of  this  or  any 
previous  trial  of  the  issue  now  presented  are  not  evidence;  they  are  merely 
iUustratlve  and  serve  to  clarify  the  testimony  of  the  witnesses.  What  has 
Just  been  said,  however,  does  not  relate  to  the  filed  maps  of  the  Ocean  City 
Association  or  to  the  Matthews  survey.  These  are  evidences  of  a  high  char- 
acter, not  only  because  they  were  made  by  a  prior  owner  through  whom,  in 
effect,  both  parties  claim,  but  the  Matthews  deeds  specifically  refer  to  them, 
that  is  to  the  Ocean  City  Association  maps.  You  will,  therefore,  carefully 
study  these  maps  and  the  evidence  relating  to  them,  bearing  in  mind  they 
were  made  before  this  controversy  arose.  They  apparently  show  land  in 
front,  unplotted  land.  Does  that  mean,  gentlemen,  land  flowed  by  the.  high 
water,  ordinary  line  of  high  tide,  or  not?  You  will  consider  that  map  in  con- 
nection with  Mr.  La]£e*s  testimony,  the  man  who  made  it,  and  in  doing  so, 
while  you  consider  whether  there  is  unplotted  ground  there,  yoil  will  also 
consider  what  he  said  with  relation  to  some  wavy,  lines  placed  on  the  map, 
in  which,  if  I  recall  the  substance  of  the  testimony,  the  line  indicating  the 
ocean  line  had  no  significance  other  than  it  was  intended  to  indicate  that  the 
ocean  lay  in  that  direction,  that  is,  eastwardly  of  the  lots.** 

[8]  The  above-quoted  portion  of  the  charge  dealing  with  the  most 
vital  point  in  the  case  certainly  could  not  afford  the  plaintiff  any 
reasonable  ground  of  complaint.  There  are  forty-five  assignments 
of  error  which  need  not  be  considered  seriatim  or  in  detail.  The 
forty-fourth  assignment  is  mainly  to  the  effect  that  the  court  below 
erred  and  committed  an  abuse  of  judicial  discretion  in  dismissing 
the  application  of  the  plaintiff  for  a  new  trial  made  on  the  ground 
that  after  the  rendering  of  the  verdict  the  defendant  invited  or  caused 
to  be  invited  the  jurymen  to  dine  with  him,  which  they  did,  the  de- 
fendant paying  for  the  dinner.  With  respect  to  this  incident  the 
court  below  in  denying  the  application  used  the  following  language 
which  meets  with  our  entire  approval: 

*'But  notwithstanding  the  blameworthy  character  of  the  conduct  in  ques- 
tion, it  is  Impossible  to  see  how  or  why  it  corrupts  or  taints  the  verdict 
There  is  not  the  slightest  evidence  or  suggestion  of  pre-arrangement  or  con- 
cealment about  the  matter.  The  invitation  and  its  acceptance,  so  far  as  ap- 
pears, were  absolutely  spontaneous.  It  is  not  in  character  unlike  the  conduct 
of  a  defendant,  who»  upon  the  announcement  of  a  verdict  of  acquittal^  rushes 
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forward,  shakes  l\ands  with  and  thanks  the  Jurors.  *  The  sopp^.  was  a  slni^ 
ple-afPalr,  partaken  of  openly  Id  a  public  restaurant,  at  an  early  hour  In  the 
evening  and  without  any  drink  stronger  than  tea  or  coffee." 

The  first  assignment  dealing  with  the  question  of  estoppel,  the 
weight  of  the  evidence,  eta>  has  been  sufficiently  covered  by  what  has. 
hereinabove  been  said.  We  deem  it  unnecessary  to  (Jiscuss  any  of 
the  remaining  assignments,  as  we  are  satisfied  that  whatever  error 
they  may  set  forth  is  not  of  a  character  to  require  or  justify  a  re- 
versal of  the  judgment  below.  For  the  reasons  given  the  judgment 
below  is  affirmed  with  costs. 


THE  S,  V.  LUCKBNBACH. 

THE  OTTA. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  13,  1912.) 

Nos.  212,  213. 

1.  Collision  (§  83*) — Stbah  Vbssels  Meeting — ^Mutual  Faults. 

A  collision  in  upper  New  York  Bay,  near  the  eastern  edge  of  the  an^ 
chorage  grounds,  in  a  fog,  between  the  steamships  Otta,  passing  down» 
and  Lruckenbach,  passing  up,  held  due  to  the  faults  of  both  yessela  in 
going  at  too  high  speed;  the  Otta  also  being  in  fault  for  failing  to 
sound  fog  signals,  or  to  stop  on  Clearing  or  seeing  the  Luckenbach  ahead, 
as  required  by  article  16  of  the  Inland  Rules  (Act  June  7,  1887,  c  4) 
30  Stat.  99  (U.  S.  Comp.  St  1901,  p.  2880),  and  the  Luckenbach  for  being 
on  the  wrong  side  of  the  channel. 

^[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  St  156,  167,  175; 
Dec.  Dig.  §  83.* 

ColUsion  rules,  speed  of  steamship  in  fog,  see  note  to  The  Niagara,  28 
O.  C.  A.  532.] 

2.  Collision  (§  154*) — Suits  yoa  Damages— Costs. 

The  expense  of  taking  photographs  showing  injuries  to  a  vessel  in  col- 
lision and  for  Interpreter's  fees  necessary  to  obtain  the  testimony  of 
foreign  witnesses  held  properly  taxable  in  a  suit  for  collision. 

[Ed.  Note.— For  other  cases,  see  Collision,  Gent  Dig.,}  308;  Dec  Dig. 
§  154.*] 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  for  collision  by  Lorentz  W.  Hansen,  managing 
owner  of  the  steamship  Otta,  against  the  steamship  S.  V.  Luckenbach, 
Edgar  F.  Luckenbach,  and  others,  claimants,  and  cross-libel  by  such 
claimants  against  the  Otta.  Decree  dividing  the  damages,  and  li- 
belant appeals.    Modified  and  affirmed. 

See,  also,  197  Fed.  893. 

On  appeal  by  torentz  W.  Hansen,  libelant,  managing  owner  of 
the  steamship  Otta  from  a  diecree  holding  the  Otta  and  the  Lucken- 
bach both  at  fault  for  a  collision  which  occurred  during  a  fog,  in 
the  upper  Bay  of  New  York  at  or  near  the  eastern  boundary  oi  the 
general  anchorage  which  lies  south  of  the  Statue  of  Liberty. 

•For  oU^er  oaiw  see  Bajne  topic  4  8  ioxmbbb  ia  Dec.  4k  ▲m.  Dlgi.  1907  to  date,  4k  Rep'r  Indezee 
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Itaight,  SaniFord  ft  Smith  (Charles  S.  Haight  and  Clarence  Bishop 
Smith,  of  counsel),  for  the  Otta. 

Wallace,  Btitler  &  Brbwn  (James  K.  Symmers,  of  counsel),  for  the 
Luekenbadh. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Circuit  Judge.  [1]  On  April  4,  1910,  between  1  and  2 
o'clock  in  the  afternoon,  the  steamship  Luckenbach  from  Porto  Rico 
was  proceeding  up  the  harbor  of  New  York  destined  for  Pier  26, 
Brooklyn.  She  is  400  fjeet  long  and  41  feet  beam  and  was  loaded  at 
the  time  of  the  collision,"  her  draft  being  about  241/^  feet.  The 
weather  was  foggy  and  the  tide  flood;  the  set  of  the  tide  was,  how- 
ever, somewhat  counteracted  by  a  North  River  freshet  prevailing  at 
the  time. 

The  Luckenbach  left  quarantine  at  12:50,  the  fog  growing  some- 
what thicker  as  she  proceeded.  The  story  of  the  collision  as  told  by 
her  master  is  briefly  as  follows: 

The  Luckenbach  passed  bell  buoy  No.  12^^  about  400  feet  to  the 
westward.  On  passing  the  buoy  she  straightened  on  her  course  N. 
E.  by  N.  The  regular  channel  as  far  north  as  Governor's  Island  is 
about  five-eighths  of  a  mile  wide.  On  account  of  the  fog,  the  Lucken- 
bach was  going  dead  slow.  Those  on  board  could  see  about  two 
ship's  lengths  ahead.  They  were  blowing  fog  signals  every  minute. 
The  master  and  second  officer  were  on  the  bridge  andl  there  were 
two  lookouts  stationed  on  the  forecastlehead.  She  kept  her  course  of 
N.  E.  by  N.  imtil  about  four  minutes  before  the  collision.  ^  This 
course  would  have  kept  her  well  to  the  eastward  of  the  center  line  of 
the  channel  and  about  500  feet  from  the  easterly  line  of  the  channel. 
Had  she  maintained  this  course,  if  the  same  is  correctly  plotted  on 
the  chart  "Otta's  Exhibit  No.  1,"  a  collision  with  a  vessel  west  of 
the  center  channel  line  would  have  been  impossible.  *The  change 
that  she  made  was  to  N.  E.  %  N.  The  master  says  in  explanation 
of  the  changfc : 

"Wellf  I  can't  tell  exactly.  I  tliought  I  probably  appeared  to  be  too  much 
to  the  westward,  as  I  could  see — ^I  began  to  see  the  ships  on  the  anchorage 
ground  on  the  west  side." 

The  new  course  had  the  tendency  to  bring  him  further  to  the  east- 
ward. He  says  he  was  intending  to  go  around  the  north  end  of  Gov- 
ernor's Island)  into  the  East  River.  He  saw  the  Otta  about  1,000 
feet  distant  on  his  starboard  bow  coming  down  the  river  on  a  par- 
allel course,  so  that  if  she  had  kept  her  course  the  two  vessels  would 
have  passed  starboard  to  starboard  with  100  feet  of  water  between 
them.  He  heard  no  signal  from  the  Otta.  The  instant  he  saw  her  he 
reversed  his  engines  and  stopped,  went  full  speed  astern  and  blew 
the  backing  signal  of  three  blasts.  When  he  first  saw  the  Otta  she  start- 
ed to  blow  one  whistle,  continued  to  blow  it  and  came  to  port  swinging 
at  full  speed  to  westward  directly  across  the  Luckenbach's  bow.  The 
Luckenbach  was  backing  away  from  the  Otta  at  full  speed,  when  the 
latter  struck  a  glancing  blow  right  across  the  Luckenbach's  stem* 
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The  account  of  the  collision  given  by  the  master  of  the  Otta,  briefly 
stated,  is  as  follows: 

At  about  11 :40  a.  m.,  April  4th,  the  Otta,  a  steamer  about  325  feet 
in  length,  left  Yonkers  unloaded,  destined  for  Philadelphia,  where  she 
expected  to  procure  a  cargo.  From  Yonkers  to  the  Battery  was 
misty  and  somewhat  foggy  but  land  could  be  seen  on  both  sides  of 
the  river.  At  about  1  ;10  the  Otta  got  down  abreast  of  the  Btatue 
of  Liberty,  which  was  plainly  visible  and  those  on  the  bridge  could  see 
objects  half  a  mile  distant.  Passing  the  Statue  of  Liberty,  the  Otta's 
master  saw  several  anchoredl  vessels  on  his  starboard  side  and  he 
passed  a  ferryboat  which  was  coming  up.  In  addition  to  the  pilot, 
the  chief  officer  was  on  the  forecastle ;  the  quartermaster  was  at  the 
wheel  and  the  master  was  on  the  upper  bridge  with  the  pilot,,  who 
gave  the  signals.  When  in  the  vicinity  of  the  Statue,  the  vessel  was 
proceeding  at  half  speed.  After  exchanging  signals  with  the  feriy- 
boat  the  Luckenbach  was  sighted  right  ahead  about  half  a  mile  dis- 
tant. The  Luckenbach  blew  one  whistle  and  the  Otta  answered  with 
one  and  put  her  wheel  hard  aport  at  full  speed  ahead.  As  she  came 
on  she  blew  two  or  three  whistles,  "or  two  or  three  times  the  same 
whistle."  The  Luckenbach  did  not  answer  these  signals,  but  when 
she  came  up  close,  about  a  ship's  length  away,  she  blew  three  whistles. 
The  Otta's  engines  were  put  full  speed  ahead,  so  that  the  vessel  would 
answer  her  helm  quickly  and  sheer  to  starboard.  The  Luckenbach 
did  not  change  her  course  except  to  go  in  the  opposite  direction  from 
the  one  indicated  by  his  whistle.  As  the  Otta  swung  to  starboard, 
the  Luckenbach  continued  to  swing  towards  her.  After  the  Lucken- 
bach's  three  blasts,  the  Otta's  wheel  was  put  hard  astarboard  just  be- 
fore the  collision  to  swing  her  stem  to  starboard  and  ease  off  the 
blow  which  was  then  inevitable.  She  was  struck  on  her  port  quarter 
about  20  feet  from  her  stern.. 

The  collision  broke  the  Otta's  port  rudder-chain  and  she  drifted  to 
the  southward  so  near  to  the  Frieda  which  was  at  anchor  to  the 
westward  of  the  channel,  that  the  latter  ship  got  her  fenders  ready, 
fearing  a  collision. 

These  statements  of  the  masters  are  corroborated  by  the  members 
of  the  crews  of  the  respective  vessels.  They  cannot  be  reconciled, 
both  cannot  be  true,  an4  yet  it  is  not  necessary  to.  find  that  either 
crew  has  committed  perjury.  The  well  known  loyalty  of  seamen  for 
their  own  ship  is  both  natural  and  praiseworthy.  It  leads  them  uncon- 
sciously to  espouse  the  cause  of  the  vessel  that  carries  them  Not 
only  the  crew,  but  passengers  also  are  imbued  with  the  same  spirit 
and  seldom  see  negligence  in  the  navigation  of  the.  vessel  on  which 
they  are  temporarily  embarked.  In  such  cases  it  is  necessary  to  have 
recourse  to  extrinsic  evidence  and  to  weigh  the  presumptions  drawn 
from  undisputed  facts.  No  matter  which  of  the  above  versions  is 
considered,  it  is  absolutely  certain  that  such  an  accident  could  not 
have  taken  place  on  a  bright,  clear  day.  There  was  nothing  unusual 
in  wind  or  tide  and  if  the  atmosphere  had  been  clear,  so  that  the 
vessels  could  see  each  other  four  or  five  miles  distant,  in  a  deep 
channel  over  half  a  mile  wide,  a  collision  at  or  west  of  the  western 
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boundary  of  the  channel  could  only  be  accounted  for  upon  the  theory 
that  the  navigators  on  both  of  the  vessels  had  suddenly  become  insane. 

There  can  be  no  doubt  that  a  fog  existed.  The  question  of  its  den- 
sity is  the  one  upon  which  the  witnesses  disagree.  The  fact  that  such 
a  collision  occurred  offers  strong  presumptive  evidence  that  it  was 
dense  enough  seriously  to  interfere  with  navigation.  The  preponder- 
ance of  testimony  sustains  this  view.  Like  most  fogs,  it  varied  in 
density,  lifting  at  times  and  again  shutting  down.  We  have  no  doubt 
that  the  situation  was  one  requiring  the  greatest  care  and  the  constant 
sounding  of  fog  signals,  by  bell  and  whistle,  and  most  of  the  vessels 
in  th6  vicinity  recognized  this  fact. 

The  official  report  of  the  weather  observer  at  New  York  states 
that  the  fog  which  had  previously  been  lierht  became  dense  at  1 :20 
p.  m.  and  so  continued  until  2 :30  p.  m.  The  witnesses,  stationed  as 
they  were  at  different  points,  differ  as  to  thfe  density  of  the  fog,  but 
all  agree  that  it  existed  and  that  it  was  more  or  less  a  menace  to  safe 
navigation. 

In  such  circumstances  it  is  the  duty  of  vessels  to  proceed 'with  the 
greatest  caution  and  to  give  frequent  warning  signals.  Article  16  of 
the  act  of  June  7,  1897  (30  Stat.  99,  c.  4  [U.  S.  Comp.  St.  1901,  p. 
2880]),  provides: 

*'Eyei7  vessel  shall,  in  a  fog,  mist,  falling  snow,  or  heavy  rainstorms,  go 
at  a  moderate  speed,  having  careful  regard  to  the  existing  circumstances  and 
conditions.  A  steam  vessel  hearing,  apparently  forward  of  her  beam,  the 
fog  signal  of  a  vessel  the  position  of  which  is  not  ascertained  shall,  so  far  as 
the  circumstances  of  the  case  admit,  stop  her  engines,  and  then  navigate 
with  caution  until  danger  of  collision  is  over.*' 

The  Otta  was  at  fault  for  not  complying  with  this  rule.  She  does 
not  pretend  that  she  blew  fog  signals  after  passing  the  Liberty  Stat- 
ue. Her  obligation  to  do  this  was,  perhaps,  increased  because  she 
was  originally  painted  white  and  this  had  changed  to  a  lead  color 
which  is  difficult  to  detect  in  a  fog.  We  cannot  credit  the  statement 
of  the  Otta's  pilot  that  he  sighted  the  Luckenbach  when  she  was. half 
a  mile  away,  first,  because  his  conduct  thereafter  was  inconsistent  with 
having  seen  her  at  so  great  a  distance,  and,  second,  because  it  seems 
most  improbable  that  the  collision  could  have  happened  if  they  had 
received  such  timely  warning.  The  fact  is  that  when  he  first  sighted 
the  Luckenbach,  the  danger  was  so  imminent  that  his  first  impulse 
was  to  stop  and  he  actually  sent  an  order  to  that  effect,  but  before 
it  could  be  executed,  he  changed  it  to  an  order  for  full  speed  ahead 
and  immediately  ported  his  helm  and  then  hard  aported  it.  This 
does  not  indicate  the  calm  and  deliberate  judgment  of  a  pilot  with 
ample  time  to  consider  a  maneuver,  but  indicates  rather  that  he  was 
confronted  with  a  sudden  peril  and  became  confused  in  its  presence. 
His  first  impulse  was  the  correct  one.  Had  he  stopped,  the  collision 
would  not  have  occurred.  If  the  vessels  were  meeting  on  parallel 
courses,  each  having  the  other  a  point  and  a  half  on  her  starboard 
bow,  it  was  the  pilot's  duty  to  give  two  short  blasts  of  his  whistle, 
starboard  his  helm  and  pass  starboard  to  starboard. 
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Article  18,  rule  1,  provides: 

"But  If  the  courses  of  such  yessels  are  sa  far  on  the  starboard  of  eadi 
other  as  not  to  be  considered  as  meeting  head  and  head,  either  vessel  shall 
Immediately  give  two  short  and  distinct  blasts  of  her  whistle,  which  the 
other  vessel  shall  answer  promptly  by  two  similar  blasts  of  her  whistle,  and 
they  shall  pass  on  the  starboard  side  of  each  other." 

That  the  Luckenbach  should  have  blown  a  single  blast  passing  signal 
seems  most  extraordinary  and!  makes  the  fault  of  the  Otta.  in  mistak- 
ing the  Luckenbach's  fog  signal  for  a  passing  signal  more  apparent. 
We  are  unable  to  make  the  Otta's  navigation  square  with  the  pru- 
dence which  should  gpvem  human  conduct  in  such  a  crisis.  The 
Luckenbach  was  not  blowing  passing  signals  and  the  Otta  should  have 
known  this.  Even  after  it  was  apparent  that  the  Luckenbach  did 
not  understand  the  Otta's  proposal,  the  latter  kept  on  full  speed  di- 
rectly  across  the  former's  bows.  The  Otta  was  not  navigated  with 
prudence  or  good  judgment.  She  should  have  known  that  the  Luck^ 
enbach's  long  blasts  were  fog  signals  and  she  shouldl  have  reversed 
and  stopped  before  she  got  into  the  jaws  of  collision. 

The  Luckenbach,  according  to  her  witnesses,  was  proceeding  at  slow 
speed,  making  2i/^  to  3  miles  an  hour  through  the  water.  Here  chief 
engineer  says  that: 

'  '*We  were  running  slow,  maybe  a  couple  of  minutes  and  then  stopping  and 
then  going  ahead  slow  for  a  couple  of  minutes  or  so  and  then  stopping  again.*'  , 

This  testimony  is  inconsistent  with  the  undisputed  fact  that  the 
Luckenbach  left  Quarantine  at  12:50  and  the  collision  occurred  at 
1 :30,  or  40  minutes  thereafter.  In  other  words,  she  made  about  4% 
miles  in  40  minutes,  or  about  600  feet  per  minute.  This  can  hardly 
be  considered  moderate  speed  in  such  a  fog  as  was  then  prevailing. 

When  the  Luckenbach  passed  buoy  No.  12^^  she  was  about  a  ship's 
length  from  the  easterly  edfee  of  the  channel.  She  then  took  a 
compass  course  of  N.  E.  by  N.  which,  had  she  maintained  it,  would 
have  kept  her  on  her  own  side  of  the  channel  and  would  have  made  the 
collision  on  the  westerly  side  of  the  channel  impossible.  That  it  oc- 
curred there  and  very  near  to  the  extreme  westerly  side,  if  not  actual- 
ly on  the  anchorage  ground,  we  have  no  doubt.  The  Luckenbach 
evidently  got  off  her  course  and  drifted  over  to  the  left-hand  side 
of  the  channel  where  she  had  no  right  to  be.  It  is  not  necessary  to 
review  the  testimony  which  leads  us  to  the  conclusion  that  the  colli* 
sion  occurred  on  the  westerly  side  of  the  channel.  It  is  enough  to 
refer  to  the  testimony  from  the  Ikalis  and  Frieda,  which  were  an- 
chored with  about  900  feet  of  water  between  them,  well  over  on  the 
anchorage  ground  and  west  of  the  channel.  After  the  collision  the 
Otta  became  unmanageable^  her  rudder  chain  being  broken,  and  she 
drifted  helplessly  down  so  near  the  Frieda  that  there  was  danger  of 
collision ;  she  passed  near  the  Ikalis  and  finally  came  to  anchor  close 
under  the  latter's  starboard  quarter,  near  the  westerly  line  of  the 
channel.  These  physical  facts  make  it  impossible  to  find  that  the 
collision  occurred  on  the  easterly  side  of  the  channel  and  outweigh 
all  the  theories  and  presumption^  advanced  on  behalf  of  the  Lucken- 
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bach  to  the  effect  that  she  was  not  out  of  her  course  when  the  colli- 
sion occurred. 

The  negligence  of  the  Luckenbach  in  getting  so  far  out  of  her 
course  is  alone  sufficient  to  condemn  her.  Had. she  navigated  with 
prudence,  slowing  down  to  bare  steerage  way  and  paying  proper  at- 
tention to  fog  signals  on  land  and  water,  she  would  not  have  gotten  so 
far  from  her  proper  course.  Being  on  the  west  sidse  of  the  channel 
in  the  track  taken  by  outgoing  vessels, 'the  danger  of  collision  wa$ 
greatly  enhanced. 

The  controversy  is  unusually  perplexing,  owing  to  the  large  num- 
ber of  witnesses  and  the  sharp  conflict  upon  the  many  vital  questions 
of  fact,  but  our  examination  leads  us  to  the  conclusion  reached  by 
the  district  judge  that  both  parties  were  at  fault. 

[2]  We  think  the  items  of  $20  paid  for  photographs  and  $20  paid 
for  interpreter's  fees  should  be  allowed.  There  is  no  better  way  of 
giving  the  court  exact  knowledge  of  the  extent  and  character  of  the 
injury  in  collision  cases  than  by  presenting  photographs  of  the  in- 
jured vessel.  They  show  at  a  glance  what  pages  of  testimony  could 
not  so  well  portray.  The  interpreter's  fees  were  also  a  proper  and 
necessary  disbursement.  Without  his  services  the  court  would  have 
been  deprived  of  the  benefit  of  the  Norwegian  witnesses. 

These  items  should  be  allowed  and  the  decree  as  so  modified  is 
affirmed  without  interest  pending  appeal,  and  with  half  cost  of  cer- 
tifying and  printing  record  to  the  appellant. 


THE  S.  V.  LUCKENBACH. 

THB  OTTA. 

(Clrcnit  Court  of  Appeals,  Second  Oireuit    May  28,  1912.) 

Nos,  212,  213. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 
See,  also,  197  Fed.  888. 

Haight,  Sanford  &  Smith  (Charles  S.  Haight  and  Clarence  Bishop 
Smith,  of  counsel),  for  appellant. 
Wallace,  Butler  &  Brown,  for  appellees. 
Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

PER  CURIAM.  An  appeal  in  admiralty  being  considered  in  this 
circuit  a  new  trial,  parties  not  -appealing  may  ask  for  affirmative  re- 
lief. If  a  party  does  ask  for  it  in  this  court,  he  will  be  treated  in  re- 
spect to  costs  and  interest  as  if  he  had!  actually  appealed.  In  this  case 
there  was  a  decree  in  the  District  Court  for  divided  damages,  which 
had  been  affirmed,  except  in  two  trifling  particulars.  The  owner  of 
the  steamer  Otta  appealed  and  paid  for  printing  the  record.  Upon 
the  argument,  the  owner  of  the  steamer  Luckenbach,  which  did  not 
appeal,  contended  that  the  decree  should  be  reversed  as  to  it,  and 
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the  steamer  Otta  held  solely  at  fault.  Therefore  the  owner  of  the 
Luckenbach  must  pay  one-half  the  expense  of  taking  the  appeal  raid 
by  the  owner  of  the  Otta.  No  costs  of  this  court  to  either  party  (The 
Jason,  178  Fed.  414,  101  C.  C.  A.  628),  and  no  interest  to  the  owner 
of  the  Otta,  in  whose  favor  the  balance  of  damages  was,  after  appeal 
taken  (The  Rebecca  Clyde,  12  Blatchf.  403,  Fed.  Cas.  No.  11,622; 
•The  C.  P.  Raymond  (C.  C.)  36  Fed.  336;  The  Express,  59  Fed.  476, 
8  C.  C.  A.  182). 


SMITH  y.  FARBENFABRIKEN  OF  ELBERFELD  00. 

(Circuit  Ck>urt  of  Appeals,  Sixth  Circuit.    July  18,  1912.) 

No.  2,320. 

Clebks  of  Courts  (§  52*) — Clebks  or  Cibcuit  Coubts  of  Appeals — ^Duties 
AND  Fees. 

Act  Feb.  13.  1911,  c.  47,  {  1,  36  Stat  901  (U.  S.  Oomp.  St.  Supp.  1911, 
p.  275),  proTiding  for  tlie  printing  of  transcripts  by  the  appellant  or 
plaintiff  in  error  in  any  cause  "wherein  the  final  judgment  or  decree  is 
sought  to  be  reviewed  on  appeal  to,  or  by  writ  of  error  from  a  United 
States  Circuit  Court  of  Appeals,"  should  be  construed  as  intended  to 
abolish  the  supervision  fee  of  the  clerk  of  the  appellate  court  in  cases 
to  which  it  applies ;  but  it  cannot  be  held  to  apply  to  an  appeal  from  an 
order  granting  a  preliminary  injunction  on  motion  and  affidavits. 

[Ed.  Note. — For  other  cases,  see  Clerks  of  Courts,  Cent  Dig.  U  78,  79; 
Dec.  Dig.  I  52.*] 

In  Equity.  Suit  by  Farbenfabriken  of  Elberfeld  Company  against 
Albert  C.  Smith.  Defendant  appeals  from  an  order  granting  a  pre- 
liminary injunction.  On  motion  to  dispense  with  clerk's  supervision 
fee.    Denied. 

Henry  C.  Walters,  of  Detroit,  Mich.,  for  appellant. 
Allan  H.  Frazer,  of  Detroit,  Mich.,  afid  Antjjony  Gref,  of  New 
York  City,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  Several  questions  have  arisen  regarding  the  ap- 
plication of  the  Act  of  February  13,  1911  (Act  Feb.  13,  1911,  c.  47, 
36  Stat.  901  [U.  S.  Comp.  St.  Supp.  1911,  p.  275]),  in  connection 
with  rule  23  of  this  court,  requiring  the  clerk  to  prepare  an  index 
and  supervise  the  printing  of  the  record,  and  in  connection  with  the 
table  of  fees  (150  Fed  cxxxix,  79  C.  C.  A.  cxxix),  providing  a  fee 
of  25  cents  a  page  therefor.  Our  rulings  on  these  matters  have 
been  without  opinion,  and  it  seems  proper  to  state  them  in  connec- 
tion with  the  present  motion. 

In  an  oral  opinion  by  Judge  Severens,  we  expressed  our  unwilling- 
ness to  adopt  the  practice  of  the  Second  circuit  announced  in  Colts, 
etc.,  Co.  V.  N.  Y.,  etc.,  Co.,  186  Fed.  625,  108  C.  C.  A.  489,  and  we 
held  that  the  statute  should  be  construed  as  intending  to  abolish  the 

*For  oUier  cases  see  same  toplo  &  S  numbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  4k  Rep'r  IndezM 
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clerk's  supervision  fee,  and  was  capable  of  interpretation  broad 
enough  to  accomplish  that  result  in  the  cases  to  which  it  applied.    . 

However,  in  jsection  1,  pertaining  to  review  proceedlings  in  this 
court,  the  statute  purports  to  cover  only .  cases  "wherein  the  final 
judgment  or  decree  is  sought  to  be  reviewed  on  appeal  to  or  writ  of 
error  from"  this  court.  Obviously,  it  does  not  apply  to  review  by 
other  niethods,  nor  of  other  than  "final  judgments  or  decrees,"  nor 
by  other  courts  than  this. 

The  question  next  arose  in  an  appeal  by  the  defendant  below  from 
the  usual  decree  in  a  patent  case  sustaining  the  validity  of  the  patent, 
awarding  an  injunction  and  ordering  an  accounting.  It  is  well  settled 
that,  as  a  matter  of  strict  diefinition,  such  a  decree  is  not  final,  but 
is  interlocutory.  However,  it  is  a  decree  made  upon  what  is  commonly 
called  a  final  hearing,  on  pleadings  and  proofs;  if  on  such  hearing 
the  decree  is  for  the  defendant,  it  is  final  in  every  sense;  and,  even 
if  for  complainant,  it  is  not  uncommonly  thought  of  and  spoken  of 
as  a  final  decree.  Thinking  that  the  statute  should  have  as  liberal 
a  construction  as  its  language  permits,  we  concluded  that  such  a 
decree'  was  within  its  contemplation. 

In  the  next  matter,  the  appeal  was  from  an  ad!judication  in  bank- 
ruptcy. This  seemed  to  be  a  final  judgment  within  the  fair  meaning 
of  that  phrase,  and  we  accordingly  applied  the  statute. 

We  now  have  a  case  where  the  court  below,  upon  motion  and  affi- 
davits and  before  the  taking  of  any  proofs,  awarded  a  preliminary 
injunction,  and  where  defendant  has  appealed  under  section  129  of 
the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1134  [U. 
S.  Comp.  St.  Supp.  1911,  p.  194]).  We  are  unable  to  see  how  such 
an  order  can  be  brought  within  the  definition  of  the  statute,  by  any 
permissible  liberality  of  construction.  Such  an  order  is  not  final, 
from  any  point  of  view  or  for  any  purpose.  The  statute  can  have 
no  application,  and  the  clerk  of  this  court  apparently  must  account 
to  the  department  for  the  supervision  fee  in  such  case.  Re  Bradford 
(C.  C.  A.  6th  Cir.)  139  Fed.  518,  71  C.  C.  A.  334. 

Our  attention  is  called  to  the  fact  that  the  transcript  has  already 
been  printed  pursuant  to  the  provisions  of  a  rule  of  the  District  Court 
which  purports  to  cover  the  printing  of  "all  transcripts  or  records 
on  appeal  or  writ  of  error."  It  goes  without  saying  that,  in  so 
far  as  the  rule  of  the  District  Court  goes  beyond  the  statute,  it 
cannot  supersede  the  rule  of  this  court  and  the  schedlule  fixed  by 
the  Supreme  Court.  Doubtless  the  rule  was  inadvertently  made 
somewhat  broader  than  the  statute. 

The  motion  is  denied. 
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In  re  GLASBBftG  et  al. 

(Clrcnlt  Court  of  Appeals,  Second  Circuit    April'  8,  1912.) 

No.  167. 

BANKBTTPTOT  ($  467*) — DiBOHABGiS — GROUNDS  FOB  RKFUSINO. 

Delny  by  a  bankrupt  in  bringing  on  for  liearing  bis  application  for  dla* 
cbarge,  which  was  filed  in  due  time,  while  he  was  in  contempt  of  oonrt 
for  not  complying  with  an  order  to  turn  over  money,  which  was  after- 
ward modified  and  complied  with,  is  not  a  legal  ground  for  refusing  him 
ja  discharge,  where  no  objections  were  filed. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §8  720-731, 
787,  738,  740-751,  758,  760,  761;  Dec.  Dig.  §  407.*1 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  the  matter  of  Morris  Glasberg,  Samuel  Glasberg,  and  Larcy 
Levine,  individually  and  as  members  of  the  firm  of  Glasberg  Bros. 
&  Levine,  bankrupts.  Appeal  by  Samuel  Glasberg  from  an  order  dis- 
missing his  application  for  discharge.    Reversed. 

H.  &  J.  J.  Lesser  (Jacob  J.  Lesser,  of  counsel),  for  appellant. 
Herman  H.  Oppenheimer,  for  respondent. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Circuit  Judge.  It  appears  that  the  bankrupt,  Samuel  Glas- 
berg, filed  his  application  for  a  discharge  within  the  time  limited  by 
section  14  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat. 
550  [U.  S.  Comp.  St.  1901,  p.  3427]).  No  specifications  against  the 
discharge  have  been  filed  by  creditors.  The  petition  for  a  dis- 
charge was  dismissed  on  the  sole  ground  that  the  "bankrupt,  Sam- 
uel Glasberg,  was  guilty  of  unreasonable  delay  and  gross  laches  in 
bringing  on  his  petition  for  discharge  to  be  heard  before  this  court." 

The  record  shows  that  the  bankrupt  had  been  declared  in  contempt 
of  court  in  not  paying  over  certain  moneys  directed  to  be  paid,  but 
on  June  23,  1911,  an  order  was  made  relieving  him  of  the  contempt 
upon  the  payment  to  the  trustee  of  $350.    The  order  provides  that: 

"The  said  Samuel  Glasberg  be  released  and  relieved  from  the  provisions 
of  the  order  entered  herein  adjudging  him  and  the  other  bankrupts  in  con« 
tempt  of  court  for  failing  to  comply  with  an  order  to  turn  ov^,  made  herein, 
with  the  same  force  and  effect  as  If  the  said  Samuel  Glasberg  had  fully  com« 
plied  therewith." 

The  payment  of  the  $350  was  duly  made  and  on  August  15,  1911, 
the  referee  made  a  certificate  as  follows : 

"And  I  hereby  further  certify  and  report  that  so  far  as  appears  by  the 
record  herein  said  bankrupt,  Samuel  Glasberg,  has  in  all  things  conformed 
to  the  requirements  of  the  United  States  Bankrupt^r  Act,  and  has  committed 
none  of  the  offenses  and  done  none  of  the  acts  prohibited  In  subdivision  'b' 
of  section  14  of  said  act,  and  is  in  my  opinion  entitled  to  his  discharge." 

•For  otlL«r  CUM  tee  tame  topic  ft  8  kumbmr  in  Dec.  ft  Am.  Digs.  1907  to  dat^  ft  Rcp'r  Indazw 
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On  the  23d  of  August,  1911,  on  motion  of  certain  creditors,  the 
petition  for  a  discharge  was  dismissed,  on  the  ground  of  laches  in 
bringing  it  on  for  hearing  and  on  October  23,  1911,  an  order  to  this 
effect  was  entered. 

It  will  be  seen,  therefore,  that  eight  days  after  the  bankrupt  had 
obtained  the  referee's  certificate  of  conformity,  the  motion  was  made 
to  dismiss  his  petition  and  was  granted  the  same  day.  While  he  was 
in  contempt  of  court,  and  before  he  had  obtained  the  referee's  cer- 
tificate, the  bankrupt  could  not  bring  his  petition  on  for  hearing"  with 
any  expectation  of  success.  After  the  contempt  was  removed,  he 
was  met  almost  immediately  by  the  petition  to  dfsmiss. 

Delay  in  bringing  on  the  hearing  is  not  a  ground  for  refusing  a  dis- 
charge found  in  the  act.  It  specifically  enumerates  what  the  grounds 
are  and  this  is  not  one  of  them.  Assuming  that  the  District  Court 
may  make  rules  requiring  a  speedy  hearing,  we  are  unable  to  find  that 
it  has  done  so.  At  least,  there  is  no  rule  which  applies  to  the  present 
case.  Rule  20  (Bankruptcy  Forms,  Hagar  &  Alexander,  612)  relates 
to  the  first  meeting  of  creditors,  the  examination  of  the  bankrupt,  and 
the  completion  thereof  before  the  application  for  discharge  is  filed. 
There  is  no  pretense  that  this  rule  was  not  fully  complied  with.  Rule 
21  provides  for  the  hearing  of  specifications  filed  in  opposition  to  the 
discharge.    As  no  specifications  were  filed,  this  rule  is  inapplicable. 

We  are  of  the  opinion  that  the  dismissal  of  the  petition  for  a  dis- 
charge upon  the  ground  stated  was  not  warranted  by  the  law  or  the 
rules  and  that  the  order  should  be  reversed. 


MINE  &  SMELTER   SUPPLY  CO.  ▼.  BBAECKEL  CONCENTRATOB 

GO.  et  aL 

(District  Court,  W.  D.  Missouri,  S.  W.  D.    July  8,  1912.) 

No.  150. 

1.  PaTEKTS  (J  327*) — SUTTB  FOB  iNFBINaElfiENlV-PBIOB  DECISIONS. 

While  title  obligation  of  comity  as  applied  to  patent  cases  is  not  impera- 
tive, it  is  something  more  than  courtesy,  since  it  has  a  substantial  value 
in  securing  uniformity  of  decision. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  620-625;  Dec. 
Dig.  §  327.*] 

2.  Patxnts  (f  328*) — ^Validitt  and  Intbinoement— Amendment  of  Apfliga- 

TION. 

The  Wilfley  patent,  No.  590,675,  for  an  ore  concentrator,  discloses  pat- 
entable novelty  and  invention  and  a  very  high  degree  of  utility,  and  is 
not  invalid  because  of  amendments  made  to  the  specification  and  claims  ' 
while  the  application  was  pending  in  the  Patent  Office  not  shown  to  have 
been  verified;  such  amendments  having  been  well  within  the  original 
Invention  as  shown  by  the  drawings  and  therefore  within  the  scope  of 
the  original  oath  and  by  way  of  amplification  of  description.  Claims  1, 
2,  and  7  also  held  infringed. 

8.  Patents  (§  100*) — Validity — ^Ambndment  of  Applioation. 

In  determining  whether  matter  Introduced  into  an  application  for  a 
patent  by  way  of  amendment  is  new  matter,  the  original  drawings  are 

•For  other  cases  see  same  topic  ft  9  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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to  be  nnderstood  with  such  variations  in  form,  sliape,  and  proportions 
as  common  sense  and  mechanical  skill  in  the  art  would  suggest 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  i  152;  Dec  Dig. 
i  109.* 

Amendment  of  application  for  patent,  see  notes  to  Cleveland  Foundry 
Co.  V.  Detroit  Vapor  Stove  Co.,  68  C.  C.  A.  239;  HestonvlDe,  M.  &  F. 
Pass.  Ry.  Co.  v.  McDuffee,  109  O.  C.  A.  613.] 

In  Equity.  Suit  by  the  Mine  &  Smelter  Supply  Company  against 
the  Braeckel  Concentrator  Company  and  O.  W.  Dunham.  On  final 
hearing.    Decree  for  complainant. 

A.  E.  Spencer,  of  Joplin,  Mo.,  and  George  L.  Hodges  and  D. 
Edgar  Wilson,  of  Denver,  Colo.,  for  complainant. 

Paul  Bakewell,  of  St  Louis,  Mo.,  and  H.  S.  Miller,  of  Joplin, 
Mo.,  for  defendants. 

VAN  VALKENBURGH,  District  Judge.  This  is  a  bill  for  in- 
fringement  of  claims  1,  2,  and  7  of  letters  patent  No.  590,675,  issued 
September  28,  1897,  for  new  and  useful  improvements  in  ore  con- 
centrators. It  contains  the  usual  prayer  for  injunction,  accounting, 
and  damages.  The  defenses,  upon  which  the  defendants  rely,  in  the 
order  in  which  they  will  be  considered,  are: 

(1)  That  as  to  the  defendant  Dunham,  there  is  no  proof  in  sup- 
port of  the  allegations  of  the  bill  that  he  is  connected  in  any  way  with 
the  alleged  infringement. 

(2)  That  the  patent  in  suit,  as  to  all  the  claims  in  issue,  is  desti- 
tute of  patentable  novelty  and  invention. 

(3)  "That  in  respect  to  the  alleged  invention  or  inventions  the  subject-mat- 
ter of  claims  1,  2,  and  7,  as  a  reference  to  the  file  wrapper  and  contents  of 
the  Wllfiey  patent  in  suit  will  show,  the  conditions  and  requirements  of  the 
law  (see  paragraph  2  of  the  answer)  were  not  complied  with  in  this,  that, 
after  the  original  application  had  been  filed  in  the  United  States  Patent 
Office,  substantial  and  material  changes  were  made  both  in  the  specifications 
and  claims,  describing  and  claiming  in  the  amendments  to  the  specification 
and  claims  substantial  departures  from  the  thing  described  and  claimed  in 
bis  original  application,  without  accompanying  these  substantial  amendments 
to  the  specification  and  claims  by  a  new  oath,  by  reason  of  which,  in  accord- 
ance with  the  doctrine  laid  down  by  the  Supreme  Court  in  Steward  v.  Ameri- 
can Lava  Co.,  215  U.  S.  161-168  [30  Sup.  Ct  46,  54  L.  Ed.  139],  the  patent 
in  suit,  especially  as  to  claims  1,  2,  and  7  (the  claims  in  issue),  is  void." 

(4)  "That  neither  o'f  the  defendants  has  Infringed  any  of  the  claims  in 
issue." 

1.  The  first  contention  may  be  easily  disposed  of.  It  was  not  con- 
tended at  the  argument,  nor  in  the  briefs,  that  the  proofs  connected 
the  defendant  Dunham  specifically  with  the  alleged  infringement,  and 
as  to  him  the  bill  was  dismissed. 

2.  Next,  as  to  the  contention  that  the  patent  in  suit,  as  to  all  the 
claims  in  issue,  is  destitute  of  patentable  novelty  and  invention: 

[1]  This  patent  has  already  been  considered  in  this  circuit  in  the 
case  of  Wilfley  v.  Denver  Engineering  Works  et  al.  (C,  C.)  Ill 
Fed.  760,  decided  November  5,  1901.  In  that  case  Judge  Riner  held 
that  it  possessed  both  novelty  and  invention  within  the  meaning  of 

•For  other  cases  see  same  topic  ik  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  Jb  Rep'r  Indexes 
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the  patent  law.  It  is,  of  course,  true  that  the  decision  in  that  case 
is  not  binding  upon  this  court.  As  has  been  said,  the  obligation  of 
comity  is  not  imperative ;  but  it  is  something  more  than  mere  courtesy, 
which  implies  only  deference  to  the  opinion  of  others,  since  it  has 
a  substantial  value  in  securing  uniformity  of  decision,  and  discourag- 
ing repeated  litigation  of  the  same  question.  It  applies,  of  course, 
only  to  questions  which  have  been  actually  decided,  and  which  arose 
under  the  same  facts.  Mast-Foos  &  Co.  v.  Stover  Mfg.  Co.,  177 
U.  S.  488,  20  Sup.  Ct.  708,  44  L.  Ed.  856;  Torrey  v.  Hancock,  184 
Fed.  67,  107  C.  C.  A.  79. 

[2]  The  general  features  of  this  invention  are  discussed  with  suffi- 
cient fullness  and  particularity  in  Judge  Riner's  opinion,  and  refer- 
ence thereto  is  made  in  order  to  avoid  unnecessary  repetition  here. 
The  question  now  under  consideration  was  thus  stated  by  him: 

"First.  Can  the  combination  claims  1,  2,  and  7  of  the  Wilfley  patent  in  suit 
be  construed  and  interpreted  by  the  court  to  cover  an  invention  new  and 
patentable  at  that  time? 

"I  think  the  first  question  must  be  answered  in  the  affirmative.  Even  if  it 
he  established  that  the  arrangement  of  the  table  is  merely  the  application 
of  an  old  article  to  a  new  use,  it  does  not  loUow  that  the  patent  Is  necessa- 
rily void.  If  we  concede  that  the  riffle  was  old,  and  that  the  smooth  surface 
of  the  table  was  old,  it  by  no  means  follows  that  the  application,  in  the  man- 
ner shown  in  the  claims  set  forth,  of  the  riffles  to  the  smooth  surface,  sub- 
stantially as  described  in  the  patent,  is  merely  applying  the  riffles  to  a  new 
use,  in  the  sense  in  which,  in  the  law  of  patents,  the  mere  application  of  an 
old  article  to  a  new  use  is  held  not  to  be  the  subject  of  a  patent. 

"  ♦  ♦  ♦  While  it  is  difficult  in  many  cases  to  determine  where  sliill  ends 
and  invention  begins,  I  think  it  perfectly  clear,  from  the  evidence,  that  here 
a  new  and  useful  result  was  accomplished  in  the  matter  of  ore  concentration, 
wMch  cannot  be  said  to  have  been  perfectly  obvious.  The  prior  art  discloses 
no  combination  of  the  elements  of  the  Wilfiey  patent  in  the  way  which  he 
describes.  The  minds  of  inventors  and  those  interested  in  the  art  had  been 
specifically  directed  to  the  question  of  the  separation  of  the  values  from  the 
gangue,  for  many  years  prior  to  the  Wilfley  patent,  yet  neither  the  defend- 
ants nor  any  one  else  conceived  the  idea  that  this  result  could  be  best  accom- 
plished by  subjecting  the  pulp  upon  the  table  to  the  repeated  interference  of 
the  riffles  placed  upon  the  table  in  the  manner  described  in  the  patent,  and 
at  the  same  time  and  in  the  same  manner  protect  the  values  lower  down  on 
the  table  from  the  cross-wash  of  the  water  laden  with  the  waste  from  the 
riffles  higher  up.  This  arrangement  was  new,  and,  as  the  testimony  clearly 
establishes,  useful  and  valuable. 

**He  solved  a  problem  in  ore  concentration  that  had  never  before  been 
answered,  by  adjusting  riffles,  of  unequal  length,  one  in  advance  of  the  other, 
the  shorter  being  at  the  top,  so  that  they  not  only  protect  the  mineral  de- 
posited at  the  head  end  of  the  table,  but  offer  a  succession  of  riffles  to  the 
cross-flow  of  the  gangue  and  values  which  wash  down  from  the  riffles  above, 
and  thereby  saves  the  values  which,  coming  from  the  top  of  the  table, 
would  otherwise.be  washed  across  the  table.  When  the  discovery  was  made 
and  explained  to  the  public,  it  could  readily  be  seen  by  other  inventive  and 
mechanical  minds  that  the  means  whereby  the  result  was  produced  were 
very  simple  and  plain,  and  it  became  apparent  to  him,  as  it  now  is  to 
others,  that  the  same  results  could  be  brought  about  by  various  changes  that 
might  be  made  in  the  construction  of  riffles.  Hence  he  said  in  his  specifica- 
tions, 'I  do  not  limit  the  invention  to  any  special  construction  of  riffle.' " 

It  is  true,  as  has  been  said,  that  this  court  is  not  obliged  to  adopt 
that  conclusion.  It  does  not  appear  in  the  record  what  state  of  the 
prior  art  was  brought  to  JuSge  Riner's  attention.     New  and  addi^ 
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tional  evidence  might  operate  to  change  his  view;  but  the  patent  it- 
self was  under  consideration,  and  that  a  fair  presentation  of  the 
prior  art  was  also  made,  must  be  presumed.  Furthermore,  from  the 
argument  upon  the  evidence  adduced  in  the  case  at  bar,  and  before 
consulting  this  prior  decision,  I  reached  the  same  conclusion  as  to 
these  features  of  novelty  and  invention,  and  my  views  have  been 
strengthened,  rather  than  changed,  by  a  more  careful  and  exhaustive 
review  in  chambers.  It  is  my  opinion  that  in  this  combination  of 
riffles  of  unequal  length  with  a  comparatively  smooth  surface,  in  a 
table  subjected  to  the  movements  described  in  this  patent,  a  result 
has  been  attained  not  before  known  and  realized,  and  of  great  utility 
in  this  art.  The  subjection  of  the  mass  to  be  separated  to  repeated 
agitation  and  washings,  at  comparatively  frequent  intervals,  at  the 
points  of  the  successive  riffles,  whereby  hand  panning  is  mechanically 
effected,  repeated  separation  and  elimination  prodluced,  with  the  re- 
sult that  the  ore  values  are  more  certainly  and  effectively  directed 
to  the  proper  discharge  point  of  the  table,  and  the  finer  particles  not 
only  separated,  but  preserved,  is  an  idea  never  conceived,  much  less 
attained,  in  the  prior  art,  presents  novelty  and  invention  and  a  very 
high  degree  of  utility.  This  is  further  evidenced  by  the  very  gen- 
eral and  extensive  use  of  this  device.  I  therefore  find  that  the  patent 
discloses  novelty,  invention,  and  utility. 

3.  We  come  now  to  the  third  defense,  especially  emphasized  in 
argument  and  brief.  This  is  that  in  the  specification  and  claims  in 
issue  the  patentee  made  a  substantial  departure  from  the  application 
originally  filed,  introduced  new  matter,  a  new  function,  and  described 
an  entirely  different  invention,  all  tmaccompanied  by  a  new  or  supple- 
mental oath;  for  which  reason,  it  is  contended,  the  patent,  especially 
as  to  the  claims  in  issue,  is  void.  It  should  be  remembered  that  this 
patent  duly  issued  carries  with  it  the  presumption  of  regularity.  It 
is  presumed  that  the  commissioner  did  and  exacted  what  the  law 
required  him  to  do  and  exact,  and  the  burden  is  upon  the  alleged  in- 
fringer to  overcome  this  presumption.  The  statute  does  not,  in  terms, 
demand  that  the  oath  required  should  be  in  writing,  and  it  has  been 
held  that  such  a  requirement  is  not  implied.  In  Hancock  Inspirator 
Co.  y.  Jenks  (C.  C.)  21  Fed.  911,  Judge  (afterwards  Justice)  Brown 
said: 

'*There  Is  nothing  in  the  act  requiring  this  oath  to  be  in  writing,  and,  not- 
withstanding the  existence  of  the  supplementary  application,  verified  by  the 
attorney,  it  is  possible  that  the  patentee  api>eared  personally  before  the 
commissioner  and  made  the  requisite  oath  in  his  presence.  The  commis- 
sioner, having  general  jurisdiction  of  the  subject,  is  presumed  to  have  com- 
pUed  with  all  the  requirements  of  the  law  before  issuing  the  patent  Indeed, 
the  courts  have  gone  so  far  as  to  hold  that  the  presence  in  the  files  of  the 
Patent  Ofiice  of  a  paper  purporting  to  be  an  oath,  but  void  for  want  of  a 
jurat,  will  not  defeat  the  patent" 

At  this  hearing  Mr.  Justice  Matthews  sat  and  concurred  in  the  de- 
cision. So  far  as  appears  in  the  case  at  bar,  coujnsel  for  defendants 
rely  upon  the  single  fact  appearing  in  the  record  that  the  file  wrapper 
and  contents  introduced  in  evidence  d(^  not  disclose  the  presence  of 
a  supplemental  oath  to  the  amended  specification  and  claims. 
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In  Hoe  V.  Kahler  (C.  C.)  25  Fed.  271,  279,  Mr.  Justice  Blatch- 
ford,  sitting  at  circuit,  held  that  the  mere  failure  of  the  file  wrapper 
and  contents  to  disclose  whether  the  application  was  properly  verified 
or  not  was  not  sufficient  to  rebut  the  presumption  that  the  commis- 
sioner required  and  received  a  proper  preliminary  oath.    He  says : 

*The  affirmative  probative  force  of  a  paper  in  a  file  wrapper,  to  sbow  the 
existence  of  its  contents,  is  one  thing,  but  its  negative  probative  force,  to 
show  that  a  paper  or  a  fact  not  shown  by  anything  in  its  contents  did  not 
exist,  is  quite  a  different  thing.  The  fact  that  papers  known  to  have  existed, 
and  which  properly  belonged  in  a  file  wrapper,  are  missing  therefrom,  is  a 
fact  of  such  frequent  occurrence  in  patent  suits  as  to  have  become  a  matter 
of  Judicial  cognizance." 

To  the  same  effect,  see  American  Steel  Foundries  v.  Wolff  Truck 
Frame  Co.  (C.  C.)  189  Fed.  601,  602.  It  does  not  appear  that  the 
defendant  has  sufficiently  rebutted!  the  presumption  raised  by  the  is- 
suance of  the  patent. 

But  waiving  this  somewhat  technical  answer  to  an  equally  techni- 
cal defense,  let  us  inquire  whether  the  patentee  did,  in  fact,  inject 
such  new  matter  into  his  specification  and  claims  as  to  make  verifica- 
tion necessary.    In  his  original  specification  he  says: 

"I  declare  the  foUowing  to  be  a  full,  clear,  and  exact  description  of  the 
invention,  such  as  will  enable  others  skiUed  in  the  art  to  which  it  appertains 
to  make  and  nse  the  same,  reference  being  had  to  the  accompanying  draw- 
ings, and  to  the  letters  and  figures  of  reference  marked  thereon,  which  form 
a  part  of  this  specification. 

"My  invention  relates  to  improvements  in  ore  concentrators ;  and  it  con- 
sists of  the  features  hereinafter  described  and  claimed,  all  of  which  will  be 
fuUy  understood  by  reference  to  the  accompanying  drawing  in  which  is 
illustrated  an  embodiment  thereof." 

It  is  unusual,  and  indeed  unnecessary,  to  find  drawings  more  ex- 
plicitly madle  a  part  of  the  specification.  These  drawings  show  the 
table  exactly  as  patented.  No  change  whatever  was  made  in  the 
drawings  except  to  add  the  letter  "A"  to  the  unrifBed  surface  for 
greater  particularity.  The  specification  theuj  among  other  things,  re- 
cites: 

"The  table  tapers  from  the  head  toward  the  foot,  where  it  is  narrowest"— 
a  description  exactly  conforming  to  the  drawing.  "The  riffles  increase  in 
length  from  the  upper  edge  of  the  table  downward,  where  they  are  longest. 
The  lowermost  rUfle  extends  nearly  the  full  length  of  the  table." 

The  mechanism  for  actuating  the  table  is  then  described,  and  later 
on  this  is  fotmd: 

"The  mineral  is  caught  by  the  riffles  and  the  concentrates  discharged  as 
a  comparatively  clean  product  at  the  lower  right-hand  corner  of  the  table. 
By  means  of  the  riffles,  the  separation  of  the  mineral  from  the  gangue  is 
effected.  They  check  the  tendency  of  the  mineral  to  move  transversely 
downward  with  the  gangue.  *  *  *  It  is  well  known  that  the  finest  par- 
ticles of  mineral  can  be  saved  by  hand  panning.  The  specific  gravity  of  the 
finest  particle  of  gold  is,  of  course,  the  same  as  the  largest  nugget,  and  if 
the  proper  conditions  exist,  the  minute  particles  can  be  saved  as  well  as  the 
nugget  The  object  of  my  angular  riffles  is  to  produce  the  conditions  neces- 
sary to  save,  not  only  the  largest,  but  also  the  finest,  mineral  particles. 
•  ♦  •  These  mineral  particles  are,  however,  gradually  moving  toward 
the  tail  of  the  table  under  the  infiuence  of  the  latter's  movement  imparted 
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by  the  operating  mechanism  heretofore  explained.  Hence,  when  the  mineral 
reaches  the  free  extremity  of  the  uppermost  riffle,  it  Is,  for  a  brief  space 
of  time,  snbjected  to  the  free  or  unrestrained  action  of  the  water  before 
passing  to  the  riffle  next  below.  During  this  space  of  time,  it  is  deprived  of 
some  gangue  which  was  also  caught  by  the  first  riffle.  The  gangue  once 
separated  is  carried  downward  by  the  water,  while  the  mineral  Is  caught 
by  the  next  riffle  and  so  on ;  each  riffle  in  turn  delivering  a  cleaxier  concen- 
trate to  the  riffle  next  below  until  the  lowermost  riffle  discharges  the  clean 
product  at  the  lower  right-hand  comer  of  the  table." 

.  This,  of  course,  presupposes  that  the  mineral  upon  reaching  the 
free  extremity  of  the  uppermost  riffle,  and  successively  thereafter, 
emerges  upon  an  unriffled  portion  of  the  table,  where,  for  a  brief 
space  of  time,  it  is  subjected  to  the  free  or  unrestrained  action  of  the 
water  before  passing  to  the  riffle  next  below.  A  necessarily  ample  space 
for  the  operation  described  would  be  implied  and  is  actually  disclosed 
by  the  drawing  expressly  referred  to.  A  construction  eliminating 
the  upper  right-hand  corner  of  the  table  shown  in  the  drawing  from 
a  diagonal  line  running  from  the  extremity  of  the  uppermost  riffle 
to  that  of  the  lowermost  riffle,  leaving,  practically  no  space  at  the 
extremity  of  the  riffles,  as  suggested  by  counsel  for  defendant,  would 
involve  a  literalness  in  interpretation  that  would  defeat  to  a  harshly 
unjust  degree  the  avowed)  purpose  and  operation  of  the  mechanism 
described.  Obviously,  this  unriffled  portion  of  the  table  was  essential 
to  the  operation  and  was  read  into  the  specification  by  explicit  refer- 
ence to  the  drawing  as  a  true  embodiment.  The  function  in  itself 
was  sufficiently  described.  Subsequently,  in  the  specification  and 
claims  of  the  patent,  as  finally  issued,  whether  at  the  suggestion  of 
the  examiner,  or  partially  upon  the  applicant's  own  motion,  or  both, 
this  function  and  the  construction  are  described  more  explicitly  and 
in  detail,  but  without  substantial  alteration  or  departure.  If  there 
was  any  objection  to  the  original  specification,  it  was  because  it  said 
too  little  rather  than  too  much  in  the  way  of  description,  and  nothing 
originally  said  was  abandoned,  but  was  included  in  the  later  amplifi- 
cation. For  the  procedure  disclosed,  in  all  its  features,  there  is 
abundant  authority  founded  upon  obvious  equitable  principles. 

[3]  It  will  be  conceded  that  amendments,  within  the  scope  of  the 
original  oath  and  of  the  invention  described  in  the  original  specifica- 
tion, are  allowable  and  do  not  require  additional  verification.  De  La 
Vergne  Refrigerating  Machine  Co.  v.  Featherstone,  147  U.  S.  209, 
13  Sup.  Ct.  283,  37  L.  Ed.  138.  In  determining  whether  matter  in- 
troduced into  an  application  by  way  of  amendment  is  new  matter, 
the  original  drawings  are  to  be  understood  with  such  variations  in 
form,  shape,  and  proportions  as  common  sense  and  mechanical  skill 
in  that  art  would  suggest.  Michigan  Cent.  R.  Co.  v.  Consolidated 
Car-Heating  Co.,  67  Fed.  121,  14  C.  C.  A.  232.    The  court  said: 

"This  carries  the  doctrine  to  its  verge,  and  if  the  original  drawings  and 
Bpecifications  fail  to  indicate  to  those  familiar  with  the  art,  and  having  the 
mechanical  skill  peculiar  thereto,  the  device  which  is  introduced  by  the 
amendment,  then  the  patent  does  not  include  that  device." 

If  they  do  so  indicate,  then  they  are  sufficient.  It  is  obvious  here 
that  both  the  specification  and  drawings  indicate  the  device,  the  func- 
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tion,  and  mode  of  operation,  and  any  one  possessing  common  sense 
and  mechanical  skill  in  that  art  could  construct  and  operate  the  ma- 
chine described.  In  Cleveland  Foundry  Co.  v.  Detroit  Vapor  Stove 
Co.,  131  Fed.  853,  68  C.  C.  A.  233,  the  same  court  said: 

"If  the  construction  of  a  patentee  effects  the  desired  results,  and  they 
are  beneficial,  he  does  not  lose  the  benefit  of  ,hls  Invention  because  he  may 
not  have  correctly  understood  the  principles  of  Its  operation. 

"If  an  inventor  comes  to  better  understand  the  principles  of  his  invention 
while  his  application  for  a  patent  is  pending,  an  amendment  of  his  claims 
to  conform  thereto  does  not  introduce  any  original  matter  nor  enlarge  his 
invention,  and  is  within  his  legal  right" 

Here,  the  patentee  did!  not  misunderstand  his  invention.  If  there 
was  any  misunderstanding,  and  even  that  does  not  clearly  appear, 
it  was  on  the  part  of  the  examiner,  and  if  the  patentee  then  amplified 
his  specification  and  claims  the  more  clearly  and  definitely  to  explain 
his  invention  to  Patent  Office  and  public  alike,  he  was  clearly  within 
his  rights.  Where  new  specifications  and  claims  are  filed  in  which  the 
invention  is  stated  much  more  in  detail,  and  with  much  fuller  and 
more  accurate  language  than  before,  this  does  not  necessarily  ex- 
pand the  original  claims  beyond  the  scope  of  the  invention,  particularly 
where  the  original  drawings  and  specifications  suggest  the  claims 
finally  made.  Hobbs  v.  Beach,  180  U.  S.  383,  386,  397,  21  Sup.  Ct. 
409,  45  L.  Ed.  586. 

The  principle  invoked  by  counsel  for  defendant  usually  arises 
where  an  applicant  for  a  patent  amends  and  limits  his  claims  and 
specifications  to  meet  objections  of  the  Patent  Office;  whereby,  in 
order  to  get  his  patent,  he  accepts  one  with  a  narrower  claim  than 
that  contained  in  his  original  application.  In  such  case,  he  is  bound 
by  the  claim  of  the  patent  as  issued.  Hubbell  v.  United  States,  179 
U.  S.  83,  21  Sup.  Ct.  24,  45  L.  Ed.  95 ;  Brill  v.  St.  Louis  Car  Co., 
90  Fed.  666,  33  C.  C.  A.  213.  And  where  an  applicant  for  a  patent, 
after  his  application  has  been  rejected  and  lain  dormant  for  years, 
during  which  time  the  art  has  made  rapid  progress,  amendls  the  same, 
and  on  the  basis  of  such  amendment  makes  claims  of  a  different 
character,  it  is  the  duty  of  the  court  to  scrutinize  the  patent  issued 
carefully  to  see  that  it  has  not  been  enlarged  in  scope  beyond  the 
invention  disclosed  in  the  original  application.  Hestonville,  M.  &  F. 
Pass.  Ry.  Co.  et  al.  v.  McDuffee  et  al.,  185  Fed.  798,  109  C.  C.  A. 
606. 

In  Computing  Scale  Co.  v.  Automatic  Scale  Co.,  204  U.  S.  609, 
617,  27  Sup.  Ct.  307,  310  (51  L.  Ed.  645),  a  case  was  presented  where 
an  inventor  seeking  a  broad  claim,  which  was  rejected,  acquiesced 
in  the  rejection,  and  substituted  therefor  a  narrower  claim.  It  was 
held  that  he  could  not  afterward  insist  that  the  claim  allowed  should 
be  construed  to  cover  that  which  was  previously  rejected.  The  court 
said : 

"An  examination  of  the  history  of  the  appellant's  claim,  as  disclosed  in 
the  file  wrapper  and  contents,  shows  that,  in  order  to  get  his  patent,  he  was 
compelled  to  accept  one  with  a  narrower  claim  than  that  contained  in  his 
original  application;  and  it  is  well  settled  that  the  claim  as  allowed  must 
be  read  and  Interpreted  with  reference  to  the  rejected  claim,  and  to  the 
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prior  state  of  the  art»  and  cannot  be  so  construed  as  to  cover  either  what 
was  rejected  by  the  Patent  Office  or  disclosed  by  prior  devices." 

But  this  significant  language  is  added: 

"It  is  quite  true  that  where  the  differences  between  the  claim  as  made 
and  as  allowed  consist  of  the  mere  changes  of  expression,  having  substan- 
tially the  same  meaning,  suchi  changes,  made  to  meet  the  views  of  the  ex- 
aminers, ought  not  to  be  permitted  to  defeat  a  meritorious  claimant.  WhUe 
not  allowed  to  revive  a  rejected  claim  by  a  broad  construction  of  the  claim 
allowed,  yet  the  patentee  is  entitled  to  a  fair  construction  of  the  terms  of  liis 
claim  as  actually  granted." 

But  counsel  for  defense  rely  mainly  upon  the  case  of  Steward  v. 
American  Lava  Co.,  215  U.  S.  161, 30  Sup.  Ct.  46,  54  L.  Ed.  139,  hold- 
ing that: 

"A  patent  cannot  be  sustained  when  the  theory  and  method  are  introduced 
for  the  first  time  in  unverified  amended  specifications." 

This  is  no  new  doctrine,  and  its  application  depends  upon  the  facts 
in  each  particular  case.  In  that  case  neither  the  drawings  nor  the 
specification  disclosed  anything  definite,  new,  or  patentable.  "The 
drawings  were  merely  diagrams,"  and  in  the  specification  "vacillation 
in  theory  led  to  uncertainty  of  phrase."  The  patentee  was  not  at  all 
clear  respecting  his  own  invention,  and  so  was  unable  definitely  to  por- 
tray or  describe  it.    As  stated  in  the  opinion : 

'*The  claims  were  rejected  on  April  6,  1897,  and  in  the  same  month  Dolan 
changed  his  attorney.  On  May  20th  a  new  specification  "and  new  claims 
were  filed  by  the  new  attorney,  but  not  sworn  to  by  Dolan,  and  on  these, 
with  no  material  change,  the  patent  was  granted." 

In  this  case  the  patentee  was  a  witness  in  the  case,  and,  as  shown  in 
the  opinion  of  the  court  below  (155  Fed.  737,  84  C.  C.  A.  157),  charac- 
terized the  idea  disclosed  by  the  amended  specificatioa  as: 

"A  lawyer's  trick  for  building  up  a  theory  of  some  kind,  which  at  the  time 
I  didn't  know  anything  about  There  may  be  an  envelope  of  air,  and  there 
may  be  a  mixture.    The  whole  matter  is  theoretical  to  my  mind." 

So  that  it  affirmatively  appeared  that  not  only  was  the  matter  new 
and  a  substantial  departure  from  the  original  application,  but  that  the 
idea  disclosed  by  it  was  not  the  invention  of  the  applicant;  was,  in 
fact,  repudiated  by  him,  and  was  not,  concededly,  supported  by  his 
oath.  The  case  was  an  extreme  one,  and  presented  facts  beyond  dis- 
pute calling  for  the  ruling  announced ;  but  in  that  ruling  Mr.  Justice 
Holmes  refers  to  other  Supreme  Court  decisions  which  dearly  distin- 
guish that  case  from  the  one  at  bar.  De  La  Vergne  Machine  Co.  v. 
Featherstone,  147  U.  S.  209,  13  Sup.  Ct.  283,  37  L.  Ed.  138,  has  al- 
ready been  referred  to.  In  Railway  Co.  v.  Sayles,  97  U.  S.  554-563, 
24  L.  Ed.  1053,  the  practical  principle  involved  is  thus  announced : 

"Courts  should  regard  with  jealousy  and  disfavor  any  attempts  to  en- 
large the  scope  of  an  application  once  filed,  or  of  a  patent  once  granted, 
the  efTect  of  which  would  be  to  enable  the  patentee  to  appropriate  other  in- 
ventions made  prior  to  such  alteration,  or  to  appropriate  that  which  has* 
in  the  meantime,  gone  into  public  use.'' 
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In  Eagleton  Mfg.  Co.  v.  West,  Bradley  &  Carey  Mfg.  Co.,  Ill  U. 
S.  490-498,  4  Sup.  Ct.  593^  597  (28  L.  Ed.  493),  the  specification  which 
accompanied  the  original  application  did  not  set  forth  the  discovery 
that  moderate  heat,  such  as  may  be  applied  ?n  japanning,  will  impart 
temper  to  the  springs,  but  set  forth  merely  the  protection  of  the  springs 
by  japan.  •  Mr.  Justice  Blatchford  said: 

••The  only  invention  to  which  the  application  and  oath  of  Eagleton  were 
referable  was  that  of  merely  japanning  steel  furniture  springs;  the  author- 
ity given  to  his  attorneys  was  only  to  amend  that  application,  and  ended 
at  hlB  death;  the  amendments  made  were  not  mere  amplifications  of  what 
had  been  in  the  application  before;  the  patent  was  granted  upon  them 
without  any  new  oath  by  the  administratrix." 

In  Williams  Co.  v.  Miller,  etc.,  Mfg.  Co.  (C.  C.)  107  Fed.  290,  Judge 
Wheeler  said: 

•The  fact  that  a  new  claim  is  Inserted  In  an  application  for  a  patent  by 
the  attorneys  for  the  applicant,  without  any  new  oath,  does  not  render  the 
patent  invalid  as  to  such  claim,  where  it  was  within  the  invention  described 
in  the  specification. 

"•  •  •  This  seems  to  be  well  within  the  authority  of  attorneys  to  pros- 
ecute it,  and  according  to  the  constant  practice  of  the  Patent  Ofilce." 

In  Western  Electric  Co.  v.  Sperry  Electric  Co.  et  al.,  58  Fed.  186- 
196,  7  C.  C.  A.  164,  173,  Judge  Woods,  spfeaking  for  the  Court  of  Ap- 
peals for  the  Seventh  Circuit,  and  with  reference  to  an  amendment  to 
the  application,  said: 

••At  first  Scrlbner,  it  la  clear,  believed  the  up-and-down  compensating 
movement  of  the  armature  in  the  main  circuit,  Irrespective  of  the  action  of 
the  regulating  magnet,  to  be  an  imi)ortant  feature  of  his  lamp;  but  before 
the  patent  issued,  without  changing  the  drawing  or  modifying  the  structure 
of  his  device  in  the  least,  he  presented  an  amended  specification,  in  which 
he  repudiated  that  Idea,  and  described  the  armature  in  operation  as  assuming 
and  holding  a  definite  relation  to  the  magnet  So  long  as  he  did  not  change 
the  structure  of  his  device  or  invention,  he  bad  the  right  to  change  the 
specification." 

See  American  Steel  Foundries  v.  Wolff  Truck  Frame  Co.  (C.  C.) 
189  Fed.  601. 

It  is  a  well-known  fact  that  an  imperfect  or  incomplete  written  de- 
scription will  be  aided  by  correct  drawings,  and  more  particularly  so 
when  the  drawings  themselves  are  expressly  made  a  part  of  the  specifi- 
cation as  constituting  a  true  embodiment  of  the  invention. 

•'Drawings  are  a  part  of  the  specification  of  a  patent,  and  for  the  pur- 
pose of  ascertaining  the  sufilciency  of  the  description  of  the  invention  must 
be  read  with  it"    Brammer  v.  Schroeder,  106  Fed.  918,  46  O.  C.  A.  41. 

My  conclusion  is  that  the  original  specification,  taken  in  connection 
with  the  drawings,  specifically  made  a  part  of  it,  sufficiently  described 
the  device  and  the  function  covered  by  the  claims  in  controversy ;  that 
the  new  specification  and  these  claims  were  but  amplifications  merely 
adding  clearness  in  description  and  detail  to  what  was  already  suffi* 
ciently  disclosed ;  and  that  they  are  therefore  within  the  scope  of  the 
original  invention  and  are  valid. 

4.  Does  defendant's  machine  infringe  complainant's  patent,  and 
more  particularly  claims  1,  2,  and  7  in  issue?    Defendant's  structure 
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employs  a  table  somewhat  more  rectangular  in  shape,  but  of  the  gen- 
eral type  of  that  disclosed  in  the  patented  device.  At  the  upper  or 
feed  corner  of  the  apparatus  are  arranged  four  riffles  of  varying 
length;  the  uppermost  being  the  shortest.  The  longest  of  these  ex- 
tends about  one-third  the  length  of  the  table.  Defendant  claims  that 
these  are  placed  there  for  the  purpose  of  checking  the  immediate  tend- 
ency of  the  feed  to  be  carried  to  the  lower  side  of  the  table  at  the  mo- 
ment when  first  deposited  upon  the  surface;  that  in  this  particular 
they  operate  partially  as  a  dam  and  partially  as  a  directing  agent  to 
carry  the  feed  forward  toward  the  center  of  the  table  where  it  may 
more  fully  be  engaged  by  the  agencies  of  separation.  Nevertheless, 
the  arrangement  and  formation  is  such  that  the  consecutive  separating 
and  washing  effect  takes  place  immediately,  after  the  manner  disclosed 
in  the  Wilfley  patent.  Below,  and  a  short  distance  to  the  rear  of  the 
extremity  of  the  lowest  and  longest  of  these  first  four  riffles,  a  diago- 
nal dam  starts,  extending  to  the  lower  or  tailings  discharge  side  of  the 
table  at  a  point  rather  less  than  one-third  of  the  length  of  the  table 
from  the  concentrates  discharge  end  thereof.  Along  the  upper  side  of 
this  dam  are  extended  riffles  parallel  with  the  lower  edge  of  the  table 
and  so  arranged  that  the  extremity  of  each  projects  somewhat  farther 
toward  the  concentrates  discharge  end  than  the  extremity  of  that  next 
above  it.  Upon  leaving  the  guiding  and  controlling  influence  of  the 
four  riffles  first  described,  the  mass  to  be  further  separated  comes  di- 
rectly in  contact  with  the  riffles  last  named  and  is  subjected  to  the 
same  process  as  that  disclosed  in  complainant's  patent. 

The  contention  is  made  that  the  arrangement  of  the  riffles  differs,  in 
detail,  from  that  shown  and  described  in  the  specification  and  draw- 
ings of  the  patent  in  suit.  Nevertheless,  the  arrangement  is  so  sub- 
stantially equivalent  as  to  produce  the  same  function,  by  the  same 
means,  and  in  substantially- the  same  manner.  It  is  also  said  that  large 
values  are  discharged  with  the  tailings,  and  that  such  taiHngs  must  be 
worked  over  in  order  to  produce  a  satisfactory  result.  This,  however, 
would  disclose  mere  imperfection  of  application  of  the  same  device, 
which  would  not  exempt  from  infringement.  It  is  most  strenuously 
insisted,  however,  that  the  unriffled  portion  of  the  table  is  not  smooth, 
as  in  the  Wilfley  machine,  and  that  therefore  an  essential  element  of 
the  declared  combination  is  lacking  in  the  device  charged  with  in- 
fringement. In  the  defendant's  machine  the  unriffled  surface  is  slightly 
roughened  or  grooved,  which  is  supposed  to  aid  in  directing  the  con- 
centrates toward  their  proper  discharge  end  of  the  table.  This  leads 
to  a  considerable  discussion  as  to  what  is  meant  by  the  word  "smooth" 
in  the  patent  in  suit.  The  specification  and  claims  show  clearly  that 
that  term  was  employed  to  distinguish  one  portion  of  the  table  from 
the  riffled  portion  of  its  surface.  In  claim  1  this  section  is  described 
as  "a  smooth,  plain,  or  unriffled  portion" ;  in  claim  2  "as  a  plain  or 
unriffled  portion" ;  in  claim  7  "as  a  plain  or  unriffled  portion  of  suit- 
able area  located  at  the  extremities  of  the  riffles."  Clearly,  then,  the 
term  is  a  relative  one.  A  riffle,  as  used  in  this  art  and  described  in  the 
testimony,  is  a  strip  or  cleat  of  wood  or  metal  superimposed  upon  the 
surface  of  the  table  in  such  manner  as  to  afford  a  barrier  or  obstruc- 
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tion,  with  the  effect  described.  The  other  portion  of  the  table  is  one 
devoid  of  such  riffles.  The  degree  of  smoothness  may  be  varied  as  de- 
sired, provided  it  may  co-operate  with  the  riffles,  aiding  them  to  dis- 
charge their  functions.  The  main  requirement  is  that  it  should  be 
plain  or  smooth  in  the  sense  of  being  unriffled. 

This  same  condition  was  present  in  Wilfley  v.  Denver  Engineering 
Works  Co.  et  al.  (C.  C.)  Ill  Fed.  760,  and  Judge  Riner  disposed  of  it 
in  the  following  language: 

"Do  the  shallow  grooves  in  the  defendant's  table,  extending  from  the 
ends  of  the  raised  ribs  or  riffles  to  the  end  of  the  table,  and  through  that 
portion  of  the  table  designated  In  the  Wilfley  patent  as  'plain,  smooth,  or 
unrifiied/  perform  any  other  or  different  function?  After  a  most  careful 
study  of  this  record,  I  have  reached  the  conclusion  that  they  do  not  There 
is  no  doubt  that  the  modification  of  the  surface,  in  the  operation  of  the 
Gammet  table,  tends  to  a  great  extent  to  guide  the  concentrates  so  as  to 
distiibute  them  across  the  entire  end  of  the  table,  while  the  linoleum  sur- 
face of  the  Wilfley  table  delivers  them  into  the  concentrates  box  lower 
down  the  table.  But  the  surface  over  which  the  material  is  washed  is  the 
smooth  broadened  portion  of  the  elevated  riffles  or  ribs,  forming  the  table's 
surface,  and  the  bottom  of  the  next  groove  or  grooves,  or,  when  the  grooves 
are  filled  with  material,  which  must  necessarily  be  the  case  after  the  first 
few  moments  of  operation,  then  over  the  material  running  therein,  thus 
giving  it  ample  opportunity  to  spread  and  be  rewashed.  This  I  think  the 
evidence  shows  is  the  function  performed  by  the  Wilfley  table. 

"The  improvement  in  the  Cammet  over  the  Wilfley  table,  if  it  is  an  im- 
provement, consists  in  directing  and  delivering,  by  means  of  the  grooves  In 
that  portion  of  the  table  designated  as  plain,  smooth,  or  unriffled  in  the 
Wilfley  patent,  the  concentrates  into  the  receptacle  provided  therefor.  It 
may  be  that  the  Cammet  tables  are  an  improvement  upon  the  Invention  cov- 
ered by  the  Wilfley  patent  in  this  respect,  but  it  still  has  all  the  essential 
elements  of  the  best  form  of  Wilfley's  invention.  It  performs  the  same  func- 
tion in  substantially  the  same  way,  and  therefore  must  be  held  to  infringe  it" 

I  concur  in  the  conclusion  there  reached. 

"If,  however,  one  invents  and  secures  a  patent  for  a  new  combination  ot 
old  mechanical  elements  which  first  perforDis  a  useful  function,  he  is  pro- 
tected against  all  machines  and  combinations  which  perform  the  same 
function  by  equivalent  mechanical  devices  to  the  same  extent  and  in  the 
same  way  as  one  who  invents  and  patents  a  machine  or  composition  of 
matter  of  like  primary  character."  Brammer  v.  Schroeder,  106  Fed.  918,  46 
C.  C.  A.  41. 

"The  statutory  requirement  that  an  applicant  for  a  patent  shall  explain 
the  best  mode  in  which  he  has  contemplated  applying  the  principle  of  his 
invention  does  not  preclude  him  from  claiming  any  other  mode  which  em- 
bodies his  principle."  Vrooman  et  al.  v.  PenhoUow  et  al.,  179  Fed.  296,  102 
C.  C.  A.  484. 

Some  point  is  made  as  to  differences  in  form  and  shape  of  the  riffles 
employed,  but  in  his  specification  the  applicant  said: 

"While  I  prefer  to  employ  the  angular  riflSe  shown  and  described  in  this 
application,  I  do  not  limit  the  invention  to  any  special  construction  of  fifjle,** 

It  is  the  function  of  the  riffles,  and  not  their  form,  that  controls. 
My  conclusion  is  that  the  defendant's  machine  infringes  the  claims  of 
complainant's  patent  as  charged  in  the  bill. 

A  decree  will  be  entered  accordingly. 
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COMMERCIAL  ACETYLENE  CO.  et  aL  ▼.  SEARCHLIGHT  OAS  00.  et  d. 

(District  Court,  N.  D.  Illinois,  E.  D.    June  26^  1912.) 

No.  80,301. 

1.  Patents  (|  132*)— I^rm— Limitation  by  Pbiob  Fobbign  Patent.' 

In  order  that  a  foreign  patent  should  be  for  the  same  invention  as  a 
later  United  States  patent  so  that  the  latter  expires  with  the  former 
under  Rev.  St.  S  4887  (U.  S.  Comp.  St  1901,  p.  3382),  before  its  amend- 
ment in  1887,  the  invention  must  not  only  be  disclosed  but  claimed  in 
the  foreign  patent,  but  substantial  identity  is  all  that  is  necessary,  and 
,     the  description  need  not  be  literally  the  same. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  H  188^-191;'  Dec. 
Dig.  I  132.*] 

2.  Patents  (§  132*)— Tkbu— -Effbot  or  Intbbnationai.  CoNVBNnoif. 

Article  4  bis.,  inserted  in  the  International  Convention  for  the  Pro- 
tection of  Industrial  Property  of  March  20,  1883,  by  the  additional  act 
of  convention  signed  at  Brussels  December  14,  1900,  taking  effect  Septem- 
ber 14,  1902,  32  Stat  1940,  as  controlled  and  construed  by  Act  March  3. 
1903,  c.  1019,  32  Stat  1225  (U.  S.  Comp.  St  Supp.  1911,  p.  1453),  'to 
effectuate  the  provisions"  of  such  additional  act  of  convention,  did  not 
have  the  effect  of  changing  the  term  of  an  existing  United  States  patent 
as  fixed  by  statute  at  the  time  of  its  issuance ;  and  such  a  patent  grant- 
ed prior  to  January  1,  1898,  and  which  is  limited  by  the  provisions  of 
Rev.  St  8  4887  (U.  S.  Comp.  St  1901,  p.  3382),  to  the  term  of  a  prior 
foreign  patent  is  not  extended  by  such  additional  act 

[Ed.  Note.— -For  other  cases,  see  Patents,  Cent  Dig.  §S  188^-191 ;  Dec 
Dig.  S  132.*1 

8.  Patents  (|  328*) — ^TBbu— Fobeion  Patent— Acetylenb  Gas  Tanks. 

The  Claude  &  Hess  patent.  No.  664,383,  for  an  apparatus  for  storing 
and  distributing  acetylene  gas,  is  limited  as  to  term  by  the  British  pat- 
ent No.  29,750,  of  1896,  granted  to  the  same  patentees,  which  expired 
by  limitation  June  30,  1910.    Also,  held  not  infringed. 

In  Equity.  Suit  by  the  Commercial  Acetylene  Company  and  the 
Prest-O-Lite  Company,  against  the  Searchlight  Gas  Company,  George 
F.  Schroeder,  and  Oscar  Baur.  On  final  hearing.  Decree  for  de- 
fendants. 

For  former  opinion,  see  188  Fed.  85. 

Clarence  Winter,  Keyes  Winter,  John  P.  Bartlett,  Brothers  &  Mills, 
and  Charles  H.  Hamill,  for  complainants. 

Robert  H.  Parkinson,  John  S.  Miller,  Merritt  Starr,  and  Wallace  R. 
Lane,  for  defendants. 

KOHLSAAT,  Circuit  Judge.  Final  hearing.  This  cause  was  be- 
fore the  court  on  April  25,  1911,  on  motion  for  a  preliminary  injunc- 
tion. The  matter  involved  is  the  gas  package  described  in  claims  1,  2, 
and  5  of  letters  patent  No.  664,383,  granted  December  25,  1900,  to 
Bruno  Abdank-Abakanowicz,  assignee  of  Claude  &  Hess,  the  in- 
ventors, for  an  apparatus  for  storing  and  distributing  acetylene  gas. 
On  that  hearing,  the  court  was  of  the  opinion  that  the  inventiom 
covered  by  the  patent  in  suit  was  fully  disclosed  in  the  British  patent 
No.  29,750,  issued  to  Claude  &  Hess  upon  application  filed  June  30, 

•For  other  eases  see  same  topic  ft  S  mxjmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Bep'r  Indesit 
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1896,  which  patent  expired  on  June  30,  1910,  under  the  British  law ; 
that  at  the  time  this  suit  was  instituted  (February  1,  1911),  and  at  a 
time  more  than  seven  months  prior  thereto,  the  patent  in  suit  had  ex- 
pired with  the  said  British  patent ;  and  that  at  the  time  of  filing  the 
bill  herein  for  an  injunction,  no  cause  of  action  existed,  in  view  of 
the  provisions  of  section  4887  oif  the  Act  of  July  8,  1870,  as  amend- 
ed by  the  Act  of  March  3,  1897  (U.  S.  Comp.  St.  1901,  p.  3382).  At 
this  hearing,  complainant  contends  that  the  court  was  in  error  in  so 
holding;  that  the  British  patent  did  not  cover  an  apparatus  device; 
and  that  by  reason  of  the  Treaty  of  Brussels  (Dec.  14,  1900,  32  Stat. 
1936),  which  became  operative  between  the  United  States  and  certain 
foreign  countries,  including  England,  on  September  14,  1902,  and  of 
the  Act  of  March  3,  1903,  c.  1019,  32  Stat.  1225  (U.  S.  Comp.  St. 
Supp.  1911,  p.  1453),  the  said  provision  of  the  Act  of  March  3,  1897, 
leaving  the  terms  of  the  act  of  1870  in  force  as  to  all  applications  filed 
and  patents  granted  prior  to  January  1,  1898,  was  repealed,  whereby 
the  life  of  ttie  patent  in  suit  was  extended  to  the  full  term  of  17 
years,  and  was  therefore  a  valid  right  at  the  time  this  bill  was  filed. 

For  the  defense,  it  is  insisted:  (1)  That  the  apparatus  involved 
herein  was  not  new ;  (2)  that  the  patent  had  expired  before  suit  was 
brought;  (3)  that  defendant  does  not  use  the  reducing-valve,  and, 
consequently,  does  not  infringe. 

On  March  1,  1897,  Claude  &  Hess  filed  in  the  Patent  Office  their 
two  applications  for  patents,  the  one  numbered  625,580,  ostensibly 
for  an  apparatus,  being  that  upon  which  the  patent  in  suit  was  grant- 
ed, and  the  other  numbered  625,581,  ostensibly  for  a  method  of  stor- 
ing acetylene,  consisting  in  forcing  acetylene  under  pressure  into  a 
liquid  solvent,  such  as  acetone.  This  latter  application  proceeded 
as  far  as  the  Commissioner,  following  whose  adverse  rulings  the  ap- 
plicants seem  to  have  abandoned  it  entirely.  Before  so  doing,  they 
had  changed  their  specification  and  so  amended  their  proceedings  that 
there  remained  little  difference  between  it  and  its  companion  applica- 
tion. 

"The  object  of  the  present  invention,"  they  state  (D.  K.  296)  "Is  to  provide 
means  for  dlBtributing  the  gas  in  holders  without  reducing  the  same  to  a 
liquid  by  direct  compression,  although  providing  for  the  storage  of  a  large 
quantity  of  the  gas  in  a  small  space  without  encountering  dangerous  pres- 
sure," etc. 

With  regard  to  said  last-named  application,  counsel  for  applicants, 
in  their  argument  before  the  Commissioner,  state : 

•*It  is  proper  to  say,  however,  that  in  our  judgment  the  illustration  con^ 
tained  in  the  apparatus  case,  or  a  portion  thereof,  should  be  reproduced  in 
this,  since  the  reducing-valve,  or  some  equivalent  thereof,  is  contemplated  in 
the  claims  in  this." 

This  is  urged  in  support  of  defendants'  contention  that  the  appara- 
tus claim  is  for  nothing  more  than  an  ordinary  receptacle,  inseparable 
from  the  method  claim,  unless  read  in  connection  with  an  automatic 
reducing-valve,  which  they  do  not  employ.  The  Commissioner  dis- 
posed of  the  matter  in  the  following  language : 

''If  there  were  any  novelty  in  using  a  pressure  regulator  to  permit  gas 
under  pressure  to  flow  at  a  uniform  rate  to  ltd  place  of  use,  these  claims 
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might  hare  some  standing.  But  snch  devices  are  common  in  the  arts,  so 
common  that  one  whole  class  of  patents  is  devoted  to  them.  •  ♦  ♦  These 
pressure-regulating  devices  are  used  wherever  gases  under  higher  pressure 
than  is  desired  are  to  be  distributed,  or  used  under  lower  uniform  pressure. 
The  use  of  this  old  apparatus  to  perform  Its  usual  function  In  connection 
with  an  old  method  of  compressing  gas  into  a  solution  is  not  a  new  invention, 
but  a  mere  application  of  the  expected  knowledge  of  any  one  familiar  with 
the  art  of  gas  distribution." 

In  their  application,  serial  No.  625,580,  on  which  the  patent  in  suit 
was  granted,  complainants  disavow  any  intention  of  attempting  to 
secure  a  patent  upon  the  vessel  used  to  contain  a  l;quid,  but  claim  "a 
closed  receptacle  containing  acetylene  gas  in  solution."  Page  L  coL 
1,  1.  28. 

The  claims  in  suit,  Nos.  1,  2,  and  5,  read  as  follows,  viz.: 

**1.  A  closed  vessel  containing  a  supersaturated  solution  of  acetylene  pro- 
duced by  forcing  acetylene  into  a  solvent  under  pressure,  said  vessel  having 
an  outlet  for  the  acetylene  gas  which  escai)es  from  the  solvent  when  the 
pressure  is  released  or  reduced,  and  means  for  controlling  said  outlet  where- 
by the  gas  may  escape  therethrough  at  substantially  uniform  pressure,  sub- 
stantially as  described. 

"2.  A  prepared  package  consisting  of  a  tight  shell  or  vessel ;  a  solvent  of 
acetylene  contained  within  said  vessel;  and  acetylene  dissolved  in  and  held 
by  said  solvent  under  pressure  and  constituting  therewith  a  sniiersaturated 
solution,  the  package  being  provided  at  a  point  above  the  solvent  with  a 
reducing- valve,  substantially  as  and  for  the  purpose  set  forth." 

"5.  As  a  new  article  of  manufacture,  a  gas  package  comprising  a  holder  or 
tight  vessel ;  a  contained  charge  of  acetone ;  a  volume  or  body  of  gas  dis- 
solved by  and  compressed  and  contained  within  the  solvent;  and  a  reducing- 
valve  applied  to  an  opening  extending  to  the  interior  of  the  holder  above  the 
level  of  the  solvent,  substantially  as  set  forth." 

In  substance,  as  will  be  seen,  claim  1  calls  for  a  receptacle  contain- 
ing a  supersaturated  solution  of  acetylene;  claim  2  calls  for  a  re- 
ceptacle containing  a  solvent  for  acetylene,  acetylene  forced  thereinto 
and  held  under  pressure;  and  claim  5  calls  for  a  receptacle,  a  body 
of  acetone,  a  body  of  gas  dissolved  and  compressed  within  the  solvent. 
Claim  1  also  calls  for  an  outlet  for  the  gas,  controlled  so  as  to  pro- 
duce uniform  escape  pressure.  Claims  2  and  5  call  for  reducing- 
valves  above  the  storage  chamber.  The  specification  (page  1,  col.  1, 
1.  47)  reads: 

"The  inlet  and  outlet  passages  are  provided  with  suitable  valves  or  cocks 
to  close  the  same  after  the  receptacle  is  charged  with  gas  and  when  it  is 
not  in  use.  It  is  further  desirable  for  the  proper  operation  of  the  burners 
supplied  in  this  way  that  the  gas  should  be  delivered  thereto  under  a  sub- 
stantially uniform  pressure  only  slightly  above  the  atmospheric  pressure,  and 
for  this  purpose  means  are  provided  for  controlling  the  outlet  whereby  the 
gas  is  allowed  to  escape  therethrough  at  substantially  uniform  pressure,  a 
reducing-valve  being  herein  shown  as  interposed  between  the  interior  of  the 
receptacle  which  contains  the  dissolved  gas  and  the  outlet  from  which  said 
gas  is  allowed  to  escape  for  use." 

And  again  (page  1,  col.  2,  1.  92)  it  is  said: 

''In  order  tliat  the  gas  delivered  from  the  receptacle  may  pass  into  the 
pipes  to  the  burners  under  a  substantially  uniform  pressure  (the  pressure  of 
the  gas  within  the  receiver,  of  course,  decreasing  as  the  gas  passes  out  there- 
from), a  reducing-valve  d  of  any  suitable  or  usual  construction  is  interposed 
between  the  interior  of  the  receptacle  and  the  outlet  c  therefrom.  As  herein 
shown,  the  said  reducing-valve  is  in  a  passage  d2,  connecting  the  spaces  be- 
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low  and  above  a  wall  or  partition  dS  near  the  upper  portion  of  the  re- 
ceptacle a.  The  dissolved  acetylene  being  contained  in  that  portion  of  the 
receptacle  which  is  below  the  said  partition,  the  portion  above  being  normal- 
ly empty  and  forming  a  reservoir  for  the  gas  at  low  pressure  which  has 
passed  into  said  reservoir  through  the  said  reducing- valve.  In  order  that 
the  reducing-valve  d  may  be  set  or  adjusted  to  respond  to  any  desired  pres- 
sure, the  vessel  a  is  shown  as  provided  with  a  removable  plug  d4,  through 
which  access  may  be  had  to  the  adjusting-stem  (25  of  said  valve.  It  is 
obvious  that  through  the  agency  of  the  reducing-valve  the  pressure  in  said 
upper  reservoir  will  be  substantially  uniform,  so  that  the  supply  of  gas  In 
the  pipes  is  properly  controlled,  the  pressure  being  substantially  the  same 
when  the  receptacle  is  fully  charged  as  when  it  is  nearly  exhausted." 

It  is  also  apparent  from  the  drawings  of  the  patent  in  suit  herewith 
produced  that  the  automatic  reducing-valve  is  an  essential  element  of 


r/s.r. 
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complainant's  combination,  and  a  necessary  feature  in  securing  the  uni- 
form pressure  called  for  in  claim  1  in  discharging  the  gas. 

Defendants  employ  no  reducing-valve  such  as  contemplated  in  the 
patent  in  suit.  They  do  not  provide  for  uniform  pressure  of  the  es- 
caping gas.  They  deliver  the  gas  to  the  burner  or  receptacle  directly 
from  the  storage  tank,  regulating  the  volume  of  the  flow  by  a  cock  or 
valve,  preferably  a  needle-valve.  No  attempt  is  made  to  secure  a  uni- 
form pressure.  Complainants,  it  is  said,  now  use  no  reducing-valve, 
but  employ  the  needle-valve.  This  form  of  valve  is  very  old.  It 
was  held  by  Judge  Quarles,  in  Commercial  Acetylene  Co.  v.  Avery 
Portable  Lighting  Co.  (C.  C.)  166  Fed.  907,  that  the  needle-valve  was 
the  equivalent  of  the  reducing-valve,  and  that  construction  seems  to 
have  been  placed  upon  the  two  valves  by  several  of  the  courts  in  the 
Sixth  circuit.  The  specification  and  drawings  of  the  patent  in  suit 
show  a  valve  c3  in  the  outlet  pipe  c,  above  the  reducing-valve.  This 
corresponds  to  defendants'  outlet  valve.  In  the  patent,  it  is  assigned 
no  other  function  than  to  close  the  receptacle  and  "be  opened  after 
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the  receptacle  is  properly  coupled  for  use."  Thus,  the  only  service 
of  the  valve  c  in  the  device  in  suit,  is  to  confine  the  gas  to  the  recep- 
tacle when  not  in  use.  Presumably,  the  gas  in  the  tank  above  the  re- 
ducing-valve  is  at  uniform  and  usable  pressure.  The  volume  is  not 
diminished,  only  the  pressure.    Judge  Quarles  in  his  opinion  says : 

"What  is  the  pith  of  this  invention?  It  is  to  furnish  means  to  store  com- 
pactly and  transport  safely  acetylene  gas  for  iUuminatlng  purposes." 

Such,  however,  was  not  the  avowed  object  of  the  inventor  of  the 
device  of  the  patent  in  suit,  who  declares  that: 

''The  invention  pertains  to  apparatus  for  the  storage  and  distribution  of 
acetylene  gas." 

Manifestly,  the  reducing-valve  and  uniform  pressure  had  nothing  to 
do  with  either  the  storing*  or  transportation  of  the  gas.  It  is  inferable 
from  the  opinion  that  the  foreign  patents  and  the  abandoned  applica- 
tion were  not  before  the  judge,  since  he  seems  to  have  been  mainly 
impressed  by  the  fact  that  acetylene  had  the  property  of  being  greatly 
condensed  in  a  solvent  under  pressure,  as  acetone,  although  this  was 
a  process  well  known  with  regard  to  other  gases — for  instance,  car- 
bonic acid  gas  for  use  in  the  production  of  soda  water. 

The  court  was  led  into  the  above  statement,  no  doubt,  by  the  testi- 
mony of  the  expert,  who  stated  that  the  invention  involved  in  the 
Milwaukee  case  (being  the  present  alleged  invention)  related  "to  an 
improved  method  of  storing  acetylene  for  lighting  and  other  purposes 
in  a  small  volume  in  order  that  it  may  be  supplied  in  portable  form 
to  the  consumer,  and  it  consists  in  dissolving  the  acetylene  under  pres- 
sure in  certain  liquids;  the  effect  of  the  pressure  being  to  so  in- 
crease the  solubility  of  the  acetylene  as  to  enable  a  considerable  quan- 
tity of  acetylene  to  be  stored  in  a  small  volume  or  in  readiness  to  be 
supplied  for  any  purpose  for^  which  it  may  be  required." 

Judge  Quarles  seems  to  have  lost  sight  of  the  distinction  now  claim- 
ed between  the  alleged  invention  there  and  here  in  suit  and  that  of 
the  foreign  method  and  apparatus  patents.  The  uniform  pressure 
idea  was  only  an  incident  of  the  court's  mind.  The  great  utility  and 
novelty  of  the  storage  or  absorption  of  acetylene  gas  in  acetone,  where- 
by the  gas  was  reduced  to  ^/soo  part  of  its  normal  volume,  overshad- 
owed the  mere  seeming  technical  point  of  a  difference  in  valves,  which 
is  the  matter  here  relied  on  for  differentiating  the  apparatus  of  the 
patent  in  suit  from  that  of  the  British  patent. 

At  the  time  of  the  hearing  at  Milwaukee,  the  foreign  patents  had 
not  run  their  respective  lives,  and  no  question  of  the  expiration  of  the 
patent  in  suit  contemporaneously  with  the  expiration  of  the  foreign 
patents  was  presented.    Now,  that  is  the  vital  matter  before  the  court. 

It  is  defendants'  contention  that  if,  as  found  in  the  Avery  Case,  the 
use  of  an  ordinary  needle-valve  is  an  infringement  or  equivalent  of 
complainants'  reducing-valve,  then  the  apparatus  in  suit  is  disclosed 
in  the  "foreign  expired  patents,  and  that  if  a  needle-valve  is  the  equiva- 
lent of  a  reducing-valve,  a  stopcock  would  be  the  equivalent  of  a 
needle-valve,  and  therefore  of  a  reducing-valve.  True,  a  'needle-valve 
would  resist  the  pressure  of  the  contained  gas  somewhat  more  ac- 
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curately  than  an  ordinary  valve  or  cock ;  but  the  difference  would  be 
one  of  degree.  Given  the  right  to  use  a  supersaturated  solution  of 
acetylene  produced  by  forcing  acetylene  into  acetone  under  pressure, 
infringement  can  hardly  be  predicated  upon  the  use  of  an  ordinary 
receptacle  with  an  ordinary  outlet  valve,  in  distributing  the  same. 

[1]  Assuming  that  the  said  British  patent  had  expired  at  the  time 
this  suit  was  commenced,  and  that  the  patent  in  suit  expired  with  it. 
as  to  any  claims  common  to  them  both,  was  the  substance  of  the  pat- 
ent in  suit  covered  and  claimed  in  the  British  patent?  For  it  is  not 
enough  that  the  subject-matter  be  disclosed  in  the  latter;  it  must  be 
claimed.  Bate  Refrigerating  Co.  v.  Sulzberger,  157  U.  S.  1,  15  Sup. 
Ct.  508,  39  L.  Ed.  601 ;  Societe  Anonyme,  etc.,  v.  General  Electric  Co. 
(C.  C.)  97  Fed.  604;  Edison  Electric  Light  Co.  v.  Waring  Electric 
Co.  (C.  C.)  59  Fed.  358;  American  Bell  Tel.  Co.  v.  Cushman  (C.  C.) 
57  Fed.  842. 

It  is,  however,  not  essential  that  the  identity  of  the  subject-matter 
be  established  literally.  In  Siemen  v.  Sellers,  123  U.  S.  276,  8  Sup. 
Ct.  117,  31  L.  Ed.  153,  the  court  says: 

"As  to  the  first  question"  (i  e.  whether  the  English  patent  was  for  the 
same  Invention  as  the  American  patent),  '*we  have  carefully  compared  the 
two  patents  ♦  ♦  ♦  and  see  no  essential  difference  between  them.  They 
describe  the  same  furnace  in  all  essential  particulars.  The  English  specifica- 
tion is  more  detaOed,  and  the  drawings  are  more  minute  and  full ;  but  the 
same  thing  is  described  in  both.  There  is  only  one  claim  in  the  English  pat- 
ent, it  is  true.  But  that  claim,  under  the  English  patent  system,  entitled 
the  patentees  to  their  entire  invention,  and  is  at  least  as  broad  and  compre- 
hensive as  all  four  claims  of  the  American  patent    *    *    * 

"It  is  contended  by  the  counsel  of  the  complainants  that  the  American 
patent  contains  improvements  which  are  not  exhibited  in  the  English  patent. 
But  if  this  were  so,  it  would  ^ot  help  the  complainants.  •  The  principal  in- 
vention is  in  both,  and  if  the  American  patent  contains  additional  improve- 
ments, this  fact  cannot  save  the  patent  from  the  operation  of  the  law  which 
Is  invoked,  if  it  is  subject  to  that  law  at  all." 

In  Steinmetz  v.  Allen,  192  U.  S.  543,  24  Sup.  Ct.  416, 48  L.  Ed.  555, 
it  is  held  that  a  patent  may  embrace  more  than  one  invention,  and 
it  may  embrace  a  process  and  the  apparatus  by  which  it  is  performed. 
This  decision  is  followed  in  Leeds  &  Catlin  v.  Victor  Talking  Ma- 
chine Co.,  213  U.  S.  301,  29  Sup.  Ct.  495,  53  L.  Ed.  805.  The  last- 
named  case  is  relied  upon  by  complainants  as  supporting  their  conten- . 
tion  that  the  patent  in  suit  did  not  expire  with  the  British  patent.  In 
that  case  it  was  held  that  the  inventions  there  in  suit  were  not  ex- 
hibited in  the  British  patent,  and  that  the  patent  in  suit  did  not  expire 
with  the  British  patent.  To  the  same  effect  are  Accumulator  Co.  v. 
Julien  Electric  Company  (C.  C.)  57  Fed.  605;  Mott  Iron  Works  v. 
McShane  Mfg.  Co.  (C.  C.)  80  Fed.  516;  Holmes  v.  Mfetropolitan,  etc., 
Co.  (C.  C.)  33  Fed.  260;  Brush  Electric  Company  v.  Electrical,  etc., 
Co.  (C.  C.)  47  Fed.  52. 

The  fact  that  some  slight  modification  is  made  in  the  working  of  the 
principle  involved  in  the  invention  will  not  exempt  the  patent  from 
the  operation  of  the  statute.    Clark  v.  Wilson  (C.  C.)  28  Fed.  95. 

In  Commercial  Mfg.  Co.  v.  Fairbank  Co.,  135  U.  S.  176-194,  10 
197F.— 68 
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Sup.  Ct.  718,  724  (34  L.  Ed.  88),  the  court  concurs  in  the  statement 
of  the  Circuit  Court,  viz.,  that: 

"A  fair  test  of  the  question  as  to  whether  the  American  patent  is  antici- 
pated by  the  foreign  patents,  or  is  included  in  them,  we  think,  would  be: 
Were  a  person  in  this  country  after  the  Issue  of  the  present  American  pat- 
ent to  commence  the  manufacture  of  oleomargarine  by  the  precise  process 
described  in  the  Bavarian  or  American  patents,  supposing  that  process  had 
not  been  patented  abroad,  would  the  courts  refuse  an  injunction  to  restrain 
the  use  of  the  process  on  the  ground  that  It  infringed  that  covered  by  the 
American  patent?  We  can  hardly  deem  it  possible  that  any  intelligent  court 
would  deny  an  injunction  if  applied  for  under  such  circumstances,  and  we 
think  this  fairly  illustrates  the  relation  of  the  foreign  to  the  American  pat- 
ent" 

If,  therefore,  the  British  patent  here  under  consideration  does  not 
cover  the  subject-matter  of  the  patent  in  suit,  the  defense  set  up 
herein  must  fall.  If,  on  the  other  hand,  the  British  patent  is  in  sub- 
stance for  the  same  subject-matter  as  the  patent  in  suit,,  and  was  not 
given  an  extension  of  life  by  the  treaty  of  1900  and  by  the  amend- 
ment of  1903,  as  claimed  by  complainants,  then  it  would  follow  from 
section  4887  of  the  act  of  1874,  and  from  the  following  citations,  that 
the  patent  in  suit  died  with  it,  and  a  bill  for  injunction  would  not  lie 
at  the  time  when  the  bill  was  filed.  Commercial  Mfg.  Co.  v.  Fair- 
bank  Co.,  135  U.  S.  176, 10  Sup.  Ct.  718,  34  L.  Ed.  88;  Siemen  v.  Sel- 
lers, 123  U.  S.  276,  8  Sup.  Ct.  117,  31  L.  Ed.  153;  Leeds  &  Catlin  v. 
Victor  Talking  Machine  Co.,  213  U.  S.  301,  29  Sup.  Ct.  495,  53  L. 
Ed.  805 ;  Western  Electric  Co.  v.  Citizens'  Telephone  Co.  (C.  C.)  106 
Fed.  215. 

The  specification  accompanying  the  British  patent,  No.  29,750  (page 
354  D.  R.),  relied  upon  by  defendants  as  covering  the  invention  in  suit, 
reads  as  follows,  viz. : 

"When  gas  is  withdrawn  from  a  receiver  containing  a  solution  of  acetylene 
under  pressure,  the  pressure  necessarily  falls  constantly,  and  to  obtain  a 
regular  supply  of  gas  we  provide  the  vessel  with  a  pressure  regulator.  The 
process  may  be  carried  out  as  follows,  for  instance,  although  subject  to 
modifications: 

'The  acetylene  is  dissolved  in  the  liquid  chosen,  by  the  means  ordinarily 
employed  in  making  soda  water ;  the  solution  of  the  gas  being  facilitated  by 
agitation  under  pressure  in  contact  with  the  liquid.  The  solution  under 
pressure,  however  obtained,  is  filled  Into  a  receiver  of  metal  or  of  glass 
(such  as  used  for  soda  water)  capable  of  resisting  the  pressure  employed. 
The  receiver  has  a  cock  and  the  necessary,  adjuncts  for  connection,  directly 
or  through  an  expansion  chamber,  with  the  appliances  in  which  the  gas  is 
used  by  the  consumer;  the  substitution  of  charged  for  empty  receivers  being 
readily  effected." 

The  receiver  is  covered  by  claim  6  of  the  British  patent,  which  reads 
as  follows,  viz. : 

*'Thc  employment  of  a  receiver  containing  a  liquid  charged  with  acetylene 
under  pressure  and  from  which  the  acetylene  is  evolved  when  required  for 
use  as  specified." 

''The  words  'substantially  as  specified*  mean  substantially  as  specified  in 
regard  to  the  combination  which  Is  the  subject  of  the  claim."  Lake  Shore, 
etc.,  R.  R.  Ck>.  V.  Car  Brake  Shoe  Co.,  UO  U.  S.  235,  4  Sup.  Ct  36,  28  L.  Ed. 
129.      • 
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It  is  claimed  that  all  four  of  the  foreign  patents  are  for  substantially 
the  same  invention;  each  having  claims  for  the  storing  of  acetylene, 
as  well  as  for  the  receptacle  required  therefor,  and  for  distributing 
or  delivering  the  gas  to  the  destination,  whether  tank  or  customer. 
Each  of  these  patents  provides,  by  claim  and  specification,  for  a  cock 
or  valve  to  control  the  distribution  of  the  gas  as  hereinafter  set  out. 
It  will  be  noticed  that  claim  6  of  the  British  patent  calls  for  "a  re- 
ceiver containing  a  liquid  charged  with  acetylene  under  pressure," 
etc.,  as  an  element  of  the  combination.  This  is  also  true  of  claim  1 
in  suit.  Claim  2  in  suit  calls  for  a  package,  a  solvent  of  acetylene  in 
the  package,  a  supersaturated  solutidn  of  acetylene,  etc.  Claim  5 
calls  for  a  package,  contained  acetone,  gas  contained  in  the  solvent, 
etc.  These  elements,  whether  separately  enumerated  or  combined  into 
a  charged  package,  are  substantially  identical.  The  reducing-valve  and 
the  discharge-valve  are  plainly  found  in  all  the  foreign  patents  and 
that  in  suit,  as  well  as  in  the  abandoned  so-called  method  patent. 

Applications  were  made  in  this  country,  as  above  set  out,  for  two 
separate  patents,  being  a  division  of  the  invention  of  each  of  the  for- 
eign patents,  the  one  in  suit.  No.  625,580,  for  an  apparatus,  and  its 
companion.  No.  625,581,  for  a  method  of  storing,  etc.,  '*for  which," 
says  the  latter  specification,  "we  have  received  letters  patent  in  France 
dated  June  30,  1896,  No.  257,679."  They  might  just  as  well  have 
named  the  British  patent. 

"The  object  of  the  present  invention,"  they  state,  with  reference  to  the 
so-ealled  abandoned  application  (D.  R.  296),  **is  to  provide  means  for  dis- 
tributing the  gas  in  holders  without  reducing  the  same  to  a  liquid  by  direct 
compression,  although  providing  for  the  storage  of  a  large  quantity  of  the 
gas  in  a  small  space  without  encountering  dangerous  pressure,"  etc. 

Claim  1  of  the  abandoned  application,  as  amended,  calls  for  a 
method  of  storing  and  delivering  gas  (D.  R.  311).  So  that  the  inven- 
tors, in  their  French  patent,  admittedly,  intended  to  cover  the  method 
of  distributing  gas  as  well  as  of  storing  it.  How  could  this  be  done 
without  disclosing  an  apparatus  or  receptacle?  The  specification  to 
the  French  patent  is  very  suggestive.    It  reads  in  part  as  follows,  viz. : 

*'The  present  Invention  relates  to  an  apparatus  for  storing  acetylene  by 
means  of  which  acetylene  may  be  stored  in  a  small  space,  transported  con- 
veniently, and  used  for  any  purpose  whatsoever  in  particular  for  lighting 
purposes." 

Arid  later: 

"When  from  a  receiver  containing  an  ace^lene  solution  under  pressure, 
gas  is  withdrawn,  the  pressure  Is  necessarily  constantly  lowered.  If  we 
desire  to  obtain  a  regular  discharge  of  the  gas,  as  is  necessary,  for  in- 
stance, for  lighting  purposes,  we  provide  this  receptacle  with  a  reducing  ap- 
paratus of  suitable  construction." 

And  again: 

"The  receptacle  is  provided  with  a  cock  and  the  necessary  accessories  for 
being  placed  in  communication  with  the  apparatus  for  using  fhe  gas  at  the 
consumer's  house.  Either  directly  or  with  the  intervention  of  a  reducing 
apparatus/* 
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Claim  2  reads : 

"For  the  purpose  of  dissolving  large  quantities  of  acetylene  raider  pressure 
in  a  small  volume  of  liquid,  the  employment  of  the  methods  and  apparattu 
used  for  obtaining  a  solution  under  pressure  of  the  gases  in  other  Uquida. 
particularly  of  carbonic  add  gas  in  water/' 

The  patent  was  issued  October  19,  1896,  and  numbered  257,679.  It 
expired  June  30,  1911.  They  were  unable  to  satisfy  the  Commissioner 
that  they  were  entitled  to  patents  for  two  inventions  and  were  ob- 
liged to  elect — ^probably  because  they  failed  to  distinguish  between  the 
two  features  of  the  British  patent.  There  seems  to  have  been  con- 
siderable confusion  growing  out  of  the  attempt  to  prolong  the  life  of 
the  patent  beyond  that  of  3ie  Eng:lish  patent  by  means  of  a  separate 
apparatus  patent,  as  a  new  invention,  when,  as  a  matter  of  fact,  the 
apparatus  is  clearly  covered  by  the  British  patent  in  claim  6  thereof, 
and,  it  is  claimed,  expired  when  the  so-called  method  patent  expired. 
This  apparatus  is  in  no  sense  different  from  that  long  used  in  connec- 
tion with  water  and  carbonic  acid  gas  as  applied!,  for  instance,  to 
soda  water,  or  from  that  used  in  the  storing  and  delivery  of  ammonia 
and  other  gases. 

The  only  new  feature  in  the  patent  in  suit  and  the  apparatus  claims 
of  the  foreign  patents,  if  there  be  any,  consists  in  the  substitution 
of  acetylene  gas  absorbed  in  acetone,  contained  in  a  receptacle,  as 
an  element,  instead  of  the  above-named  gases  and  others,  and,  per- 
haps, the  peculiar  form  of  reducing-valve  used  by  complainants, 
though  they  place  no  importance  upon  their  automatic  valve,  having 
adopted  a  plain  needle-valve  as  a  substitute  for  their  valve  and  cock. 

An  examination  of  the  German  and  Swedish  patents  throws  some 
light  on  the  scope  of  the  English  patent  These  were  all  taken  out 
about  the  same  time,  and  serve  to  show  the  scope  of  the  inventions 
for  which  the  foreign  patents  were  taken  out ;  for,  while  the  language 
of  the  several  claims  and  specifications  vary  somewhat,  they  are  all, 
in  substance,  for  the  same  thing. 

The  German  patent.  No.  97,953,  was  published  June  28,  1898,  and 
expired  August  26,  1911,  and  covered  an  invention  for  the  "employ- 
ment of  fluids  charged  with  acetylene  for  the  purposes  of  enabling 
the  acetylene  to  be  used."  The  specification  reads  in  part  (D.  R. 
378),  after  setting  out  the  several  desirable  absorbents,  among  others 
acetone,  as  follows,  viz. : 

''The  recipients  designed  to  contain  the  fluid  saturated  with  acetyl^ie  are 
fitted  with  a  cock  or' valve  through  which  the  gas  escapes  in  proportion  as 
the  pressure  decreases,  and  it  is  then  susceptible  of  being  employed  for  the 
usual  purposes.  ♦  ♦  ♦  As  the  pressure  of  the  gas  decreases  whUe  escaping 
from  the  absorbing  fluid,  a  pressure-reducing  or  pressure-regulating  device 
of  any  given  construction  is  introduced  in  cases  where  a  constant  pressure 
is  required." 

Again,  on  page  383 : 

"In  cases  where  it  is  necessary  to  draw  the  gas  from  the  bottle  at  coa- 
stant  pressure,  a  pressure  regulator  is  inserted,  as  stated  above;  the  acety- 
lene may  either  be  conveyed  into  a  gasometer,  or  one  of  the  many  known 
pressure-reducing  devices  may  be  fitted  imsmediately  above  the  gas  outlet 
As  stated,  the  devices  described  above  and  shown  in  Figs.  1  and  2  are 
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given  merely  as  Illustrations  for  the  purpose  of  explaining  the  process,  and 
the  latter  Is  entirely  Independent  of  the  embodiments  Indicated." 

The  one  claim  reads  as  follows,  viz. : 

'The  employment  of  fluids  charged  with  acetylene  under  pressure  for  the 
purpose  of  enabling  the  acetylene  to  be  used  for  lighting,  heating,  power 
plants,  and  the  like,  characterized  by  the  fact  that  the  acetylene  under  pres- 
sure Is  absorbed  by  a  suitable  fluid,  and  the  fluid  saturated  with  acetylene 
stored  or  contained  In  suitable  recipients,  from  whicfi  the  acetylene  gas  may 
be  supplied  for  consumption;  pressure  regulator  being  expediently  inserted." 

Figs.  1  and  2  referred  to  in  the  specification  above  quoted  are  as 
follows : 

**•'•  Fig.*. 


* 


—4  

■        ..... 


The  Swedish  patent,  No.  10,376,  dated  December  23,  1896,  issued 
November  16,  1899,  and  expiring  December  23,  1911,  is  for  a  "method 
for  producing  acetylene  in  such  form  that  large  quantities  of  same 
can  be  obtained  in  small  volume,  also  for  this  purpose,  means  for  soU 
uH(m  and  container."    (D.  R.  391.) 

The  specification  (D.  R.  393)  says: 

"When  gas  is  withdrawn  from  a  receiver  containing  a  solution  of  acety- 
lene under  pressure,  the  pressure  necessarily  faUs  constantly.  To  obtain  a 
regular  supply  of  gas  which  is  necessary  for  illumination,  etc,  the  receiver 
is  provided  with  a  pressure-reducing  apparatus  of  suitable  construction. 
Below  is  described  a  practical  way  of  carrying  out  this  principle: 

*The  acetylene  is  dissolved  in  the  liquid  chosen,  in  the  usual  way,  as,  for 
instance,  in  making  soda  water,  when  the  solution  of  the  gas  is  facilitated 
by  agitation  under  pressure  in  contact  with  the  liquid.  The  solution  under 
pressure,  however  obtained,  is  filled  Into  a  receiver  of  metal  (or  of  glass  as 
soda  water  syphons)  that  can  withstand  the  pressure  used.  The  receiver 
has  a  cock  and  the  necessary  adjuncts  for  connection,  either  direct  or  through 
a  pressure-reducing  apparatus,  with  the  appliances  In  which  the  gas  is  used 
by  the  consumer.  With  these  arrangements  the  empty  receivers  can  easily 
be  replaced  by  filled  ones,  and  the  consumer  need  not  produce  the  product 
he  uses." 

On  the  same  page  (line  28)  it  is  said: 

"Attached  drawing  shows,  however,  only  as  example.  •  •  •  Fig.  2  is 
a  section  of  a  receiver,  and  Figs.  3  and  4  show  in  vertical  and  herlzontal  sec- 
tions a  pressure-reducing  apparatus." 
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Again,  at  line  11,  p.  395,  D.  R.,  it  is  said: 

"In  Fig.  2  is  shown,  as  an  example,  a  receiver  with  an  absorbing  liqnid 
comprising  an  acetylene  accumulator.  This  receiver,  of  any  desired  form, 
with  walls  that  can  sustain  a  strong  pressure,  is  provided  with  an  opening 
T,  a  valve  B  for  letting  out  the  gas,"  etc. 

And  again  (D.  R.  396,  1,  4) : 

*'When  it  is  desirable  that  the  flow  of  gas  should  be  of  constant  pressure, 
it  is  necessary  to  use  a  pressure  regulator,  as  before  mentioned.  This  can 
simply  consist  of  a  gasometer  into  which  the  receivers  empty,  but  one  can 
more  directly  in  the  passage  of  the  gaa»  attach  one  of  the  many  existing 
pressure  regulators  at  opening  T." 

Claim  3  calls  for : 

*'A  container  of  suitable  material  containing  a  solution  of  acetylene  in 
certain  liquids  under  pressure  as  enumerated  in  claims  1  and  2,  one  of 
which  is  acetone  and  provided  with  a  cock  and  faucet  and  other  necessary 
arrangements  for  connection  with  the  consumption  apparatus,  either  direct 
or  through  a  pressure  regulator.*' 

As  will  be  seen,  the  French,  German,  and  Swedish  patents  expired, 
respectively,  on  June  30,  1911,  August  26,  1911,  and  December  23, 
1911;  whereas,  the  bill  was  filed  in  January,  1911,  and  the  amended 
bill  in  February,  1911.  So  that,  when  the  bill  herein  was  filed,  the 
above-named  three  patents  had  not  expired.  They  are  herein  fully 
set  forth  in  order  to  make  plain  the  full  conception  the  inventors  had 
of  the  method  and  apparatus  required  in  making  the  invention  avail- 
able. They  emphasize  the  language  of  the  British  patent  which  ex- 
pired by  limitation  on  June  30,  1910.  It  is  defendant's  contention  that 
the  latter  expired  on  June  30,  1900,  for  failure  to  pay  renewal  fees 
as  provided  by  the  English  law.  This  point  it  is  not  deemed  neces- 
sary to  pass  upon.  The  proposition  seems  doubtful  under  the  lan- 
guage of  Pohl  v.  Anchor  Brewing  Company,  134  U.  S.  381,  10  Sup. 
Ct.  577,  33  L.  Ed.  953,  and  Leeds  &  Catlin  Company  v.  Victor  Talk- 
ing Machine  Co.,  213  U.  JS.  301,  29  Sup.  Ct.  495,  53  L.  Ed.  805. 

The  foreign-  patents,  including  the  British  patent,  even  provide  for 
the  delivery  of  the  package,  already  charged,  as  an  article  of  mer- 
chandise, and  the  substitution  for  an  exhausted  package  of  a  renewed 
package,  to  consumers,  as  does  that  in  suit.  It  is  difficult  to  conceive 
of  the  employment  of  any  package  or  container  used  in  storing  and 
distributing  acetylene  gas  under  pressure,  however  crude  and  com- 
mon, which  would  not  infringe  the  device  in  suit  were  the  complain- 
ant's contention  to  be  sustained. 

[2]  Complainant  insists,  as  above  stated,  that  by  the  treaty  of  1902 
and  the  act  of  Congress  passed  March  3,  1903,  the  limitation  placed 
upon  the  life  of  foreign  patents,  where  a  domestic  patent  for  the  same 
invention  was  applied  for,  prior  to  January  1,  1898,  was  removed. 

Section  8  of  the  Act  of  March  3,  1897,  c.  391,  2?  Stat.  692  (U.  S. 
Comp.  St.  1901,  p.  3385),  provides  that  that  act  shall  take  effect  Jan- 
uary 1,  1898,  and  shall  not  apply  to  any  patent  granted  or  application 
filed  prior  to  that  date,  so  far  as  the  act  deals  with  the  taking  out  of 
a  patent  in  cases  where  a  patent  has  first  been  taken  out  in  a  foreign 
country. 
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It  will  be  noted  that  by  the  act  of  1897  the  life  of  a  domestic  pat- 
ent was  not  limited  to  the  life  of  the  prior  foreign  patent.  The  only 
requirement  was  that  the  domestic  application  should  be  filed  within 
seven  months  from  the  filing  of  the  application  for  the  foreign  pacent. 

By  the  Treaty  of  Brussels,  entered  into  March  17,  1901,  and  going 
into  effect  September  14,  1902,  it  was  provided  (article  4  bis.)  that: 

"Patents  applied  for  in  the  different  contracting  states,  by  persons  admit- 
ted to  the  benefit  of  the  convention  under  the  terms  of  articles  2  &  3,  shall 
be  independent  of  the  patents  obtained  for  the  same  Invention,  in  other 
states,  adherents  or  nonadherents  to  the  Union.  This  provision  shall  apply 
to  patents  existing  at  the  time  of  its  going  into  effect  The  same  rule  ap- 
plies In  the  case  of  adhesion  of  new  states  to  patents  already  existing  on 
both  sides  at  the  time  of  the  adhesion." 

It  is  conceded  that  the  states  whose  patents  are  under  consideration 
herein  were  parties  to  that  treaty.  At  the  date  of  this  convention 
the  British  patent  had  not  expired.  The  effect  of  this  treaty  was  un- 
der consideration  by  the  Circuit  Court  of  Appeals  for  the  First  Cir- 
cuit in  the  case  of  United  Shoe  Co.  v.  Duplessis  Shoe  Co.,  155  Fed. 
842,  84  C.  C.  A.  76,  where  it  was  held  that  the  treaty  did  not  have 
the  effect  of  removing  the  limitation  thereto  existing  upon  a  patent 
applied  for  before  January  1.  1898,  under  the  provisions  of  the  Act 
of  'July  8,  1870,  c.  230,  16  Stat.  201,  whereby  the  lifetime  of  a  later 
domestic  patent  was  limited  to  that  of  the  foreign  patent.  That  case 
is  well  considered  and  very  persuasive.  It  is  deemed  to  be  the  cor- 
rect expression  of  the  law  for  the  purposes  of  this  hearing.  It  has 
been  followed  in  Malignani  v.  Hill-Wright  Electric  Company  (C.  C.) 
177  Fed.  430;  Malignani  v.  Jasper  Marsh  Consolidated  Electric  Lamp 
Company  (C.  C.)  180  Fed.  442.  The  same  doctrine  is  approved  in 
Highland  Glass  Company  v.  Schmertz  Wire  Glass  Company,  178  Fed. 
944,  102  C.  C.  A.  316.  Commenting  upon  the  act  of  1903  entitled  "An 
act  to  effectuate  the  provisions  of  the  additional  act  of  the  interna- 
tional convention  (of  December  14,  1900)  for  the  protection  of  indus- 
trial property,"  the  court  in  Shoe  Machine  Company  v.  DuplesSis  Shoe 
Mach.  Co.,  supra,  having  reference  to  the  language  of  Dallemagne 
V.  Moisan,  197  U.  S.  169,  25  Sup.  Q.  422,  49  L.  Ed.  709,  said: 

*'Fairly  paraphrasing  the  language  of  the  Supreme  Court  cited,  we  may 
say  that  the  statute  of  1903,  having  been  found  for  the  purpode  of  executing 
treaties,  must  be  regarded  as  expressing  the  only  effect  which  Congress  in- 
tended they  should  have  to  the  extent  of  the  subject-matters  to  which  the 
act  relates.  It  re-enacts  section  4887  in  such  form  as  Congress  desired, 
faithfully  omltthig  such  parts  of  the  convention  of  1900  as  referred  to  pat- 
ents existing  at  the  time  it  went  into  effect,  or  as  referred  to  newly  ad- 
hering states." 

Under  the  authorities,  except  perhaps  the  opinion  of  Judge  Arch- 
bald  in  Hennebique  Construction  Company  v.  Myers,  172  Fed.  869, 
97  C.  C.  A.  289,  the  rule  is  well  settled  that  the  Treaty  of  Brussels 
did  not  affect  the  life  of  a  patent  issued  in  this  country  where  a  for- 
eign patent  had  been  first  granted.  The  opinion  of  Judge  Archbald 
is  conceded  to  be  not  the  opinion  of  the  Court  of  Appeals  for  the 
Third  Circuit.  Union  Typewriter  Company  v.  L.  C.  Smith  &  Bros. 
(C.  C.)  173  Fed.  288,  398,  299.    Nor  was  the  life  of  the  domestic 
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patent  m  sucK  case  extended  by  the  act  of  1903.  This  is  deemed  sat- 
isfactorily demonstrated  by  the  reasoning  in  the  following  cases,  viz. : 
Sawyer  Spindle  Co.  v.  Carpenter,  143  Fed.  976,  75  C.  C.  A.  162;  Shoe 
Co.  V.  Shoe  Co.,  supra;  Malignani  v.  Hill-Wright  Elec.  Co.,  supra; 
Malignani  v.  Marsh  Consolidated  Electric  Lamp  Co.,  supra. 

[3]  Whether  or  not  there  is  any  patentable  novelty  in  the  apparatus 
patent  in  suit  seems  extremely  doubtful.  The  invention  of  the  pat- 
ent in  suit  was  fully  disclosed  and  claimed  in  the  said  expired  Brit- 
ish patent  and  died  with  it.  The  other  questions  raised  in  the  record 
need  not  be  considered  at  this  time. 

In  the  judgment  of  the  court,  even  were  infringement  shown,  which, 
in  the  judgment  of  the  court,  is  not  the  case,  there  existed  at  Uie  time 
of  filing  the  bill  no  right  of  action  in  complainants. 

The  bill  is  therefore  dismissed  for  want  of  equity. 


EQUITABLE)  ASPHALT  MAINTENANGB  CO.  Y.  PARKER-WASHINGTON 

CO. 

(District  Court,  W.  D.  Missouri,  W.  D.    July  8,  1912.) 

No.  3,408. 

1.  Patents  (|  828*)— YAUDirr  and  iNiBiNOfiuxNiv-MAOHiNE  fok  Hsatino 

Surfaces. 

The  Lutz  patent,  No.  839,071,  for  a  madEiine  for  beating  surfaces,  de- 
signed for  use  in  repairing  aspbalt  pavement  and  comprising,  generally, 
means  for  supplying  a  fluid  heating  medium,  including  a  heating  chamber, 
a  conduit  for  such  medium,  and  a  Jet  blower  discharging  a  blast  of  steam, 
preferably,  into  such  conduit  for  forcing  the  medium  against  the  surface 
to  be  treated,  mingling  with  it  and  modifying  its  effect,  is  void  for  lack 
of  novelty  and  invention.  It  covers  a  combination  of  elements  aU  of 
which  were  old,  and  the  combination  itself  is  only  differentiated  from 
others  in  the  prior  art  by  substituting  for  a  fan  blower  for  forcing  the 
heating  medium  against  the  surface  to  be  heated,  a  jet  blower  which  was 
also  old  in  an  analogous  art,  and  its  transfer  required  no  more  than 
mechanical  skilL    Also,  field  not  infringed  if  conceded  validity. 

2.  Patents  ((  66*)— Anticipation. 

If  the  effect  of  a  combination  was  present,  though  not  emphasized,  in 
a  prior  invention,  a  later  applicant  oannot,  by  mere  explicit  reference, 
transform  it  into  patentable  novelty  and  appropriate  it  to  his  own  exclu- 
sive use. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  |(  79,  81;  Dec.  Di& 
«66.*] 

8.  Patents  (||  66,  70*)— Anticipation— Pbiob  Patents. 

Rev.  St  (  4886  (U.  S.  Comp.  St  1901,  p.  3382),  by  authorizing  a  patent 
for  any  invention  or  discovery  not  known  or  used  by  others  in  this  coun- 
try "and  not  patented*  or  described  in  any  printed  publication,'*  places 
printed  publications  and  prior  patents  on  the  same  footing  as  anticipa* 
tions. 

[Ed.  Note.— For  other  cases,  see  Patrats,  Cent  Dig.  U  T^t  81*  85;  Dec 
Dig.  »  66,  70.*] 

In  Equity.    Suit  bv  the  Equitable  Asphalt  Maintenance  Company 
against  the  Parker-Washington  Company.    On  final  hearing.    Decree 

for  defendant 

-  ■       ■■  ....  ■■^ 

tFor  otiiw  cMM  Me  Mine  topic  A  |  mttmbbb  in  Deo.  *  Am.  Dlgi.  im  to  date,  *  Rep'r  Indezet 
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Arthur  C.  Brown,  of  Kansas  City,  Mo.,  and  Chas.  K.  OfEeld)  of 
Chicago,  111.,  for  complainant. 

R.  E.  Ball,  of  Kansas  City,  Mo.,  and  Edward  E.  Longan  and  John  C. 
Higdon,  both  of  St.  Louis,  Mo.,  for  defendant. 

VAN  VALKENBURGH,  District  Judge.  [1]  This  is  a  suit  for 
alleged  infringement  of  United  States  letters  patent  No.  839,071,  the 
subject-matter  of  which  is  entitled  "Machine  for  Heating  Surfaces." 
The  bill  of  complaint  charges  infringement,  and  asks  for  an  account- 
ing and  damages,  and  that  the  defendant  be  restrained  from  further 
infringement.  The  defenses  are  that  the  matter  covered  does  not  in- 
volve invention,  was  not  novel  at  the  time  of  its  allegied  invention, 
and  that  the  defendant,  in  any  event,  is  not  guilty  of  infringement. 
The  answer,  therefore,  denies  the  validity  of  the  patent  in  suit  and 
infringement.  But  four  claims,  numbered  respectively  1,  2,  3,  and 
5,  of  the  patent  in  suit,  are  involved.    These  claims  are  as  follows: 

*'l.  An  apparatus  for  heating  surfaces,  comprising  means  for  supplying  a 
fluid  heating  medium,  a  conduit  for  directing  the  fluid  heating  medium 
against  the  surface  to  be  heated,  and  a  jet  blast  discharging  into  the  conduit 
in  a  direction  to  cause  a  flow  of  the  fluid  heating  medium  toward  the  surface 
to  be  heated  and  directing  the  said  medium  with  the  blast  medium  added 
thereto,  against  said  surface. 

**2.  An  apparatus  for  heating  surfaces,  comprising  a  heating-chamber  into 
which  air  is  passed  to  develop  a  fluid  heating  medium,  a  conduit  through 
which  the  fluid  heating  medium  thus  developed  is  directed  upon  the  surface 
to  be  heated,  a  Jet  blast  discharging  into  said  conduit,  drawing  the  heating 
medium  from  the  combustion-chamber,  mingl^g  the  blast  medium  with  said 
heating  medium  to  modify  the. effect  of  the  latter,  driving  said  heating  me- 
dium thus  modified  against  the  surface  to  be  heated. 

"3.  In  an  apparatus  for  heating  surfaces,  thp  combination  of  a  combustion- 
chamber,  means  for  supplying  a  fuel  medium  to  said  chamber  for  combustion' 
therein,  whereby  a  fluid  heating  medium  is  developed,  a  conduit  for  conduct- 
ing the  fluid  heating  medium  from  the  combustion-chamber  to  the  surface 
to  be  heated,  a  jet  blower  discharging  into  said  conduit  and  developing  there- 
in a  flow  of  the  fluid  heating  medium  toward  the  surface  to  be  heated,  and 
means  for  supplying  a  blowing  agent  to  said  jet  blower,  independent  of  the 
fluid  heating  medium,  whereby  the  fluid  heating  medium  is  drawn  out  of  the 
combustion-chamber,  modified  by  a  blowing  agent  and  forced  through  the 
conduit  to  the  surface  to  be  heated." 

"5.  In  a  machine  for  heating  surfaces,  'a  beating-chamber,  means  for  heat- 
ing the  interior  of  said  chamber,  a  vertical  air-conducting  pipe  having  com- 
munication with  the  interior  of  said  chamber,  a  hood  at  the  lower  end  of  said 
pipe,  a  jet  member  located  in  a  horizontal  position  in  said  pipe,  and  means 
for  supplying  a  fluid  blast  agent  to  said  jet  member.'* 

It  is  the  contention  of  defendant  that  the  device  and  the  various 
elements  purporting  to  be  covered  by  these  claims  were  anticipated 
by  a  large  number  of  prior  patents  and  publications,  and  relies  more 
particularly  upon  three  patents,  numbered,  respectively,  330,700,  330,- 
701,  and  342,091,  issued  to  David  Hawksworth  in  1885  and  1886,  cov- 
ering methods  and  devices  of  destroying  grass,  weeds,  and  vegetation 
generally  on  and  along  railway  tracks  and  roadways;  the  German 
patent  to  Bosenius,  No.  89,365,  dated  March  24,  1895,  covering  a  device 
for  melting  snow;  the  Waterbury  patent.  No.  157,559,  dated  December 
8,  1874,  entitled  "Improvement  in  Machines  for  Melting  Snow" ;  pat- 
ent No.  805,337,  issued  November  21,  1905,  to  Frank  O.  Blake  et  al., 
entitled  "Machine  for  Heating  Surfaces" ;  patent  No.  743,020,  issued 
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November  3,  1903,  to  John  W.  Nesmith,  entitled  "App^iratus  for  Heat- 
ing Asphalt  Surfaces";  and  patent  No.  743,021,  dated  November  3, 
1903,  issued  to  John  W.  Nesmith  and  Frank  O.  Blake,  entitled  "Meth- 
od of  Heating  Asphalt  Pavements."  The  three  patents  last  named  are 
especially  designed  for  heating  asphalt  pavements  in  repair  work, 
and  that  is  the  use  to  which  machine  covered  by  the  patent  in  suit 
is  specifically  applied. 

In  patent  No.  805,337,  Lutz,  the  patentee  in  the  patent  in  suit,  is 
named  as  a  joint  inventor,  and  that  patent  was  before  the  examiner 
when  the  patent  in  suit  was  under  consideration;  but  neither  the 
Hawksworth,  the  Bosenius,  nor  the  Waterbury  patent  appears  to  have 
been  referred  to  or  considered. 

It  is  strongly  insisted  by  complainant  that  all  of  these  last-named 
patents  belong  to  an  entirely  different  art  and  should  not  be  considered 
as  references  for  anticipation  in  the  present  case.  It  must  be  admit- 
ted, I  think,  that  all  the  machines  covered  by  the  patents  enumerated 
are  "heating"  machines;  further  than  this,  that  they  are  "surface 
heating"  machines,  and  that  this  quality  is  not  altered  by  the  fact  that 
some  heat  surfaces  for  purposes  of  destruction  while  others  do  the 
like  for  purposes  of  conservation  and  repair;  and  even  though  the 
heating  and  repairing  of  asphalt  surfaces  may  be  considered  as  an  art 
distinct  in  itself,  nevertheless  that  to  which  these  kindred  devices 
belong  is  at  least  so  closely  analogous  that  the  rules  governing  double 
or  new  uses  of  the  same  invention  must  apply,  provided  conditions 
exist  which  would  justify  their  application  in  the  ordinary  adminis- 
tration of  the  law  governing  patents.  The  briefs  and  arguments 
of  counsel  on  both  sides  are  ingenious  and  exhaustive.  It  will  be 
my  purpose  to  point  out  my  reasons  for  arriving  dt  the  conclusion 
I  have  reached  without  any  unnecessary  analysis  or  repetition  of  the 
complex  mechanical  details  involved. 

It  will  facilitate  both  discussion  and  understanding  if  the  claims 
invoked  by  complainant  are  first  discussed  with  the  view  of  reducing 
the  matter  in  dispute  to  its  last  analysis,  thereby  eliminating  elements 
which  tend  to  confuse  rather  than  to  enlighten.  Stripped,  for  the  pur- 
poses of  this  analysis,  of  unneceissary  verbiage,  these  claims  present  the 
following  elements: 
Claim  1.    Apparatus  for  heating  surfaces,  comprising: 

(a)  Means  for  supplying  a  fluid  heating  medium. 

(b)  A  conduit  for  directing  this  medium  against  surfaces 

to  be  heated. 

(c)  A  jet  blast  discharging  into  this  conduit,  causing  the 

heating  medium  to  flow  toward  and  directing  it 
against  the  surface. 
Claim  2.    Apparatus  for  heating  surfaces,  comprising : 

(a)  A  heating  chamber  into  which  air  is  passed  to  de- 

velop fluid  heating  medium. 

(b)  A  conduit  as  in  claim  1. 

(c)  A  jet  blast  as  in  claim  1,  with  the  addition  of 

(d)  Mingling  with  the  heating  medium  and  modifying  the 

latter. 
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Claim  3.    In  such  apparatus  the  combination  of: 

(a)  A  combustion-chamber. 

(b)  Means  of  supplying  fuel  medium  to  same,  whereby  a 

fluid  heating  medium  is  developed. 

(c)  A  conduit  as  before. 

(d)  A  jet  blower  discharging  into  this  conduit  as  before. 

(e)  Means  for  supplying  a  blowing  agent  to  the  jet  blower, 

whereby  the  heating  medium  is  drawn  out,  modi- 
fied, and  forced  to  the  surface. 
Claim  5.    In  such  a  machine: 

(a)  A  heating-chamber. 

(b)  Means  for  heating  the  interior  of  such  chamber. 

(c)  A  vertical  air  conducting  pipe  (conduit). 

(d)  A  jet  member  located  in  horizontal  position  in  said 

pipe. 

(e)  Means  for  supplying  a  fluid  blast  agent  to  said  jet 

blower. 
Again  condensing  we  have : 

1.  An  apparatus  for  heating  surfaces,  comprising. 

(a)  Means  for  supplying  a  fluid  heating  medium,  including  a 

heating  chamber. 

(b)  A  conduit  for  directing  this  heating  medium  against  the 

surface. 

(c)  A  jet  blast  discharging  into  this  conduit,  causing  the  medi- 

um to  flow  toward  and  directing  it  against  the  surface, 
mingling  with  it  and  modifying  its  effect. 

2.  In  such  an  apparatus  the  combination  of : 

(a)  A  combustion  or  heating  chamber. 

(b)  Means  for  heating  the  interior  of  such  chamber,  including 

the  supplying,  of  a  fuel  medium  to  same. 

(c)  A  vertical  air  conducting  pipe  or  conduit. 

(d)  A  jet  member  or  blower  located  in  horizontal  position  in 

said  pipe  and  discharging  into  it. 

(e)  Means  for  supplying  d  blowing  or  fluid  blast  agent  to  said 

jet  member,  whereby  the  heating  medium  is  drawn  out, 
modified  by  same,  and  forced  to  surface. 
Independently  then  of  the  apparatus  as  a  whole,  we  have  the  fol- 
lowing distinct  elements  referred  to: 

(a)  A  heating  or  combustion  chamber. 

(b)  Means  of  heating  it,  whether  by  fuel  supply  pipe  and  burner 

or  otherwise. 

(c)  A  conduit  for  directing  heating  medium  developed  against  sur- 

face. 

(d)  A  jet  blower  discharging  into  this  conduit,  causing  the  heating 

medium  to  flow  forward,  directing  it  against  the  surface, 
mingling  with  it  and  modifying  its  effect,  and  involving 

(e)  Means  for  supplying  a  blowing  or  fuel  blast  agent  to  this  jet 

blower. 
It  was  admitted  by  complainant's  assignor  in  his  application  before 
the  Department,  and  by  counsel  for  complainant  in  their  brief  and 
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argument,  that  in  surface  heating  machines  a  heating  or  combus- 
tion chamber  and  a  fuel  burner,  as  well  as  a  hood  for  confining  the 
heat  at  the  surface  (the  latter,  however,  not  involved  in  these  claims) 
are  "old  and  well  known  in  the  art,"  and  that  "steam  or  compressed 
air  used  as  a  blast  or  blowing  agent  is  well  known,  and  a  claim  for 
such  device  alone  is  not  made."  Of  course,  a  jet  blower  or  member, 
being  a  pipe  appropriately  fashioned  for  delivering  such  a  blast,  was 
also  well  loiown,  and  a  conduit  for  directing  a  heatmg  medium  against 
the  surface  to  be  heated  had  long  been  used  in  all  asphalt  repair  as 
well  as  all  surface  heating  machines.  It  is  quite  clear,  therefore,  that 
every  mechanical  element  recited  in  these  claims,  standing  by  itself, 
is  old  and  well  known  in  some  form  of  apparatus  covered  by  prior 
patent  or  publication.  Unless,  then,  the  combination  here  present 
involves  the  exercise  of  the  inventive  faculty,  the  development  of 
some  idea,  which  can  be  dieemed  new  or  original  in  the  sense  of  the 
patent  laws,  it  must  be  conceded  that  this  patent  must  fail.  It  will 
be  serviceable,  therefore,  to  differentiate  exactly  what  it  is,  involving 
novelty  and  invention,  which  complainant  claims  for  its  combination 
of  old  elements.  Of  the  utility  of  its  complete  machine  there  can  be 
little  question.  We  shall  arrive  at  this  knowledge  most  satisfactorily, 
by  an  examination  of  the  inventor's  attitude  of  mind  from  the  date  of 
his  appHcation  to  that  of  the  issuing  of  the  patent  as  disclosed  by  the 
file  wrapper  and  contents. 

The  first  claims  were  rejected  as  being  in  conflict  with  the  prior 
patent  to  Blake  and  others.  Replying  to  this  the  applicant  referred 
to  the  fact  that  in  the  Blake  patent  a  fan  mechanism  was  used  for 
forcing  the  hot  products  of  combustion  down  upon  the  surface.  It 
was  then  pointed  out  that  this  device  would  soon  get  out  of  order,  by 
reason  of  its  essential  position  in  the  mechanism,  and  that  the  appli- 
cant's jet  blower  was  a  novel  and  effective  substitute  for  this  fan 
mechanism.  This  is  the  only  feature  of  the  new  patent  which  was 
emphasized  in  the  proposed  machine,  and  the  examiner  would  be  led 
to  infer  that  this  was  the  specific  object  to  be  attained.  To  this  the 
examiner  made  reply  that  a  certain  part,  numbered  20,  in  the  Blake 
patent,  was  a  jet  blower,  and  therefore  within  the  terms  of  the  alleged 
new  device.  The  applicant  replied  by  revising,  his  claims  without  sub- 
stantial change,  to  which  the  examiner  again  objected  with  the  state- 
ment that  there  was  "no  invention  merely  in  substituting  one  form 
of  blowing  means  for  another";  and,  further,  that  the  blowing  die- 
vice  of  the  applicant  was  nothing  more  than  the  forced  draft  device 
used  in  locomotives  and  the  like.  Thereupon  the  applicant  reiterated 
that  the  fan  used  in  the  Blake  patent  was  not  patentable  in  itself,  and 
was  a  well-known  method  for  exhausting  and  blowing.  He  reasserts 
that  his  claim  is,  in  fact,  limited  to  a  new  combination  of  old  ele- 
ments, the  purpose  of  which  was  to  do  away  with  the  fan  and  its 
cumbrous  system  of  belting  bearings  and  small  parts  which  may  be 
easily  broken  and  rendered  useless  from  heat  and  want  of  lubrication ; 
admits  that,  while  the  blower  is  unquestionably  old,  its  operation  is 
different  from  others  used  in  the  proposed  device.  Apparently  the 
only  virtue  claimed  was  the  advantage  oyer  the  old  form  of  fan  blow- 
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cr;  the  object  in  both  cases  being  to  bring  the  heated  products  of 
combustion  to  the  surface.  To  this  the  examiner  replied  that  the 
applicant  "has  merely  substituted  for  the  fan  blower  of  the  reference 
a  blower  of  another  type  equally  well  known.  This  change,  broadly, 
does  not,  of  course,  amount  to  invention.  Hence  claims  1,  2,  and  3, 
and  in  this  view  of  the  case  claim  4,  are  rejected." 

Thereupon  the  applicant  again  revised  his  claims,  and  this  time 
makes  especial  reference  to  the  jet  member  being  located  in  a  horizon- 
tal position  in  the  condbit  and  having  jet  holes  in  its  lower  portion, 
and  means  for  supplying  a  fluid  blast  agent  to  said  jet  member.  He 
concludes  as  follows : 

"Tbe  present  claims,  being  limited  to  applicant's  structure,  are  tbought 
to  be  allowable  ov^  tbe  reference.*' 

This  amendment  met  with  the  same  fate  at  the  hands  of  the  ex- 
aminer, as  did  a  subsequent  amendment,  and  for  the  same  stated  rea- 
sons. Meantime  this  correspondence  between  the  applicant  and  the 
Department  had  extended  from  February  6  to  August  9,  1906.  On 
October  11,  1906,  a  local  Washington  patent  attorney  was  associated. 
New  claims  were  drawn,  which  apparently  presented  the  same  dis- 
tinctive and  emphasized  feature;  that  is,  the  substitution  of  a  jet 
blower  for  a  fan  blower  as  a  more  effective  means  of  forcing  the  heat 
to  the  surface.  In  forwarding  these  amended  claims  the  attorney  for 
the  applicant  advanced  the  new  idea  that  the  jet  blast  would  not  only 
direct  the  heating  medium  more  forcibly  against  the  surface,  but  "will 
complete  combustion  of  such  combustible  gases  as  may  pass  from  the 
combustion-chamber  in  unconsumed  state,  thereby  keeping  up  or  even 
raising  the  temperature  of  the  heating  medium."  The  claims  were 
again  rejected.  Then,  for  the  first  time,  on  November  27,  1906,  the 
idea  that  a  jet  blast  discharging  into  the  conduit  and  drawing  the  heat- 
ing medium  from  the  combustion-chamber  would,  by  mingling  the 
blast  medium  with  said  heating  medium,  modify  the  effect  of  the 
latter  with  beneficial  effect,  appears  in  the  claims  submitted,  and  upon 
that  idea,  evidently  deemed  novel  and  inventive,  the  patent  was  issued. 

Of  course,  it  may  not  be  contended  that  the  rulings  of  the  examiner 
nor  even  the  attituae  of  the  applicant  before  the  Department  are  con- 
clusive of  the  ultimate  question,  of  patentability,  provided  the  device 
actually  patented  presents  novelty,  invention,  and  utility ;  but  the  dis- 
cussion is  instructive  as  disclosing  the  particulars  in  which  the  in- 
ventor differentiates  his  apparatus  from  other  patented  devices,  and 
what  matters  were  considered  while  the  examination  was  being  made 
and  the  final  decision  reached. 

It  would  appear  therefore  that  the  only  novel  effect  finally  claimed 
andl  allowed  was  the  presence  of  the  jet  member  in  horizontal  position 
in  the  conduit  or  pipe  as  the  instrumentality  of  forcing  the  heating 
medium  upon  the  surface,  with  the  added  function  of  modifying  this 
heating  medium  in  such  manner  as  to  render  it  more  effective  for 
the  uses  for  which  it  is  employed.  It  will  be  remembered  that  the 
Hawksworth,  Bosenius,  and  Waterbury  patents  were  not  referred  to 
in  this  discussion,  and  were  not  presently  before  the  examiner  while 
this  patent  was  under  considleration.    Therefore  the  presuimption  aris- 
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ing  from  the  issue  of  the  patent  is  much  weakened  as  against  the 
claim  of  anticipation  arising  from  such  prior  patents. 

The  defense  claims :  First,  that  all  these  patents  last  named,  and 
more  particularly  the  Hawksworth  patents,  present  a  complete  antici- 
pation, not  only  in  individual  elements,  but  in  combination,  of  the 
patent  in  suit ;  second,  that  the  patents  of  Blake  and  others,  Nesmith, 
and  Nesmith  and  Blake,  present  equally  a  complete  anticipation  in 
individual  elements  and  in  combination,  with  the  possible  exception  of 
the  jet  blower,  and  one  of  complainant's  experts  testified  that  this  ele- 
ment is,  in  fact,  present  in  the  Blake  machine ;  third,  that,  in  any  event, 
the  present  patent  presents  merely  the  removal  of  a  single  old  and 
well-known  element,  namely,  the  jet  blower,  from  the  Hawksworth 
machine  and  its  introduction  as  a  mere  equivalent  for  the  fan  blower 
into  the  Blake  machine,  a  proceeding  involving  nothing  more  than 
mechanical  skill  and  incidental  improvement,  and  nothing  arising  to 
the  plane  of  invention,  and,  in  this  connection,  that  the  modifying 
effect  of  the  steam  blast  upon  the  heating  medium  expelled,  which 
is  the  special  virtue  claimed  for  the  patented  device  in  suit,  is  expressly 
taught  and  referred  to  in  the  Hawksworth  patents,  and,  even  though 
not  expressly  referred  to,  was  nevertheless  present  as  a  matter  of 
fact,  and  therefore  an  inseparable  part  of  the  prior  invention ;  fourth, 
that  everything  complainant  could  insist  upon  in  any  view  must  be 
limited  to  its  specific  structure  as  described  in  its  specifications  and 
drawings,  which  would  be  a  jet  member  located  in  a  horizontal  posi- 
tion in  the  conduit  and  having  jet  holes  in  its  lower  portion,  with  a 
blowing  or  fluid  blast  agent  of  compressed  air,  or  preferably  steam, 
that  the  defendant  uses  no  structure  specifically  like  this,  that  it  em- 
ploys neither  compressed  air  nor  steam,  nor  any  agent  capable  of 
producing  a  jet  blast,  properly  so  called,  but,  on  the  contrary,  uses 
the  fan  contrivance  which  complainant  expressly  sought  to  displace, 
and  therefore  it  is  not  guilty  of  an  infringement,  even  though  com- 
plainant's patent  be  held  valid.  In  all  these  contentions,  I  am  con- 
strained to  agree  with  the  defendant. 

First,  with  respect  to  the  Hawksworth  patents :  These  dievices  were 
designed  to  force  the  hot  products  of  combustion  down  upon  the  sur- 
face for  the  purpose  of  destroying  vegetation  along  railroad  tracks 
and  roadways.  They  had  a  combustion-chamber  within  the  meaning 
of  this  patent,  and  means  for  supplying  a  fuel  medium  and  developing 
a  fluid  heating  medium.  This  was  admitted  by  plaintiff's  expert  tes- 
tifying with  resptect  to  the  Waterbnry  patent,  a  device  practically 
identical  with  the  Hawksworth  patent  in  this  respect.  The  applicant 
in  the  patent  in  suit  made  no  claim  with  respect  to  a  combustion- 
chamber  nor  the  means  of  supplying  a  fluid  medium,  admitting  such 
parts  to  be  old  and  well  known  in  the  art.  Furthermore,  it  appears 
that  in  actual  practice  complainant's  machine,  made  under  the  patent 
in  suit,  employs  an  ordinary  locomotive  fire  box  boiler  as  its  combus- 
tion chamber;  just  as  is  done  in  the  Hawksworth  machine.  It  is  not 
contended  that  the  means  of  producing  the  hot  products  of  combus- 
tion employed  are  limited  in  method,  or  new  in  any  aspect. 

The  Hawksworth  machines  have  a  conduit  or  conduits  for  directing 
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the  heating  medium  developed  against  the  surface.  They  also  have 
a  steam  jet  injected  into  and  communicating  with  this  channel  of  move- 
ment, causing  the  heating  niedium  to  flow  forward  and  downward, 
and  directing  it  against  the  surface.  The  alleged  novel  effect  of  this 
jet  blast  mingling  with  such  heating  medium,  and  modifying  it,  is 
present  in  the  Hawksworth  machine.  In  the  last  letter  of  transmis- 
sion to  the  Patent  Office,  preceding  the  issuance  of  the  patent  in  suit, 
it  was  said: 

"Applicant  •  •  •  calls  attention  to  the  fact  that  steam  is  the  blast 
medium  preferably  used  by  reason  of  the  facility  for  producing  it,  and  its 
desirability  as  a  means  for  injecting  a  fuel,  and  that  the  modifying  effect  of 
this  blast  medium  is  not  to  increase  the  heating,  but  to  modify  the  heating, 
which  is  in  reality  one  of.  the  main  features  of  the  apparatus  disclosed  in 
this  case.*' 

In  his  specifications  forming  part  of  letters  patent  No.  342,091,  Mr. 
Hawksworth  says: 

"In  order  to  carry  the  process  into  effect,  ♦  ♦  ♦  the  products  of  com- 
bustion from  the  furnace  are  directed  from  the  smokestack  to  a  flue  leading  to 
the  ground,  the  impelling  agent  being  steam  under  pressure  directed  into 
the  downward  flue.  ♦  ♦  ♦  Thus  the  combined  blighting  influences  of  the 
products  of  combustion  and  the  hot  steam  are  brought  to  bear  upon  the  veg- 
etation, producing  a  more  effective  and  economical  destroying  agent  than 
steam  alone,  and  a  far  more  desirable  one  than  the  hot  products  of  com- 
bustion alone,  since  the  steam,  while  destructive  in  itself,  serves  to  modify 
the  hot  products  of  combustion,  etc." 

[2]  It  will  thus  be  seen  that  this  very  function  was  expressly  taught 
in  the  Hawksworth  patent  20  years  before ;  but,  even  though  it  had 
not  been  specifically  referred  to,  the  result  would  have  been  the  same. 
If  the  effect  of  the  combination  was  present,  though  not  emphasized 
in  a  prior  invention,  a  later  applicant  could  not,  by  mere  explicit  ref- 
erence, transform  it  into  patentable  novelty  and  appropriate  it  to  his 
own  exclusive  use.  No  new  principle  appears  in  the  Lutz  patent 
which  was  not  disclosed  in  the  Hawksworth  and  other  patents,  and 
the  mere  changes  in  detail  necessary  to  adapt  the  latter  to  the  analogous 
use  of  the  former  does  not,  in  my  opinion,  amount  to  invention. 
Brown  et  al.  v.  Piper,  91  U.  S.  37,  23  L.  Ed.  200. 

*'It  is  not  necessary,  to  constitute  an  anticipation  of  a  process  patent,  that 
the  two  processes  should  be  identical  in  all  particulars ;  but  it  is  suflicient  if 
in  general  aspects  they  are  the  same,  and  the  difference  in  minor  matters  is 
only  such  as  would  suggest  itself  to  a  person  possessing  ordinary  skill  in  the 
art."  Model  Bottling  Machinery  CJo.  v.  Anheuser-Busch  Brewing  Association, 
190  Fed.  573,  111  C.  C.  A.  389;  Lovell  Mfg.  Co.  v.  Gary,  147  U.  S.  623,  13 
Sup.  Ct.  472,  37  Ia  Ed.  307. 

[3]  G>unsel  for  complainant  practically  concede  the  pertinency  of 
the  Hawksworth  inventions  to  this  inquiry  when  they  admit  that: 

'The  Hawksworth  patents  might  be  valid  reference,  as  publications,  against 
the  patent  in  suit,  irrespective  of  their  actual  construction." 

The  statute  (Rev.  St.  §  4886  [U.  S.  Comp.  St.  1901,  p.  3382]),  how- 
ever, places  printed  publications  and  prior  patents  on  the  same  footing 
in  the  following  language ; 
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"Any  person  who  has  Invented  or  discovered  any  new  and  nsefnl  arti  ma* 
chine,  manufacture,  or  composition  of  matter,  or  any  new  and  useful  im- 
provements thereof,  not  known  or  used  by  others  in  this  country,  before  his 
invention  or  discovery  thereof,  and  not  patented  or  described  in  any  printed 
publication  in  this  or  any  foreign  country,  before  his  invention  or  discovery 
thereof,  etc" 

Passing  now  to  the  patents  of  Blake  and  others  for  heating  asphalt 
surfaces,  it  was  practically  conceded,  both  before  the  Patent  Office 
and  at  the  hearing,  that  practically  the  only  advantage  gained  over 
the  former  patents  w^as  tlie  substitution  of  the  jet  blower  for  the  fan 
blower  with  the  accompanying  incidental  and  beneficial  effect  just 
referred  to.  It  was  conceded  by  one  of  complainant's  experts  that 
the  Blake  patent  contained  what  might  be  fairly  termed  a  jet  blower. 
Whether  that  produced  this  same  modifying  effect  as  is  here  claimed 
is  in  dispute,  and  whether  a  mere  mechanical  rearrangement  of  the 
parts  so  as  to  impart  greater  efficiency  in  this  particular  would  amoimt 
to  invention  may  likewise  be  disputed.  In  any  event,  however,  the 
improvement,  at  most,  would  consfst  in  the  importation  of  this  already 
known  modifying  jet  blast  from  the  old  Hawksworth  machine  into  the 
old  Blake  device  so  as  to  make  a  combination  consisting  entirely  of 
elements  well  known  in  the  art.  In  my  opinion,  this  would  not  amount 
to  invention  within  the  meaning  of  the  patent  law.  As  was  said  by 
Judge  Ray  in  the  case  of  Tubelt  Co.  v.  Friedman  et  al.  (C.  C.)  158 
Fed.  439: 

"It  will  not  do  to  find  patentable  invention  in  a  device  or  structure  where 
aU  its  elements  are  found  in  the  prior  art,  and  all  the  alleged  inventor  does 
to  produce  it  is  to  take  one  of  the  prior  patented  devices,  and  leave  out  one 
of  its  elements  and  substitute  in  place  thereof  a  weU-known  -equivalent  taken 
from  another  device  of  the  same  kind,  where  it  was  used  for  the  same  pur- 
pose, operated  in  the  same  way,  and  produced  the  same  results  as  Is  required 
in  its  new  location,  and  the  sole  result  of  the  substitution  is  that  the  sub- 
stituted element  operates  or  works  a  little  better  than  did  the  displaced  one, 
and  thereby  the  operation  of  the  alleged  new  structure  is  somewhat  improved. 
This  is  improvement,  but  not  invention.  It  may  be  a  successful  experiment, 
but  there  is  no  novelty."  Atlantic  Works  v.  Brady,  107  U.  S.  192,  2  Sup.  Ct 
225,  27  Ia  Ed.  438;  Hollister  v.  Benedict  &  Burham  Mfg.  C5o.,  113  U.  S.  59, 
5  Sup.  Ct.  717,  28  U  Ed.  901;  Heald  v.  Bice,  104  U.  S.  764,  26  L.  Ed.  910; 
Computing  Scale  Co.  v.  Automatic  Scale  Co.,  204  U.  S.  609,  27  Sup.  Ct  307,  51 
L.  Ed.  645;   BuseU  v.  Stevens,  137  U.  S.  423,  11  Sup.  Ct  150,  34  U  Ed.  719. 

For  the  reasons  above  stated,  it  is  my  conclusion  that  the  claims 
in  suit  were  anticipated  in  prior  patents,  and  that  the  Lutz  patent  is 
void  for  lack  of  patentable  novelty  and  invention.  Finally,  upon  the 
question  of  infringement,  in  view  of  the  history  of  this  patent,  we 
must  agree  that,  if  this  combination  be  patentable  at  all,  complainant 
must  be  limited  to  its  specific  structure  as  described  in  its  specifica- 
tions and  drawings,  which  would  be  a  jet  member  located  in  a  hori- 
zontal position  in  the  conduit,  and,  probably,  having  jet  holes  in  its 
lower  portion,  together  with  a  blowing  or  fluid  blast  agent  of  com- 
pressed air,  or  preferably  steam.  Three  drawings  are  presented  for 
the  purpose  of  illustrating  the  construction  of  defendant's  machine. 
One  on  the  part  of  complainant,  "Exhibit  U,"  is  a  drawing  made  by 
Mr.  Lutz  from  a  description  given  to  him  by  Mr.  Ballintine,  who  was 
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then'  operating  "the  machine;  another  is  one  furnished  by  Mr.  Roy 
Cross,  at  the  instance  of  complainant;  and  the  third  is  defendant's 
exhibit,  "Drawing  Furnished  bv  Blackledge  of  Defendant's  Apparatus," 
the  latter  gentleman  being  closely  associated  with  the  operation  of 
defendant's  machine.  Of  these  three  drawings,  those  by  Blackledge 
and  Cross  are  substantially  the  same;  that  of  Exhibit  U — whether 
this  is  the  actual  construction  used  is  by  no  means  satisfactorily  estab- 
lished— shows  a  somewhat  tapering  end  to  the  jet  blower.  None  of 
the  drawings  conform  to  the  opecifications  for  complainant's  appa- 
ratus, and.  this  is  not  claimed  to  be  a  pioneer  patent,  nor  is  it  one  in 
which  the  doctrine  of  equivalents  could  be  rigidly  applied,  if  at  all. 
All  the  drawings  show  the  presence  of  the  fan  mechanism  as  the  means 
of  supplying  the  blowing  agent;  neither  steam  nor  compressed  air 
is  used,  and  this  mechanism,  as  has  been  seen,  was  employed  in  prior 
patents,  and  its  use  disclaimed  in  the  patent  in  suit.  In  fact,  one  of 
the  main  claims  of  superiority  for  the  Lutz  patent  was  the  displacement 
of  the  fan  blower. 

'*A  greater  degree  of  liberaUty  and  a  wider  range  of  equivalents  are  per- 
mitted where  the  patent  is  of  a  pioneer  character  than  when  the  invention  is 
simply  an  improvement,  although  the  last  and  successful  step,  in  the  art  there- 
tofore partially  developed  by  other  inventors  in  the  same  field.  As  the  in< 
ventor  is  required  to  enumerate  the  elements  of  his  claim,  no  one  is  the  in- 
fringer of  a  combination  claim  unless  he  uses  all  the  elements  thereof.  Where 
the  patent  does  not  embody  a  primary  invention  but  only  an  improvement  on 
the  prior  art,  the*  charge  of  infringement  is  not  sustained  if  defendant's  ma- 
chines can  be  differentiated."  Gimiotti  Unhairlng  Co.  v.  American  Fur  Re- 
fining Co.,  Id8  U.  S.  399,  25  Sup.  Ct.  697,  49  L.  Ed.  1100;  Dunlap  v.  WiUbrandt 
Surgical  Mfg.  Co.  et  al.,  151  Fed.  223,  80  C.  C.  A.  575. 

I  do  not  find  that  the  claim  of  infringement  has  been  sustained 
even  though  complainant's  patent  were  upheld.  The  bill  will  be  dis- 
missed at  complainant's  costs,  and  a  decree  may  be  entered  in  accord- 
ance with  this  opinion. 


ROTH  et  aL  v.  HARRIS  et  aL 
(District  Court,  N.  D.  New  York.     July  23,  1912.) 

1.  Patents  (8  318*) — Infringement— Pbofitb  Recovebable. 

Although  a  patent  is  for  an  improvement  only,  the  owner  may  be 
entitled  on  an  accounting  to  recover  the  profits  made  by  an  infringer 
from  the  manufacture  and  sale  of  the  entire  structure  containing  such 
improvement,  where  the  latter  is  of  paramount  and  controlling  impor- 
tance in  giving  market  value  to  the  structure  as  a  whole,  by  converting 
what  was  before  unsalable  at  a  profit  into  a  conmaerdal  success  with 
ready  sale  at  a  large  profit;  and  in  such  case  it  is  immaterial  that  the 
actual  cost  of  the  structure  aside  from  the  improvement  is  nmch  greater 
than  that  of  the  patented  device. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  ||  566-576;  Dec. 
Dig.  {  318.*] 

2.  Patents  (f  312*) — Infbinqemen^d-Accounting  fob  Pbohtb— Bubden  o» 

Pboof. 

Where,  on  an  accounting  for  infringement  of  an  improvement  patent, 
complainant  has  proved  the  receipt  of  profits  by  defendant  from  the 

nror  other  cases  see  same  topic  ft  9  muubbb  in  Dec.  &  Am.  Dlgi.  1907  to  date,  4b  Rep'r  Indexes 
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manufacture  and  sale  of  the  improved  structure,  and  that  defendant 
has  so  kept  its  books  that  the  profits  realized  from  the  patented  and  un- 
patented features  cannot  be  separated,  defendant  has  the  burden  of 
proof  to  make  such  separation,  or  it  will  be  charged  with  all  the  profits. 
[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §|  543-^549;  Dec 
Dig.  I  312.*] 

3.  Patents  (§  312*) — Infbinoement — ^Accounting  fob  PEOFrrs. 

An  infringer  of  the  Hobart  patent,  No.  765,240,  for  a  tune-sheet  at- 
tachment for  piano  players,  held  chargeable  on  an  accounting,  under  the 
evidence,  with  all  the  profits  made  from  the  manufacture  and  sale  of 
pianos  containing  the  patented  device. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  H  543-549;  Dec. 
Dig.  S  312.* 

Accounting  by  infringer  for  profits,  see  note  to  Brickill  v.  Mayor,  etc., 
of  City  of  New  York,  50  C.  C.  A.  8.] 

In  Equity.  Suit  by  Alfred  P.  Roth  and  another,  doing  business  as 
Roth  &  Engelhardt,  against  Louis  H.  Harris,  doing  business  as  the 
Automatic  Musical  Company,  and  the  Automatic  Musical  Company. 
On  exceptions  by  defendants  to  master's  report  finding  profits  derived 
from  infringement  of  the  Hobart  patent,  No.  765,240,  for  a  tune 
sheet  attachment  for  piano  players,  to  be  $282,884.76,  and  damages 
nominal.  Exceptions  overruled,  and  final  decree  entered  in  conform- 
ity with  report. 

See,  also,  162  Fed.  160. 

Briesen  &  Knauth,  of  New  York  City,  for  complainants. 

Kerr,  Page,  Cooper  &  Hayward,  of  New  York  City,  for  defendants. 

RAY,  District  Judge.  The  bill  was  filed  December  21,  1905,  against 
Louis  H.  Harris,  who  carried  on  business  as  the  Automatic  Musical 
Company,  for  the  infringement  of  United  States  letters  patent  to  Ho- 
bart, No.  765,240,  and  United  States  letters  patent  to  Whitmore,  No. 
791,967.  '  The  decree,  affirmed  by  the  Circuit  Court  of  Appeals,  dis- 
missed the  bill  as  to  the  Whitmore  patent  and  affirmed  it  as  to  the  Ho- 
bart patent,  finding  infringement  of  claims  1  to  4,  inclusive,  and  claim  6. 
By  a  supplemental  decree  filed  May  3,  1909,  the  Automatic  Musical 
Company,  Incorporated,  was  made  a  party  defendant  and  included 
in  the  accounting.  The  evidence  and  exhibits  are  quite  voluminous, 
andl  the  examination  thereof  has  involved  a  vast  amount  of  work. 

I  dismiss  without  much  comment  the  exceptions  of  the  complain- 
ants, as  I  agree  with  the  master  that  the  evidence  is  too  indefinite  and 
uncertain  to  justify  a  finding  of  damages  in  the  respects  wh^re  excep- 
tions were  taken. 

I  do  not  think  it  necessary  to  go  at  length  into  the  history  of  the 
matter  which  resulted  in  the  infringement  complained  of.  It  is  suf- 
ficient to  say  that  the  infringement  of  the  Hobart  patent  was  willful 
and  persistent  and  that  the  defendants  derived  large  profits  therefrom. 
The  Hobart  patent  was  issuedl  July  19,  1904,  and  defendants  com- 
menced the  infringement  knowingly  very  soon  thereafter.  Prior  to 
that  time  the  complainants  had  done  business  at  St.  Johnsville,  N.  Y., 
making  and  selling  an  automatic  piano  with  a  roller  mechanism  within 

^or  otber  cases  se«  lame  topic  ft  S  mitmbbb  In  Dec.  4b  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 
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the  piano  case  which  was  not  commercially  successful.  With  the  Ho- 
bart  patent  attachment  they  became  a  marked  commercial  success  and 
sales  increased.  Harris  was  the  infringer  down  to  September  1,  1906, 
but  thereafter  the  infringement  was  by  Harris  and  the  Automatic 
Musical  Company,  Incorporated. 

The  Whitmore  patent,  held  anticipated,  was  for  the  contents  of 
what  is  called  a  trigger  box,  which  holds,  with  other  things,  an  end- 
less tune  sheet.  The  tune  sheet  formerly  was  in  fact  a  part  of  the 
piano  itself,  and  it  was  detached  with  some  difficulty.  The  defend- 
ants contend,  and  not  without  some  reason  therefor,  that  the  Hobart 
invention,  or  improvement,  is  not  upon  the  piano  as  a  whole,  or  even 
the  box  that  holds  same,  but  upon  and  for  the  detachable  feature  of 
such  box.  Based  on  this  contention,  they  present  the  argument  that 
by  reliable  evidence  it  was  incumbent  on  the  complainants  on  this 
accounting  to  apportion  the  profits  arising  from  the  sales  of  pianos 
having  this  attachment  covered  by  the  Hobart  patent  between  the  de- 
tachable box  and  detachable  features  thereof  and  the  other  pa.ts  of 
the  piano,  or  show  by  reliable  and  satisfactory  evidence  that  the  en- 
tire profits  were  attributable  to  the  removable  box;  in  other  words, 
the  use  of  the  device  of  the  Hobart  patent. 

The  defendants  contend  that  the  burden  of  doing  this  was  on  the 
complainants,  and  that  such  burden  has  not  been  sustained.  The  de- 
fendants rely  in  the  main  on  Garretson  v*  Clark,  HI  U.  S.  120,  121, 
4  Sup.  Ct.  291,  28  L.  Ed.  371,  where  the  court  held: 

"When  a  patent  Is  for  an  Improvement,  and  not  for  an  entirely  new  ma- 
chine or  contrivance,  the  patentee  must  show  in  what  particulars  his  im- 
provement has  added  to  the  usefulness  of  the  machine  or  contrivance.  He 
must  separate  Its  results  distinctly  from  those  of  the  other  parts,  so  that 
the  benefits  derived  from  it  may  Ji)e  distinctly  seen  and  appreciated.  The 
rule  on  this  head  is  aptly  stated  by  Mr.  Justice  Blatchford  in  the  court 
below:  *The  patentee,'  he  says,  'must  in  every  case  give  evidence  tending 
to  separate  or  apportion  the  defendant's  profits  and  the  patentee's  damages 
between  the  patented  feature  and  the  unpatented  features,  and  such  evidence 
must  be  reliable  and  tangible,  and  not  conjectural  or  speculative;  or  he 
must  show,  by  equally  reliable  and  satisfactory  evidence,  that  the  profits 
and  damages  are  to  be  calculated  on  the  whole  machine,  for  the  reason  that 
the  entire  value  of  the  whole  machine,  as  a  marketable  article,  is  properly 
and  legally  attributable  to  the  patented  feature.' " 

The  defendants  also  rely  on  Keystone,  etc.,  v.  Adams,  151  U.  S. 
139,  14  Sup.  Ct.  295,  38  L.  Ed  103,  where  it  was  held: 

'*While  it  is  undoubtedly  established  law  that  complainants  In  patent  cases 
may  give  evidence  tending  to  show  the  profits  realized  by  defendants  from 
use  of  the  patented  devices,  and  thus  enable  the  courts  to  assess  the  amounts 
which  the  complainants  are  entitled  to  recover,  yet  it  is  also  true  that  great 
difficulty  has  always  been  found,  in  the  adjudicated  cases,  in  applying  the 
rule  that  the  profits  of  the  defendant  afford  a  standard  whereby  to  estimate 
the  amount  which  the  plaintiff  is  entitled  to  recover,  and  in  defining  the 
extent  and  limitations  to  which  this  rule  is  admittedly  subject  Such  a 
measure  of  damages  is  of  comparatively  easy  application,  where  the  entire 
machine  used  or  sold  is  the  result  of  the  plaintiff's  invention ;  but  when,  as 
in  the  present  case,  the  patented  invention  is  but  one  feature  in  a  machine 
embracing  other  devices  that  contribute  to  the  profits  made  by  the  defend* 
ant,  serious  difficulties  arise." 
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.  The  patent  in  that  case  was  not  for  a  combination,  and  this  leads 
to  the  inquiry  whether  the  complainants'  Hobart  patent  is  for  a  mere 
improvement  or  an  existing  device,  old  in  the  art,  or  for  a  new  thing 
as  a  whole,  a  combination  of  elements,  all  of  which  but  one,  per- 
chance, may  be  old,  but  with  a  new  arrangement  and  a  new  result 
The  first  and  broadest  claim  of  Hobart  reads  as  follows : 
"An  auto-pnenmatle  piano  case  having  a  duct  bridge,  combined  with  a 
box  having  a  tune-sheet  and  tune-sheet  rollers,  and  means  for  detachably 
securing  said  box  to  said  case,  substantially  as  specified." 

The  Circuit  Court  of  Appeals  said  of  it : 
'  "The  invention  of  Hobart  is  not  generic,  but  it  marks  a  distinct  improve- 
ment in  the  art  By  arranging  and  adjusting  the  tune-sheet  in  a  separate 
box  before  it  is  attached  to  the  piano,  he  avoids  the  difficulty  which  had 
theretofore  existed,  and  which  frequently  resulted  in  the  tearing  and.  destroy- 
ing the  sheet  and  spoiling  the  music.  The  adjustment  of  the  sheet  to  the 
old  rollers  required  the  services  of  a  person  of  skill  and  exi>erience,  whereas 
a  novice  can  successfully  make  the  necessary  adjustment  in  the  patented 
structure.  By  detaching  the  box  the  entire  apparatus  is  in  plain  view,  and 
it  is  manifest  that  a  sheet  can  be  removed  and  a  new  one  substituted  with- 
out encountering  any  of  the  difficulties  which  existed  when  the  tollers  were 
attached  directly  to  the  back  frame  of  the  piano." 

The  claim  is  for  a  combination,  viz.,  an  auto-pneumatic  piano  case 
having  (1)  a  duct  bridge  combined  with  (2)  a  box  having  (3)  a 
tune-sheet,  (4)  tune-sheet  rollers,  and  (5)  means  for  detachably  se- 
curing said  box  to  said  case ;  the  piano  case  meaning.  This  combina- 
tion was  new,  and  under  the  evidence  seems  to  have  increased  the 
sale  of  such  pianos  vastly.    The  master  in  his  report  says : 

"The  claims  of  the  patent  are  not  for  the  trigger  box  alone,  but  for  a 
combination  which  included  practically  the  entire  auto-pneumatic  electric 
piano,  and  none  of  the  component  parts  of  the  combination  are  capable  of 
operation  separately  or  marketable  as  an  auto-pneumatic  piano.  The  im- 
provements of  the  Hobart  invention  made  the  instruments  salable,  and  it 
seems  to  have  been  the  one  small  thing  to  make  the  whole 'a  success.  The 
invention  must  have  been  an  important  one,  and  of  great  value,  or  it  never 
would  have  been  so  long  and  so  bitterly  contested.  There  were  no  infringers 
save  defendants,  and  their  sales  in  opposition  to  complainants'  may  be  rea- 
sonably attributed  in  a  great  degree  to  the  presence  of  the  patented  device. 
Complainants'  and  def^endants'  pianos  embodying  it  commanded  prices  far 
in  excess  of  other'  self -playing  instruments." 

The  evidence  seems  to  sustain  this  statement  or  finding  of  fact. 
The  master  also  says : 

"The  question  then  remains  as  to  whether  the  profits  on  the  whole  instra- 
ment  found  as  above,  to  wit : 

From  July,  1904,  to  December  31,  1905 $  59,224  90 

From  January  1,  1905,  to  August  31,  1906 54.521  65 

From  September  1,  1906,  to  June  20,  1908 169,138  23 

Total    ; • $282,^78 

shall  be  allowed  complainant,  or  whether  the  profits  shall  be  confined  to  the 
manufacture  and  sale  of  the  trigger  box  alone,  which  profits  have  not  and 
in  all  probability  cannot  be  segregated,  and  are  therefore  merely  nominaL" 

[1]  I  think  it  a  fair  inference  from  the  facts  that  such  pianos 
without  this  combination  attachment  were  not  a  commercial  success. 
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and  that  with  it  they  were,  and  that  defendants  were  the  only  in-i 
f ringers,  and  that  the  profits  to  defendants  on  the  whole  instrument 
were  derived  from  the  iise  of  this  Hobart  invention.  The  inference 
is  not  conclusive;  but  it  was  incumbent  on  the  defendants,  under  all 
the  circumstances  of  the  case,  to  rebut  it.  It  does  not  appear  that 
the  patented  improvement  was  of  subordinate  importance  in  giving 
market  value  to  the  pianos  and  producing  profits  from  their  manufac- 
ture and  sale;  but,  on  the  other  hand,  the  evidence  shows  that  the 
patented  improvement  was  of  paramount  and  controlling  importance 
in  effecting  sales  and  producing  profits.  Without  it  there  were  few 
sales  and  no  profits,  but  with  it  there  were  large  sales,  commercial  suc- 
cess, and  large  profits.  Under  such  circiunstances  and  such  a  state  of 
facts  it  is  immaterial  that  the  actual  cost  of  the  piano,  aside  from  the 
patented  device  or  combination,  was  much  greater  than  that  of  such 
device. 

If  a  machine  costing  $500  to  construct  is  not  marketable,  not  a  com- 
mercial success,  and  cannot  be  sold  at  a  profit,  but  with  a  patented 
improvement  incorporated  therein,  which  only  costs  $50  in  tfie  mak- 
ing, is  a  commercial  success,  sells  readily,  and  at  a  large  profit  over 
the  cost  of  making  and  selling,  arc  we  to  attribute  the  profit  to  the 
use  of  the  patented  device  incorporated  into  the  machine  or  not?  If 
this  piano  without  the  patented  device  of  Hobart  had  been  a  fair 
commercial  success,  had  sold  at  a  profit,  and  the  business  had  been 
fairly  successful,  but  with  the  patented  device  had  been  somewhat 
more  so,  merely,  a  diflFerent  problem  and  question  of  fact  would  be 
presented.  It  became  a  question  with  the  master  whether  to  apply 
the  principles  of  Westinghouse  et  al.  v.  New  York  Air  Brake  Co., 
140  Fed.  545,  72  C.  C.  A.  61,  or  those  of  Brennan  &  Co.  v.  Dowagiag 
Mfg.  Co.,  162  Fed.  472,  89  C.  C.  A.  392,  in  this  case.  He  thought 
the  latter  case  more  applicable,  and  this  court  agrees  with  him. 

[2]  It  is  apparent  from  the  record  that  defendants  by  their  own 
acts  have  so  confused  the  ascertainment  of  the  exact  profits  derived 
from  the  Hobart  patent  device  that  it  is  impossible,  as  the  master 
says,  to  separate  them  from  the  profits,  if  any,  derived  from  the  man- 
ufacture and  sale  of  the  remaining  parts  of  the  piano.  The  complain- 
ants have  proved  profits,  the  use  of  the  Hobart  device,  and  the  con- 
fusion occasioned  by  the  acts  of  the  defendants.  I  think  the  case  is 
brought  within  Westinghouse  Electric  &  Manufacturing  Co.;  Peti- 
tioner, V.  Wagner  Electric  &  Manufacturing  Co.,  225  if.  S.  604,  32 

Sup.  Ct.  691,  56  L.  Ed. ,  decided  by  the  Supreme  Court  of  the 

United  States,  on  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  June  7,  1912,  and  not  yet  officially 
reported.    In  that  case  it  appeared,  amongst  other  things: 

"On  the  hearing  it  appeared  that  the  Wagner  Company  manufactured  va- 
riouB  electrical  appliances  that  had  been  made  in  the  same  shop,  by  the  same 
workmen,  and  under  the  same  general  superintendence  as  that  employed  in 
■making  the  transformers.  No  account  had  been  kept,  which  would  show  the 
cost  of  labor  and  shop  expenses  attributable  to  these  transformers.  Nor  was 
there  anything  on  the  books  indicating  what,  if  any,,  profit  had  been  realize4 
from  their  sales.  The  gross  receipts  of  $2,314,744.75  were  mingled.  The 
books  only  showed  a  grosa  profit  of  about  8  per  cent;  but  it  appeared  that 
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the  plant  had  grown  and  the  business  had  extended  during  the  period 
covered  by  the  accounting.  ♦  ♦  ♦  The  defendant  then  claimed  that  the 
Infringing  transformers  contained  elements  of  the  patent  which  were  not 
embraced  In  claim  4,  for  which  alone  this  suit  was  proceeding,  and  that  no 
profit  due  to  those  elements  could  be  recovered  In  this  caae^  unless  the  plain- 
tiff at)portioned  the  gains  due  solely  to  claim  4.** 

The  court  said : 

'*l.  The  question  as  to  who  has  the  burden  of  proof,  In  cases  like  this, 
Is  one  of  great  practical  importance  and  constantly  arises  In  patent  cases. 
There  has  been  much  controversy  on  the  subject  and  a  conflict  in  the  de- 
cisions. The  authorities  cited  in  the  briefs  of  the  two  litigants,  and  others 
bearing  on  the  subject,  have  been  examined.;  but  we  shall  not  undertake 
to  separately  review  them,  for  they  disagree,  not  so  much  as  to  the  rule, 
as  to  its  application.  It  will  be  sufiQcient  for  the  present  purposes  to  say 
that: 

"(a)  Where  the  infringer  has  sold  or  used  a  patented  article,  the  plaintiff 
is  entitled  to  recover  all  of  the  profits. 

*'(b)  Where  a  patent,  though  using  old  elements,  gives  the  entire  value  to 
the  combination,  the  plaintiff  is  entitled  to  recover  all  the  profits.  Hurlbut 
V.  Schillinger,  130  U.  S.  472  [9  Sup.  Ct.  584,  32  L.  Ed.  1011]. 

"(c)  Where  profits  are  made  by  the  use  of  an  article  patented  as  an  en- 
tirety, the  infringer  is  liable  for  all  the  profits,  'unless  he  can  show — and 
the  burden  is  on  him  to  show-^that  a  portion  of  them  is  the  result  of  some 
other  thing  used  by  him.*  Elizabeth  v.  Paving  Co.,  97  U.  S.  127  [24  L.  Ed. 
10001. 

"(d)  But  there  are  many  cases  In  which  the  plaintifTs  patent  Is  only  a 
part  of  the  machine  and  creates  only  a  part  of  the  profits.  His  invention 
may  have  been  used  in  combination  with  valuable  improvements  made,  or 
other  patents  appropriated  by  the  Infringer,  and  each  may  have  jointly,  but 
unequally,  contributed  to  the  profits.  In  such  case,  if  plalntiff*s  patent  only 
created  a  part  of  the  profits,  he  is  only  entitled  to  recover  that  part  of  the 
net  gains.  He  must,  therefore,  *give  evidence  tending  to  separate  or  ap- 
portion the  defendant's  profits  and  the  patentee's  damages  between  the  pat- 
ented feature  and  the  unpatented  features,  and  such  evidence  must  be  re- 
liable and  tangible,  and  not  conjectural  or  speculative ;  or  he  must  show,  by 
equally  reliable  and  satisfactory  evidence,  that  the  profits  and  damages  are 
to  be  calculated  on  the  whole  machine,  for  the  reason  that  the  entire  value 
of  the  whole  machine,  as  a  marketable  article,  is  properly  and  legally  at- 
tributable to  the  patented  feature.'  Garretson  v.  Clark,  111  U.  S.  121  [4 
Sup.  Ct  291,  28  L.  Ed.  371]. 

'*The  real  controversy  arises  in  applying  this  principle  to  those  cases  where 
it  is  impossible  to  separate  the  single  profit  into  its  component  parts. 

**2.  In  considering  the  question  presented  by  the  record  here,  it  is  to  be 
borne  in  mind  that  Congress  had  legislated  (Rev,  Stat.  |  4921  [U.  S.  Comp. 
St  1901,  p.  3395])  with  a  view  of  affording  the  patentee  ample  redress  against 
the  infringer. ,  It  not  only  makes  the  latter  liable  for  damages — ^sometimes 
three-fold  damages — but  for  all  profits  derived  from  the  use  or  sale  of  plain- 
tiff's invention.  The  rule  as  to  the  burden  of  proof  has,  however,  been  so 
applied  that  this  statutory  Tight  has  been  often  nullified  by  those  infringers 
who  had  Ingenuity  enough  to  smother  the  patent  with  Improvements  belong- 
ing to  themselves  or  to  third  persons.  In  such  cases  the  greater  the  wrong 
the  greater  the  immunity;  the  greater  the  number  of  improvements  the 
greater  the  difficulty  of  separating  the  profits.  And  if  that  difficulty  could 
only  be  converted  into  an  impossibility  the  defendant  retained  all  of  the 
gains,  because  the  injured  patentee  could  not  separate  what  the  guilty  in- 
fringer had  made  impossible  of  separation.  Manifestly  such  consequences 
demonstrate  that  either  the  rule  or  its  application  is  wrong.  The  rule  Is 
sound,  for  it  but  announces  the  general  proposition  that  the  plaintiff  must 
prove  its  case  and  carry  the  burden  Imposed  by  law  upon  every  person  seek- 
ing to  recover  money  'or  property  from  another.     But  the  principle  must 
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not  be  pressed  so  far  as  to  override  others  equally  Important  in  the  ad- 
ministration of  justice.  It  may  serve  to  illustrate  the  rule  and  its  limitations, 
if,  at  the  risk  of  stating  the  obvious,  we  apply  it  to  the  various  steps  of 
this  case.    ♦    ♦    ♦ 

"4.  Having  by  books  and  other  data  proved  to  the  satisfaction  of  the 
master  the  existence  of  profits,  the  plaintiff  had  carried  the  burden  imposed 
by  law,  and  established  every  element  necessary  to  entitle  It  to  a  decree, 
except  one.  As  to  that  the  act  of  the  defendant  had  made  it  not  merely 
difficult,  but  impossible,  to  carry  the  burden  of  apportionment  But^  plaintiff 
offered  evidence  tending*  to  establish  a  legal  equivalent.  It  had  proved  the 
existence  of  a  fact  *which,  whether  treated  as  a^  rule  of  evidence  or  as  a . 
matter  of  substantive  law,  would  entitle  it  to  a  'decree  for  all  the  profits. 
The  method  was  different  from  that  mentioned  in  the  second  branch  of  the 
rule  in  the  Garretson  Case,  111  U.  S.  121  [4  Sup.  Ct.  291,  28  L.  Ed.  371] ; 
but  the  plaintiff  had  now  presented  proof  to  demonstrate  its  right  to  the 
whole  of  the  fund  because  of  the  fact  that  the  defendant  had  inextricably 
commingled  and  confused  the  parts  composing  it.  This  result  would  not  be 
In  conflict  with  the  principle  which  in  the  first  instance  Imposed  the  burden 
of  proof  on  the  plaintiff,  but.  merely  gave  legal  effect  to  a  new  fact  which 
as  a  matter  of  law  entitled  the  patentee  to  a  particular  judgment  It  pre- 
sented a  case  where  the  court  was  called  on  to  determine  the  liability  of 
a  trustee  ex  maleficio,  who  had  confused  his  own  gains  with  those  which 
belonged  to  the  plaintiff.  One  party  or  the  other  must  suffer.  The  in- 
separable profit  must  be  given  to  the  patentee  or  infringer.  The  loss  had 
to  fall  on  the  innocent  or  the  guilty.  In  such  an  alternative  the  law  places 
the  loss  on  the  wrongdoer.    ♦    ♦    ♦ 

*'But  when  a  case  of  confui^on  does  appear — when  it  is  impossible  to  make 
a  mathematical  or  approximate  apportionment— then  from  the  very  necessity 
of  the  case  one  party  or  the  other  must  secure  the  entire  fund.  It  must  be 
kept  by  the  infringer,  or  it  must  he  awarded,  by  law,  to  the  patentee.  On 
established  principles  of  equity,  and  on  the  plainest  principles  of  justice,  the 
guilty  trustee  cannot  take  advantage  of  his  own  wrong.  The  fact  that  he 
may  lose  something  of  his  own  is  a  misfortune  which  he  has  brought  upon 
himself;  and  if,  as  argued,  the  fund  may  have  been  made  by  the  use  of 
other  patents  also,  for  which  he  may  be  liable  in  another  case,  it  is  again 
a  misfortune  which  he  has  brought  upon  himself,  and  an  instance  of  a  double 
wrong  causing  double  liability.  He  cannot  appeal  to  a  court  of  conscience 
to  cast  the  loss  upon  an  innocent  patentee,  and  by  judicial  decree  repeal  the 
provision  of  Hev.  Stat.  §  4921,  which  declares  that  in  case  of  Infringement 
the  complainant  shall  be  entitled  to  recover  the  'profits  to  be  accounted  for 
by  the  defendant*    ♦    ♦    ♦ 

'*It  may  be  argued  that.  In  its  last  analysis,  this  is  but  another  way  of 
saying  that  the  burden  of  proof  is  on  the  defendant.  And  no  doubt  such, 
in  the  end,  will  be  the  practical  result  in  many  cases.  But  such  burden  is 
not  imposed  by  law,  nor  is  it  so  shifted  until  after  the  plaintiff  has  proved 
the  existence  of  profits  attributable  to  his  invention  and  demonstrated  that 
they  are  impossible  of  accurate  or  approximate  apportionment.  If,  then, 
the  burden  of  separation  is  cast  on  the  defendant,  it  is  one  which  justly 
should  be  borne  by  him,  as  he  wrought  the  confusion." 

It  seems  to  me  that,  complainants  having  proved  the  existence  and 
receipt  of  profits  by  defendants  attributable  to  the  use  by  it  of  the 
Hobart  patent  or  device,  the  infringement  complainedl  of,  and  having 
exhausted  its  means  of  separating  those  derived  from  the  use  of  the 
patent  from  the  others,  if  any,  and  having  shown  a  confusion  of  these 
profits  by  the  acts  of  the  defendants,  it  made  a  proper  case  for  charg- 
ing the  defendants  with  all  such  profits,  and,  in  effect,  cast  on  them 
the  duty  or  burden  of  showing  that  some  definite  part  of  such  profits 
was  not  derived  from  the  use  of  the  Hobart  combination  device. 

[3]  Defendants  contend  that  they  did  not  have  the  benefit  of  all 
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the  profits  mcluifcd  in  the  master's  report,  that  pianos  were  sold  and 
notes  taken  for  the  purchase  price  and  discounted  by  defendants,  and 
that  same  were  never  paid  by  the  makers.  Defendants  say  it  is  un- 
just and  inequitable  to  charge  them  with  profits  never  actually  re- 
ceived, except  in  the  form  of  worthless  notes.  But  I  fail  to  find  any- 
thing in  the  record  which  will  justify  any  specific  deduction  for  this 
reason.    It  is  all  left  to  guess  and  speculation, 

I  conclude,  on  the  authority  of  the  case  referred  to  and  decided 
June  7,  1912,  that  the  exceptions  to  the  master's  report  should  be 
overruled,  and  that  the  report  and  findings  be  confirmed,  and  a  final 
decree  entered  for  $282,884.78,  with  interest,  and  that  defendants  pay 
the  master's  compensation  and  disbursements,  which  will  be  fixed 
later. 

So  ordered. 


INTERNATIONAIi  MAUSOLKUM  CO.  ▼.  SIEVERT  et  al 

(District  Court,  N.  D.  Ohio,  W.  D.    April  26,  1912.) 

No.  2,28L 

L  Patents  (|  310*) — VALionr — Detebmination  ow  Bkmubbeb. 

In  passing  upon  the  question  of  the  valiiity  of  a  patent,  when  raised 
by  demurrer  to  a  bill  for  its  infringement,  the  court  cannot  talte  cogni- 
sance of  anytlilng  dehors  the  record,  excepting  such  matters  as  are  of 
common  knowledge. 

OEd.  Note.~For  other  cases,  see  Patents,  Cent  Dig.  |8  507-4S40;  Dec. 
Dig.  I  310.*] 

SL  Patents  ({  328*) — Validity — Subject-Matter^— Bueial  Gbtpt. 

The  Hood  patent,  No.  858,070,  for  a  burial  crypt,  which  as  described 

.  ■  in  the  specification  is  a  building,  with  a  central  hallway  and  receptacles 
for  bodies  arranged  in  tiers  on  either  side,  is  void  as  for  a  subject-mat- 
ter not  within  the  patent  laws,  and  also  because  the  claims  are  each  for 
an  aggregation  of  nonco-operating  elements,  all  of  which  were  old  and 
nonpatentable. 

.  In  Equity.    Suit  by  the  International  Mausoleum  Company  against 
H.  S.  Sievert  and  others.    On  demurrer  to  bill.    Decree  for  defendants. 

Wallace  R.  Lane,  for  complainant. 

Niles  &  Peters  and  Lynch  &  Dorer,  for  respondents. 

KILLITS,  District  Judge.r  This  case  is  before  the  court  on  de- 
murrer to  the  bill  of  complaint.  Complainant  alleges  that  defendants 
^re  infringing  a  patent  owned  by  it  and  granted  to  W.  I.  Hood,  as- 
signor of  one-half  to  John  W.  Chesrown,  June  25,  1907,  No.  858,070, 
for  burial  crypt ;  a  copy  of  the.  patent  being  attached  and  made  a 
part  of  the  complaint  as  an  exhibit. 

The  court  in  Fowler  v.  City  of  New  York,  121  Fed.  747,  58  C 
C.  A.  113,  a  case  wherein  profert  only  of  the  patent  in  the  following 
language  was  made:  "Which  said  letters  patent  or  an  exemplified 
copy  thereof  your  orator  will  produce  as  your  honors  shall  direct"— 

•For  other  casta  aea  same  topic  A  fl  xyumbbb  in  Doc.  ft  Am.  Dlga.  1907  to  4«t^  &  Rep'r  Indazaa 
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held  that  the  patent  is  therefore  to  be  "regarded  as  part  of  the  bill 
and  will  be  examined  on  demurrer." 

Seventeen  grounds  of  demurrer  are  specified.  We  will  consider 
grounds  15  and  16  only,  which  are  that  the  "patent  was  granted  and 
the  claim  of  said  patent  was  allowed  for  matter  for  which  the  Com- 
missioner of  Patents  had  no  authority  in  law  to  grant  a  patent  pr 
allow  a  claim,"  and  "that  said  Exhibit  A  shows  on  its  face  that  said 
letters  patent  No.  858,070  is  invalid." 

We  are  not  unaware  that  there  is  a  presumption  of  validity  of  a 
patent  so  strong  that  it  is  improper  to  hold  one  invalid  on  demurrer, 
unless  it  so  clearly  appears  to  be  invalid  that  no  testimony  can  change 
the  legal  aspects  of  the  case. 

[1]  But,  when  these  considerations  exist,  the  question  of  validity 
may  be  raised  on  demurrer,  and  the  case  may  be  determined  on  the 
issue  so  formed.  Richards  v.  Chase  Elevator  Co.,  158  U.  S.  299,  15 
Sup.  Ct.  831,  39  L.  Ed.  991.  .And  manifestly,  in  considering  the  ques- 
tion, we  may  not  take  cognizance  of  anything  dehors  the  record,  ex- 
cepting such  matters  as  are  of  the  stock  of  common  knowledge,  where- 
fore we  are  uiiable  to  consider  the  prior  art,  as  invited  by  demurrants. 
But,  considered  in  the  narrow  light  constraining  us,  we  find  little  diffi- 
culty in  reaching  the  conclusion  that  the  patent  in  question  is  invalid 
on  its  face. 

[2]  The  claimant  says  in  his  application  and  specifications: 

"This  invention  has  relation  to  burial  crypts,  and  it  consists  in  the  hovel 
construction  and  arrangement  of  its  parts  as  hereinafter  shown  and  de- 
scribed. The  object  of  tiie  invention  is  to  provide  a  commnnity  crypt  having 
a  hallway  or  lobby  of  sufficient  size  to  accommodate  the  funeral  attendants, 
and  which  wiU  protect  them  during  the  services  from  extreme  temperatures 
in  the  weather  and  also  from  storms." 

This  is  the  only  expression  of  the  patentee  concerning  the  purpose 
and  scope  of  his  invention,  although  further  along  in  the  specifications 
he  describes  some  results  that  may  be  obtained  through  the  operation 
of  his  devices,  the  only  ones  of  which  appearing  novel  to  us  will  be 
discussed  later. 

The  specifications  and  claims  are  manifestly  drawn  with  a  lack  of 
clear  understanding  of  the  meaning  of  terms,  for  beyond  any  question 
the  word  "crypt,"  throughout  the  entire  letters  patent,  is  used  to  dlesig- 
nate  a  building  housing  receptacles  for  the  bodies  of  the  dead.  The 
use  of  the  word  in  the  specifications  meets  no  definition  of  the  word 
in  any  standard  dictionary.  The  patentee  uses  it  in  the  sense  of  a 
burial  building,  or,  as  it  is  commonly  known  in  the  art  now,  of  k 
mausoleum.  He  specifies  that  his  crypt  "comprises  the  hall  or  lobby 
i  of  sufficient  size  to  accommodate  a  funeral  train,"  with  "catacombs 
*  *  *  arranged  in  vertical  rows,  tier  upon  tier,  and  separated  from 
each  other  by  homogeneous  partitions,  preferably  of  concrete  cement, 
and  homogeneous  tops;  the  lower  surface  of  the  floor  of  one  sot 
of  catacombs  forming  the  tops  of  the  next  set  of  catacombs  below.'' 

As  we  said  of  the  use  of  the  word  "crypt,"  so  we  may  say  thait 
he  uses  the  word  "catacomb"  in  a  sense  not  fotmd  in  any  standard 
dictionary  defining  the  word.    Except  that  the  structure  upon  which 
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he  claims  a  patent  is  above  ground,  we  might  say  that  the  careless 
draughtsman  of  these  specifications  was  reversing  the  use  of  the 
terms,  and  spoke  of  catacombs  when  he  meant  crypts  and  of  crypts 
when  he  meant  catacombs.  It  is  certainly  settled  that,  understanding 
that  when  the  patentee  speaks  of  "burial  cr)rpts"  he  means  a  building 
erected  on  the  surface  of  the  ground,  with  a  central  hallway  and 
burial  receptacles  arranged  on  each  side,  he  is  dealing  with  a  subject 
that  is  not  patentable.  Such  a  construction  is  neither  a  new  or  useful 
art,  machine,  manufacture,  or  composition  of  matter,  or  any  new  or 
useful  improvement  thereof,  or  any  new,  original,  or  ornamental  de- 
sign for  any  article  of  manufacture. 

The  doctrine  of  Jacobs  v.  Baker,  7  Wall.  295,  19  L.  Ed.  200,  Fond 
du  Lac  County  v.  May,  137  U.  S.  395,  11  Sup.  Ct.  98,  34  L.  Ed.  714, 
and  American  Disappearing  Bed  Co.  v.  Amaelsteen,  182  Fed.  324, 
105  C.  C.  A.  40,  settles  this  point.  In  the  first  two  cases  above  it 
was  held  that  an  improvement  in  the  construction  of  a  jail,  being  a 
building,  did  not  come  under  the  description  of  things  subject  to  a 
patent  covered  by  section  4886,  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  St.  1901,  p.  3382).  And,  without  the  authority  of  these 
cases,  it  is  common  knowledge  that  the  older  countries  present  many 
instances  of  burial  places  under  roof,  with  provision  for  the  accom- 
modation of  funeral  attendants,  protecting  them  during  services  from 
the  weather,  with  receptacles  for  the  dead.  The  world  has  general 
knowledge  of  the  construction  and  arrangement  of  the  Catacombs  in 
Rome,  and  of  churches  and  burial  places  generally,  which  make  pro- 
vision similar  to  that  which  the  inventor,  Hood,  says  is  the  object  of 
his  invention. 

The  specifications  provide  for  a  construction  by  which  the  "cata- 
combs" pass  the  gases  and  volatile  products  of  decomposition  into  a 
common  chamber,  from  which  they  may  escape  into  the  outer  air  and 
disseminate.  This  is  one  of  the  claimed  novel  features  of  the  inven- 
tion. This  may  be  a  novel  result,  but  the  device  by  which  it  may  be 
accomplished  cannot  be  said  to  be  useful,  for  the  dissemination  of  the 
offensive  volatile  products  of  decomposition  of  the  human  body  into 
the  atmosphere  is  hardly  desirable,  if,  indeed,  it  is  sanitary.  We  do 
not  feel  that  \fe  can  say  that  a  result  so  likely  to  become  a  nuisance 
can  be  the  subject  of  patentable  invention. 

The  means  of  escape  of  the  gases  of  the  decomposition  from  an 
individual  "catacomb"  is  through  a  "valve  port"  in  the  rear.  No 
description  is  offered  or  claim  made  for  any  novel  valve,  nor  is  any 
form  of  valve  in  fact  shown ;  but  we  are  led  to  understand  that  any 
gas  pressure  relief  valve  may  be  employed.  This  device  is  an  old 
one  as  applied  to  analogous  purposes,  and  consequently  is  not  inven- 
tion, standing  by  itself,  in  view  of  the  decision  in  Blake  v.  San  Fran- 
cisco, 113  U.  S.  682,  5  Sup.  Ct.  692,  28  L.  Ed.  1070.  The  inventor 
also  provides  each  "catacomb"  with  a  port  in  the  front  end  through 
which  he  says  the  air  may  be  "exhausted  from  the  interior  of  the 
catacombs  when  the  casket  is  first  deposited  therein."  It  does  not 
appear  from  the  specifications  or  from  any  description  that  any  ad- 
vantage inures  in  exhausting  the  air  from  a  "catacomb"  after  the 
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-deposit  of  a  casket,  and  it  is  a  matter  of  common  knowledge  that  la 
"catacomb"  constructed  preferably  of  concrete  cement  would  not  suffer 
the  continuance  of  a  vacuum  within  it  for  any  appreciable  length  of 
time,  as  the  porosity  of  concrete  is  undoubted.- 

The  claims  are  as  follows: 

"1.  A  burlftl  crypt,  coipprising  a  structure  wltfi  a  reception  hallway,  seam- 
leas  catacombs  arranged  therein  and  spaced  from  the  walls  thereof,  whereby 
an  air  passage  is  formed,  said  catacombs  being  provided  with  valve-controlled 
ports  at  their  ends,  which  communicate  with  the  said  air  passage,  said  pas- 
sage having  an  outlet  at,  or  near,  the  top  of  the  structure. 

"2.  A  burial  crypt,  comprising  a  structure  with  a  reception  hallway,  seam- 
less catacombs  located  therein  and  spaced  from  the  walls  thereof,  whereby 
an  air  passage  is  formed,  said  catacombs  being  provided  with  valve-controlled 
ports  at  their  rear  ends,  which  communicate  with  said  air  passage,  said  pas- 
sage, being  provided  with  an  outlet  at  or  near  the  top  of  the  structure,  also 
valve-controlled  ports  at  the  front  ends  of  the  catacombs,  through  which 
the  air  may  be  exhausted  therefrom  after  the  same^  are  sealed. 

"3.  A  burial  crypt,  comprising  a  structure  with  a'  reception  hallway,  seam- 
less catacombs  located  therein  and  spaced  from  the  walls  thereof,  whereby 
an  air  passage  is  formed,  said  catacombs  being  provided  with  valve-controlled 
ports  at  their  rear  ends,  which  communicate  with  said  air  passage,  said 
passage  being  provided  with  an  outlet,  at  or  near  the  top  of  the  structure, 
also  valve-controlled  ports  at  the  front  ends  of  the  catacombs,  through  Vhlch 
the  air  may  be  exhausted  therefrom  after  the  same  are  sealed,  and  a  hori- 
zontal shelf  in  front  of  each  row  of  catacombs,  the  upp^r  surfaces  of  the 
shelves  lying  in  the  same  plane  as  the  upper  surfaces  of  the  bottoms  of  the 
catacombs." 

It  will  be  observed  that  these  several  claims  are  generally  each  for 
an  aggregation  of  nonco-operating  elements,  each  of  which  is  non- 
patentable.  It  cannot  be  said,  as  the  court  in  Pickering  v.  McCul- 
lough,  104  U.  S.  318,  26  L.  Ed.  749,  says,  that  all  the  constituents 
so  enter  into  the  combination  that  each  qualifies  the  other.  As  ob- 
served by  counsel  for  demurrants,  there  is  no  joint  or  co-operating 
action  between  a  reception  hallway  and  the  gas  pressure  relief  valve, 
for  the  latter  will  operate,  if  it  operates  at  all,  indifferently  whether 
the  services  are  held  in  the  reception  hallway  or  dispensed  with,  or 
whether  the  gas  container  whose  undue  pressure  it  is  to  relieve  is 
on  a  shelf  in  a  receiving  vault  or  out  of  doors.  Nor  is  there  any 
co-operating  action  between  the  horizontal  shelf  claimed  in  the  third 
claim,  which,  in  the  specifications,  the  claimant  says  may  be  used  for 
the  support  of  "floral  designs  and  appropriate  emblems,"  and  the  gas 
pressure  valve. 

There  is  no  patentability  in  the  idea  of  a  burial  crypt  (meaning  a 
burial  building)  with  a  reception  hallway,  nor  does  the  inclusion  in 
such  an  edifice  of  seamless  catacombs  (meaning  homogeneous  burial 
crypts  or  niches  for  the  deposit  of  individual  bodies)  bring  about  a  pat- 
,  entable  invention ;  for  it  is  notorious  that  the  sides  of  the  corridors 
in  the  Roman  catacombs  were  lined  with  burial  niches  cut  into  the 
solid  rock  or  tufa,  and,  consequently,  they  were  "seamless"  in  the 
walls. 

Aside  from  the  lack  of  co-operation  between  valve-controlled  ports 
and  the  arrangement  of  the  catacombs  (crypts)  on  the  sides  of  a 
central  hallway,  which  we  have  noticed,  ports  in  a  sealed  crypt  to 
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permit  the  escape  into  the  open  air  of  noxious  and  perhaps  poisonous 
effluvia  cannot  receive  the  sanction  of  a  patent  as  a  useful  inventicMi, 
and  we  may  say  that  a  port  through  which  air  may  be  exhausted  from 
a  chaniber  is  not  new,  and  in  combination  with  other  elements  aggre- 
gated in  these  claims  if  adds  nothing  for  want  of  necessary  co-opera- 
tion, as  well  as  not  serving  a  purpose  specified  to  be  useful- 

A  shelf  in  front  of  a  "catacomb,"  on  which  a  casket  may  be  rested, 
and  which  may  also  support  flowers  or  memorial  designs,  has,  as  an 
element  of  combination,  already  bedn  noticed.  Being  but  an  enlarge- 
ment of  the  base  of  the  portal,  it  is  old.  Looking  at  these  specifica- 
tions as  a  whole,  we  are  forced  to  criticise  them  as  being  so  vague 
and  ambiguous  in  their  terms  as  to  need  extensive  reconstruction  in 
order  to  be  understood  and  to  constitute  a  source  from  which  any 
plausible  theory  of  the  operation  of  the  patentee's  alleged  invention 
may  be  deduced. 

If  the  growth  of  the  patent  system  at  the  time  of  the  decision  of 
Merrill  v.  Yeomans,  94  U.  S.  568,  24  L.  Ed.  235,  had  reached  a  stage 
in  its  progress  which  warranted  the  court  in  saying  that  there  was 
no  longer  "excuse  for  ambiguous  language  or  vague  descriptions,"  we 
may  *at  this  time  speak  even  more  strongly,  and  say  that  an  invention 
depicted  in  such  slovenly  and  ill-considered  and  inconclusive  language 
as  this  is  not  yet  ready  for  protection  by  letters  patent. 

We  consider  that  the  alleged  patentee's  right  to  protection  by  letters 
patent  is  concluded  against  him  by  the  cases  cited  above  (Fond  du  Lac 
County  V.  May  and  American  Disappearing  Bed  Co.  v.  Amaelsteen), 
and  that  the  demurrers  should  be  granted,  because  of  the  invalidi^ 
of  the  letters  patent. 


NATIONAL  CASKET  CO.  ▼.  STOLTS, 
(District  Court,  S,  D.  New  York.    July  5,  1912.) 

1.  Patents  (I  828*)— Vauditt— Prior  Art— Burial  Caskets— Faob  Platb. 

Reissue  patent  No.  12,750  (original  No.  619,567),  Issued  to  Natloiial 
Casket  Company  as  assignee  of  William  Hamilton,  for  a  gauze  face  plate 
for  burial  caskets,  Twld  devoid  of  Invention,  in  view  of  the  prior  art,  and 
was  therefore  invalid. 

2.  Patents  (§  828*) — Reissue — ^Abandoned  Claim. 

Reissue  patent  No.  12,750  (original  No.  619,567),  issued  to  National 
Casket  Ck)mpany  as  assignee  of  William  Hamilton,  for  a  gauze  face  plate 
for  burial  caskets,  held  based  on  an  abandoned  claim  made  on  the  orig- 
inal application  for  a  patent  and  was  therefore  invalid;  the  reissue 
statute  (Rev.  St  U.  S.,  §  4916  [U.  S.  Comp.  St  1901,  p.  8393])  being  de- 
signed to  save  the  Inventor  against  inadvertence,  accident,  or  mistake, 
and  not  to  permit  the  bringing  forward  of  claims  previously  deliberately 
abandoned  by  him  after  the  original  patent  had  been  declared  invalid  in 
litigation. 

3uit  in  equity  by  the  National  Casket  Company  against  Julius  W. 
Stolts,  as  president  and  treasurer  of  J.  &  J.  W.  Stolts,  an  unincorpo- 
rated joint-stock  association,  for  infringement  of  reissue  patent  No. 
12,750,  dated  February  11,  1908,  for  face  plate  for  burial  caskets,  is- 

•For  other,  cases  see  same  topic  ft  8  KIT^cbbb  tn  Dec.  ft  Am.  Digs.  1907  to'date«  St  Rep'r  Indexes ' 
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sued  to  the  National  Casket  Company,  as  assignee  of  William  Hamil- 
ton, deceased.    On  final  hearing.    Bill  dismissed. 

Duell,  Warfield  &  Duell,  of  New  York  City  (C.  H.  Duell,  F.  P. 
Warfield,  and  H.  S.  Duell,  all  of  New  York  City,  of  counsel),  for 
complainant. 

Briesen  &  Knauth,  of  New  York  City  (Hans  v.  Briesen,  of  New 
York  City,  of  counsel),  for  defendant. 

MAYER,  District  Judge.  This  -case  has  traveled  a  litigious  journey 
for  a  dozen  years. 

Apparently  there  is  an  art  in  casket  making,  and  the  rude  means 
first  employed  to  bury  the  dead  have  developed  so  that  now  the  fin- 
ished product  may  be  selected  from  stock  on  inspection  or  by  cata- 
logue. For  a  considerable  time  the  local  carpenter  or  undertaker  did 
the  best  he  could,  but  now  the  bereaved,  either  in  person  or  through 
the  kindly  offices  of  the  sexton  or  "the  funeral  director,"  may  select 
that  form  of  burial  which  appeals  most  fittingly  to  sentiment  and 
pocket.  Indeed,  according  to  the  exhibits  herein,  one  may  have  a 
wide  choice  of  caskets  as  per  advertisement  and  catalogue.  It  was, 
perhaps,  with  prophetic  foresight  of  the  future  increase  in  wholesale 
casket  making  that  William  Hamilton  of  Allegheny,  Pa.,  then  of  the. 
National  Casket  Company,  thought  out  what  he  believed  to  be  an 
invention.  For  more  than  a  quarter  century  the  face  of  the  dead  had 
been  sheltered  by  a  glass  plate.  This  gave  an  opportunity  for  those 
who  so  desired,  from  aflFection  or  curiosity,  to  take  a  last  look  at  the 
remains.  But,  as  the  country  developed  and  travel  increased,  deaths 
away  from  home  likewise  increased,  and  the  breakage  of  glass  be- 
came a  matter  of  inconvenience  ai>d  expense.  The  complaints  of 
customers  suggested  to  Hamilton  the  desirability  of  experimenting 
with  some  satisfactory  substitute.  This  was  found  in  mousseline  de 
soie,  a  thin  transparent,  nonbrittle  gauze-like  material.  The  basic 
thought  of  Hamilton  is  expressed  in  his  application,  as  follows : 

"My  invention  relates  to  face  plates  for  burial  caskets  and  is  designed  tq 
do  away  with  the  difficulties  arising  from  the  use  of  glass  plates  or  panels 
commonly  used  therein.  Where  these  glass  panels  are  employed  they  are 
liable  to  become  broken  in  the  course  of  transportation  of  the  casket  and  in 
falling  deface  the  features  of  the  corpse.  Moreover,  when  such  caskets  are 
exhumed,  it  is  often  found  that  the  swelling  of  the  wood  of  which  the  cover 
is  composed  has  broken  the  glass  panel.  My  invention  overcomes  these  diffi- 
culties; and  it  consists  In  providing  the  casket  with  a  frame  over  which  is 
stretched  a  strip  of  a  transparent  fabric — such,  for  Instance,  as  silk  or  wire 
gauze.  This  nonbrittle  fabric  takes  the  place  of  ttie  glass  now  ordinarily 
used.  •  •  •  The  advantages  of  my  Invention  will  be  apparent  to  those 
skilled  in  the  art,  since  the  disadvantages  consequent  upon  the  use  of  a  brittle 
panel,  such  as  glass,  are  done  away  with  and  a  transparent  panel  obtained, 
which  is  not  liable  to  breakage  due  to  Jars  upon  the  cpffln  or  consequent  upon^ 
swelling  of  the  wood." 

His  claim  was  "the  combination  with  a  burial  casket,  of  a  face  plate 
comprising  a  stretched  sheet  of  transparent  nonbrittle  gauze  fabric." 
After  some  difficulty  (hereinafter  to  be  referred  to).  United  States- 
letters  patent  619,567  was  issued  to  Hamilton  under  date  gi  February. 
14,  1899.    Suit  for  infringement  was  brought  and  Judge  Hazel  held^ 
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that  the  patent,  in  view  of  the  prior  art,  did  not  involve  invention. 
National  Casket  Co.  v.  Stoltz  (C.  C.)  127  Fed.  158.  On  appeal  there 
was  an  affirmance  which  did  not  go  to  the  merits  of  the  case.  National 
Casket  Co.  v.  Stoltz,  135  Fed.  534,  68  C.  C.  A.  84.  Thereupon  the ' 
case  was  again  tried  and  additional  testimony  adduced  by  both  sides, 
and  on  this  occasion  Judge  Ray  held  that  the  patent  disclosed  inven- 
tion. National  Casket  Co.  v.  Stoltz  (C.  C.)  153  Fed.  765.  Upon  ap- 
peal the  decree  entered  upon  Judge  Ray's  decision  was  reversed, 
with  instructions  to  dismiss  the  bill.  National  Casket  Co.  v.  Stolts, 
157  Fed.  392,  85  C.  C.  A.  300.  The  Circuit  Court  of  Appeals  held 
the  patent  void  for  prior  use  on  evidence  establishing  beyond  reason- 
able doubt  that  such  face  plates  of  cotton  and  silk  illusion  had,  in 
numerous  instances,  been  used  many  years  before  the  application  for 
the  patent  was  filed.    Judgp  Coxe  wrote : 

"W6  are  convinced  that  the  evidence  of  prior  use  presented  for  the  first 
time  in  the  case  at  bar  establishes  the  invalidity  of  the  Hamilton  patent" 

The  decision  of  the  Circuit  Court  of  Appeals  thus  finally  disposed 
of  the  case  arising  under  the  original  patent. 

[1]  But  complainant,  with  undaunted  perseverance  and  the  aid  of 
abk  and  ingenious  counsel,  applied  for  and  succeeded  in  obtaining  a 
reissue  No.  12,750.  In  the  suit  for  infringement  based  on  the  reissue, 
demurrer  was  interposed  to  the  bill  and  sustained;  and,  again,  on 
grounds  not  going  to  the  merits,  the  decree  below  was  reversed,  with 
instructions  to  enter  an  order  overruling  the  demurrer,  with  permis- 
sion to  the  defendant  to  answer.  National  Casket  Co.  v.  Stolts,  174 
Fed.  413,  98  C.  C.  A.  617.  An  answer  was  interposed,  and  upon  the 
issues  raised  thereby  the  case  has  now  come  on  for  final  hearing. 

The  position  of  defendant  is  stated  in  cpunsel's  brief  substantially 
as  follows : 

'*(!)  The  original  Hamilton  patent  was  based  upon  the  alleged  invention  of 
the  use  of  a  stretched  sheet  of  gauze  in  place  of  glass.  No  specific  type  of 
silk  or  wire  gauze  was  described,  nor  did  it  contain  any  claim  of  invention 
for  the  frame  as  a  sliding  frame,  or  the  method  of  mounting  the  gauze 
thereon. 

"(2)  All  claims  for  such  mechanical  features  made  in  the  application  for 
the  original  Hamilton  patent  were  deliberately  and  intentionally  abandoned 
prior  to  the  issuance  of  the  said  patent    (See  file  wrapper.) 

"(3)  The  original  Hamilton  patent  was  invalid  because  of  prior  public  use. 
157  Fed.  392  [85  C.  C.  A.  300].    No  reissue  is  allowed  in  such  a  case.    •    •    ♦ 

*'(8)  The  invention  of  the  original  Hamilton  patent  having  thus  been  com- 
pletely anticipated  in  every  detail  cannot  form  the  basis  of  a  valid  rei^ue, 
there  being  nothing  which  can  be  legitimately  termed  invention  in  or  about 
Hamilton's  gauze  frame  over  and  above  the  complete  knowledge  of  all  parts 
of  this  invention  by  the  prior  art 

"(9)  If  the  reissue  is  for  a  different  invention  than  that  disclosed  In  the 
original  Hamilton  patent,  it  is  void  under  the  statute,  which  permits  reissues 
only  for  the  same  Invention.. 

'*<10)  The  claims  of  the  reissue,  if  treated  as  patents  for  sliding  ganze 
frame  as  against  any  other  type  of  gauze  frame,  are  the  same  claims  which 
were  abandoned  in  view  of  references  and  otherwise  in  connection  with  the 
original  Hamilton  application.    See  file  wrapper  of  original  patent 

"(11)  The  delay  in  applying  for  the  reissue  (10  years)  after  the  defendant 
had  entered  the  market  is  fatal  to  the  reissue.  The  complainant's  only  ex- 
cuse, that  it  was  not  finally  informed  that  its  patent  was  void  until  the  de- 
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clsion  of  the  Gonrt  of  Appeals  In  November,  1907,  is  not  a  valid  excuse,  In 
connection  with  reissues — that  is  a  doctrine  applicable  only  to  disclaimers. 
Intervening  rights  like  those  of  these  defendants,  once  accrued,  cannot  be 
defeated  by  a  reissue. 

"(12)  The  decision  of  the  Court  of  Appeals  in  the  former  suit  between 
these  same  parties  based  on  a  patent  for  necessarily  the  same  invention  (if 
any),  and  on  the  defendant's  manufacture  of  the  identical  type  of  structure 
as  the  defendant  now  makes,  constitutes  res  adjudicata  between  these  par- 
ties.   ♦    •    • 

"(14)  The  Hamilton  patent,  or  the  reissue,  is  wholly  devoid  of  any  in- 
ventive thought  in  view  of  the  prior  art. 

"(15)  The  Hamilton  reissue  is  either  (a)  for  the  same  invention  as  the  orig- 
inal, and  in  that  case  it  is  anticipated ;  or  (b)  it  is  for  a  different  invention, 
in  which  case  it  is  void  under  4916,  R.  S.  [U.  S.  Comp.  St  1901,  p.  3393] ; 
Parker  &  W.  Co.  v.  Yale  Lock  Mfg.  Co.,  123  U.  S.  87  [8  Sup.  Ct,  38,  31  L. 
Ed.  100]." 

On  the  question  of  invention,  the  case  may,  perhaps,  be  regarded 
as  close  and  as  falling  within  that  class  of  simple  but  useful  and  im- 
portant inventions  of  which  the  Gorton  garter  in  George  Frost  Co.  v. 
Cohn  (C.  C.)  112  Fed.  1009,  and  119  Fed.  505,  56  C.  C.  A.  185,  is  an 
example. 

I  incline,  however,  to  the  view  that  the  reissued  patent  is  devoid 
of  invention,  and  that  both  on.  the  facts  and  the  law  there  is  noth- 
ing in  this  record  which  strengthens  it  so  as  to  escape  the  prior  art. 
There  is  also  a  serious  question  as  to  whether  the  decision  of  the 
Court  of  Appeals  in  the  former  suit  may  not  be  res  adjudicata. 
Whatever  may  be  the  correct  conclusion  on  these  points,  there  is  an- 
other, and,  it  seems  to  me,  insuperable  obstacle  to  complainant's  suit. 

[2]  The  file  wrapper  of  the  original  Hamilton  patent  shows  that 
claims  practically  identical  with  those  now  made  in  the  reissue  were 
presented  and  aband)oned  in  that  application.  The  predominant 
thought  in  Hamilton's  mind  was  the  substitution  of  gauze  fabric  for 
glass  in  a  burial  casket.  Other  claims  were  made  merely  as  subsidi- 
ary, and  were  finally  abandoned  in  favor  of  the  claim  of  the  original 
patent. 

The  original  application  verified  December  13,  1897,  contained  two 
claims :  (1)  For  "a  cover  for  burial  caskets  having  an  opening  across 
which  extends  a  layer  of  the  transparent,  nonbrittle  medium  such  as 
gauze";  and  (2)  for  "a  cover  for  burial  caskets  having  an  opening 
and  sliding  frame  .within  the  opening,  and  a  layer  of  transparent, 
nonbrittle  material,  such  as  gauze,  stretched  to  the  frame." 

The  examiner  at  the  Patent  Office  rejected!  both  claims,  holding  that 
gauze  had  been  used  as  a  face  covering  from  time  immemorial,  and 
'  that  its  use  as  a  substitute  for  glass  was  not  a  patentable  invention. 
A  reconsideration  (January  19,  1898)  was  asked  on  Hamilton's  be- 
half, but  the  application  was  finally  rejected.  Thereupon  the  appli- 
cant's attorneys  amended  his  application  by  canceling  both  claims,  and 
inserted  a  new  claim  as  follows : 

"The  combination  with  a  cover  for  bnrial  caskets  having  an  opening  of  a 
sliding  frame  supported  by  guides  within  the  opening,  said  frame  haying 
stretched  thereon  a  layer  of  transparent,  yielding,  nonbrittle  fabric;  such  as 
gauze,  substantially  as  described." 
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Further  cofrespondence  followed,  the  attorneys  stating  that  Ham- 
ilton had  not  been  consulted  in  regard  to  the  application  for  recon- 
sideration on  January  19,  1898,  and  that  they  did  not  clearly  under- 
stand that  Hamilton  "was  the  first  to  use  the  sliding  frame  within 
the  opening  as  now  specified  in  the  new  claim."  This  claim  was  final- 
ly rejected  by  the  examiner,  reference  being  made  to  the  Hill  patent 
November  10,  1868,  No.  83,964,  which  showed  a  panel  containing  a 
glass  plate. 

A  further  effort,  however,  was  made  by  Hamilton.  An  afiidavit 
was  presented  in  which  Hamilton  emphasized  the  "peculiar  advan- 
tages" of  his  device  as  consisting  in  overcoming  "entirely  the  danger 
incident  to  glass  panels  and  caskets  arising  from  the  liability  of  break- 
ing the  glass  due  to  the  swelling  of  the  wood  after  the  casket  has 
been  buried."  A  reconsiderat-ion  was  asked!,  and  amendnjcnt  made  by 
adding  the  following  claim: 

"The  combination  with  a  burial  casket,  of  a  cover  having  a  fmme  with  a 
layer  of  transparent  yielding  nonbrlttle  gauze  fabric  stretched  therein;  sub* 
stantlally  as  described." 

The  result  of  this  affidavit  and  amendment  was  the  allowance  of  a 
limited  claim  for  a  mechanical  structure  (combination)  including 
gauze  as  an  element,  but  not  a  claim  for  the  use  of  gauze  as  appears 
in  letters  patent  619,567.  This  limited  claim,  however,  was  canceled 
and  clearly  abandoned  in  favor  of  the  claim  of  the  original  patent 
(No.  619,567).    (Letter  of  Corwin  December  29,  1898.) 

The  file  wrapper  history  may  be  briefly  summarized  as  follows 
(adopting  in  part  the  concise  tabulation  by  defendant's  counsel)  : 
''Finally  Rejected  and  Abandoned. 

"(A)  A  cover  for  burial  caskets  having  an  opening  across  which  extends  a 
layer  of  transparent  nonbrlttle  medium,  such  as  gauze. 

"(B)  A  cover  for  burial  caskets  having  an  opening,  a  sliding  frame  within 
the  opening,  a  layer  of  transparent  nonbrlttle  material  such  as  gauze 
stretched  to  the  frame. 

"(G)  A  combination  with  a  burial  casket  of  a  cover  having  a  fmme  with 
a  layer  of  transparent,  yielding  nonbrlttle  gauze  fabric  stretched  therein; 
substantially  as  described. 

''Allowed  After  Final  Rejection  and  Abandoned. 

"(D)  A  combination  with  a  cover  for  burial  caskets  having  an  opening  of  a 
sliding  frame  supported  by  guides  within  the  opening,  said  frame  having  at- 
tached thereon  a  layer  of  transparent,  yielding  nonbrlttle  fabric  such  as 
gauze;  substantially  as  described. 

"(E)  Final  claim  as  stated  in  letters  patent  610,567.  The  combination 
with  a  burial  casket  of  a  face  plate  comprising  a  stretched  sheet  of  trans- 
parent nonbrlttle  gauze  fabric." 

It  will  thus  be  seen  that  the  abandbned  claim  *'(D)''  was  substan- 
tially the  same  as  claim  1  of  the  reissue,  ^o.  12,750.  The  latter 
reads : 

"The  combination  with  a  burial  casket  cover  portion  of  a  relatively  mova- 
ble face  plate  comprising  a  supporting  member  and  a  stretched  sheet  of 
transparent,  nonbrlttle  gauze  mounted  upon  said  supporting  member." 

Claims  2,  3,  4,  and  5  differ  so  slightly  in  essentials  from  claim  1  that 
they  cannot  be  sustained,  if  claim  1  fails. 


Digitized  by 


Google 


NATIONAL  GA9KET  CO,  V.  8TOLTS  ^45 

The  reason  ^nd  motive  for  the  abandonment  of  D,  supra,  and  the 
adoption  of  E,  supra,  may  be  found  in  the  testimony  of  Hamilton 
(now  deceased)  given  in  one  of  the  preceding  suits  on  July  20,  1905. 

From  that  testimony  it  is  clear  that  the  objective  point  in  his  mind 
was  to  do  away  with  the  breakage  of  glass,  and  thereby  to  eliminate 
or  reduce  the  unpleasant  and  expensive  results  therefrom.  His  com- 
pany was  actively  engaged  in  the  manufacture  and  sale  of  caskets 
apparently  in  a  large  way,  his  customers  had  complained  of  breakage, 
and  he  set  his  mind  to  overcome  that  difficulty.  The  mechanical  con- 
struction or  combination  evidently  seemed  incidental  to  him  or  he 
may  have  believed  or  have  been  advised  that  a  claim  thus  limited  would 
be  of  doubtful  validity  eitt^r  in  view  of  the  prior  art  or  of  the  obvi- 
ous character  of  the  so-called  invention,  upon  which  it  was  based. 

His  testimony  will  be  searched!  in  vain,  as  will  his  specification  and 
claim  1  of  the  original  patent,  for  any  thought  other  than  to  substitute 
a  gauze  fabric  for  glass. 

To  illustrate  with  a  few  extracts  from  Hamilton's  direct  examina^r 
tion : 

*'Q.  8.  What  led  to  your  making  the  invention  of  the  patent?  A.  The  un- 
satisfactory results  of  the  use  of  glass. 

"Q.  9.  Will  you  name  some  of  the  difficulties  that  presented  themselves  to 
the  successful  use  of  glass  as  face  plates  in  casket  lids,  and  some  of  the 
disadvantages  that  accrued  from  the  glass  so  used?  A.  The  great  objecticm 
to  the  use  of  glass  as  I  found  it  in  the  business  was  its  liability  to  break. 
It  was  more  expensive,  and  from  sweating  or  moisture  that  gathered  on  the 
underside  of  the  glass  was  not  always  transparent 

*'Q.  10.  Realizing  the  disadvantages  of  using  glass  in  this  relation,  did  you 
begin  to  think  of  ways  of  avoiding  this  difficulty?  A.  The  thought  was 
forced  upon  me  from  the  complaints  of  our  customers  and  the  expense  caused 
by  the  breakage  of  glass.    ♦    *    ♦ 

'*Q.  18.  In  the  event  of  a  breakage  of  the  glass  plates,  upon  whom  does  the 
expense  of  replacing  such  plates  devolve?  A.  On  the  manufacturer.  If  the 
plate  is  broken  in  transit  to  the  customer,  the  manufacturer  replaces  it  in 
almost  any  case  with  the  expressage  added.  If  the  plate  is  broken  during 
the  funeral,  the  undertaker  usually  claims  a  deduction  for  the  price  of  the 
plate  and  damages  for  the  disappointment    ♦    ♦    ♦ 

*'Q.  28.  Can  you  state  the  several  places  at  which  the  glass  face  plates 
were  usually  broken?  A.  Possibly  more  were  broken  in  transit  on  the  rail- 
road. They  were,  however,  broken  frequently  in  the  hearse  of  the  funeral, 
and  in  the  removal  of  bodies  it  was  often  found  that  the  glass  was  broken, 
and  lying  upon  the  face  of  the  corpse. 

"Q.  29.  Had  you  for  some  years  realized  that  glass  was  an  unsatisfactory 
material  for  face  plates  of  caskets  before  you  hit  upon  the  idea  of  the  trans- 
parent gauze  fabric  face  plate  which  forms  the  subject-matter  of  your  patent? 
A.  Yes;  I  was  thoroughly  convinced  of  it    *    ♦    *  " 

The  reissue  statute  (section  4916,  R.  S.)  was  a  remedial  enactment, 
designed  to  save  the  inventor  against  inadvertence,  accident,  or  mis- 
take. It  was  never  intended  to  permit  experiment  by  litigation  until 
some  claim  for  the  invention  was  worked  out  which  either  was  not 
in  the  mind  of  the  inventor  or  was  deliberately  abandoned  by  him. 

I  am  inclined  to  think  that,  if  Hamilton  were  alive  now,  he  would 
be  greatly  surprised  by  the  reading  of  reissue  letters  patent  12^750  ap- 
plied) for  by  his  assignee  in  December,  1907,  10  years,  almost  to  a  day, 
after  he  filed  his  application  for  the  original  letters.  Morgan  Envelope 
Co.  V.  Albany  Perforated. Wrapping  Co.,  152  U.  S.  425,  429,  14  Sup. 
197  F.— 60 
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Ct.  627,  38  L.  Ed.  500;  Leggett  v.  Avery,  101  U.  S.  256,  259,  25  L- 
Ed.  865;  Thomas  v.  Rocker  Spring  Co.,  77  Fed.  420-431,  23  C. 
C.  A.  211;  Richardson  v.  American  Pin  Co.  (C.  C.)  73  Fed.  476- 
479.  Thus,  for  the  reasons  stated  and  irrespective  of  the  questions 
of  invention  and  res  ad  judicata,  raised  as  to  the  reissue,  the  complain- 
ant is  estopped  from  claiming  the  benefit  of  his  abandoned  claim  or  such 
a  construction  of  his  present  claims  as  would  be  equivalent  thereto. 
The  bill  is  dismissed,  with  costs. 


TRUSSED  CONCRETE  STEEL  CO.  v.  CORRUGATED  BAR  CO. 

(District  Court,  W.  D.  New  York.    July  30,  1912.) 

Patents  (|  328*) — Smx  fob  Infrinqement— Pbelikinaby  Injunction. 

A  preliminary  injunction  against  infringement  of  the  Forsythe  patent, 
No.  862,897,  for  expanded  sheet  metal,  unadjudicated,  denied  on  con- 
flicting expert  testimony  as  to  its  validity  and  scope,  and  on  the  question 
of  Infringement 

[Grounds  for  denial  of  preliminary  injunctions  in  patent  infringement 
suits,  s^e  note  to  Johnson  v.  Foos  Mfg.  Co.,  72  C.  C.  A.  123.] 

In  Equity.  Suit  by  the  Trussed  Concrete  Steel  Company  against 
the  Corrugated  Bar  Company.  On  motion  for  preliminary  injunc- 
tion.   Denied. 

Chappell  &  Earl,  of  Kalamazoo,  Mich.  (Fred  L.  Chappell,  of  coun- 
sel), for  complainant. 

James  A.  Carr,  of  St.  Louis,  Mo.,  and  Kenefick,  Cook,  Mitchell 
&  Bass,  of  Buffalo,  N.  Y.,  for  defendant. 

HAZEL,  District  Judge.  The  facts  do  not  sufficiently  establish 
a  case  for  the  issuance  of  a  preliminary  injunction.  The  record  con- 
sists of  contradictory  expert  testimony  relating  to  the  validity  of  the 
patent  in  suit,  the  scope  of  its  claims,  and  infringement  thereof  by 
the  defendant. 

Complainant's  patent  No.  862,897  for  expanded  sheet  metal,  granted 
to  William  D.  Forsythe  August  13,  1907,  is  concededly  not  of  the 
pioneer  class.  Long  before  said  invention  it  was  old  to  make  lathing 
out  of  metalby  cutting  rows  of  slits  in  sheets  and  separating  them 
by  uncut  portions,  and  then  to  expand  the  sheet  to  cause  the  slitted 
portions  to  elongate  between  the  uncut  portions.  There  were  two 
general  types  of  metallic  lathing;  in  one  the  metal  was  cut  to  form 
a  meshwork,  and  in  the  other  it  was  cut  to  form  so-called  string- 
ties.  The  defendant  claims  that  the  patent  in  suit  is  of  the  latter 
type,  while  its  own  product  belongs  to  the  former. 

In  seeking  a  preliminary  injunction,  the  complainant  principally 
relies  upon  substantial  public  acquiescence  in  the  validity  of  the 
patent  owned  by  it,  and  on  estoppel  to  deny  such  validity  on  th<e 
ground  of  employment  of  the  patentee  by  the  defendant.  Said 
patent  No.  862,897  was  issued  not  more  than  five  years  ago,  and  I 

*For  other  cases  see  same  topic  A  {  numbbr  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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can  scarcely  determine  from  the  affidavits  that  there  has  been  such 
acquiescence  in  its  validity  by  the  trade  or  by  persons  making  such 
devices  as  may  safely  be  regarded  as  a  substitute  for  an  adjudica- 
tion. The  affidavits  read  do  not  sufficiently  show  that  the  public 
generally,  by  permitting  the  complainant  to  exclusively  enjoy  the 
patent,  has  acknowledged  its  validity,  or  that  there  has  been  such 
long-continued  acquiescence  as  to  raise  a  presumption  thereof.. 
Consolidated  Fastener  Co.  v.  American  Fastener  Co.  (C.  C.)  94  Fed. 
523;  Wilson  v.  Consolidated  Store-Service  Co.,  88  Fed.  286,  31  C. 
C.  A.  533. 

The  defendant  denies  infringement,  and  asserts  that  its  process 
or  method  of  making  expanded  metal  is  an  improvement  over  For- 
sythe's  earlier  patent  of  such  latitude  as  to  constitute  a  patentable 
departure  therefrom;  and,  indeed,  an  examination  of  the  prior  art 
suggests  the  possibility  that  when  the  evidence  is  before  the  court 
the  complainant's  patent  may  be  given  such  narrow  construction 
as  to  exclude  defendant's  device. 

Importance  is  attached  by  the  complainant  to  an  action  brought 
by  it  against  the  patentee  in  the  Northern  district  of  Ohio,  Eastern- 
division,  wherein  it  was  adjudicated  by  Judge  Day  that  Forsythe's 
later  construction,  patent  No.  1,007,027,  now  owned  by  the  defend- 
ant and  claimed  herein  to  be  an  infringement  of  complainant's  pat- 
ent, was  merely  a  modification  of  the  structure  and  process  de- 
scribed by  the  patent  in  suit.  But  I  do  not  think  there  was  a  judi- 
cial construction  of  the  breadth,  and  scope  of  the  claims  of  the 
patent,  as  the  injunction  granted  by  the  court  was  granted  chiefly 
on  account  of  the  existing  contractual  relations  between  the  com- 
plainant and  the  patentee,  and  the  affidavits  leave  me  in  doubt  as 
to  whether  the  present  defendant  was  privy.  The  issues  between 
the  litigants  there  were  not  the  same  as  here.  In  that  action  it  was 
sought  to  enfbrce  the  specific  performance  of  a  contract  between 
the  complainant  and  the  inventor  by  which  the  latter  agreed  to 
assign  to  the  former  all  inventions  and  improvements  relating  to 
metallic  lathing  and  machinery  for  making  the  same.  Patent  No. 
1,007,027  was  involved,  and  the  court  decided  that  the  relations 
between  Forsythe,  the  inventor,  and  the  complainant,  were  such 
that  Forsythe  should  be  restrained  from  transferring  title  to  his 
later  patent,  and  from  infringing  his  earlier  one.  Similarities  be- 
tween the  two  patents  were  pointed  out;  but,  as  already  stated, 
Judge  Day  did  not  construe  the  claims  of  the  patent  in  suit.  It  is 
not  suSiciently  shown  that  the  defendant  inspired  the  patentee  to 
break  his  contract  with  the  complainant,  or  to  infringe  the  patent 
in  suit;  and  as  several  expert  witnesses  for  the  defendant  testified 
that,  when  the  claim  in  controversy  receives  a  judicial  construction, 
the  defendant's  device  is  not  embraced  in  complainant's  patent,  the 
doctrine  of  estoppel  should  not  now  be  applied. 

The  defendant  also  claims  that  the  patent  in  suit  was  for  the 
same  method  of  cutting  or  slitting  metal  as  that  described  in  an 
earlier  patent  granted  to  the  same  patentee,  but  while  it  may  be 
doubted  whether  claim  6  in  controversy  is  subject  to  the  criticism 
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of  double  patenting,  yet  on  this  application  I  am  unwilling  to  decide 
that  such  defense  is  without  merit. 

Complainant  also  urges  that  the  defendant  has  copied  into  its 
catalogue  complainant's  copyrighted  advertising  matter,  phrasing, 
and  illustrations,  etc.,  and  should  be  enjoined  by  this  court  from 
continuing  such  unfair  acts  in  trade.  The  defendant,  however,  re- 
joins that  such  advertising  matter,  copyrighted  or  uncopyrighted, 
was  not  an  original  production.  The  evidence  is  not  sufficiently 
clear  as  to  what  complainant  claims  to  be  new  and  original,  as 
there  is  some  testimony  on  behalf  of  the  defendant  that  some  of 
the  cuts  or  sketches  were  taken  from  a  prior  publication  and  that 
matter  found  in  complainant's  catalogfue  was  taken  from  defend- 
ant's. 

I  am  of  opinion  that  no  injury  will  result  to  complainant  by 
awaiting  the  final  hearing.  The  application  for  a  preliminary  in- 
junction is  denied* 


STRAUSE  GAS  IRON  00.  et  aL  v.  WBII/  et  al. 

(District  Court,  S.  D.  New  York.    Jnne  6,  1912.) 

Patewts  (I  328*) — Validity  and  Infringement — Gas  Iron. 

The  Spahr  &  Stichler  patent,  No.  948,773,  for  a  gas  iron,  daima  2  and 
7,  held  not  anticipated,  valid,  and  Infringed. 

In  Equity.  Suit  by  the  Strause  Gas  Iron  Company,  Otto  Spahr, 
and  Charles  Stichler  against  Julius  Weil  and  Joseph  Powdermaker, 
copartners  doing  business  as  the  Marion  Manufacturing  Company. 
On  final  hearing.    Decree  for  complainants. 

Briesen  &  Knauth,  of  New  York  City,  for  complainants. 

MAYER,  District  Judge.  Defendants  have  not  appeared  on  final 
hearing,  but,  as  complainants  have  been  put  to  the  expense  and  trou- 
ble of  a  suit,  they  are  entitled  to  a  brief  statement  of  the  reasons 
which  entitle  them  to  a  decree. 

The  gas  iron  described  in  complainants'  patent  and  shown  in  the 
exhibits  displays  a  meritorious  and  patentable  conception.  The  in- 
vention described  in  claims  2  and  7,  which  are  in  issue,  is  for  a  gas 
iron  having  a  solid  base  with  a  central  groove  into  which  lead  air 
openings  connected  with  the  outside  air.  This  air  thus  drawn  in  the 
central  groove  supports  the  combustion  of  numerous  jets  of  gas  flames 
which  issue  from  a  burner  supported  or  suspended  immediately  above 
the  central  channel.  The  gas  orifices  are  deflected  to  the  right  and 
left,  respectively,  in  order  that  the  heat  will  be  distributed  properly 
and  uniformly,  so  as  to  convert  the  temperature  of  the  lower  surface 
of  the  iron  into  one  which  will  keep  it  continuously  in  operative  con- 
dition. An  iron  thus  constructed  does  not  cool  off  during  the  inter- 
vals between  use,  and  need  not  be  placed  upon  a  hot  stove  or  flame. 

It  is  claimed  that  one  of  the  objections  to  irons  having  int^ral 
combustion  chambers  is  the  odor  which  arises  from  incomplete  com- 
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bustion.  By  the  patented  arrangement  this  feature  is  stated  to  have 
been  overcome;  the  statement  of  the  invention  being  to  the  effect 
that  the  iron  thus  constructed  produces  "a  maximum  of  heat  with 
a  minimum  of  gas,  and  avoiding  the  smell  of  unconsumed  gas/'  The 
patent  also  states  that  the  construction  described  causes  the  creation 
of  a  natural  draft  through  the  body  of  the  iron  to  the  openings  V 
"provided  for  the  escape  of  the  products  of  combustion,  the  air  being 
admitted  to  the  burner  below  the  same  and  then  supplied  to  the  gas 
to  cause  comparative  perfect  combustion  of  the  latter  without  per- 
mitting the  flames  to  appear  on  the  exterior  of  the  iron." 

Defendants  filed  an  answer,  and  attended  the  taking  of  testimony 
on  behalf  of  the  complainants  both  in  New  York  and  during  a  ses- 
sion in  Philadelphia.  Defendants'  answer  sets  up  21  patents  alleged 
to  anticipate;  and,  although  these  patents  were  not  offered  in  evi- 
dence, they  have  been  considered  in  determining  the  validity  and  scope 
of  complainants'  patent,  lest  a  patent  be  sustained  which  the  refer- 
ences set  up  in  the  answer  anticipate  or  legitimately  restrict.  I  find 
in  these  patents  set  up  in  the  answer  that  there  is  not  any  structure 
which  discloses  the  combination  of  complainants'  patent  as  defined  in 
claims  2  and  5,  nor  in  these  prior  patents  is  there  any  subject-matter 
which  should  restrict  these  two  claims  to  less  than  the  scope  asserted 
for  them.  During  the  ar^ment  reference  was  made  to  two  gas 
irons  marked  "Marion"  differing  from  each  other  only  in  detail,  but 
not  constructively,  a  gas  iron  marked  "Thormax,"  and  a  gas  iron 
marked  "Iwantu*  ;  the  latter  being  the  exhibit  showing  complainants' 
manufacture.  In  respect  of  their  constructive  features,  all  of  these 
four  irons  are  practically  identical,  and  all  four  are  now  described 
in  and  covered  by  claims  2  and  7  of  the  patent  in  suit. 

The  complainants  are  entitled  to  the  decree,  with  cost^ 


BRYANT  BLEOTRlfO  C?0.  ▼.  DAVID  KILLOCH  CO. 

(District  Court,  S.  D.  New  York.     July  17,  1912.) 

No.  6—08. 

Patents    (|    828*)  —  Valxditt    and    IimunaxicxNT— Inoandescbnt    Laicp 

SOCKKT. 

The  Seeley  reissue  patent,  No.  12,757  (original  No.  839,655),  for  an  In- 
candescent lamp  socket,  discloses  Invention  and  Is  valid;  also,  held  In- 
fringed. 

In  Equity.  Suit  by  the  Bryant  Electric  Company  against  the  David 
Killoch  Company.    On  final  hearing.    Decree  for  complainant* 

Hubert  Howson,  for  complainant 
Francis  C.  Lowthorp,  f9r  defendant 

PLATT,  District  Judge.  Defendant  is  charged  with  infringement 
of  claims  1,  2,  and  3  of  reissued  patent  No.  12,757,  dated  March  3> 
1908,  granted  to  complainant  as  assignee  of  F.  E.  Seeley,  for  incan- 

•For  oUicr  cmm  m«  same  topic  A  |  nttmbsb  In  Dec.  ft  Am.  Dlgi.  1907  to  dat«,  ft  Rep'r  IndexM 


Digitized  by 


Google 


950  197  FEDERAL  REPORTER 

descent  lamp  socket.  If  Seeley  was  within  the  law  when  he  obtained 
the  reissue,  so  as  to  include  claims  1  and  2,  which  he  swore  were  omit- 
ted by  inadvertence,  and  if  said  claims  express  an  inventive  thought, 
the  defendant's  structure  plainly  infringes  those  claims.  It  seems  too 
obvious  to  warrant  argument  that  the  reissued  claims  are  for  the  same 
invention  as  was  described  and  attempted  to  be  claimed  in  the  original 
patent.  The  application  for  reissue  was  seasonably  filed,  and  no  inter- 
vening rights  have  been  affected.  The  principles  sanctioned  in  Topliff 
V.  Topliff,  145  U.  S.  156,  170,  12  Sup.  Ct.  825,  36  L.  Ed.  658,  warrant 
the  granting  of  the  reissue.  Is  the  patentee  entitled  to  the  benefit  of 
an  inventive  thought  when  he  laid  bare  to  the  public  what  he  had  done, 
and  demanded  the  protection  sought  in  claims  1  and  2  of  the  reissue? 

A  study  of  the  prior  art  satisfies  me  that  Seeley  was  the  first  to  get 
away  from  every  vestige  of  the  old  yoke  type  of  attachment,  and  to 
show  the  world  how  to  form  in  the  shell  or  cap  the  "angled  projections 
4,"  performing  the  threefold  function  of  automatically  latching,  secur- 
ing against  endwise  detachment  and  preventing  rotation.  The  earlier 
Goodridge  patent,  No.  837,035,  was  edging  away  from  the  old  yoke 
type,  but  it  had  a  yoke  worked  by  pins,  and  the  simultaneous  use  of 
the  thumb  and  two  fingers  in  detaching  was  a  cumbrous  thing.  Noth- 
ing whfch  I  have  found  went  any  further  away  from  the  old  yoke  type 
than  the  Goodridge  patent. 

The  defendant's  experts  think  that  with  the  light  shed  by  the  earlier 
attempts  to  escape  the  yoke  type,  a  mechanic  could  have  taken  the  step 
which  Seeley  took.  That  judicial  minds  differ  on  the  question  of  in- 
vention is  shown  by  hundreds  of  reported  cases.  Speaking  for  myself, 
I  cannot  escape  the  conviction  that  the  inventive  thought  was  present 
in  Seeley's  mind.  I  am  not  much  impressed  by  the  evidence  as  to  large 
sales  of  the  patented  structure  by  the  General  Electric  Company,  who 
market  the  product  under  license.  The  trouble  with  it  is  that  most  of 
the  product  marketed,  not  only  has  protection  under  the  Seeley  patent, 
but  also  under  the  multicatch  patent  of  Goodridge.  The  latter  strikes 
me  as  much  more  advantageous,  and  the  salaoleness  which  it  gives  to 
the  product  may  render  the  Seeley  patented  feature  negligible. 

The  only  question  which  had  bothered  me  at  all  is  as  to  whether  the 
defendant  infringes  claim  3  of  the  reissue.  If  we  are  to  be  bound  by 
the  "letter  which  killeth,"  he  does  not  infringe.  If  we  have  in  our 
hearts  a  trace  of  kindly  feeling  for  the  "step  in  advance"  which  Seeley 
took,  infringement  is  shown.  I  find  all  the  elements  and  features  of 
claim  3  in  defendant's  socket,  co-operating  to  produce  the  same  result 
with  nothing  added,  nothing  omitted,  and  that,  by  an  act  of  legerde- 
main, easily  detected,  the  defendant's  structure  calmly  appropriates  the 
substance  of  claim  3. 

Let  a  decree  be  entered,  finding  infringement  of  the  claims  at  issue, 
and  for  injunction  and  accounting. 
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SMITH   INCANDESCENT   MGHT    CO.    v.    WELSBACH    GASLIGHT    CO. 

(District  Court,  S.  D.  New  York.    July  20,  1912.) 

No.  6—122. 

PaTBNTS  (I  328*) — VALIDITT  and   IWrBINOEMENT. 

The  Smith  reissue  patent,  No.  13,033  (original  No.  759,037),  for  a  lamp, 
claims  22-30,  are  void  as  not  for  the  same  Invention  disclosed  In  the 
original  patent;    also,  held  not  infringed  If  conceded  validity. 

In  Equity.  Suit  by  Smith  Incandescent  Light  Company  against  the 
Welsbach  Gaslight  Company  for  infringement  of  reissued  letters  pat- 
ent No.  13,033  (original  No.  759,037)  issued  to  Harper  F.  Smith  No- 
vember 2,  1909.    On  final  hearing.    Decree  for  defendant. 

Miller  &  Merwin  (Timothy  D.  Merwin  and  W.  Hastings  Swenar- 
ton,  of  counsel),  for  complainant. 

Alfred  Wilkinson  and  Bakewell  &  Byrnes  (C.  P.  Byrnes,  of  coun- 
sel), for  defendant. 

PLATT,  District  Judge.  The  gist  of  the  invention  of  the  patent  in 
suit,  as  stated  by  counsel  for  complainant,  consists  in  placing  beneath 
the  globe  of  an  outdoor  lamp,  a  plate  or  disc,  having  above  it,  and  be- 
fore the  globe  is  reached,  vertical  wings  radially  disposed  about  the 
center  of  the  globe  opening,  and  also  placing  a  circular  disc  inside  the 
globe,  centrally  above  the  opening.  Cross-currents  of  air  passing  un- 
derneath and  close  to  the  globe  are  caught  between  the  outer  disc  and 
wings  and  forced  upwardly  through  the  opening  against  the  under  side 
of  the  disc  within  the  globe,  and  by  it  deflected  toward  the  walls  of  the 
globe,  so  as  not  to  impinge  directly  upon  the  burner  mantles  arranged 
just  above.  Complainant  contends  that  defendant's  device  complained 
about  has  a  similar  attachment  beneath  the  globe  and  a  "hat  shaped" 
piece  inside  the  globe,  which  is  the  deflecting  disc  or  plate  of  complain- 
ant's combination. 

The  two  main  defenses  which  impress  me  are: 

(1)  That  defendant  has  no  plate  or  disc  inside  his  globe,  which  can 
in  any  sense  be  construed  to  be  the  equivalent  of  the  complainant's 
plate  or  disc,  inside  his  globe. 

(2)  That  the  claims  of  the  reissued  patent,  upon  which  the  suit  is 
brought,  are  invalid,  because  they  attempt  to  cover  an  invention  which 
was  not  in  the  mind  of  the  inventor  when  he  obtained  his  original  pat- 
ent. . 

In  a  sense  these  defenses  interlock,  but  the  intolerable  weather,  cou- 
pled with  the  necessity  of  personal  rest  and  recuperation,  forbid  any 
attempt  at  extended  analysis. 

It  appears  that  the  alleged  infringing  device  was  complained  about 
in  this  court  some  years  ago,  using  Smith's  original  patent  No.  759,037 
as  the  basis  of  attack.  In  that  patent  the  disc  or  cup  inside  the  globe 
was  stated  in  the  specification  to  be  "of  greater  diameter  than  the 
opening  D  of  the  lamp  globe,  so  that  any  air  entering  thereat  is  de- 
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fleeted  toward  the  sides  of  the  globe  C.  In  this  way  the  glass  is  kept 
cool  and  the  mantles  protected  from  any  currents."  Complainant  took 
his  prima  facie  proofs  in.  that  suit,  using  the  same  expert  who  appears 
in  this  one.  Defendant  took  his  proofs,  at  great  cost.  Complainant 
then  applied  for  a  reissue  of  the  Smith  patent,  obtained- it,  discontin- 
ued the  old  suit,  and  started  the  one  now  under  discussion. 

Defendant  suggests  that  having  shown  so  plainly  that  there  was  no 
infringement  in  the  earlier  case,  because  it  had  no  cup  or  disc  inside 
the  globe  which  functioned  as  complainant's  inside  cup  or  disc  did,  the 
patentee  Smith,  with  the  knowledge  thus  gained,  succeeded  in  his  ef- 
fort to  obtain  claims  which  are  not  warranted  by  anything  disclosed  in 
the  original  patent.  In  the  reissue,  Smith  states  that  his  disc  or  de- 
flecting means  is  of  sufiicient  size  to  send  the  entire  air  currents  into 
the  zone  intermediate  the  sides  of  the  globe,  and  the  central  zone, 
which  is  the  zone  of  maximum  temperature.  This  is  a  clear  departure 
from  the  letter  and  spirit  of  his  disclosure  in  the  original  patent. 

Defendant  insisted  in  the  first  suit,  and  still  insists,  that  its  device 
has  no  cup  or  disc  inside  the  globe.  Its  disc,  it  is  asserted,  has  its  loca- 
tion before  the  air  currents  get  into  the  globe  and  is  nothing  more  or 
less  than  a  baffling  device  which  steadies  the  air  currents  and  then  per- 
mits them  to  pass  quietly  up  into  the  globe. 

Even  if,  by  a  stretch  of  the  imagination,  one  should  say  that  the  disc 
is  within  the  globe,  because  it  lies  in  the  glass  extension  of  the  globe 
downwards,  it  is  insisted  by  the  defendant  that  it  does  not  in  any  sense 
function  as  complainant's  disc  must,  because  its  diameter  is  less  than 
that  of  the  glass  extension.  Claims  22-30  are  the  claims  which  de- 
fendant insists  are  not  found  in  the  original  itivention.  Claims  1-5 
are  not  suggested  in  the  bill,  but  have  been  developed  during  the  proofs. 
Defendant  has  no  such  cup  or  disc  inside  the  globe  as  is  called  for  in 
claims  1-5.  Whether  the  state  of  the  pleadings  offer  a  basis  for  com- 
plaint about  these  claims  is  immaterial,  because  there  is  no  infringe- 
ment. 

As  to  claims  22-30, 1  do  not  think  that  the  Patent  Office  would  have 
allowed  them,  if  the  facts  of  .the  case  had  been  known.  I  think  that 
they  are  not  for  the  same  invention  as  disclosed  by  the  original  patent, 
and  I  also  think  that,  if  anybody  can  argue  himself  into  finding  them 
valid,  they  are  not  infringed. 

I  have  given  attention  ta  the  prior  use  defense,  but  deem  it  unneces- 
sary to  discuss  It. 

Let  the  bill  be  dismissed,  with  costs. 
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UNITED  STATES  ez  reL  SCHORNBACH  v.  BEHRENDSOHN. 

(District  Gourt,  E.  D.  Louisiana.    July  11,  1912.) 

No.  14,530. 

1.  INYAITTS  (I  12*) — CTUSTODT— JUVBNILE  DELINQTJBNTS. 

Acts  La.  1008,  No.  83,  creating  tlie  juvenile  court,  and  providing  that 
proceedings  therein  shall  be  instituted  by  affidavit  against  the  child,  is 
not  invalid  on  the  theory  that  a  child  of  tender  years  cannot  stand  in 
judgment. 

[Ed.  Note.— For  other  cases,  see  Infants,  Oent  Dig.  1 18;  Dec.  Dig.  S 
12.*] 

%  INVANTB  ({  66*) — PBESmiPnONS— INOAFAOITY  FOB  GbIICE— CinLDBEN. 

The  presumption  at  common  law  that  a  child  of  tender  years  was  In- 
capable of  crime  only  extended  to  children  under  seven. 

[Ed.  Note.— For  other  cases,  see  Infants,  Gent  Dig.  i  172;  Dec  Dig. 
I66.-1 
8.  Infants  (|  12*) — Custody— Juvenile  Coubt  Act, 

Since  Giv.  Gode  La.  art  305,  provides  that  a  father  may  be  excluded 
ftom  the  tutorship  of  his  child  for  notoriously  bad  conduct  and  for 
other  reasons,  Louisiana  Juvenile  Gourt  Act  (Acts  1908,  No.  83),  providing 
that  a  parent  may  forfeit  his  right  to  the  custody  of  a  child  if  he  is 
derelict  in  his  duty  toward  the  child,  is  not  in  conflict  with  the  Code,  or 
unconstitutional  as  impairing  the  inalienable  right  of  a  parent  to  the  cus- 
tody of  a  child. 

[Ed.  Note.— For  other  cases,  see  Infants,  Gent  Dig.  S  13 ;  Dea  Dig.  i 
12.*] 

Habeas  corpus  by  the  United  States,  on  the  relation  of  Michael 
Schombach,  against  Abraham  Behrendsohn.    Writ  denied. 

Girault  Farrar,  of  New  Orleans,  La.,  for  relator. 

A.  D.  Henriques,  Jr.,  of  New  Orleans,  La.,  for  respondent. 

FOSTER,  District  Judge.  In  this  matter  the  relator,  a  subject  of 
the  Austro-Hungarian  Empire,  seeks  the  release  of  his  minor  child 
from  the  custody  of  the  respondent,  a  citizen  of  Louisiana,  who  holds 
her  in  his  temporary  keeping  by  virtue  of  an  order  of  the  juvenile 
court  of  New  Orleans.  The  proceedings  in  the  case,  as  shown  by  the 
return,  which,  of  course,  must  prevail  over  the  allegations  of  the 
petition,  seem  to  have  been  regular  and  in  conformity  with  the  pro- 
visions of  the  law  creating  the  juvenile  court  (Act  No.  83  of  1908), 
which  provides  that  such  proceedings  shall  be  instituted  by  affidavit 
against  the  child. 

The  relator  contends  that  a  child  of  tender  years  cannot  stand  in 
judgment,  and  the  proceedings  should  have  been  against  him  as  the 
child's  father,  and,  in  any  event,  he  is  entitled  to  her  custody  under 
other  and  conflicting  provisions  of  the  law  of  Louisiana,  the  benefit 
of  which  is  guaranteed  to  him  by  the  treaty  between  the  Austro-Hun- 
garian Empire  and  the  United  States. 

[1]  The  constitutionality  and  validity  of  the  act  creating  the  ju- 
venile court,  and  the  method  of  procedure  adopted,  have  been  re- 
peatedly affirmed  by  the  Supreme  Court  of  Louisiana,  but  the  points 
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raised  by  relator  do  not  seem  to  have  been  ever  passed  upon.  The 
juvenile  court  idea  is  of  recent  development,  but  it  is  undoubtedly  for 
the  benefit  of  society  in  general  and  the  unfortunate  children  brought 
within  its  terms  in  particular,  and  in  the  nature  of  things  it  is  neces^ 
sary  that  proceedings  be  against  the  children;  for  otherwise,  if  the 
child  be  abandoned  by  its  parents,  or  have  none,  how  could  it  be 
reached  or  benefited.  And  there  is  no  logical  reason  why  the  pro- 
ceedings should  not  be  against  the  child.  The  proceedings  are  not 
criminal,  but  even  criminal  proceedings  are  brought  against  children 
of  tender  years,  though  the  punishment  be  modified  because  of  their 
age. 

[2]  In  fact,  the  presumption  at  common  law  that  a  child  of  tender 
years  is  incapable  of  crime  only  extended  to  children  under  the  age 
of  seven  years. 

[3]  With  regard  to  the  respondent's  contention  that  he  has  the 
inalienable  right  to  the  custody  of  his  child,  it  is  elemental  that  the 
power  of  parents  over  their  children  is  derived  from  their  duty  to 
them.  If  he  has  been  derelict  in  his  duty,  he  might  well  forfeit  his 
natural  right  of  authority.  The  Juvenile  Court  Act  so  provides.  And 
it  is  not  in  conflict  with  the  provision  of  the  Civil  Code,  for  the  father 
may  be  excluded  from  the  tutorship  of  his  child  for  notoriously  bad 
conduct  and  for  other  reasons.    Civil  Code,  art.  305. 

It  is  very  clear,  on  the  record  before  me,  that  the  juvenile  court 
had  jurisdiction  over  the  person  of  the  child  and  that  it  issued  a 
valid  order,  consigning  her  to  the  temporary  care  of  the  respondent. 
The  writ  prayed  for  will  not  issue,  and  relator's  petition  will  be  dis- 
missed. 


WESTERN   BY.   OF   ALABAMA   v.   BAILROAD   COMMISSION   OP 
ALABAMA  et  aL 

CENTRAL  OP  GEORGIA  RY.  CO.  v.  SAME. 

(District  Court,  M.  D.  Alabama,  N.  D.    May  27,  1912.) 

Nos.  265,  261. 

1.  Cabrierb    (I   12*) — State    Regulation    of    Rates — ^Rbasoitableitess   of 

Rates — ^Retubn  ow  Investment. 

Under  the  conditions  attending  the  business  of  railroads  in  Alabama* 
a  railroad  company  is  entitled  to  earn  a  net  profit  of  8  per  cent,  on  the 
value  of  the  property  devoted  to  the  service,  where  its  charges  are  just 
and  reasonable  in  themselves,  and  a  schedule  of  rates  fixed  by>  la\v  en 
intrastate  business  which  will  not  permit  a  company  to  earn  such  return 
from  that  business  is  confiscatory  and  unconstitutional. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  fS  7-11,  15-20; 
Dec.  Dig.  i  12.*] 

2.  Cabbiebs    (§    12*) — State   Regulation    of    Rates — ^Reasonableness   of 

Rates — ^Valuation  of  Pbopebty. 

In  the  valuation  of  the  property  of  a  railroad  company  for  the  pur- 
pose of  determining  the  reasonableness  of  a  state  statute  regulating 
rates,  as  affecting  such  property,  a  fundamental  and  generally  control- 

•For  other  casei  see  same  topic  A  |  mumbbb  in  Dec  ft  Am.  Digs.  1907  to  date,  it  R^'r  Indeses 
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ling  Inquiry  is  the  cost  of  reproducing  the  property  to  Its  existtog  con- 
dition at  the  time  of  the  toqulry. 

[Ed.  Note,— For  other  cases,  see  Carriers,  Cent  Dig.  ||  7-11,  15-20; 
Dec.  Dig.  §  12.*] 

8.  Garbiebs  (J  12*) — State  Requlation  of  Rates— Reasonableness— Value 
OF  Pbopebty  Devoted  to  Intbastate  Business. 

In  apportioning  the  total  value  of  the  property  of  a  railroad  company 
between  its  interstate  and  totrastate  bustoess  for  the  purpose  of  deter- 
mining the  reasonableness  and  validity  of  a  state  statute  regulating 
rates,  the  only  feasible  method  is  by  comparison  of  the  volumes  of  its  rev- 
enues from  each  kind  of  traffic,  malting  allowance  for  the  greater  rela- 
tive cost  of  doing  local  business,  varying  In  amount  with  varying  condi- 
tions, and  as  to  which  the  testimony  of  experts  skilled  to  railroad  trans- 
portation may  be  accepted. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  if  7-11,  15-20; 
Dec.  Dig.  i  12.*] 

4.  Cabbiebs  (§  12*) — State  Regulation  of  Rates — Validity  of  Statute. 

A  carrier  has  the  right,  if  rates  have  been  fixed  too  low  in  the  past, 
to  meet  changed  conditions  by  tocreastog  them  if  the  increase  is  rea- 
sonable, and  a  state  statute,  which  denies  It  that  right  and  forces  it  to 
continue  in  force  rates  which  are  unremimeratlve  and  confiscatory,  is 
unconstitutional  and  void. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  7-11,  15-20; 
Dec.  Dig.  I  12.*] 

6.  Cabbiebs  (§  12*) — State  Regulation  of  Rates — Validitt  of  Statute — 

BUBDEN   and   MeaSUBE   OF    PBOOF. 

In  a  suit  by  railroad  companies  to  enjoto  the  enforcement  of  a  state 
statute  fixing  rates  on  the  ground,  among  others,  that  it  made  arbitrary 
classification  of  roads  and  was  unconstitutional  as  depriving  complato- 
ants  of  the  equal  protection  of  the  laws,  they  are  required  to  prove  such/ 
allegation  by  a  preponderance  of  the  evidence  only  as  in  other  civil  cases. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  7-11,  15-20; 
Dec.  Dig.  i  12.*] 

0.  Cabbiebs  (§  12*)— Constitutional  Law  (|  242*) — State  Regulation  of 
Rates — Constitutionality  of  Ai«abama  Statutes — Ci^assifioation — 
Reasonableness  of  Rates. 

Act  Ala.  Feb.  14,  1907  (Acts  1007,  p.  104),  fixing  passenger  rates,  and 
Acts  Nov.  23,  1907  (Acts  Sp.  Sess.  1907,  pp.  91-159),  known  as  the  Eight 
Group  Acts,  which  divide  the  railroads  of  the  state  into  four  classes  and 
prescribe  maximum  freight  rates  to  be  charged  by  each  class  on  certain 
commodities  and  that  the  rates  to  force  January  1,  1907,  shall  constitute 
the  maximum  rates  as  to  all  other  classes,  and  shall  not  be  tocreased, 
as  admtolstered  by  the  executive  officers  of  the  state,  held  unconstitu- 
tional and  void  as  to  complainant  railroad  companies  on  the  grounds: 
(1)  That  the  classification  of  roads  was  arbitrary  and  discriminatory  and 
deprived  complainants  of  the  equal  protection  of  the  laws;  and  (2)  be- 
cause the  rates  prescribed  and  kept  to  force  by  such  acts  are  confisca- 
tory, it  being  shown  that,  under  the  rates  previously  to  force  which 
were  not  unreasonable  in  themselves,  neither  of  complainants  earned  an 
average  net  tocome  from  its  totrastate  business  exceeding  3  per  cent, 
on  the  value  of  Its  property  devoted  to  the  service,  and  that  under  the 
statutory  rates,  after  they  were  put  to  force,  the  earnings  were  still  less. 
[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  §|  7-11,  15-20; 
Dec.  Dig.  I  12;*  Constitutional  Law,  Cent  Dig.  i  001;  Dec.  Dig.  §  242.*] 

In  Equity.  Suits  by  Western  Railway  of  Alabama  against  the  Rail- 
road Commission  of  Alabama  and  others,  and  by  Central  of  Georgia 
Railway  Company  against  the  same.    On  exceptions  to  report  of  spe- 

•For  other-casei  lee  came  topic  ft  i  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezea 
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dal  master  and  final  hearing.    Exceptions  overruled,  and  decrees  for 
complainants. 

See,  also,  171  Fed.  694. 

On  the  25tli  of  March,  1907,  complainants  and  ten  other  railroad  com- 
panies, seven  of  which  shortly  afterwards  abandoned  their  contests  because 
of  a  trade  whereby  the  executive  department  of  the  state  agreed  to  give  them 
better  rates,  afterwards  carried  into  effect  by  legislative  and  administrative 
acts,  filed  their  bills  in  the  circuit  court  to  enjoin,  among  other  things,  the 
enforcement  of  the  several  statutes  of  this  state  which  prescribed  2%  cents 
per  mile  as  the  maximum  Intrastate  passenger  rate,  fixed  the  maximum  In- 
trastate- rates  for  the  transportation  of  110  commodities  or  articles  of  freight, 
and  made  the  rates  in  force  on  the  1st  day  of  January,  1907,  the  maximum 
Intrastate  freight  rates.  The  statutes  were  assailed  on  the  grounds  that 
the  rates  prescribed  are  confiscatory ;  that  they  deny,  to  complainants  the 
equal  protection  of  the  laws,  in  that  the  classification  of  the  railroads,  in- 
cluding those  of  complainants,  for  rate-making  purposes,  Is  purely  arbitrary 
and  unjustly  discriminatory;  and  that  the  operation  of  the  state  rate  stat- 
utes amounts  to  a  direct  regulation,  by  the  state,  of  interstate  commerce. 
The  hearing  for  a  preliminary  injunction  went  over  at  the  request  of  the  re- 
spondents -  until  the  8th  of  May,  1907,  when  a  preliminary  injunction  was 
issued  in  all  the  cases,  the  respondents  offering  no  evidence  of  any  kind  and 
stating  in  open  court  that  they  did  not  Intend  to  appeal  from  the  orders; 
the  making  of  which,  In  the  then  posture  of  the  cases,  they  admitted  was 
inevitable.  Seaboard  Air  Line  Railroad  Go.  v.  Railroad  Ck)mmlssion  of  Ala- 
bama et  al.  (0.  C.)  155  Fed.  792. 

After  these  injunctions,  an  extra  session  of  the  Legislature  was  called, 
October  9,  1907,  to  convene  November  7th  thereafter,  to  deal  with  such  of 
the  complaining  railroads  as  at  the  time  of  the  assembling  of  the  Legislature 
should  still  Insist  on  their  contests  In  the  federal  court.  At  the  session  so 
held  the  110  Commodities  Act  was  repealed,  and  In  lieu  of  it  a  series  of  stat- 
utes were  enacted  fixing  freight  charges.  These  acts  were  known  as  the 
Eight  Group  Acts,  and  were  approved  November  23,  1907.  Thereupon  the 
complainants  in  these  cases  filed  supplemental  bills,  attacking  the  new  acts 
as  unconstitutional  on  the  same  grounds  as  those  urged  against  the  original 
acts.  On  the  hearing  for  a  preliminary  Injunction,  on  the  proof  submitted 
by  the  parties,  the  court,  being  of  opinion  from  the  evidence  introduced,  on 
the  most  unfavorable  view  which  could  be  Indulged  against  complainants, 
that  it  was  manifest  beyond  any  doubt  that  the  operation  of  the  reduced 
rates  would  be  confiscatory,  Issued  a  preliminary  Injunction  against  the  en- 
forcement of  these  statutes,  and  some  other  statutes,  since  repealed  or  de- 
clared unconstitutional  by  the  Supreme  or  this  court,  which  were  designed 
to  evade  or  destroy  the  jurisdiction  of  the  court,  and  to  force  the  complain- 
ants who  remained  in  the  court  to  abandon  their  contests.  Central  of  Geor- 
gia Railway  Co.  v.  Railroad  Commission  of  Alabama  et  al.  (O.  C.)  161  Fed.  997. 

An  appeal  was  taken  to  the  Circuit  Court  of  Appeals,  which  upheld  the 
orders  of  this  court  regarding  the  statutes  seeking  to  undermine  Its  juris- 
diction and  to  punish  complainants  for  Invoking  it,  but  held,  by  a  divided 
court,  that  the  evidence  presented  in  the  shape  of  ex  parte  afiidavlts,  in 
which  manner  both  sides  without  hint  of  objection  from  either  submitted  the 
question,  did  not  so  strongly  overcome  the  presumption  indulged  in  favor  of 
the  reasonableness  of  rate  statutes  as  to  justify  an  Injunction  against  the 
freight  and  passenger  rates,  before  a  test  of  the  rates  by  an  actual  trlaL 
Thereupon  the  complainants  put  the  rates  into  effect  The  cases  were  then 
referred  to  a  special  master  to  take  and  return  the  testimony  and  report  his 
conclusions  on  the  facts,  and  he  was  afterwards  directed  to  report  his  con- 
clusions on  the  law.  The  order  of  reference  directed  findings  upon  31  in- 
quiries bearing  upon  every  matter  which  could  possibly  throw  light  npon 
the  value  of  complainants'  railroad  and  properties,  the  amount  of  their  inte- 
state and  Intrastate  commerce,  the  value  of  their  property  devoted  to  each 
service,  the  net  and  gross  incomes  received  therefrom,  the  original  cost  and 
present  value  of  the  properties  involved,  the  cost  of  duplicating  it  in  its  con- 
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dition  at  the  time  of  the  inqairy,  and  the  like.  The  investigatlonB  by  Special 
Haster  W.  S.  Thorington  in  these  cases,  and  by  Special  Master  W.  A.  Gunter 
in  the  other  rate  cases  lately  decided  in  this  court,  have  been  as  painstaking 
and  skillful,  and  have  covered  a  wider  range  and  been  more  exhaustlTO  and 
deliberate,  perhaps,  than  in  any  prior  rate  investigation.  These  cases  are 
now  submitted  for  final  decree  upon  the  master's  report  and  the  evidence  re- 
turned by  him,  in  conjunction  with  the  several  exceptions  to  his  findings. 

Lawton  &  Cunningham,  of  Savannah,  Ga.,  R.  E.  Steiner  and  Stein- 
er,  Crum  &  Weil,  all  of  Montgomery,  Ala.,  for  Central  of  Georgia 
Ry.  Co. 

R.  E.  Steiner  and  Steiner,  Crum  &  Weil,  all  of  Montgomery,  Ala., 
for  Western  Ry. 

Robert  C.  Brickell,  Atty.  Gen.,  Samuel  D.  Weakley,  and  Henry  C. 
Selheimer,  both  of  Birmingham,  Ala.,  for  Railroad  Commission  and 
others. 

JONES,  District  Judge  (after  stating  the  facts  as  above).  Con- 
trary to  its  earlier  view,  it  is  now  the  settled  doctrine  of  the  Supreme 
Court  of  the  United  States  that  a  rate  statute  is  obnoxious  to  the  four- 
teenth amendment  if  its  operation  prevents  the  earning  of  just  re- 
muneration on  the  value  of  the  property  devoted  to  the  service,  al- 
though it  yields  some  profit.  To  use  the  language  of  the  Supreme 
Court  in  different  cases  where  the  issue  arose,  a  legislative  act  to  avoid 
conflict  with  the  fourteenth  amendment  must  not  prevent  the  earning 
of  compensation  which  is  "adequate,*'  "full,"  "just,"  and  "reasona- 
ble" ;  or,  to  quote  the  words  of  one  of  the  latest  cases,  "a  fair  return 
upon  the  reasonable  value  of  the  property  at  the  time  it  is  used  for 
the  public." 

In  Central  of  Georgia  Ry.  Co.  v.  Railroad  Commission  of  Alabama 
et  al.  (C.  C.)  161  Fed.  965,  this  court  held,  upon  the  f iacts  then  before 
it,  that  a  carrier  in  Alabama  should  be  permitted,  without  legislative 
interference,  to  earn  above  the  costs  of  rendering  the  service,  and  its 
fixed  charges,  8  per  cent,  upon  the  value  of  the  property  devoted  to 
intrastate  service,  provided  its  charges  are  reasonable  and  the  service 
is  rendered  without  unjust  discrimination.    It  was  then  said: 

"The  carrier  is  made  by  law  an  Insnrer  of  freight,  and  is  required  to  use 
the  highest  degree  of  skill  known  to  the  art  to  prevent  injury  to  its  passen- 
gers. It  must  have  and  keep  its  equipment  up  to  the  standard  of  modern  ex- 
cellence. Necessity  and  policy  alike  demand  that  it  maintain  a  sufficiently 
high  standard  of  wages  to  attract  and  retain  the  services  of  competent  and 
faithful  men  in  all  its  departments.  Its  business  is  in  a  degree  hazardous  when 
best  conducted,  and  shares  for  good  or  ill  the  fortunes  of  the  communities  and 
localities  it  serves,  and  it  must  maintain  and  increase  its  facilities  as  their 
wants  require.  In  all  of  these  matters  its  interests  and  those  of  the  public 
are  in  a  large  sense,  legally  and  morally,  identical.  If  a  schedule  of  rates 
does  not  permit  the  carrier  to  earn  a  sufficient  income  to  properly  discliarge 
these  duties,  the  rights  of  the  public,  as  well  as  the  private  Interests  of  the 
owners,  are  invaded.  The  right  to  remuneration  for  the  cost  of  whatever 
Is  requisite  to  maintain  its  service  so  as  to  meet  the  Just  wants  of  the  public 
and  fully  discharge  the  duties  exacted  of  it  by  law  is  therefore  as  vital  to 
the  public  welfare  as  to  the  well-being  of  the  property  owner,  and  when  we 
state  the  rights  of  the  carrier,  and  enforce  them  in  that  respect,  it  is  only 
another  mode  of  stating  and  enforcing  the  rights  of  the  pubUc."    161  Fed.  If92. 
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The  same  considerations  apply  to  the  right  to  earn  enough  more 
than  the  cost  of  the  service  to  enable  the  property  owner  to  obtain 
just  compensation  for  the  value  of  the  use  of  his  property  in  the  serv- 
ice. 

The  Railroad  Securities  Commission,  appointed  pursuant  to  the  act 
of  Congress  approved  June  18,  1910,  reports : 

''A  reasonable  return  Is  one  which  under  honest  accounting  and  responsible 
management  will  attract  the  amount  of  investors*  money  needed  for  the  de- 
velopment of  our  railroad  facilities.  More  than  this  is  an  unnecessary  bur- 
den. Less  than  this  means  a  check  to  railroad  construction  and  to  the  de- 
velopment of  traffic.  Where  the  investment  is  secure,  a  reasonable  return 
is  a  rate  which  approximates  the  rate  of  interest  wliich  prevails  in  other 
lines  of  industry.  Where  the  future  is  uncertain,  the  investor  demands,  and 
is  Justified  in  demanding,  a  chance  of  added  profit  to  compensate  for  his 
risk.  We  cannot  secure  the  immense  amount  of  capital  needed,  unless  we 
make  profits  and  risks  commensurate.  If  rates  are  going  to  be  reduced  when- 
ever dividends  exceed  current  rates  of  interest,  investors  will  seek  other 
fields,  where  the  hazard  is  less  or  the  opportunity  greater.  In  no  event  can 
we  expect  railroads  to  be  developed  merely  to  pay  their  owners  such  a  re- 
turn as  they  could  have  obtained  by  the  purchase  of  investment  securities 
which  do  not  involve  the  hazards  of  construction  or  the  risks  of  operation." 

The  Interstate  Commerce  Commission,  in  Re  Proposed  Advance  in 
Freight  Rates,  9  Interst.  Com.  R.  413,  discusses  the  question  and  asks : 

"Ought  not  a  railway  be  allowed  to  accumulate,  in  some  form,  a  surplus 
during  fat  years  which  may  tide  over  subsequent  lean  years?" 

It  answers  its  own  question  by  saying : 

*To  this  we  unhesitatingly  answer  in  the  aflfirmative.  In  times  like  the 
present  railroad  companies  should  be  allowed  to  earn  something  more  than 
a  mere  fair  return  upon  their  investment" 

In  Willcox  V.  Consolidated  Gas  Co.,  212  U.  S.  48,  49,  29  Sup.  Ct. 
198,  53  L.  Ed.  382,  15  Ann.  Cas.  1034,  the  Supreme  Court  declared: 

"There  is  no  particular  rate  of  compensation  which  must  in  all  cases  and 
in  all  parts  of  the  country  be  regarded  as  sufficient  for  capital  invested  in 
business  enterprises.  Such  compensation  must  depend  greatly  upon  circum- 
stances and  locality.  Among  other  things,  the  amount  of  risk  in  the  business 
is  a  most  important  factor,  as  well  as  the  locality  where  the  business  is  con- 
ducted and  the  rate  expected  and  usually  received  there  upon  investments 
of  a  somewhat  similar  nature  with  regard  to  the  risk  attending  them. 
There  may  be  other  matters  which  In  some  cases  might  also  be  properly 
taken  into  account  in  determining  the  rate  which  an  investor  might  properly 
expect  or  hope  to  receive  and  which  he  would  be  entitled  to  without  legisla- 
tive interference.'  The  less  risk,  the  less  right  to  an  unusual  return  upon 
the  investments.  One  who  invests  his  money  in  a  business  of  a  somewhat 
hazardous  character  is  very  properly  held  to  have  the  right  to  a  larger  re- 
turn without  legislative  interference  than  can  be  obtained  from  an  invest- 
ment in  government  bonds  or  other  perfectly  safe  security." 

Eight  Per  Cent,  a  Reasonable  Return. 
[1]  Applying  these  general  remarks  to  the  proper  measure  of  re- 
turn on  the  investment  of  the  gas  company — which  was  the  matter 
before  it — the  Supreme  Court  held : 

"That  a  rate  which  would  permit  a  return  of  6  per  cent,  would  be  enough 
to  avoid  the  charge  of  confiscation,  and  for  the  reason  that  a  return  of  such 
an  amount  was  the  return  ordinarily  gought  and  obtained  on  Investmaits  of 
that  degree  of  safety  in  the  city  of  New  York  " 
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It  applied  this  rule  to  a  corporation,  which,  as  it  says,  "monopolizes 
the  gas  service  of  the  largest  city  in  America,  and  is  secure  against 
competition  under  the  circumstances  in  which  it  is  placed" — a  business 
of  which  the  court  further  remarks: 

"So  far  as  it  is  given  us  to  look  into  the  future,  it  seems  as  certain,  as 
anything  of  such  a  nature  can  be,  that  ^,he  demand  for  gas  will  Increase,  and, 
at  the  reduced  price,  increase  to  a  considerable  extent  An  interest  in  such 
a  business  is  as  near  a  safe  and  secure  Investment  as  can  be  imagined  with 
regard  to  any  private  manufacturing  business." 

That  the  business  of  railroads  in  Alabama,  which  must  not  only 
increase  their  facilities  as  the  just  wants  of  the  public  demand  and 
meet  existing  competition,  but  face  also  the  contingency  of  the  build- 
ing of  new  roads  which  will  invade  their  territory  and  traffic,  and 
encounter  the  loss  of  revenue,  at  uncertain  periods,  from  poor  crops, 
or  diminished  production  or  movement  of  manufactures  in  depressed 
conditions  of  trade,  and  the  prevalence  of  epidemics  and  the  interrup- 
tion of  business  and  losses  from  strikes,  floods,  and  the  like,  is  a  much 
more  hazardous  and  uncertain  business  than  that  of  the  gas  company, 
which  the  Supreme  Court  allowed  a  return  of  6  per  cent.,  is  obvious. 
The  Willcox  Case  is  a  controlling  authority,  to  say  nothing  of  nu- 
merous cases  in  state  and  lower  federal  courts,  to  the  effect  that,  un- 
der the  conditions  attending  the  business  of  railroads  here,  any  sched- 
ules of  rates  fixed  by  law,  which  will  not  permit  the  carrier,  where  its 
charges  are  just  and  reasonable  in  themselves,  to  earn  a  return  of  at 
least  8  per  cent,  per  annum  upon  the  value  of  the  property  devoted  to 
the  service,  is  confiscatory. 

Proper  Mode  of  Ascertaining  Value. 

[2]  The  factors  which  must  be  considered  in  valuing  a  railroad  are 
carefully  stated  in  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup.  Ct.  418, 
42  L.  Ed.  819.  The  value  of  property,  unless  it  be  of  a  kind  which  is 
frequently  bought  and  sold  and  therefore  has  a  market  value,  must 
always,  to  a  large  extent,  be  a  matter  of  opinion.  The  controlling 
considerations  are  generally  the  us*e  to  which  the  property  is  or  can 
be  put,  and  the  amount  for  which  the  property  will  sell  for  these  pur- 
poses, or  the  profit  which  can  be  made  from  its  use.  Property  with  us 
is  seldom  taxed  at  its  full  value,  and  its  assessed  value  for  taxation 
may  be  an  important,  although  not  by  any  means  a  controlling,'  consid- 
eration. The  price  the  owner  paid  for  the  property  at  the  time  he  ac- 
quired it,  if  conditions  are  similar  at  the  time  of  the  inquiry,  may 
also  be  of  weight.  A  fundamental,  and  generally  controlling,  inquiry 
is :  What  will  it  cost  to  reproduce  the  property  in  its  existing  con- 
dition at  the  time  of  the  inquiry? 

In  the  several  Rate  Cases,  196  Fed.  820,  heretofore  decided  by  this 
court,  the  court  held: 

'*The  original  cost  of  a  railroad  may  in  some  instances  reflect  light  upon, 
or  even  determine,  the  present  value,  as  when  it  is  of  very  recent  construc- 
tion.    But  ordinarily  It  is  of  little  assistance  in  that  regard,  since  many . 
items  of  value  may  be  donations  by  the  government  or  individuals.    •    •    <>  * 
Or  the  road  may  have  been  built  long  before  the  period  of  the  inquiry  at 
greatly  less  or  greatly  higher  prices  than  those  prevailing  at  the  time  of  the 


Digitized  by 


Google 


960l.  197  FEDERAL  BEPORTER 

Inqiiiry.  Or  its  original  codtzhlght  be  involved  in  obsonrity  and  may  in- 
clude the  cost  of  abandoned  or  destroyed  portions  of  the  property,  which 
should  not  figure  in  the  inventory  for  the  present  time,  or  the  road  may  have 
been  bought  at  a  forced  sale  in  times  of  panic  at  a  nominal  price  or  in 
inflated  times  at  a  corresponding  price ;  er  the  road  costing  little  originally, 
may  have  developed  from  many  contributing  causes  Into  being  property  of 
great  value.  And  in  every  case,  after  finding  the  original  cost,  when  pos- 
sible to  be  done,  the  question  would  still  have  to  be  solved  as  to  whether 
such  original  cost  is  the  same  as  the  present  value,  which  would  involve  the 
determination  of  the  present  value  for  such  comparison  independent  of  the 
original  cost,  and  in  no  other  or  better  way  than  on  reproduction  values." 

In  a  report  made  by  the  Railroad  Securities  Commission  to  the 
President  it  is  declared : 

"A  fundamental,  though  not  necessarily  a  controlling,  element  in  value, 
is  cost  of  reproduction.  This  is  true  of  property  in  general.  It  has  been 
specifically  affirmed  of  railroad  property  by  the  Supreme  Court  of  the  United 
States.  Eminent  railroad  men  who  have  appeared  before  this  commission 
have  stated  that  in  their  opinion  cost  of  reproduction  or  physical  value  was 
the  most  important  single  element  in  determining  the  true  value  of  a  rail- 
road as  a  whole." 

Value  of  Entire  Property  Used  by  Western  Railway  in  Alabama. 

The  Western  of  Alabama  Railway  Company  was  organized  in  1883 
by  the  Central  Railway  &  Banking  Company  of  Georgia  and  the 
Georgia  Railroad  &  Banking  Company,  which  purchased  the  property 
of  the  old  Western  Railroad  of  Alabama  and  conveyed  it  to  the  West- 
ern Railway,  for  3,000  shares  of  the  capital  stock  of  the  par  value  of 
$100  per  share,  and  the  assumption  of  certain  bonds  due  by  the  old 
Western  Railroad  of  Alabama.  At  the  time  of  the  purchase,  Uie  West- 
ern Railroad  owned  not  only  the  line  of  railroad  from  West  Point, 
Ga.,  to  Selma,  Ala.,  but  also  what  was  known  as  the  Columbus  Branch, 
running  from  Opelika,  Ala.,  to  Columbus,  Ga.  The  Railway  Company 
subsequently  sold  this  branch  road  to  the  Columbus  &  Western  Rail- 
way, which  under  the  terms  of  the  sale  paid  a  part  of  the  contract 
price  in  cash  and  assumed  certain  of  the  outstanding  bonds.  The 
capitalization  of  the  Western  of  Alabama  Railway,  for  many  years 
past,  has  been  $3,000,000  of  stock,  and  $1,543,000  of  bonds  which  bear 
4%  per  cent,  interest  annually.  Including  about  300  feet  of  road  in 
Georgia,  which  is  properly  treated  as  a  part  of  the  Alabama  prop- 
erties, the  Western  Railway  of  Alabama  operates  a  railroad  from 
West  Point,  Ga.,  through  Montgomery,  Ala.,  to  Selma,  Ala.,  a  dis- 
tance of  130.20  miles.  With  the  exception  of  Opelika  there  are  no 
towns  of  any  size  between  West  Point  and  Montgomery,  or  between 
Montgomery  and  Selma,  and  at  each  of  these  points  it  has  competi- 
tion in  its  interstate  business  which  constitutes  the  greater  part  of 
its  commerce.  The  lines  of  the  Western  of  Alabama  Railway  are  of 
an  average  age  of  50  years  or  over,  and  the  original  cost  of  its  construc- 
tion is  involved  in  obscurity.  What  it  cost  the  present  owners  is 
shown  by  the  price  paid  by  them  for  it.  Prior  to  1907,  improvements 
and  betterments  were  charged  to  operating  expenses,  and  we  have  no 
separate  record  of  them ;  but  afterwards,  in  compliance  with  instruc- 
tions from  the  Interstate  Commerce  Commission,  a  record  was  kept, 
by  which  it  appears  that  the  amount  expended  in  improvements  and 
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bdttenftents  lipon  tKe  prdp^rty;  smCte  June;  19G8,  up  to  the  latest  prac- 
ticable date  before  the  closing  of  the  testimony,  was  the  sum  of  $595,- 
226.72.  The  proof  leaves  no  doubt  whatever  that  the  road  was  worth 
what  it  cost  the  Western  Railway  at  the  time  of  the  purchase  in  1883. 
It  has  been  managed  skillfully  and  economically.  In  the  language  of 
the  consulting  engineer,  whp  was  one  of  the  chief  witnesses  for  the 
respondents : 

"Tbere  is  no  road  in  the  South  that  coippares  with  it  from  an  engineering 
standpoint  and  from  a  maintenance  of  way  standpoint" — that  the  witness 
knew  of. 

Reproduction  Cost. 

Naturally,  with  the  development  of  the  country  since  1883,  the  road 
has  greatly  enhanced  in  value.  The  reproduction  cost  of  the  prop- 
erty, in  its  existing  condition,  being  a  fundamental  element  in  arriving 
at  the  true  value  of  the  property,  much  evidence  was  adduced  on  that 
point.  The  master's  report  shows  in  great  detail  the  pains  taken  to 
arrive  at  the  true  cost  of  everything  which  would  enter  into  a  dupli- 
cation of  the  Western  Railway.  Frequent  adjournments  of  his  sit- 
tings were  taken  to  give  the  parties  opportunity  to  investigate  and 
verify,  from  the  books  and  records  of  the  company,  data  and  statistics 
furnished  by  their  officers.  Greater  care  could  not  have  been  taken, 
than  was,  to  have  full  proof  on  these  matters.  The  original  maps  and 
profiles  by  which  a  large  part  of  the  road  was  constructed  were  fur- 
nished engineers,  and  they  made  maps  and  profiles  of  other  portions 
of  the  road.  Every  separate  item  of  expense  required  to  build  the 
railroad,  according  to  the  maps  and  profiles,  was  enumerated  and  fur- 
nished the  respondents,  with  the  estimated  cost  of  doing  each  part 
of  the  work.  Much  testimony  was  taken  as  to  the  time  it  would  re- 
quire to  duplicate  the  road,  the  cost  of  excavations,  fills,  bridges,  sta- 
tion houses,  track  laying,  rails,  spikes,  assembling  the  workmen,  ma- 
terial, etc.,  and  the  time  required  to  reconstruct  it,  and  also  as  to  the 
number,  kind,  and  cost  of  cars  and  equipment  in  use,  and  the  per- 
centage of  depreciation  from  use  of  both  roadway  and  equipment,  and 
every  separate  parcel  of  right  of  way  in  country  and  town  was  enu- 
merated, its  value  estimated,  and  proof  taken  thereon.  No  success- 
ful effort  was  made  to  shake  the  substantial  correctness  of  these  esti- 
mates, which  were  proved  by  the  great  weight  of  the  testimony. 

Untenable  Objections. 

The  chief  objection  was  as  to  the  value  of  the  rights  of  way  in  the 
country.  It  was  insisted  that  the  method  of  arriving  at  the  value  of 
the  country  rights  of  way  was  erroneous  because,  in  the  estimates  oi 
the  value  of  the  land  actually  included  in  the  right  of  way,  an  addi- 
tional amount  per  acre  was  added  for  what  is  called  "damage  value," 
and  the  expense  of  acquiring  or  condemning  the  property,  etc.  The 
respondents  insisted  that  the  separate  strips  of  land  used  for  the  right 
of  way,  should  be  valued  at  so  much  per  acre,  as  where  farm  lands 
are  sold  in  a  body,  and  that  the  fact  should  be  ignored  in  estimating 
the  cost  of  reproduction,  that  a  railroad  must  not  only  pay  for  the 
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value  of  the  land  actually  taken  for  the  right  of  way,  but  also  the 
damages  on  account  of  the  diminished  value  of  the  parcel  not  taken, 
in  consequence  of  the  construction  of  the  road  through  the  property 
from  which  the  right  of  way  strip  was  taken.  It  was  shown  by  the 
decided  weight  of  the  testimony,  and  is  also  a  matter  of  common  knowl- 
edge, and  has  been  frequently  decided  by  the  courts,  that  in  estimating 
the  cost  of  obtaining  a  right  of  way,  the  damage  to  the  value  of  the 
land  not  taken,  and  the  further  expenses,  such  as  the  procuring  of 
title,  etc.,  are  proper  to  be  considered  in  addition  to  the  market  price 
of  the  land  actually  taken,  in  estimating  the  cost  of  reproducing  the 
right  of  way.  In  the  language  of  the  Railroad  Commission  of  the 
State  of  Washington : 

"In  order  to  reproduce  the  right  of  way  used  for  iraUroad  purposes,  !t  Is 
necessary  to  pay  In  addition  to  the  market  price  of  the  land  taken,  prices 
ranging  from  such  to  500  per  cent.  In  excess  thereof,  to  cover  the  consequen- 
tial damages  to  the  land  not  taken,  and  because  of  the  necessities  of  the  rail- 
road company  to  have  the  particular  land  sought*' 

The  value  claimed  by  the  complainant  for  the  right  of  way  in  the 
country  amounted  to  a  little  more  than  10  per  cent,  of  the  total  right 
of  way  values  claimed  by  the  railroad,  and,  as  to  the  valuation  oi  tlie 
rights  of  way  in  the  country,  the  difference  between  complainant's  and 
respondents'  witnesses,  the  "damage  value,"  etc.,  being  eliminated,  does 
not  amount  to  more  than  $500.  As  to  the  value  of  lots  used  in  towns 
and  rights  of  way  therein,  no  increased  value  was  claimed  on  account 
of  damages  to  adjacent  tracts  or  lots,  and  respondents'  witnesses  fixed 
the  value  of  the  real  estate  and  rights  of  way  at  Opelika,  Montgomery, 
and  Selma  at  a  higher  figure  than  claimed  by  the  complainant. 

The  master  found  that  the  reproduction  cost  of  the  roadway  and 
equipment  (excluding  in  the  computation  the  value  of  the  intangible 
property,  current  assets,  and  "other  real  estate,"  not  used  in  the  busi- 
ness) was  as  follows :  1906,  $5,206,371.69;  1907,  $5,305,581.73;  1908, 
$5,476,490.59;  1909,  $5,536,571.12;  1910,  $5,657,140;  1911,  $6,153,- 
483.02. 

Tax  Valuations. 

The  proof  shows  that  during  these  same  years,  with  the  exception 
of  1906,  when  the  franchise  or  intangible  values  were  not  assessed,* 
taxes  were  assessed  on  both  physical  property  and  tangible  values  at 
what  was  considered  60  per  cent,  of  its  real  valued  and  that  run  out 
to  100  per  cent,  the  tax  value  of  the  physical  property  and  franchises 
was  as  follows:  1906, $4,074,242 ;  1907, $6,136,487;  1908, $6,136,687; 
1909,  $5,394,208 ;  1910,  $5,65 1,142.  The  value  of  the  franchise  included 
in  the  above  assessments  was  as  follows :  1906,  $1,626,661.50 ;  1907,  $1,- 
626,661.50;  1908,  $1,626,661.50;  1909,  $876,446.66 ;  1910,  $970,883.33. 
The  average  tax  value  of  the  property  for  the  past  five  years  prior  to 
the  closing  of  the  evidence  being  $5,478,553.  The  value  of  "current 
assets"  used  in  the  business  was  not  included  in  the  property  taxed, 
and  amounted  on  the  average  during  the  period  of  the  inquiry  to 
$514,974.82  per  annum. 

The  master,  in  view  of  all  the  evidence,  very  correctly  found  that 
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the  average  annual  valufe  of  the  entire  property  of  the  Westerti  Rail- 
way of  Alabama,  devoted  to  or  contributing  to  its  entire  business  in 
Alabama  during  the  six  years  prior  to  the  dosing  of  the  testimony, 
was  $6,963,208. 

How  to  Apportion  Value  of  Property  to  Each  Service, 

[8]  It  is  obvious  that  the  property  and  equipment  of  a  railroad, 
used  indiscriminately  in  interstate  and  intrastate  commerce,  cannot 
be  divided  or  split  up  so  that  we  may  select  any  given  separate  part 
of  the  railroad  and  its  equipment  as  devoted  exclusively  to  interstate 
or  intrastate  commerce.  No  such  physical  division  is  possible.  The 
only  feasible  way  in  which  the  value  of  the  property  devoted  to  the 
use  of  intrastate  commerce  can  be  ascertained  is  first  to  find  the  value 
of  the  entire  property  employed  in  common  in  both  interstate  and  in- 
trastate commerce,  and  then  to  find  by  comparison  of  the  volumes  of 
its  revenues  in  each  business,  or  by  some  other  measure,  what  pro- 
portion is  used  in  each,  and  thus  to  arrive  at  the  value  of  the  property 
devoted  to  intrastate  commerce.  It  has  been  repeatedly  held  by  the 
Supreme  Court: 

"That  the  state  cannot  justify  unreasonably  low  rates  for  domestic  trans- 
portation considered  alone,  on  the  ground  that  the  carrier  is  earning  large 
profits  on  its  interstate  business,  over  which,  so  far  as  rates  are  concerned, 
the  state  has  no  control.  Nor  can  the  carrier  justify  unreasonably  high 
rates  on  the  ground  that  in  that  way  it  wUl  be  enabled  to  meet  losses  on  its 
interstate  business." 

No  intelligent  person,  at  all  familiar  with  our  dual  system  of  gov- 
ernment, is  ignorant  of  the  truth  that  a  carrier's  profits  from  its  inter- 
state commerce  cannot  be  included  in  its  earnings  from  its  domestic 
business,  in  determining  whether  the  returns  from  the  latter  are  con- 
fiscatory. Yet  we  frequently  find  men,  sometimes  thoughtlessly,  and 
sometimes  deliberately,  seeking  to  delude  public  opinion,  asserting 
that  a  decision  pronouncing  domestic  rates  unreasonable  must  be  un- 
just and  vicious,  because  the  carrier,  out  of  the  combined  earnings 
from  its  entire  business,  state  and  interstate,  is  enable4  to  declare 
sufficient  dividends  to  keep  its  stock  at  or  above  par.  No  just  person 
needs  to  be  reminded  that  a  decision  on  such  a  question  cannot  be  un- 
just, because  the  court,  in  ascertaining  the  facts  which  must  control 
its  judgment,  refuses  to  mingle  earnings  which  the  supreme  law  for- 
bids to  be  intermingled.  Every  intelligent  person  is  aware  that  the 
operation  of  a  rate  statute  on  a  carrier's  domestic  business  may  not 
allow  just  compensation  for  the  use  of  the  property  devoted  to  that 
service,  and  yet  that  it  may  earn  sufficient  profit  from  its  interstate 
business  to  give  its  stock  a  rating,  at  or  above  par,  in  the  markets  of 
the  country. 

In  the  Rate  Cases  lately  decided  by  this  court,  196  -Fed.  824,  it  was 
said: 

"It  is  admitted  that  the  allotment  to  interstate  and  intrastate  commerce  of 
the  proper  share  of  the  propery  used  in  common  by  the  two  is  an  exceedingly 
difficult  problem,  arising  from  the  conceded  fact  that,  though  the  units  of 
service  are  the  same  in  each,  the  relative  aggregate  cost  of  the  two  services 
is  very  different    If  the  ton  and  pass^ger  miles  were  of  unifoirm  cost  ia 


Digitized  by 


Google 


964  197  FBDBBAL  &BP0BT£:A 

the  two,  of  course,  tlie  share  of  each  In  the  use  of  the  property  would  be  the 
proportion  of  the  whole  value  which  the  gross  earnings  of  each  bear  to  the 
other,  or  the  earnings  of  each  to  the  whole  earnings.  But  where  two.  per- 
sons or  patrons  are  served  by  a  common  property,  one  may  do  less  business, 
but  require  in  doing  it  the  use  of  the  property  in  a  greater  proportion 
than  the  other  and  therefore  the  relation  of  the  respective  services  to  each 
other  can  only  be  determined  by  first  settling  the  relative  cost  of  doing  each 
business.  Chicago,  etc,  v.  Tompkins,  176  U.  B.  179  [20  Sup.  Ct:  336,  44  L. 
Ed.  4171.  The  difficult^  of  the  problem  arises  from  the  fact  that  the  cost 
of  tramsportation  involves  an  assessment  on  the  subje^  of  commerce  of 
charges  to  cover  common,  general,  overhead,  or  nonhaulage  expenses  and 
also  the  haulage  cost,  and  that  there  is  no  way  of  allocating  such  charges  to 
the  transportation  items  when  the  property  is  used  in  common.  •  •  •  It 
.  cannot  be  said  what  share  of  these  common  expenses  shall  be  apportioned 
to  an  intrastate  ton  or  passenger  being  transported,  it  may  be,  in  the  same 
train  and  car  with  the  interstate  tons  and  passengers.  The  solution  of  the 
question  has  heretofore  been  made  to  rest  entirely  on  the  experience  and 
testimony  of  experts  as  to  the  relative  difference  in  cost  of  the  two  services, 
and  in  every  case  in  which  the  question  has  arisen  the  witnesses  have,  while 
agreeing  on  the  fact  that  local  or  intrastate  business  is  more  costly  than 
through  or  Interstate  business,  varied  very  widely  as  to  the  amount  of  such 
differences*' — ^according  to  the  conditions  under  which  the  two  businesses 
were  conducted. 

As  the  inquiry  relates  to  what  is  a  fair  return  upon  the  value  of  the 
property  used  in  the  different  businesses,  and  the  cost  of  doing  the 
two  businesses  is  not  the  same,  it  is  manifest  that  the  net  earnings 
cannot  be  the  same,  and  that  to  treat  them  as  such  and  to  apportion 
the  value  of  the  use  of  the  railroad  in  intrastate  business  according  to 
the  gross  earnings  in  interstate  and  intrastate  commerce  is  to  estab- 
lish a  wrong  standard  of  remuneration  for  the  use  of  the  value  of 
the  property  devoted  to  intrastate  commerce.  Sm)rth  v.  Ames,  169 
U.  S.  466,  18  Sup.  Ct.  418,  42  L.  Ed.  819;  Chicago  v.  Tompkins,  176 
U.  S.  167,  20  Sup.  Ct.  336,  44  L.  Ed.  417.  In  the  latter  case  the  Su- 
preme Court,  speaking  of  the  findings  of  the  lower  court  to  the  effect 
that  it  could  not  determine  the  cost  of  the  local  business  with  math- 
ematical accuracy,  said: 

"The  statement  is  undoubtedly  true,  but  there  lire  many  things  which 
have  to  be  determined  by  courts  and  juries,  in  respect  of  whidi  mathematical 
certainty  Is  not  possible.  •  •  •  Beyond  the  figures  given  from  the  books 
<5f  the  comijany  of  the  actual  cost  of  doing  the  total  business  of  the  company, 
there  was  the  testimony  of  several  experts  as  to  the  relative  cost  of  doing 
local  and  through  business.  Such  testimony  is  not  to  be  disregarded,  simply 
because  it  cannot  demonstrate  by  figures  the  exact  amount  or  per  cent  of 
the  extra  cost.  That  there  is  a  difference  is  manifest,  and  upon  such  differ- 
ence the  opinion  of  experts,  familiar  with  the  railroad  business,  is  competent 
testimony  and  cannot  be  disregarded." 

Various  rules  have  been  followed  bjr  the  courts  and  text-writers; 
but,  as  the  master  correctly  observes,  m  all  the  cases  since  Smyth  v. 
Ames,  distribution  of  operating  expenses  has  been  effected  in  propor- 
tion to  the  gross  revenue,  with  an  extra  load  for  local  business  varying 
in  amount  according  to  the  varying  conditions,  and  such  distribution 
made  by  experts  skilled  in  railroad  transportation,  with  practical  uni- 
formity, has  been  accepted  by  the  courts  in  ascertaining  the  value  of 
the  property  the  carrier  devotes  to  its  local  business.  In  no  case  which 
the  writer  has  examined  has  any  testimony  ever  been  given  that  the* 
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cost  of  earning  a  dollar  in  intrastate  traffic  was  less  than  10  per  cetit. 
more  on  the  dollar  than  the  average  cost  of  earning  a  dollar  on  all 
traffic,  and  in  nearly  all  the  cases  the  excess  cost  of  doing  intrastate 
business  was  shown  to  be  far  more.  In  the  three  Rate  Cases,  196 
•Fed.  800,  recently  decided  in  this  court,  a  method  of  ascertaining  these 
expenses,  without  the  use  of  a  "load,"  in  general,  was  formulated  by 
Mr.  W.  A.  Colston,  on  what  is  called  the  "Unit  of  Service  Basis 
Equdized."  The  master  in  those  cases  found  this  method  very  useful 
in  ascertaining  the  expenses  of  freight  and  passenger  services,  and 
their  division  between  interstate  and  intrastate  business,  and  the  find- 
ings of  the  master  using  that  plan,  whose  results  were  verified  in  other 
ways,  were  approved  by  this  court.  It  would  unduly  swell  this  opin- 
ion to  enter  upon  any  discussion  of  the  merits  of  the. Unit  of  Service 
Basis  Equalized  as  compared  with  the  practice  of  adding  a  "load"  to 
the  cost  of  doing  intrastate  business.  The  special  master  did  not  think 
the  Unit  of  Service  Basis  applicable  in  this  case  owing  to  the  condi- 
tions with  which  he  dealt,  and  found  it  inaccurate  in  some  respects, 
when  applied  to  the  business  of  these  complainants. 

The  master  found  that  the  revenue  basis  with  a  "load"  of  10  per 
cent,  more  to  earn  a  dollar  in  intrastate  freight  traffic  than  the  cost  of 
earning  a  dollar  on  all  freight  traffic,  and  of  5  cents  more  to  earn  a 
dollar  on  intrastate  passenger  traffic'than  the  average  cost  of  earning 
a  dollar  on  all  passenger  traffic,  was  the  proper  basis  for  dividing  the 
cost  of  operating  expenses  between  interstate  and  intrastate  traffic,  and 
employed  that  method.  He  found  that  the  actual  value  of  complain- 
ant's property  (excluding  "other  real  estate,"  not  used  in  the  business) 
assignable  to  its  intrastate  business  in  Alabama  was  as  follows :  1906, 
$2,315,983.11;  1907,  $2,419,182.85;  1908,  $2,438,666.42;  1909,  $2,- 
451,577.13;  1910,  $2,369,273.70;  1911  (latest  practicable  date),  $2,- 
616,443.18. 

He  reported  that  the  gross  earnings  of  the  complainant,  in  both  in- 
terstate and  intrastate  freight  and  passenger  traffic,  were  as  follows : 

1906,  $1,126,105.39;  1907,  $1,195,146.81 ;  1908,  $1,143,550.21 ;  1909, 
$1,073,099.20;  1910,  $1,167,402.61;  1911  (latest  practicable  date), 
$1,000,274.60. 

He  further  found  that  its  net  income  for  the  same  years,  from  all 
of  its  business,  state  and  interstate,  was  as  follows :    1906,  $347,416 ; 

1907,  $297,414.29;  1908,  $134,721.62;  1909,  $156,750.68 ;  1910,  $222,- 
068.42;   1911  (latest  practicable  date),  $197,698.09. 

He  further  found  that  the  net  intrastate  income  for  those  years 
was  as  follows:  1906,  $84,434.93 ;  1907,  $67,538.66;  1908,  $17,329.- 
47;    1909,  $28,332.31 ;    1910,  $45,165.23;    1911,  $45,095.25. 

Complainant's  total  net  income  from  its  intrastate  business  for  the 
SIX  years  amounted  to  $287,895.85,  or  an  average  net  income  on  all  in; 
trastate  business  of  $47,982.64  per  year. 

The  per  pent,  earned  from  its  intrastate  business  for  each  of  said 
years,  on  the  value  of  the  portion  of  the  property  devoted  to  intrastate 
business,  was  as  follows :    1906,  3.65  per  cent. ;   1907,  2.79  per  cent. ; 

1908,  ,711  per  cent.;  1909,  1.J6  per  cent;  1910,  1.91  per  cent.;  1911, 
1.72  per  cent 
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This  IS  an  average  yearly  per  centum  of  1.99  per  cent.,  or  6  per 
cent,  less  than  the  remuneration  complainant  was  entitled  to  earn, 
without  legislative  interference,  under  the  Constitution  and  laws,  from 
its  intrastate  business. 

Neither  the  Passenger  Rate  Act,  nor  the  110  Commodities  Act,  nor 
the  Eight  Group  Acts,  went  into  effect  on  the  lines  of  complainants 
until  the  1st  day  of  June,  1909,  in  consequence  of  the  preliminary  in- 
junctions. In  ascertaining  the  effect  of  either  of  those  rates,  the  mas- 
ter has  not  been  compelled  to  indulge  in  speculations  of  any  sort,  but 
has  had  the  benefit  of  a  knowledge  of  the  conditions  as  they  actually 
existed  during  the  several  periods  anterior  to  June  1,  1909,  and  since 
then  has  seen  the  eflfect  of  the  Passenger  Rate  Act  and  the  Eight 
Group  Act,  by  an  actual  trial  of  them  for  nearly  two  years  more. 

The  rates  in  effect  on  the  Western  Railway,  when  the  legislation 
complained  of  was  enacted,  were  known  as  the  "Company  Rates." 
They  had  been  in  force  since  1903,  and  remained  in  effect  as  to  intra- 
state traffic  until  the  Eight  Group  Acts  and  the  Passenger  Rate  Act 
were  put  in  force  June  1,  1909.  The  master  finds  that  the  losses  in 
earnings  which  the  Western  Railway  would  have  sustained  from  April 
1,  1907,  to  May  31,  1909,  had  the  statutory  rates  been  put  into  effect 
during  that  period,  would  have  been  as  follows :  For  the  fiscal  year 
1907,  $38,265.46;  for  the  fiscal  year  1908,  $38,292.11;  for  the  fiscal 
year  1909,  $48,321.94;  for  the  fiscal  year  1910  (from  July,  1910,' 
through  April,  1911),  $54,305.71. 

The  "Company  Rates"  permitted  a  free  flow  of  freight  and  pas- 
senger traffic  and  had  been  accepted  for  years  by  the  authorities  and 
the  public  as  reasonable.  Indeed,  two  years  prior  to  the  enactment 
of  the  present  rate  statutes,  the  Railroad  Commission  of  Alabama  had 
made  an  exhaustive  investigation  of  the  reasonableness  of  the  rates 
of  the  chief  carriers  then  in  force  in  Alabama,  and  decided  that  it  had 
no  power  to  reduce  them,  because  those  rates  were  not  yielding  to 
the  carriers  anything  like  a  just  return  upon  the  value  of  the  property 
devoted  to  their  intrastate  business. 

Reduction  of  Rates  Had  No  Appreciable  Effect  in  Stimulating-  Pas- 
senger and  Freight  Traffic. 

Much  testimony  was  taken  and  many  statistics  offered  as  to  the 
effect  of  the  reduction  of  the  rates  in  stimulating  freight  and  pas- 
senger traffic.  The  witnesses  were  generally  of  the  opinion  that  the 
reductions  in  the  rates  had  no  appreciable  effect  on  the  volume  of 
traffic,  and  that  such  increase  in  traffic  as  has  occurred  since  June  1, 
1909,  was  simply  a  continuation  of  the  normal  increase  in  traffic  re- 
sulting from  the  growth  and  general  prosperity  of  the  country.  The 
proof  bears  out  this  conclusion,  as  well  as  the  conclusion  of  the  master 
that  whenever  there  was  an  increase  or  decrease  in  interstate  business 
it  was  reflected  in  intrastate  traffic,  and  that  as  a  generaV  thing,  with 
few  exceptions : 

''When  tonnage  and  revenue  In  affected  trafDc  (Intrastate  business)  In- 
creased, they  also  Increased  In  unaffected  traffic  (interstate  business),  and 
when  they  fell  off  in  one,  they  fell  off  in  the  other." 
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It  also  appears  that,  in  many  periods  when  there  was  an  increase  in 
gross  revenue,  the  ratio  of  operating  expenses  to  gross  revenues  had 
so  increased  that  there  was  less  net  profit  than  in  other  periods  when 
the  gross  revenue  was  less.  It  is  clear  from  the  testimony  that  the 
reduction  in  rates  has  not  stimulated  the  intrastate  business  of  com- 
plainant, and  certainly  not  to  such  an  extent  as  to  yield  it  a  fair  re- 
turn on  its  property  devoted  to  that  service,  when  the  former  higher 
rates,  \^hich  were  reasonable  and  allowed  by  law,  yielded  an  insuffi- 
cient return. 

Rates  Confiscatory  by  Any  Standard. 

Whether  we  fix  the  value  of  the  entire  property  of  the  Western 
Railway  at  the  amount  which  it  was  shown  it  would  cost  to  reproduce 
it,  or  at  the  values  at  which  it  was  assessed  at  taxation,  or  whether  we 
adopt  the  Unit  of  Service  Basis,  or  the  method  adopted  by  the  master 
in  these  cases,  to  determine  the  value  of  the  proportion  of  the  whole 
property  properly  assignable  to  the  intrastate  business,  or  determine 
it  in  any  other  mode  now  known  to  the  courts — even  if  we  should  re- 
duce the  values  thus  obtained  by  one-half,  which  no  one  will  claim,  in 
view  of  the  evidence,  could  be  done — it  is  perfectly  manifest  that  the 
Western  Railway's  net  earnings  on  the  value  of  the  proportion  of 
the  property  devoted  to  its  intrastate  business  would  fall  far  below 
the  amount  necessary  to  relieve  the  rSttes  of  the  charge  of  confisca- 
tion. 

Org?inization  of  Central  of  Georgia  Railway  Company. 

The  present  Central  of  Georgia  Railway  Company  was  organized 
in  November,  1895,  pursuant  to  a  plan  of  reorganization  eflFected  by 
Thomas  and  Ryan,  who,  under  foreclosure  proceedings,  became  pur- 
chasers of  the  main  line  and  other  railroad  and  properties  of  its  pred- 
ecessor, the  old  Central  Railroad  &  Banking  Company  of  Georgia^  and 
afterwards  conveyed  them  to  the  Central  of  Georgia  Railway  Com- 
pany. 

The  total  mileage  of  the  Central  System  in  Alabama  and  Georgia, 
including  4^  miles  in  Tennessee,  at  the  time  the  master  made  his 
report,  was  1,915.85  miles,  and  its  capitalization  at  the  time  of  the 
organization,  including  stocks  and  bonds  which  represented  the  then 
entire  value  of  the  system,  was  $54,410,000.  The  proof  shows  that 
the  capitalization  of  the  Central  of  Georgia  Railway  at  the  time  of 
its  organization  was  about  the  same  as  that  of  the  old  Central  Rail- 
road &  Banking  Company,  and  that  the  capitalization  per  mile  of  the 
old  and  new  companies,  including  both  stocks  and  bonds,  at  that  time, 
was  about  the  same,  notwithstanding  the  receivers  of  the  old  company 
had  put  about  $2,500,000  in  improvements  and  betterments  on  the 
road  from  its  earnings.  The  bonds  and  stocks  of  the  old  companies 
were  less  in  amount  than  the  cost  of  the  property  which  passed  from 
it  to  the  Central  of  Georgia  Railway  Company.  Since  that  time  the 
value  of  the  original  property  has  increased,  and  the  company  has 
acquired  other  property,  and  its  capitalization  has  increased  to  $53,- 
609,618,  represented  by  property  whose  market  value  at  the  time  the 
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master  made  his  report  was  $64,350,362,  or  $10,750,744  in  excess  of 
the  amount  at  which  the  Central's  properties  are  now  capitalized. 

Character  of  Line  Operated  in  Alabama. 

The  lines  owned  and  operated  in  Alabama  by  the  Central  of  Georgia 
Railway  arid  their  mileage  are  as  follows:  From  Girard  to  Anda- 
lusia, 136.82;  Columbus  (Phc3enix  City)  to  Birmingham,  155.27;  Opel- 
ika  to  Roanoke,  36.12;  Montgomery  to  Eufaula,  79.95;  Eufaula  to 
Ozark,  60;  Lyerly-Dewey  Branch,  2.52 — ^making  the  total  length  of 
the  lines  owned  in  Alabama  by  the  Central  470.38.  It  also  operates 
the  following  leased  lines  in  Alabama:  From  Henry-Ellen  to  Mar- 
garet, 10.62  miles;  from  Columbia  to  Lockhart,  91.47  miles;  Alabama 
portion  of  line  from  Macon,  Ga.,  to  Eufaula,  Ala.,  1  mile ;  Alabama 
portion  of  line  from  Smithville,  Ga.,  to  Columbia,  Ala.,  1.40  miles. 
The  total  mileage  of  the  lines  operated  under  lease  in  Alabama  is  104.39 
miles,  which  with  the  owned  miles  makes  the  total  mileage  of  the  Cen- 
tral of  Georgia  Railway  Company  in  Alabama  574.77  mHes  and  a  total 
mileage,  as  we  have  seen,  of  1,915.85,  in  Alabama  and  Georgia.  The 
proof  shows  that  the  affairs  of  the  company  have  been  economically 
and  prudently  managed. 

The  history  of  the  several  lines  in  Alabama,  as  shown  by  the  evi- 
dence, amply  justifies  the  mastg-'s  statement: 

"That  most  of  these  lines  of  road,  by  reasons  of  foreclosures  and  mergers, 
had  a  rather  precarious  existence  before  their  absorption  by  the  Central,  and 
that  none  of  them,  with  the  exception  of  the  Columbus-Birmingham  Line, 
can  be  considered  as  having  been  very  profitable  or  successfuL*** 

Comparison  Between  Alabama  and  Georgia  Part  of  System. 

It  was  shown  that,  as  compared  with  the  remainder  of  the  system 
operated  in  Georgia,  these  Alabama  lines  have  not  contributed  to  the 
general  revenues,  freight  or  passenger,  or  to  the  volume  of  business, 
as  reflected  in  tonnage  or  passengers,  in  like  proportion  to  the  lines 
operated  in  Georgia.  The  proof  shows  that  for  the  12  months  ending 
June  30,  1910,  the  intrastate  freight  revenue  in  Georgia  was  about 
six  times  greater  than  the  intrastate  freight  revenue  in  Alabama,  and 
that  the  interstate  freight  revenue  in  Georgia  was  about  three  times 
that  of  Alabama.  The  total  transportation  revenue,  Georgia  intra- 
state, was  between  five  and  six  times  that  of  Alabama.  The  number 
of  tons  of  freight,  Georgia  intrastate,  was  between  four  and  five  times 
that  of  Alabama.  The  ton  mileage  revenue  freight,  Georgia  intra- 
state, was  something  more  than  eight  times  that  of  Alabama.  The 
number  of  revenue  passengers,  Georgia  intrastate,  was  nearly  twice 
greater  than  in  Alabama,  and  so  was  the  number  of  revenue  passen- 
gers, Georgia  interstate.  The  revenue  passengers  one  mile,  Georgia 
intrastate,  was  between  four  and  five  times  greater  than  that  of  Ala- 
bama: The  revenue  passengers  one  mile,  Georgia  interstate,  was 
nearly  twice  greater  than  that  of  Alabama.  The  ton  mile  revenue 
freight,  Georgia  intrastate,  was  something  more  than  eight  times 
greater  than  in  Alabama.    It  appears,  too,  that: 
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•*A  very  large  part.  If  not  the  bulk,  of  the  CentraVs  flrelght  business  In 
Alabama  is  of  a  lower  class  according  to  freight  classification  than  it  is  in 
Georgia." 

Method  of  Determining  Part  of  Property  Devoted  to  Intrastate  Busi- 
ness in  Alabama. 

As  the  Central  operates  its  railroads  both  in  Alabama  and  Georgia;, 
it  is  necessary,  in  solving  the  question  whether  the  Alabama  rates 
complained  of  are  confiscatory,  to  ascertain  what  part  of  the  revenue 
of  the  entire  system  is  earned  in  Alabama,  from  both  its  interstate  and 
intrastate  commerce  in  Alabama ;  then,  on  the  basis  of  the  revenue 
earned  in  Alabama  on  both  businesses,  to  determine  what  proportion 
of  its  entire  property  in  Alabama  is  devoted  respectively  to  its  inter* 
state  and  intrastate  commerce  in  Alabama,  and,  that  found,  to  deter- 
mine whether  the  net  income  from  intrastate  commerce  in  Alabama, 
allowed  by  the  statutes,  permits  the  railroad  to  earn  just  compensa- 
tion on  the  value  of  that  proportion  of  its  property  in  Alabama  de- 
voted to  domestic  commerce.  ^^^' 

The  data  by  which  these  questions  can  be  satisfactorily  answered 
are  found  in  the  proof  before  the  master,  and  the  maimer  in  which 
the  Central  kept  the  accounts  of  the  system.  The  proof  shows  that 
revenues  of  the  Central  earned  wholly  in  Alabama,  as  from  intrastate 
passenger  and  freight  traffic,  switching,  storage,  and  car  service  in 
Alabama,  were  credited  to  that  state.  Revenue  from  interstate  traffic 
jeamed  wholly  in  Alabama  was  also  credited  to  this  state,  and,  where 
the  revenue  was  derived  from  the  service  of  the  company  in  two 
states,  it  was  divided  on  the  basis  of  the  haul  in  each  state,  on  what 
is  known  as  mileage  pro  rates.  Revenue  from  the  express  business 
was  divided  in  the  same  way.  Revenue  from  mail  routes  was  divided 
on  the  basis  of  the  mileage  of  each  particular  route  in  each  state. 
Revenue  from  freight  and  passenger,  carried  from  one  point  in  Ala- 
bama to  another  point  in  the  state,  was  shown  by  the  waybills, 
ticket  sales,  conductors'  reports,  etc.  Freight  and  passenger  busi- 
ness done  in  Alabama  of  an  interstate  character,  where  the  terminal 
was  situated  in  Alabama,  was  also  easily  ascertained.  For  illustra- 
tion: In  a  shipment  of  freight  originating  in  another  state  and  des- 
tined to  a  point  on  the  Central  in  Alabama,  the  entire  service  of  th6 
Central  in  such  shipment  is  performed  in  Alabama,  and  the  revenue 
was  easily  ascertained  by  the  waybills,  expense  sheets,  etc.  Where  a 
charge  could  not  be  allocated,  for  instance,  the  cost  of  superintendence 
common  to  both  states,  the  expense  was  charged  to  the  business  in 
the  different  states  in  proportion  to  the  mileage  over  which  the  super- 
intendence was  exercised.  Repairs  of  steam  locomotives  were  divided 
between  the  states  on  the  basis  of  the  mileage  made  in  each  state  the 
previous  month,  except  engine  repairs  for  each  locomotive  are  divided 
on  the  basis  of  the  mileage  made  in  each  state  since  the  last  general 
repairs  on  the  particular  locomotive.  These  instances  are  merely  cited 
for  illustration ;  the  classification  being  very  voluminous  and  covering 
every  separate  expense. 

To  make  a  proper  distribution  of  operating  expenses  between  inter- 
state and  intrastate  business,  it  was  first  necessary  to  make  tixt  dli9- 
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tribution  between  freight  and  passenger  business  and  its  respective 
allied  or  derivative  businesses.  While  it  is  generally  recognized  that 
no  exact  distribution  of  operating  expenses  between  freight  and  pas- 
senger can  be  effected,  still  the  Central  kept  this  expense  separate, 
currently  with  the  rendition  of  the  service,  in  its  accounts,  and  the 
master  adopted  the  proper  method  in  arriving  at  the  distribution,  be- 
ing the  same  method  recommended  by  the  Interstate  Commerce  Com- 
mission. After  this  division  of  operating  expenses  was  made,  the 
master  made  the  division  of  operating  expenses  between  interstate  and 
intrastate  commerce,  on  the  basis  of  what  has  heretofore  been  ex- 
plained as  a  *'load"  on  the  intrastate  business  as  compared  with  all 
,  business,  to  ascertain  the  net  income,  from  the  intrastate  business. 

Cost  of  Reproduction. 

The  cost  of  reproducing  the  lines  of  the  Central  of  Georgia  in  Ala- 
bama, in  their  existing  condition,  being  one  of  the  fundamental  ele- 
ments in  ascertaining  their  true  value,  the  same  careful  method  of 
ascertaining  their  reproduction  cost  was  employed  as  in  the  Western 
Railway  Case,  set  forth  in  a  former  part  of  this  opinion.  After  tak- 
ing voluminous  testimony  on  the  subject,  the  master  found  on  all  the 
evidence  that  the  value  of  the  property  of  thie  Central  of  Georgia  Rail- 
way Company  in  all  its  business,  state  and  interstate,  in  Alabama,  in- 
cluding the  value  of  the  franchise,  is  $20,632,436.19.  I  concur  with 
the  special  master  that  this  finding  is  just  and  reasonable,  "when  there 
is  also  taken  into  consideration  the  character  of  the  sections  through 
which  complainant's  line  of  railway  operates,  the  density  of  popula- 
tion and  traffic,  with  their  likelihood  to  increase  or  diminish,  and  the 
situation  and  relation  of  complainant's  line  with  reference  to  other 
railroads  in  the  state." 

We  are  relieved,  however,  from  analyzing  the  proof  as  to  the  cor- 
rectness of  this  finding  by  an  agreement  of  the  parties.  It  was  both 
proved  and  admitted  that  the  state  authorities  assessed  the  property 
and  franchises  of  the  Central  of  Georgia  in  Alabama  at  only  60  per 
cent,  of  their  supposed  value,  which  run  out  to  100  per  cent,  would 
give  the  property  of  the  Central  System  used  in  Alabama  a  valuation 
for  the  year  1908  of  $15,566,169 ;  for  the  year  1909,  $15,575,383 ;  and 
for  the  year  1910  a  value  of  $15,811,917.  Counsel  for  complainant, 
while  insisting  that  the  value  of  the  property  was  nruch  more,  ex- 
pressed a  willingness  to  rest  the  issue  as  to  the  value  of  the  property 
in  Alabama,  for  the  purposes  of  this  suit,  on  the  tax  values  run  out 
to  100  per  cent.  Counsel  for  respondents  assented  to  this  mode  of 
valuation,  objecting,  however,  to  including  the  value  of  the  franchise, 
although  not  to  the  valuation  placed  upon  it.  Willcox  v.  Consolidated 
Gas  Co.,  212  U.  S.  51,  29  Sup.  Ct.  192,  53  L.  Ed.  382,  15  Ann.  Cas. 
1034,  settles  that  contention  adversely  to  respondents. 

By  Agreement  Master  Adopted  Tax  Value  Which  Was  Less  Than 

Market  Value. 

The  master  accepted  that  basis  of  ascertainitig  the  value  of  com- 
plainant's property  assignable  to  its  business  in  Alabama,  although  of 
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Opinion  that  it  would  result  in  a  valuation  considerably  less  than  the 
value  as  shown  by  the  proof,  because  the  parties  assented  to  that  basis, 
and  it  would  eliminate  from  the  case  all  those  disputed  questions  of 
fact  which  so  often  embarrass  a  correct  ascertainment  of  the  amount 
of  the  investment,  and  also  because  it  was  a  very  conservative  estimate 
of  the  value.  In  this  way  the  value  of  the  property  of  the  Central 
System,  assignable  to  its  business  in  Alabama,  was  reduced  nearly  $5,- 
000,000  from  its  value  measured  by  the  reproduction  cost  and  other 
elements  which  must,  generally,  be  taken  into  consideration  in  arriv- 
ing at  the  value  of  railroad  property.    Smyth  v.  Ames,  supra. 

The  master  adopted  the  tax  valuation  with  the  franchise  included, 
as  stated  above,  and  found  that  the  value  of  the  property  employed 
in  all  the  Central's  business  in  Alabama  for  the  years  1908  to  1910, 
both  inclusive,  was  as  follows:  1908,  $15,566,169;  1909,  $15,575,- 
383.10;  1910,  $15,814,917.  With  a  total  net  revenue  from  its  entire 
business  in  Alabama  in  these  same  years  as  follows:  1908,  $454,- 
730.81;  1909,  $433,137.45;  1910,  $434,760.20.  Which  was  a  return 
upon  the  value  of  its  entire  property  in  this  state  for  the  respective 
years,  of  2.09  per  cent.,  1.88  per  cent.,  and  1.93  per  cent. 
.  He  further  found  that  the  value  of  the  system  in  Alabama  devoted 
to  intrastate  business  for  the  years  1908,  1909,  and  1910  was,  respec- 
tively, $6,738,594.56,  $6,294,01 2.27,  and  $6,034,972.32 ;  and  that  the  net 
earnings  for  those  years,  the  taxes  deducted,  were,  respectively  $76,- 
700.92,  $58,719.78,  and  $40,302.70,  or  a  net  return  upon  the  value  of 
the  property  in  those  years  of  .319  per  cent.,  .056  per  cent.,  and  a 
deficit  in  the  last  year  of  $7,822.93. 

Amount  of  Losses  from  the  Operation  of  Rates. 

The  master  found  from  the  testimony  that  the  actual  losses  the 
Central  of  Georgia  would  have  sustained  had  the  Commodity  Rate 
Act  and  the  Eight  Group  Acts  been  in  effect  from  April  1,  1907,  to 
June  1,  1909.  would  have  been  $86,299.97,  which  was  8.72  per  cent, 
of  the  whole  revenue  from  all  Alabama  intrastate  freight  traffic.  He 
also  found  that  the  Central  of  Georgia  actually  lost  from  June  1,  1909, 
to  November  30,  1909,  the  latest  practicable  date  before  the  closing 
of  the  testimony^  $25,203.28,  which  was  12.24  per  cent,  of  the  whole 
revenue  from  all  Alabama  intrastate  freight  traffic  affected  by  the 
rates  for  that  period,  as  a  result  of  putting  the  freight  rates  into  effect. 
The  master  further  found  that  the  losses  the  Central  of  Georgia  would 
have  sustained  had  the  2^4  cent  passenger  rate  been  in  effect  from 
April  1,  1907,  to  May  31,  1909,  would  have  been  $126,712.08,  or  about 
12.30  per  cent,  of  the  passenger  business  affected.  The  master  fur- 
ther found  that  the  Central  of  Georgia  actually  lost  on  its  intrastate 
passenger  business  from  June  1,  1909,  to  November  30,  1909,  by  rea- 
son of  putting  the  2^/^  cent  passenger  rate  into  effect  was  $38,036.08, 
which  was  13.76  per  cent,  of  the  intrastate  passenger  business  for 
that  period.  The  master  also  found  that  from  December  1,  1909,  to 
June  30,  1910,  the  latest  practical  date  before  the  closing  of  the  tes- 
timony, the  Central  of  Georgia  actually  lost  by  reason  of  putting  into 
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effect  the  2%  cent  passenger  rate  on  its  intrastate  passenger  business, 
$35,631.80,  which  was  14.99  per  cent,  of  the  traffic  affected. 

Rates  Are  Confiscatory. 

It  IS  needless  to  say  that  the  Constitution  does  not  guarantee  any 
profit  to  a  carrier  under  any  and  all  circumstances,  but  it  does  protect 
the  carrier  against  legislative  interference,  which  prevents  the  earning, 
if  it  can  be  done,  of  a  fair  remuneration  upon  the  value  of  the  prop- 
erty devoted  to  the  >service,  so  long  as  its  charges  are  just  and  reason- 
able, and  it  serves  the  public  without  unjust  discrimination,  under  the 
conditions  existing  at  the  time  the  charge  is  made.  The  rates  in  force, 
when  the  legislation  here  complained  of  was  enacted,  had  been  in  ef- 
fect for  many  years,  and  a  large  portion  of  them  voluntarily  adopted. 
In  view  of  competition  and  the  existing  conditions  they  were  reasona- 
ble. The  country  had  prospered  under  them,  and  the  free  interchange 
of  domestic  commerce  was  not  hindered  thereby. 

''What  the  company  may  choose  voluntarily  to  do  fomishes  no  criterion 
for  the  measurement  of  the  power  of  the  Legislature.  Persons  may  volun- 
tarily contract  to  do  what  no  Legislature  would  have  the  right  to  compel 
them  to  do.  Nor  does  it  furnish  a  standard  by  which  to  measure  the  reason- 
ableness of  the  matter  exacted  by  the  Legislature."  Lake  Shore  &  M.  S. 
Railway  v.  Smith,  173  U.  S.  684,  697,  19  Sup.  Ot  665,  43  L.  Ed.  85a 

Two  years  prior  to  the  enactment  of  the  present  statutes,  the  Rail- 
road Commission  of  Alabama,  whose  duty  it  is  to  inquire  into  such 
matters,  found  at  that  time  under  the  then  existing  rates  the  com- 
plainant in  this  case  was  receiving  a  return  of  only  1.10  per  cent,  upon 
the  value  of  its  property  devoted  to  its  intrastate  business  in  Alabama. 
An  effort  to  increase  the  old  rates,  if  conditions  justified  the  increase, 
could  not  be  defeated  because  the  carrier  had  voluntarily  adopted  or 
acquiesced  in  the  old  rates.  The  Eight  Group  Acts  and  the  Passenger 
Rate  Act,  however,  prevented  the  carrier  from  eamfng  what  it  could 
and  would  have  otfierwise  done  even  under  the  old  rates.  No  argu- 
ment is  needed  to  show  that  the  amount  of  the  losses,  occasioned  by 
the  legislation  forbidding  the  use  of  the  old  rates  and  compelling  the. 
carrier  to  charge  the  lesser  rates  prescribed  by  the  later  statutes,  is  that 
much  taken  from  the  amount"  complainant  could  have  earned,  and  had 
a  right  ft)  earn  under  the  Constitution  and  laws,  and  is  confiscatory  of 
complainant's  property  to  that  extent.  The  difference,  as  we  have 
seen,  amounted  to  many  thousands  of  dollars. 

The  Maximum  Rate  Act 

[4]  Little  need  be  said,  in  addition  to  what  has  b^en  said  in  the 
rate  cases  lately  decided  in  this  court,  concerning  the  Act  of  February 
11,  1907,  which  made  the  existing  freight  rates  on  January  1st  of  that 
year  the  maximum  rates  on  all  freight  not  included  in  other  acts. 

The  proof  shows  that  the  rates  at  the  date  mentioned  were  unre- 
munerative,  and  had  been  adopted  to  meet  the  circumstances  and  con- 
ditions which  then  surrounded  the  traffic,  largely  by  the  voluntary 
act  of  the  carrier;  and,  although  they  were  unremunerative  and  the 
result  of  the  carrier's  voluntary  act,  this  would  not  prevent  them  from 
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being  confiscatory  when  fixed  by  statute.  Lake  Shore',  etc./  Ry/  v. 
Smith,  supra.  Hs^l  the  carrier  desired  to  conform  to  the  Eight  Group 
Acts,  which  aflfected  only  a  part  of  its  freight  traffic,  and  to  cam  a 
fair  remuneration  on  the  rest  of  its  freight  Ikisiness,  by  increasing  the 
rates  on  the  residue,  which  the  proof  shows  were  too  low,  this  statute 
prevented  it  from  doing  so,  although  the  increase  might  be  reasonable, 
under  the  changed  conditions.  The  argument  of  respondents  that  the 
rates,  not  affected  by  the  Eight  Group  Acts,  should  be  increased  to 
prevent  the  operation  of  the  Group  Acts  from  being  confiscatory,  over- 
looks the  fact  that  this  act  perpetuating  the  rates  in  force  on  January 
1st  prevents  the  carrier  from  doing  so,  alnd  is  in  effect  an  admission 
that  the  Eight  Group  Acts  themselves  are  confiscatory.  The  carrier 
certainly  has  the  right,  if  rates  have  been  fixed  too  low,  in  the  past, 
to  meet  changed  conditions  by  increasing  them,  if  the  increase  be  rea- 
sonable ;  and  the  statute  in  denying  the  carrier  this  'right,  and  forcing 
them  to  continue  in  operation  confiscatory  rates,  violates  the  Constitu- 
tion and  is  void. 

Classification  Amounts  to  Denial  of  Equal  Protection  of  the  Laws. 

[6]  Apart  from  the  unreasonableness  of  the  rates,  the  classification, 
as  made  in  the  original  acts  and  changed  by  subsequent  legislative  and 
administrative  authority,  denies  to  each  of  these  complainants  the 
equal  protection  of  the  laws.  Neither  in  the  statutes,  nor  in  the  an- 
swers to  the  original  and  supplemental  bills  which  attacked  the  classi- 
fication, nor  in  the  brief  for  the  respondents,  are  the  grounds  stated 
upon  which  the  classification  was  made;  nor  were  any  witnesses  of- 
fered to  sustain  them.  Respondents'  counsel  state  that  "they  do  not 
know  on  what  particular  basis  the  classification  was  made."  They 
insist,  however,  that  the  presumption  in  favor  of  legislative  action  fur- 
nishes a  sufficient  reason  for  the  classification,  and  that  the  complain- 
ants must  prove  the  negative,  that  there  was  and  is  no  just  and  ra- 
tional excuse  or  reason  for  the  classification,  with'  that  particular  de- 
gree of  certainty  required  in  the  proof  of  a  mathematical  problem,  and 
they  in  effect  carry  their  contention  so  far  as  to  require  the  proof  to 
exclude  by  negation  the  existence  not  only  of  all  substantial  reasons, 
but  of  fanciful,  immaterial,  and  even  impossible  data.  In  civil  cases 
the  evidence  is  sufficient  if  it  produces  a  rational  conviction,  although 
it  may  not  remove  all  doubt  and  uncertainty.  Wood  V.  Brewer,  57 
Ala.  515.  The  proper  measure  of  proof  in  civil  cases  is  reasonable 
conviction  or  satisfaction  of  the  mind,  and  plaintiff  has  only  to  estab- 
lish his  claim  by  the  usual  measure  of  proof  required  in  civil  suits 
according  to  the  nature  of  the  issue.    Greenl.  Evid.  78-80. 

Respondents  rest  their  contention  on  this  point  mainly  on  the  au- 
thority of  Dow  v.  Beidelman,  125  U.  S.  691,  8  Sup.  Ct.  1028,  31  L. 
Ed.  841,  decided  when  the  prevailing  doctrine  in  the  Supreme  Court 
was  that  the  Legislature  might  prescribe  the  maximum  rates  railroads 
should  charge,  and  that  its  action  in  this  respect  was  not  subject  to 
judicial  review,  so  long  as  the  rates  prescribed  permitted  the  earhiiig 
of  any  profit.  Without  stopping  to  inquire  whether  that  case  haa 
been  overruled  by  Cotting  y.  Kansas. City  Stockyards  Co.,  183  U.  S. 
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79,  104,  22  Sup.  Ct.  30/46  L.  Ed.  92,  it  suffices  to  say,  if,  as  held  by 
the  Supreme  Court  at  the  time  Dow  v.  Beidelman  was  decided,  the 
Legislature  was  the  sole  judge  of  the  reasonableness  of  rates,  the 
result  is  inevitable  that  the  I^islature  is  also  the  sole  judge  of  the 
reasonableness  of  -the  classification,  which  is  only  one  of  the  modes 
for  determining  what  rates  are  reasonable  in  the  particular  case.  The 
Supreme  Court  has  long  since  overruled  the  old  doctrine,  in  a  num- 
ber of  subsequent  cases,  commencing  with  Chicago  Railroad  v.  Minne- 
sota, 134  U.  S.  418,  10  Sup.  Ct.  462,  702,  33  L.  Ed.  970,  and  ending 
with  Ex  parte  Young,  209  U.  S.  123,  28  Sup.  Ct.  441,  52  L.  Ed.  714, 
13  L.  R.  A.  (N.  S.)  932,  14  Ann.  Cas.  764.  Dow  v.  Beidelman,  in 
consequence,  can  no  longer  be  accepted  as  authority  as  to  the  classifi- 
cation of  railroads  for  rate-making  purposes.  Long  before  the  Beidel- 
man Case  and  those  cited  aboue,  the  Supreme  Court  announced  the 
ruling,  to  which  it  has  ever  since  adhered,  that  in  whatever  language 
a  statute  may  be  framed,  its  intent  and  constitutional  validity  must  be 
finally  determined  by  "its  natural  and  reasonable  effect"  upon  the  right 
involved,  in  view  of  the  situation  to  which  the  legislation  is  applied. 
Henderson  v.  Mayor,  92  U.  S.  259,  268,  23  L.  Ed.  543.  But  even 
Beidelman's  Case  required  "the  same  rule  to  be  applied  to  all  rail- 
roads of  the  same  class,"  in  default  of  which  the  court  held  it  to  be 
a  "denial  of  the  constitutional  provision  securing  to  all  the  equal  pro- 
tection of  the  laws."  Railroads  are  in  the  same  line  of  business,  and 
any  discrimination  between  them  in  respect  to  the  reward  they  are 
entitled  to  earn  must  rest  upon  some  substantial  difference  in  their 
relations  which  justifies  the  discrimination.  As  said  in  Cotting  v. 
Kansas  City  Stockyards  Co.,  supra: 

"While  recognizing  to  the  fuU  extent  the  impossibility  of  an  imposition  of 
duties  and  obligations  mathematicany  equal  upon  all,  and  also  recognizing 
the  right  of  classification  of  industries  and  occupations,  we  must  neverthe- 
less always  remember  that  the  equal  protection  of  the  laws  is  guaranteed, 
and  that  such  equal  protection  is  denied,  when  upon  one  of  two  parties  en- 
gaged in  the  same  line  of  business  under  the  same,  conditions  .burdens  are 
cast  \^hich  arte  not  cast  upon  the  other." 

And  again: 

"While  good  faith  and  a  knowledge  of  existing  conditions  on  the  part  of 
the  Legislature  is  to  be  presumed,  yet  to  carry  that  presumption  to  the  ex- 
tent of  always. holding  that  there  must  be  some  undisclosed  and  unknown 
reason  for  subjecting  that  individual  or  corporation  to  hostile  and  discrim- 
inating legislation  is  to  make  the  protecting  clauses  of  the  fourteenth 
amendment  a  mere  rope  of  sand,  in  no  manner  restraining  state  acts.  *  «  • 
Classification  to  relieve  a  law  of  the  charge  of  a  denial  of  equal  protection 
cannot  be  made  arbitrarily,  but  must  be  based  upon  some  difference  which 
bears  a  Just,  a  proper  relation  to  the  attempted  classification."  Gulf,  G.  & 
S.  IT.  R.  R.  V.  Ellis,  165  U.  S.  150-154,  17  Sup.  Ct.  255,  41  L.  Ed.  666;  South- 
ern Railway  Co.  v.  Greene,  216  U.  S.  400,  30  Sup.  Ct  2S7,  54  L.  Ed.  536,  17 
Ann.  Cas.  1247. 

Again,  in  Atchison,  Topeka  &  Santa  Fe  Railway  v.  Matthews,  174 
U.  S.  104-106,  19  Sup.  Ct,  612,  43  L.  Ed.  909,  the  court  said: 

"On  the  other  hand,  it  is  also  true  that  the  equal  protection  guaranteed 
by  the  Constitution  forbids  the  Legislature  to  select  a  person,  natural  or  ar- 
tificial, and  impose  upoiii  him  or  it,  burdens  and  liabilities  which  are  not  cast 
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upon  others  similarly  situated.  •  •  «  Neither  can  It  make  a  classifica- 
tion of  corporations  or  individuals  which  is  purely  arbitrary,  and  impose 
upon  such  class -special  burdens  and  liabilities.  Even  where  the  selection  is 
not  obviously  unreasonable  and  arbitrary,  if  the  discrimination  is  l^sed  upon 
matters  which  have  no  relation  to  thQ  objects  sought  to  be  accomplished,  the 
same  conclusion  of  unconstitutionality  is  confirmed." 

[B]  For  some  years  prior  to  the  enactment  of  the  statutes  com- 
plained of,  the  relation  of  the  Alabama  railroads  to  the  public  had 
been  much  debated  in  the  press,  on  the  hustings,  and  in  the  legislative 
halls.  It  was  asserted  on  the  one  hand,  and  denied  on  the  other,  that 
many  of  the  railroads  were  charging  exorbitant  rates  upon  watered 
capitalization,  that  they  exercised  a  pernicious  influence  in  the  political 
affairs  of  the  state,  and  that  they  should  be  regulated  in  various  ways. 
The  platform  of  the  dominant  party,  upon  which  were  elected  the 
Governor  and  members  of  the  Legislature  of  1907,  demanded,  among 
other  things :  ^ 

"Further  legislation  fixing  reasonable  freight  rates,  not  to  exceed  the 
present  freight  rates  in  this  state,  and  the  establishment  by  law  of  a  freight 
rate  on  all  the  articles  of  common  manufacture,  production,  consumption  and 
use,  not  to  exceed  tne  present  classification  and  i^ate  of  such  articles  in  the 
state  of  Georgia,  which  rate  shall  not  be  increased  but  may  be  reduced  by 
the  Railroad  Commission  of  this  state,  or  by  the  carriers  themselves." 

When  the  Legislature  assembled  in  regular  session,  in  obedience 
to  what  it  esteemed  the  popular  will,  it  enacted  the  statutes  regarding 
the  passenger  mileage  and  the  110  Commodities  Act,  and  among  other 
statutes  enacted  one  providing  that  any  carrier  contesting  the  reason- 
ableness of  the  rates  in  a  federal  court,  or  which  removed  a  case  from 
the  state  to  the  federal  court,  should  forfeit  its  right  to  do  intrastate 
business,  and  that  its  permit  in  that  event  should  be  canceled  by  the 
Secretary  of  State,  and  that  thereafter  it  should  not  be  lawful  for  it 
to  do  intrastate  business  until  the  corporation  paid  to  the  Secretary 
of  State  "a  sum  in  cash  equal  to  V^®  of  1  per  cent,  of  its  capital  stock." 

Southern  Railway  Yields  Under  Duress. 

Before  the  Passenger  Rate  Act  and  the  110  Commodities  Act  went 
into  effect,  the  chief  railroads  in  the  state,  insisting  that  the  rates  were 
very  unreasonable,  filed  their  bills  in  the  federal  court  to  enjoin  their 
enforcement.  The  preliminary  injunctions  then  issued  were  not  con- 
tested. The  state  authorities  acquiesced  in  the  view  that  the  bills  of 
complaint  were  not  suits  against  the  state,  and  that  the  court  had  juris- 
diction. Pursuant  to  the  power  granted  by  the  statute,  the  court,  upon 
exacting  indemnifying  bonds  for  the  protection  of  shippers  and  pas- 
sengers, not  only  enjoined  the  statutes  under  its  equity  power,  but 
suspended  them,  as  provided  in  the  state  statutes,  so  that  they  were 
no  longer  in  force  pending  a  final  decree,  and  their  nonobservance 
could  not  be  a  violation  of  the  laws  of  the  state.  In  the  latter  part 
of  July,  1907,  the  Southern  Railway  removed  a  case  from  a  state 
court  to  the  federal  court  at  Birmingham.  The  twin  companion  of 
that  statute  had  already  been  declared  unconstitutional  by  this  court, 
and  a  like  statute  was  afterwards  declared  unconstitutional  by  the 
Supreme  Court.    No  injunction  had  been  asked  concerning  the  en- 
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forcement  of  this  statute,  and,  <i^hen  the  Southern  Railway  removed 
the  suit,  the  state  authorities  took  the  position  that  it  was  in  rebellion 
against  the  laws  of  the  state,  and  could  not  do  business  between  points 
in  Alabama  until  its  privileges  were  restored  in  accordance  with  the 
act  heretofore  recited.  Accordingly,  the  state  authorities  threatened 
the  arrest  of  its  employes  and  the  ruin  of  its  business  if  it  charged 
higher  rates  than  those  allowed  by  the  statutes  complained  of  or  did 
any  intrastate  business,  and  the  Railway  Company  under  duress  ac- 
ceded to  the  demand  of  the  state  authorities  to  put  the  rates  into 
effect  without  prejudice  to  its  right  to  relief  on  the  final  hearing.  On 
August  9,  1907,  the  Southern  presented  a  petition  to  the  court  to  allow 
it  to  put  the  rates  in  effect,  in  which  it  formally  protested  that  it  had 
not  violated  any  law  of  the  state  in  making  the  charges  it  did,  or  in 
removing  the  case,  and  that,  while  it  realized  the  grave  sacrifice  it  was 
making  of  its  rights,  it  yielded  solely  "because  of  a  proper  sense  of 
its  duty  to  the  peace  and  good  order  of  Alabama." 

Although  none  of  the  other  railroads  had  violated  the  unconstitu- 
tional statute  in  question,  and  were  all  operating  under  the  protection 
of  the  injunctions  from  this  court,  the  executive  authorities,  contrary 
to  their  former  position,  then  began  to  assert  that  the  court  was  usurp- 
ing jurisdiction  and  invading  and  insulting  the  sovereignty  of  the 
state  by  issuing  the  injunctions,  and  that  it  was  the  duty  of  sheriffs, 
solicitors,  and  other  state  officers  to  arrest  and  imprison  the  operatives 
of  the  different  railroads,  in  defiance  of  the  orders  of  the  court,  be- 
cause they  were  committing  offenses  against  the  criminal  laws  of  the 
state  by  charging  more  than  the  rates  prescribed  in  the  statutes,  al- 
though the  operation  of  the  rates  had  then  been  enjoined  and  the 
statutes  themselves  had  been  suspended,  in  the  very  mode  invited  in 
the  state's  own  statutes  on  a  contest  of  rates.  See  facts  stated  in 
L.  &  N,  R.  Co.  V.  Railroad  Commission  (C.  C.)  157  Fed.  944.  It 
was  announced  that  a  special  session  of  the  Legislature  would  be 
called  to  meet  November  7,  1907,  to  deal  with  the  cases  of  the  rail- 
roads which  insisted  on  remaining  in  the  federal  court.  Before  the 
Legislature  met,  although  the  statutes  then  in  existence  prevented  any 
increase  in  rates  by  the  commission,  an  agreement  was  entered  into  by 
the  Governor  and  the  Southern  Railway  Company,  the  Alabama  Great 
Southern,  and  the  Mobile  &  Ohio  Railroad,  in  substance  that  the  roads 
named  should  have  the  right  and  authority  to  maintain  a  maximum 
passenger  rate  of  2%  cents  per  mile,  and  that  if  any  of  said  com- 
panies should  thereafter,  voluntarily  or  as  the  result  of  litigation,  put 
into  effect  in  Virginia,  North  Carolina,  South  Carolina,  or*  Georgia,  a 
inaximum  passenger  rate  of  less  than  2%  cents  per  mile,  such  com- 
pany putting  in  such  less  rate  should  put  the  same  into  effect  in 
Alabama,  except  that  in  no  event  should  a  less  maximum  rate  than 
2%  cents  per  mile  be  put  into  effect.  It  was  also,  among  other  thin^, 
agreed  that  on  and  after  the  first  day  of  December,  1907,  the  said 
railroad  companies  should  have  the  right  to  charge  and  collect  from 
points  on  their  respective  lines  in  Alabama,  on  the  commodities  named 
in  .the  110  Commodities  Act,  the  same  rates  per  mile  as  the  said  com- 
panies were  then  authorized  to  charge  and  collect  from  points  to 
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points  on  their  said  Knes  in  Geor^a,  etc. ;  tiiat  said  companies  should 
.apply  to  this  court  for  the  dissolution  of  the  injunctions  in  the  pending 
causes;  and  that  there  should  be  no  liability  upon  them  or  any  of 
them  growing  out  of  the  injunction  bonds  which  they  had  given  in 
the  litigation;  also,  that  no  right  or  interest  of  the  railroad  companies 
named  in  the  agreement  should  be  affected  adversely,  in  respect  to 
the  rates  and  matters  covered  by  the  agreement,  by  any  legislation  to 
be  enacted  at  any  special  session  of  the  Legislature  held  prior  to  the 
then  next  regular  session;  and  that  the  Governor  and  the  Railroad 
Commission  should  do  all  things  necessary  to  protect  the  companies 
named  in  the  agreement  in  respect  of  the  matters  and  things  therein. 
When  the  Legislature  convened  in. special  session,  it  passed  the 
Eight  Group  Acts,  and  a  network  of  statutes  intended  to  evade  the 
Constitution,  such  as  withdrawing  any  power  from  its  own  officials 
to  enforce  its  own  laws  and  other  devices,  with  the  avowed  purpose 
of  defeating  any  efifective  execution  of  the  orders  of  the  court, 'and 
to  drive  out  of  it,  without  a  trial  on  the  merits,  such  of  the  com- 
plainants as  were  unwilling  to  accept  the  terms  offered  the  other 
railroads.  These  acts  were  declared  unconstitutional  in  Central  of 
Georgia  v.  Railroad  Commission  (C.  C.)  161  Fed.  965,  and  their  in- 
validity set  at  rest  by  the  decision  in  Ex  parte  Young,  supra. 

Further  Negotiations  with  Other  Railroads  Giving  them  Increased 

Rates. 

On  November  18,  1907,  the  Governor  entered  into  an  agreement 
with  the  Seaboard  Air  Line  Railway  and  the  Atlanta  &  Birmingham 
Air  Line  Railway,  which  was  similar  to  the  a|;reement  made  with  the 
Southern  Railway,  in  which  there  was  a  provision  that  the  two  roads 
first  named  should  be  put  in  and  maintained  in  at  least  as  favorable  a 
class  as  the  Southern  Railway,  and  should  have  the  right  to  charge 
at  least  the  same  rates  on  all  freight  in  the  state  as  the  Southern 
Railway  Company  should  have  the  right  to  charge,  and  that  the  Rail- 
road Commission  of  Alabama  should  so  provide  by  appropriate  orders 
and  regulations.  On  November  21,  1907,  the  Railroad  Commission 
of  Alabama  authorized  the  Southern  Railway,  the  Alabama  Great 
Southern,  the  Mobile  &  Ohio,  the  Seaboard  Air  Line,  the  Atlantic 
Coast  Line,  and  the  St.  Louis  &  San  Francisco  Railroad  to  charge  a 
maximum  rate  of  2%  cents  per  mile.  This  order  recited  that  the 
injunctions  obtained  by  these  railroads  had  been  withdrawn,  and  that 
representations  had  been  made  by  the  railroads  that  the  passenger 
rate  of  2^4  cents  per  mile  put  in  by  them  was  too  low. 

Still  Further  Trades  as  to  Rates. 
On  November  25,  1907,  the  Railroad  Commission  entered  an  order 
m  which  it  was  provided  that  the  Southern  Railway,  the  Northern 
Alabama  Railroad,  the  Mobile  &  Ohio,  the  Seaboard  Air  Line  Rail- 
way, and  the  Atlanta  &  Birmingham  Air  Line  Railroad  should,  on 
December  1,  1907,  put  into  effect  the  rates  on  freight  on  certain  com- 
modities  as  set  out  in  the  Southern  Railway's  Alabama  Local  Tariff 
5-B,  and  that  the  rules  and  instructions  specified  in  said  tariff  should 
197  F.— 62 
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be  the  rules  and  instructions  on  said  lines.  This  order  followed  the 
adjournment  of  the  special  session  of  the  Legislature,  at  which  the 
Eight  Group  Acts  had  been  passed,  and  which  authorized  the  Com- 
mission to  reduce  the  rates  and  change  the  classification.  On  De- 
cember 7,  1908,  the  Mobile,  Jackson  &  Kansas  City  Railroad  was  by 
order  of  the  Railroad  Commission  placed  in  the  fourth  class,  with 
the  understanding  that  the  rates  applicable  to  the  fourth-class  roads 
should  apply  on  all  articles  set  out  in  the  Southern  Railway  Tariff, 
known  as  Local  Tariff  S-B.  The  St.  Louis  &  San  Francisco  was 
on  April  7,  1908,  by  order  of  the  Railroad  Commission,  changed  from 
the  first  class  under  the  Eight  Group  Acts  to  class  2,  which  order 
recited  it  was  in  ratification  of  a  certain  agreement  made  between  the 
Governor  and  the  Southern  Railway.  On  December  3,  1907,  the 
Governor  entered  into  an  agreement  with  the  Atlantic  Coast  Line  Rail- 
way similar  to  said  agreement  with  the  Southern  Railway ;  -the  Eight 
Group  Acts  being  in  effect  at  the  time  the  agreement  with  the  Atlantic 
Coast  Line  was  made.  Under  both  the  Commodity  Act  and  the 
Eight  Group  Acts,  the  Atlantic  Coast  Line  had  been  assigned  to  class 
1.  By  one  of  the  provisions  in  said  agreement  with  the  Atlantic 
Coast  Line  Railway  Company  said  road  was  to  be  changed  from 
class  1  to  class  3,  by  which  reclassification  said  railroad  was  per- 
mitted to  charge  20  per  cent,  in  class  3,  instead  of  5  per  cent,  in 
class  1,  in  addition  to  the  standard  rates. 

Every  Railroad  Which  Abandoned  Its  Contest  had  Its  Rates  Increased 
While  Those  Who  Maintained  Their  Contests  Were  Discrim- 
inated Against  by  Confining  Them  to  Legislative  Rates. 

From  this  resume  it  will  appear  that,  while  the  110  Commodities 
Act  was  subject  to  attack  on  the  question  of  classification,  it  did  not 
contain  the  striking  evidences  of  unjust  discrimination  that  are  found 
in  the  Eight  Group  Acts  and  in  the  subsequent  orders  of  the  Com- 
mission. The  Alabama  Greaf  Southern  Railroad  was  originally  in  the 
first  class;  the  Southern  Railway  was  in  the  second  class.  When 
they  withdrew  their  suits,  they  were  both  promoted  by  act  of  the 
Legislature  to  class  3  in  which  they  could  charge  higher  rates.  When 
the  Atlantic  Coast  Line  withdrew  its  suit,  it  was  promoted  to  the  third 
class  from  the  first  class.  When  the  Frisco  withdrew  its  suit,  it  was 
promoted  from  the  first  class  to  the  second,  and  when  the  Seaboard 
Air  Line  withdrew  its  suit,  it  was  promoted  to  the  third  class.  Every 
railroad  which  was  willing  to  forego  its  constitutional  right  to  test 
the  validity  of  the  rates  in  the  courts  thereupon  received  a  promotion 
Dr  the  right  to  charge  a  higher  rate.  The  only  railroads  which  were 
not  authorjzecj  by  subsequent  acts  and  orders  of  the  Commission  to 
charge  higher  rates  than  those  originally  prescribed  were  those  which 
insisted  on  the  prosecution  of  their  rights  under  the  Constitution  in 
the  federal  court.  Each  of  the  contesting  roads,  in  the  midst  of  the 
constant  bestowing  of  favors  on  other  roads,  was  all  the  while  left 
exactly  where  the  110  Commodity  Act  and  the  Passenger  Rate  Act 
left  them. 
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Intent  of  Acts  of  Public  Officials  Judged  by  Their  Reasonable  and 

Natural  Effect. 
With  the  motives  of  Legislatures  and  Governors  the  courts  have  no 
concern.  They  are  not  accountable  for  their  motives  to  the  courts. 
An  illegal  act  may  be  done  with  a  good  motive,  and  a  legal  act  with 
an  improper  motive.  In  both  cases,  so  far  as  the  courts  are  con- 
cerned, it  is  question  of  power — ^not  motive.  While  the  courts  may 
not  inquire  into  their  motives,  yet,  where  the  right  to  life,  liberty,  or 
property  is  involved,  in  a  justiciable  matter,  the  validity  of  an  act 
done  by  public  officials  will  depend  upon  the  "natural  and  reasonable 
effect"  upon  the  right  involved,  and  the  authorities  will  be  presumed 
to  have  intended  the  ordinary,  direct,  and  natural  consequences  of 
their  acts.  The  fact  that  a  railroad  contesting  a  rate  in  a  court  of 
justice  withdrew  its  contest,  while  another  insisted  on  maintaining  its, 
cannot  affect  in  one  iota  any  of  the  conditions  upon  which  alone  rates 
may  be  lawfully  made.  It  does  not  alter  the  condition  of  the  respective 
roads,  or  increase  or  diminish  the  cost  of  the  service  done  by  them, 
respectively,  or  the  value  of  the  property  employed,  or  the  amount  or 
volume  of  the  traffic,  or  the  cost  of  maintenance,  and  cannot  affect  in 
the  remotest  degree  whatever,  directly  or  remotely,  any  element  which 
can  have  any  legitimate  influence  in  determining  whether  its  charges 
are  reasonable,  or  the  classification  in  which  it  shall  be  put  as  regards 
a  contesting  and  a  noncontesting  road.  The  intent  of  the  authorities 
in  making  the  distinctions  we  have  seen  between  the  roads  which  cdn- 
tested  and  those  which  abandoned  their  contests,  judging  according 
to  all  laws  human  or  divine,  could  have  been  no  other  than  to  use 
the  power  of  the  state  to  confer  favors  and  rewards,  in  the  matter 
of  rates,  upon  the  roads  which  abandoned  the  protection  of  the  court, 
and  at  the  same  time  to  inflict  losses  upon  the  roads  which  insisted 
on  their  constitutional  rights,  and  to  penalize  them  for  resorting  to 
a  court  of  their  country.  It  is  manifest  that  the  classification  denied 
complainants  the  equal  protection  of  the  laws. 

^'Though  the  law  itself  be  fair  on  its  face  and  impartial  in  appearance,  yet 
If  it  is  applied  and  administered  by  public  authority  with  an  evil  eye  and 
an  unequal  hand,  so  as  to  practically  make  unjust  and  illegal  discriminations 
between  persons  in  similar  circumstances  material  to  their  rights,  the  denial 
of  equal  Justice  is  still  within  the  prohibition  of  the  Constitution."  Yick  Wo 
V.  Hopkins,  supra,  118  U.  S.  356,  6  Sup.  Ct  1064,  30  L.  Ed.  220. 

Statistics  and  Facts  Showing  Classifications  Had  No  Support  in 

Reason. 

Apart  from  this  consideration,  the  proof  as  to  every  matter  which 
legitimately  enters  into  the  fixing  of  rates  for  railroads,  such  as  its 
mileage,  cost  of  construction,  difiicuUy  of  maintenance,  operating  rev- 
enue and  volume  of  traffic,  and  the  like,  shows  that  the  complainants 
in  these  cases  have  been  unjustly  and  arbitrarily  discriminated  against. 
For  instance,  the  Southern  Railway  had  an  average  mileage  in  Ala- 
bama of  over  a  thousand  miles  in  1907-08  as  compared  with  the 
Central's  576.41  in  those  same  years.  The  total  operating  revenue  of 
the  Central  for  1907  was  $2,650,003.40,  as  compared  with  $5,511,549.95 
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for  the  Southern.  The  number  of  rlevenue  passengers  carHed  by  the 
Southern  in  that  same  period  was  1,389,141,  against  938,115  for  the 
Central  for  the  same  period.  The  Southern  in  1907  carried  48,263,906 
passengers  one  mile  against  the  Central's  25,650,840.  The  number  of 
tons  of  revenue  freight  carried  by  the  Southern  in  1907  was  5,782,820, 
as  against  1,823,142  for  the  Central.  The  Southern  in  class  3  is 
authorized  to  charge  25  per  cent,  in  addition  to  the  standard  rates, 
while  the  Central  in  class  2  is  authorized  to  charge  20  per  cent  in 
addition  to  the  standard  rates.  It  also  appears  that  the  Alabama 
Great  Southern  Railroad  is  operated  under  more  favorable  conditions 
than  the  Central,  and  it  is  a  matter  of  common  knowledge  that  prac- 
tically all  of  its  lines  in  Alabama,  extending  from  the  northeastern 
state  line  in  De  Kalb  county  to  the  western  or  southwestern  state  line 
in  Sumter  county,  is  a  part  of  an  important  and  long-established  trunk 
line  known  as  the  "Queen  &  Crescent  Route,"  extending  from  Cin- 
cinnati, Ohio,  to  Meridian,  Miss.,  while  as  shown  in  the  testimony,  of 
the  Central's  lines  in  Alabama,  only  that  from  Birmingham,  Ala.,  to 
Columbus,  Ga.,  and  that  from  Montgomery,  Ala.,  to  Eufaula,  Ala., 
are  parts  of  a  main  line:  It  appears  from  the  proof  that  the  Sea- 
board Air  Line  and  the  Atlantic  Coast  Line  Railways  are  both  in 
class  3.  The  Atlantic  Coast  Line  with  an  average  mileage  operated 
during  said  period  of  246.68  in  1908,  as  against  81.60  miles  of  Sea- 
board Air  Line  in  1907-08.  The  total  operating  revenue  of  the  At- 
lantic Coast  Line  in  1907  was  $1,476,640.33  and  in  1908  $1,276,377.59, 
as  against  $289,601.36  for  the  Seaboard  Air  Line  in  1907  and  $274,- 
274.17  in  1908.  The  total  operating  revenues  per  mile  of  road  of  the 
Atlantic  Coast  Line  for  1907  was  $5,986.06  and  for  1908  $5,169.82, 
and  for  the  Seaboard  Air  Line  $3,549.04  in  1907  and  $3,361.20  in. 
1908.  That  the  total  operating  expenses  of  the  Atlantic  Coast  Line 
in  1907  was  $1,074,547.42  and  for  1908  $930,734.26,  and  for  the' Sea- 
board Air  Line  in  1907  $268,567.95  and  for  1908  $294,407.79.  The 
total  number  of  passengers  carried  by  the  Atlantic  Coast  Line  in 

1907  was  13,835,369  and  for  1908,  14,162,315;  and  for  the  Seaboard 
Air  Line  in  1907,  4,407,985,  and  4,713,124  in  1908.  The  number  of 
tons  of  revenue  freight  carried  by  the  Atlantic  Coast  Line  in  1907 
was  723,889,  and  for  1908,  631,802 ;  and  for  the  Seaboard  Air  Line 
in  1907,  276,307,  and  in  1908,  252,754.  The  number  of  tons  carried 
per  mile  by  the  Atlantic  Coast  Line  in  1907  was  74,746,605,  and  in 

1908  60477,575;  and  for  the  Seaboard  Air  Line  in  1907,  21,800,514, 
and  in  1908,  15,641,561.  The  number  of  tons  carried  one  mile  of 
road  varied  very  little  as  between  the  two  roads.  It  also  appears 
from  the  testimony  that  the  Atlantic  Coast  Line,  which  the  testimony 
shows  operates  under  conditions  similar  to,  or  more  favorable  than, 
those  under  which  the  Central  operates,  is,  \y^ith  the  Seaboard  Air 
Line,  the  Southern  Railway,  and  the  Mobile  &  Ohio,  all  of  Svhich  are 
substantial  roads,  placed  in  class  3  with  small  roads  such  as  the 
Northern  Alabama  and  the  Mobile  &  Birmingham,  which  bear  little 
or  nd  comparison  with  them  in  any  of  the,  features  which  usually  con- 
trol the  classification  of  railroads  for  ratemaking  purposes. 

This  opinion  is  already  longer  than  is  desirable,  and  it'i^  needless' 
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to  go  into  Ae' evidence  and  statistics  at  length  regarding  the  discrim- 
ination against  the  Western  Railway,  The  master's  report  contains 
an  elaborate  comparison  between  the  Western  Railway  and  the  Ala- 
bama Gree^  Southern,  giving,  during  the  past  10  years,  all  the  items 
as  to  mileage,  passengers  carried  and  freight  tons  moved,  operating 
revenue,  net  revenue,  and  other  conditions.  The  master  reached  the 
conclusion,  which  is  fully  justified  by  the  facts  stated  in  his  report, 
that: 

"There  Is  no  reason  why  the  Alabama  Great  Southern  should  have  been 
favored  above  the  Western  In  the  dasslflcation,  and  that  the  Alabama  Great 
Southern  could  have  been  reasonably  placed  at  least  in  the  same  class  with 
the  Western,  if  in  fact  the  classification  of  the  two  roads,  as  it  now  exists, 
should  not  have  been  reversed  by  placing  the  Alabama  Great  Southern  in 
class  1  and  the  Western  Railway  in  class  2." 

As  said  by  the  Supreme  Court  of  Pennsylvania: 

"The  presumption  in  favor  of  the  prescribed  rate  is  no  more  than  the  or- 
dinary presumption  in  favor  of  the  constitutionality  of  acts  of  the  assembly. 
It  has  no  special  strength  or  sanctity,  and  in  view  of  the  public  history  of 
the  passage  of  the  act  of  1907,  without  investigation,  and  in  obedience  to  a 
popular  agitation,  ♦  ♦  ♦  it  might  well  be  said  that  vei7  slight  evidence 
would  rebut  the  presumption  in  this  case.*'  Penn.  RaUroad  Co.  v.  Philadel- 
phia County,  220  Pa.  100,  68  AtL  676,  679,  15  L.  B.  A.  (N.  S.)  108. 

I  concur  with  the  master  that : 

"The  conclusion  seems  irresistible,  especially  in  the  absence  from  the  plead- 
ings and  testimony  of  any  fact  or  facts  pointing  to  a  different  conclusion, 
that  the  classification  of  the  different  roads  in  Alabama  by  statute  and  by 
the  RaUroad  Commission  acting  for  the  state  was  made  with  reference  to 
its  influence  and  effect  upon  certain  administrative  policies  in  connection 
with  the  enforcement  of  the  statutes  in  Alabama  regulating  rates  and  rail- 
roads, rather  than  upon  any  ground  or  grounds  of  classification  having  prop- 
er and  actual  relation  to  the  subject" 

Courts  Cannot  Bend  Their  Judgments  to  Fit  Political  Exigencies. 
While  it  has  been  necessary  in  passing  upon  the  classifications  to 
recite  the  history  of  the  litigation  and  the  situations  resulting  from  it, 
because  the  classifications  were  evolved  from  them,  the  court  has  no 
desire  to  comment  upon  them  otherwise.  Perhaps  at  this  distance 
from  the  events  of  those  days,  no  one  will  now  insist,  as  was  then 
insisted,  that  the  orderly  operation  of  the  Constitution  of  the  Fathers, 
the  supreme  law  of  the  land,  "anything  in  the  Constitution  or  laws 
of  any  state  to  the  contrary  notwithstanding,"  is  a  menace  to  the 
peace  and  happiness  of  Alabama ;  or  that  the  federal  court  detracted 
from  her  rights  or  insulted  her  sovereignty,  or  intermeddled  with  her 
local  affairs,  because  it  entertained  a  complaint  of  deprivation  of 
property  without  due  process,  at  the  instance  of  citizens  of  this  and 
other  states ;  or  that  suitors  in  its  portals  deserved  condemnation  as 
violators  of  the  law  for  testing,  in  the  courts  of  their  country,  the 
validity  of  statutes  concerning  tfieir  property  rights ;  or  that  the  court 
itself  merited  execration  by  servants  of  the  state,  because  it  admin- 
istered the  law  of  the  land  according  to  the  constant  teachings  of 
that  august  tribunal  which  is  the  arbiter  of  the  boundaries  between 
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State  and  federal  power.    If  any  there  be  who  still  maintain  such  be- 
liefs, the  answer  is  found  in  the  words  of  Lord  Mansfield: 

*The  Constitution  does  not  allow  reasons  of  state  to  Influence  our  jndg^ 
ments.  God  forbid  it  should!  We  must  not  regard  political  conseqoenceB^ 
howsoever  formidable  they  might  be;  if  rebellion  was  the  certain  conse- 
quence, we  are  bound  to  say,  'BMat  justitia,  ruat  coelinn.'  We  are  to  say 
what  we  take  the  law  to  bej  if  we  do  not  speak  our  real  opinions,  we  pre- 
varicate with.  God,  and  our  own  consciences/' 

It  results  from  what  has  been  said  that  the  respective  exceptions 
of  the  parties  to  the  master's  reports  must  be  overruled  and  the  re- 
ports confirmed,  and  that  a  perpetual  injunction  issue  against  the  en- 
forcement of  the  statutes  complained  of,  with  leave  to  the  defendants, 
"when  the  circumstances  change  so  that  the  rates  involved  in  this 
case  shall  yield  to  the  complainants  reasonable  compensation,  to  apply 
to  the  court  by  petition  or  otherwise  for  a  further  order  in  that  be- 
half," and  to  that  end,  and  for  that  purpose,  the  court  retains  juris- 
diction of  the  causes.  Smyth  v.  Ames,  169  U.  S.  550,  18  Sup.  Ct. 
418,  42  L.  Ed.  819. 

Counsel  may  prepare  and  present  drafts  of  decrees  in  conformity 
with  this  opinion. 


VASSAR  COLLEGE  T.  LOOSE-WILES  BISCUIT  CO.  et  al. 

(District  Court,  W.  D.  Missouri,  W.  D.    July  8,  1912.) 

No.  3,678. 

L  CoBPOBATiOHS  ((  (K)6*)— AcTiows— Pabties-Joindkb— Officebs  ot  Conpo- 

SATION. 

Where,  in  a  suit  against  a  corporation  and  certain  of  its  officers  to  en- 
join the  use  of  complainants  corporate  name  and  insignia  in  the  sale 
of  merchandise,  the  cause  of  action,  if  any,  alleged  against  the  individual 
defendants  arose  solely  from  their  official  relation  to  the  corporation, 
and  no  separate  individual  acts  were  charged  against  them,  they  were 
improperly  Joined  as  individual  partieei. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {$  1958-1070; 
Dec.  Dig.  (  60e.»] 

2.  Injunction  (§  90*) — Personal  FBrvAcr— Rights  of  Corpobation. 

Vassar  College,  being  a  public  institution,  depending  on  and  Inviting 
wide-spread  publicity  for  the  fullest  return  from  the  exercise  of  its  func- 
tions as  an  institution  of  learning,  had  no  right  of  privacy  which  it  could 
preserve  by  injunction. 

TEd.  Note.— For  other  cases,  see  Injunction,  Cent  Di^.  {  167;  Dec.  Dig. 

8.  Injunction  (§  98*)— JuBisnionoN— Dibel. 

A  court  of  equity  is  without  Jurisdiction  to  restrain  the  publication  of 
a  libel. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  {{  169-171;  Dec. 
Dig.  §  9a*] 
4.  iHJUNcrriON  (I  98*)— Cobpobations— Special  Daicagcs. 

Where  a  publication  concerning  the  name  and  insignia  of  a  corporation 
did  not  appear  to  be  defamatory  or  libelous  per  se,  the  corporation,  it 

^or  oUi«r  cases  sss  same  topic  4  |  mumbbb  1b  Dso.  it  Am.  Digs.  1907  to  date,  it  Rep'r  ladszsf 
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entitled  to  recover  at  all  therefor,  could  only  recover  on  pleading  and 
proving  special  damages. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  {{  169-171; 
Dec.  Dig.  S  98.*] 

0L  Trade-Masks  and  Tbade-Names  (|  81*) — ^Uss  of  Cobpobatb  Namx  ard  In- 
signia— ^Advebtisement  or  Mebchandise — ^Damages. 

Defendant,  a  Missouri  corporation,  manufactured  and  sold  a  variety 
of  candy  called  "Vassar  Chocolates/*  which  it  advertised  widely,  employ- 
ing the  name  "Vassar"  together  with  a  likeness  of  a  young  lady  in  schol- 
astic garb  and  wearing  a  mortarboard  hat,  also  using  an  imitation  of  the 
college  pennant,  a  college  yell,  and  imitation  of  the  college  seal,  with  the 
words  "Yassar  Chocolates'*  and  '* Always  fresh**  substituted  for  the  words 
^'Yassar  College*'  and  "Purity  and  Wisdom.**  Beld,  that  Yassar  College, 
as  a  public  corporation,  had  no  such  property  right  in  its  name  and  in- 
signia displayed  by  defendant  in  its  advertisement  as  would  entitle  the 
college  to  restrain  defendant's  use  thereof  in  his  advertisements;  the 
injury,  if  ^ny,  being  psychological,  rather  than  real. 

[Ed.  Note. — For  other  cases,  see  Trade-Marlcs  and  Trade-Names,  Gent. 
Dig.  (  35;  Dec.  Dig.  |  31.*] 

6L  Bquitt  (f  46*) — Jubisdiction — ErncNT  of  Right. 

Equity  does  not  assume  the  burden  of  preventing  all  the  contemplated 
legal  wrongs  on  the  theory  that  subsequent  remedies  at  law  may  prove 
Inadequate  or  less  satisfactory. 

[Ed.  Note.~For  other  cases,  see  Equity,  Cent  Dig.  H  151»  1S2, 157, 159- 
163;   D&.  Dig.  {  46.*] 

In  Equity.  Suit  by  the  Vassar  College,  a  corporation,  against 
the  Loose-Wiles  Biscuit  Company  and  others.    Bill  dismissed. 

E.  F.  Ware,  of  Kansas  City,  Kan.,  Ralph  Nelson,  of  Coeur  d'Alene, 
Idaho,  and  E.  H.  Ware,  of  Kansas  City,  Kan.,  for  complainant. 

Frank  Hagerman  and  Kimbrough  Stone,  both  of  Kansas  City,  Mo., 
for  defendants. 

VAN  VALKENBURGH,  District  Judge.  The  complainant  Vas- 
sar College,  is  a  corporation  created  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  New  York,  with  its  principal  place  of  busi- 
ness at  the  city  of  Poughkeepsie,  in  that  state.  It  is  a  well-known 
institution  of  learning  for  the  education  in  the  arts  and  sciences  of 
such  women  as  may  pass  examination  for  admittance  thereto.  It 
takes  its  name  from  its  founder,  Matthew  Vassar,  by  whom  it  was 
liberally  endowed.  The  defendant,  Loose-Wiles  Biscuit  Company,  is 
a  corporation  organized  and  existing  under  the  laws  of  the  state  of 
Missouri,  with  its  principal  place  of  business  at  Kansas  City,  in  said 
state.  The  defendant  J.  S.  Loose  is  its  president,  the  defendant  J. 
H.  Wiles  its  vice  president,  and  the  defendant  F.  B.  Houston  its 
manager.  The  defendant  corporation  is  engaged  in  the  manufacture 
and  sale  of  biscuit  and  kindred  products  on  an  extensive  scale,  and, 
among  other  such  products,  of  candy,  one  variety  of  which  is  called 
"Vassar  Chocolates,"  which  has  been  widely  advertised.  It  is  sub- 
stantially charged  in  the  bill  that  the  packages  containing  that  candy 
and  the  advertisements  thereof  employ  the  name  of  Vassar,  a  likeness 

pf  a  young  lady  in  scholastic  garb  and  wearing  a  mortarboard  hat,  an 
fc  I  ■  i  .11.  1 1. . 
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imitation  of  the  college  pennant,  a  college  yell,  and  an  ioutation  of 
the  college  seal,  with  the  words  "Vassar  Chocolates"  and  "Always 
fresh"  substituted  for  the  words  "Vassar  College"  and  "Purity  and 
Wisdom,"  respectively.  Complainant  charges  that  it  is  thereby  brought 
into  public  contempt  and  ridicule,  and  that,  because  thereof,  its  busi- 
ness is  injured,  and  its  graduates  and  students  humiliated. 
For  its  relief  complainant  prays: 

"A  writ  of  Injunction  to  be  directed  to  the  defendants,  and  each  of  them, 
touching  the  matter  !n  question,  and  restraining  them  aU  and  singly,  their 
agents,  attorneys,  and  employes,  and  particularly  enjoining  the  said  individ- 
ual defendants,  as  officers  and  directors  of  said  defendant  corporation,  from 
using  the  word  *Vassar*  in  their  business,  and  from  using  any  word,  sign, 
symbol,  emblem,  or  device  relating  in  any  manner  to  the  complainant;  or 
in  using,  advertising,  or  publishing  anything  suggestive  thereof  or  connected 
therewith,  or  in  printing  any  card,  label,  device,  words,  or  symbols  of  such 
import,  as  is  herein  set  forth,  or  in  imitating  or  simalating  Hs  seal,  colors, 
or  emblems.  And  that  the  said  individual  defendi^ntd  be  particularly  enjoin- 
ed from  taking  any  official  or  personal  action  that  would  tend  to  violate  the 
rights  of  the  complainant,  regarding  the  matter  herein  complained  of." 

To  this  bill  the  defendants  have  demurred,  stating  the  following 
grounds : 

•  "(1)  The  complainant  has  not  in  and  by  said  bUl  made  or  staged  any  such 
cause  as  does  or  ought  to  entitle  it  to  any  such  relief  as  Is  thereby  sought  and 
prayed  for  against  these  defendants. 

*'(2)  The  complainant  has  in  and  by  said  biU  improperly  joined  the  Loose- 
Wiles  Biscuit  Company,  a  corporation,  with  these  defendants,  whereas  there 
is  no  joint  cause  of  action  averred.*' 

[1]  In  the  bill  the  cause  of  action,  if  any,  against  the  individual 
defendants,  springs  solely  from  their  official  relation  to  the  corpora- 
tion.   No  separate  individual  acts  are  charged  against  them. 

As  will  be  gathered  from  what  has  been  stated,  as  well  as  from  an 
inspection  of  the  bill  in  its  entirety,  the  complaint  entered  partakes 
largely  of  the  nature  of  libel,  and  also  suggests  an  invasion  of  the 
"right  of  privacy,"  but  complainant  in  its  argument  and  brief  ex- 
pressly denies  that  either  the  one  or  the  other  lies  at  the  foundation 
of  its  suit.    In  their  brief  counsel  for  complainant  say : 

"Vassar  College  does  not  base  its  claim  on  a  right  to  privacy  because  it  is 
a  public  institution,  but^t  does  base  It  upon  a  'right  to  be  let  alone'  unless 
some  public  purpose  is  subserved.  Hie  college,  its  nam^,-  its  seal,  and  its 
belongings  are  private  property,  and,  if  Irreparable  injury,  Incapable  of  meas- 
urement, ensues  from  not  being  let  alone,  then,  if  no  pubUc  right  or  Interest 
is  involved,  the  defendants  should  be  enjoined*" 

Also: 

"It  is  a  public  institution,  and  It  claims  that  the  acts  of  the  defendants 
damage  the  property  and  the  use  of  the  property  of  the  complainant" 

And  again : 

"We  have  not  alleged  a  libel,  and  upon  our  allegation  In  the  complaint  we 
may  not  be  entitled  to  an  action  at  law ;  but  a  person  may  have  no  action  at 
conunon  law,  and  yet  one  In  equity." 

[2]  It  is  quite  obvious  that  the  complainant  could  not  well  invoke 
the  right  of  privacy,  whatever  that  right  may  be  determined  to  be. 
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front  the  irreconcilable  conflict  of  opinions  and  views  of  courts  of 
last  resort  in  various  jurisdictions,  because,  as  is  admitted,  it  is  not 
only  a  corporation,  but  a  public  institution,  depending  upon  and  invit- 
ing wide-spread  publicity  for  the  fullest  return  from  the  exercise  of 
its  functions  as  an  institution  of  learning.  Where  a  person  is  a  public 
character,  the  right  of  privacy  disappears.  Corliss  v.  E.  W.  Walker 
Co.  (C.  C.)  57  Fed.  434;  s.  c,  64  Fed.  280,  31  L.  R-  A.  283.  As 
said  by  cotmsel  for  defendants  in  their  brief : 

"The  plaintiif  is  a  corporation,  and  therefore  can  have  no  'right  ot  privacy' 
in  its  name,  as  the  entire  basis  of  the  right  of  privacy  cases  Is  an  injury  to 
the  feelings  or  senslbUities  of  the  party.  A  corporation  can  have  no  such 
ground  for  relief.*' 

However,  as  complainant  expressly  disclaims  reliance  upon  this  right, 
the  court  is  relieved  from  the  necessity  of  attempting  to  bring  harmony 
out  of  the  conflict  of  decisions  on  this  subject.  It  becomes  necessary 
to  determine,  therefore,  in  what  respect  the  rights  of  complainant, 
of  which  this  court  can  take  cognizance  in  this  proceeding,  have  been 
invaded.  The  bill,  among  other  things,  contends  that  "anything  that 
would  aifect  the  name  of  'Vassar,'  or  bring  it  into  ridicule  or  derision, 
would  be  an  injury  which  would  be  irreparable,  and  would  affect  the 
value  of  the  plant  and  the  value  of  its  use."  It  is  asserted  that  the 
use  of  this  name  ^nd  certain  pictures  in  connection  with  advertise- 
ments, among  other  things,  is  calculated  to  create  in  the  public  mind 
the  impression  that  the  chocolates  sold  by  the  defendants  are  a  par- 
ticular favorite  at  Vassar  College  and  with  the  students  and  alumnae 
thereof;  that  mortarboard  hats,  a  distinctive  scholastic  garb,  are  pe- 
culiar to  Vassar  students ;  that  the  portrayal  of  a  building  in  the  form 
of  a  Greek  Temple,  certain  college  colors,  and  a  seal  with  certain 
inscriptions  paraphrasing  those  upon  the  seal  of  the  complainant  cor- 
poration, tend  to  provoke  discussion  and  reproach,  to  produce  criticism 
and  ridicule,  and  are  matters  of  regret,  pain,  and  annoyance  to  the 
students  and  to  the  graduates  of  the  college,  and  tend  to  depreciate 
the  college  in  the  eyes  of  the  public.  As  to  the  graduates  and  students,, 
it  may  be  said  that  they  are  not  parties  to  this  suit,  and  this  char- 
acter of  injury  to  feelings  is  scarcely  a  matter  of  legal  remedy.  While 
these  allegations  involve  the  annoyance  which  springs  from  wounded 
sensibilities,  and  while  the  "right  to  be  let  alone"  inheres  in  the  right 
to  privacy  and  would  seem  to  involve  an  assertion  of  that  right,  never- 
theless it  is  inferable  from  the  bill  that  the  real  injury  for  which  relief 
is  prayed  is  sought  to  be  founded  upon  the  assumption  that  the  col- 
lege is  thereby  depreciated  in  the  eyes  of  the  public,  and  the  complain- 
ant is  caused  to  lose  its  standing  and  supremacy  as  an  educational  in- 
stitution, and  thus  to  suffer  a  loss  which  it  cannot  estimate. 

[3]  This  injury  would  seem  to  be  either  libel  or  in  the  nature  of 
libel,  tut  here  we  are  met  with  two  difficulties.  The  first  is  that  in 
this  country  a  court  of  equity  is  without  jurisdiction  to  restrain  the 
publication  of  libel. 

[4]  The  second  is  that,  as  this  is  a  corporation  and  as  the  publica- 
tion does  not  appear  to  be  defamatory  or  libelous  per  se,  its  right  to 
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1  ecover  in  such  an  action  may  well  be  doubted.  It  would  seem  to  be 
♦necessary  in  order  to  support  recovery  that  it  should  plead  and  prove 
special  damages  from  the  publication,  and  this,  it  expressly  avers,  it 
cannot  do.  Viewing  the  bill  as,  in  effect,  having  charged  libel,  would 
not  the  demurrer  have  to  be  sustained,  first,  because  of  want  of  juris- 
diction of  the  subject-matter,  and,  second,  because  no  cause  of  action 
has  been  stated,  or  according  to  the  averments  of  the  bill,  can  be 
stated?  But  counsel  for  complainant  in  their  brief,  as  we  have  seen, 
expressly  disclaim  that  they  have  charged  a  libel,  but  rather  that  the 
name,  seal,  and  belongings  of  the  college  thus  appropriated  for  ad- 
vertising purposes  are  the  private  property  of  the  complainant,  and 
that  if  irreparable  injury,  incapable  of  measurement,  ensues,  then, 
if  no  public  right  or  interest  is  involved,  the  defendant  should  be 
enjoined,  and  that  this  is  true,  even  though  complainant  may  have  no 
action  at  common  law  or  by  statute.  It  may  be  observed  in  passing 
that  there  is  presented  no  controversy  respecting  a  trade-mark,  nor 
a  trade-name,  nor  the  use  of  such  in  tmfair  competition.  The  com- 
plainant is  not  engaged  in  the  manufacture  or  sale  of  candy,  nor  is  its 
business  injuriously  affected  in  such  a  sense. 

[6]  It  becomes  pertinent  to  inquire  whether  as  a  public  corporate 
institution  it  has  such  a  property  right  in  the  name  '*Vassar"  and  in 
the  other  insignia  displayed  by  the  defendauts  in  their  advertisements 
as  would  entitle  it  to  restrain  the  use  of  such  In  any  manner  or 
form  in  connection  with  the  a4ve;rtisement  and  sale  of  merchandise, 
either  with  or  without  damage  to  itself,  whether  appreciable  or  other- 
wise. It  would  seem  that  upon  this  view,  if  at  all,  the  right  of  com- 
plainant must  be  founded;  also,  it  must  be  considered  whether  upon 
the  face  of  the  bill  the  court  can  say,  as  matter  of  law,  whether  or 
not  injury  could  result  from  the  acts  complained  of.  As  said  by  the 
Supreme  Court  in  Re  Sawyer,  124  U.  S.  200-210,  8  Sup.  Ct.  482,  487 
(31  L.  Ed.  402): 

'*The  ofiElce  and  jurisdiction  of  a  court  of  equity,  unless  enlarged  by  express 
statute,  are  limited  to  the  protection  of  rights  of  property." 

Because  of  the  complex  nature  of  complainant's  statement  of  the 
character  of  the  injury  complained  of,  whereby  its  differentiation  from 
libel  becomes  a  matter  of  difficulty,  it  is  necessary,  despite  the  dis- 
claimer entered,  to  consider  the  attitude  of  courts  of  equity  toward 
publications  amounting  to  libel,  or  in  the  nature  of  libel.  Some  defini- 
tions of  libel,  which  have  met  with  frequent  judicial  approval,  will 
disclose  what  close  analogy,  if  not  identity,  it  bears  to  the  publications 
here  complained  of.  "A  libel  is  a  malicious  publication,  expressed 
either  in  printing  or  writing,  or  by  signs  and  pictures  tending  either 
to  blacken  the  memory  of  one  dead  or  the  reputation  of  one  who  is 
alive,  and  expose  him  to  public  hatred,  contempt,  or  ridicule."  25  Cyc. 
243,  and  cases  cited.  Of  course,  the  only  malice  essential  is  presumed 
from  the  willful  or  intentional  doing  of  the  unlawful  act.  "A  censori- 
'  ous  or  ridiculing  writing,  picture,  or  sign,  made  with  a  mischievous 
and  malicious  intent  towards  government,  magistrates,  or  individuals. 
Any  writing,  picture,  or  other  sign  tending,  without  lawful  excuse. 
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to  injure  the  character  of  an  individual,  by  subjecting  him  to  ridicule, 
contempt,  or  disgrace.  A  false  and  unprivileged  publication  which 
exposes  any  person  to  hatred^  contempt,  ridicule,  or  obloquy,  or  which 
causes  him  to  be  shunned  or  avoided,  or  Which  has  the  tendency  to 
injure  him  in  his  business."    25  Cyc.  244,  and  cases  cited.    It  is  the 

.  general  rule  in  the  United  States  that  a  court  of  equity  has  no  juris- 
diction to  enjoin  the  publication  of  a  libel.  "If  a  court  of  equity  could 
interfere  and  use  its  remedy  of  injunction  in  such  cases,  it  would  draw 
to  itself  the  greater  part  of  the  litigation  properly  belonging  to  courts 
of  law."  Francis  et  al.  v.Flinn,  118  U.  S.  385,  6  Sup.  Ct.  1148,  30 
L.  Ed.  165.  "Charges  of  slander  are  peculiarly  adapted  to  and  re- 
quire trial  by  jury;  and  exercising,  as  we  do,  authority  under  a  sys- 
tem of  government  and  law  which  by  a  fundamental  article  secures  the 
right  of  trial  by  jury  in  all  cases  at  common  law,  and  which  by  express 
statute  declares  that  suits  in  equity  shall  not  be  sustained  in  any  case 
where  a  plain,  adequate,  and  complete  remedy  may  be  had  at  law,  as 
has  always  heretofore  been  considered  the  case  in  causes  of  libel  and 
slander,  we  do  not  think  that  we  would  be  justified  in  extending  the 
remedy  of  injunction  to  such  cases."  Bradley,  Justice,  in  Kidd  v. 
Horry  et  al.  (C.  C.)  28  Fed.  773;  Fougeres  v.  Murbarger  et  al.  (C.  C.) 
44  Fed.  292.  Of  course,  where  the  attempt  to  injure  consists  of  acts 
or  words  which  will  operate  to  intimidate  and  prevent  the  customers 
of  a  party  from  dealing  with  or  laborers  from  working  for  him,  an 
exception  to  the  rule  stated  is  presented,  and  the  courts  have  with 
nearly  equal  unanimity  interposed  by  injunction.  Cceur  D'Alene  Con- 
solidated &  Mining  Co.  v.  Miners'  Union  (C.  C.)  51  Fed.  260-265,  19 
L.  R.  A.  382;  Balliet  v.  Cassidy  (C.  C.)  104  Fed.  704.  If,. then,  these 
publications  do,  in  fact,  amount  to  libel  this  court  is  clearly  without 
jurisdiction.  If  they  do  not  amount  to  libel,  it  is  necessary  to  deter- 
mine what  personal  or  property  right  of  complainant  of  which  the 
law  can  take  cognizance  has  been  invaded.  In  Assurance  Co.  v.  Knott, 
L.  R.  10  Ch.  142,  Lord  Cairns  held  that  if  the  publications  did  not 
amount  to  libels,  and  were  therefore  innocuous  and  justifiable  in  the 
eye  of  the  court  of  common  law,  he  was  at  a  loss  to  understand  upon 
what  principle  the  court  of  chancery  could  interfere ;  and  if,  on  the 
other  hand,  the  comments  were  libelous,  it  was  clearly  settled  that 
the  court  of  chancery  had  no  jurisdiction  to  Restrain  their  publication. 
Casey  v.  Cincinnati  Typographical  Union  No.  3  (C.  C.)  145  Fed.  142, 
12  L.  R.  A.  193.  "A  person  cannot  be  enjoined  from  doing  any  act 
unless  it  is  fairly  apparent  the  act  is  wrongful,  or  the  person  sought 

.  to  be  enjoined  has  no  right  to  do  that  act.  *  *  *  It  (a  court  of 
equity)  cannot  try  the  question  for  itself,  or  determine  the  right  in 
advance  of  the  law  court."  Citizens'  Light,  H.  &  P.  Co.  v.  Montgom- 
ery Light  &  W.  P.  Co.  (C.  C.)  171  Fed.  553-556.  It  must  be  remem- 
bered that  the  complainant  is  a  corporation,  and,  as  such,  its  rights 
are  not  as  broad  as  those  of  an  individual  in  this  respect.  It  may 
maintain  an  action  for  libel,  but  only  upon  averment  and  proof  of 
special  damages..  This  would  clearly  be  true  in  respect  of  a  slander 
of  its  goods  and  property.    10  Cyc.  par.  1336,  and  cases.    In  this  case. 
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the  complainant,  being  a  corporation,  has  no  reputation  or  character, 
as  commonly  understood,  that  can  be  assailed,  but  the  injury,  if  any, 
must  be  directed  to  its  business ;  and  to  maintain  an  action  for  libel 
it  must  aver  and  prove  special  damages.  This,  it  confesses,  it  cannot 
do.  The  publications  made  are  not  actionable  per  se,  and  complainant 
could  not  recover,  as  for  libel,  if  they  were.  It  is  evident,  therefore, 
that  recovery  cannot  be  predicated  upon  the  theory  of  libel,  whether 
from  the  standpoint  of  equity  or  of  law. 

An  appeal  to  the  so-called  "right  of  privacy"  is  also  disclaimed;  but, 
nevertheless,  complainant's  bill  almost,  i£  not  entirely,  invokes  that 
right  The  argument  in  Edison  v.  Polyform  Mfg.  Co.,  73  N.  J.  Eq. 
136,  67  Atl.  392,  proceeds  along  this  line,  and  an  analysis  of  that  case 
will  dispose  of  some  of  the  important  contentions  here  presented. 
It  was  there  assumed  that  Mr.  Edison's  name  is  his  own  property,  and 
therefore  it  is  asked  why  its  pecuniary  value,  if  it  has  one,  does  not 
belong  to  its  owner,  rather  than  to  the  person  making  an  unauthorized 
use  of  it.  Roberson  v.  Rochester  Folding  Box  Co.,  171  N.  Y.  538,  64 
N.  E.  442,  59  L.  R.  A.  478,  89  Am.  St.  Rep.  828,  is  disapproved 
apparently  upon  the  ground  that  it  does  not  recognize  the  right  of 
privacy,  and  the  invasion  of  this  alleged  personal  right,  with  its  re- 
sulting humiliation  and  distress,  as  the  foundation  of  recovery.  Pave- 
sich  V.  Insurance  Co.,  122  Ga.  190,  50  S.  E.  68,  69  L.  R.  A.  101,  106 
Am.  St.  Rep.  104,  2  Ann.  Cas.  561,  which  is  confessedly  bottomed 
upon  that  assumed  right,  is  strongly  commended.  Nevertheless,  the 
court  finds  that  injury  to  property  in  some  form  is  an  essential  ele- 
ment to  relief.  However,  the  insignificance  of  the  right  from  a  pe- 
cuniary standpoint  does  not  always  bar  relief,  and  in  that  view  it  con- 
cludes that  Mr.  Edison  in  that  case  is  clearly  entitled  to  an  injunc- 
tion. The  cases  relied  upon  are  Vanderbilt  v.  Mitchell,  72  N.  J.  Eq. 
910,  67  Atl.  97,  14  L.  R.  A.  (N.  S.)  304;  Routh  v.  Webster,  10  Beav. 
561 ;  Walter  v.  Ashton,  2  Ch.  282.  All  these  cases  present  a  direct 
possible  injury  to  property.  The  first  involved  a  risk  of  pecuniary 
liability,  so  the  second,  and  so  the  third,  all  because  the  complainant 
was  held  out  as  a  responsible  party  in  the  several  civil  enterprises 
considered.  Apparently  upon  this  ground  the  defendant  company  was 
restrained  from  holding  out  that  Mr.  Edison  had  any  connection  with 
or  part  in  the  business.'  "The  abstract  question  whether  a  company 
can  innocently  use,  as  a  part  of  its  title,  the  name  of  a  distinguished 
living  character,  is  not  before  me  for  decision,  and  no  opinion  is  ex- 
pressed about  it."  So  that  the  relief  granted  was  based  upon  the  ap- 
prehension of  direct  financial  injury — ^that  is,  a  right  of  property.  The 
jurisdiction  of  a  court  of  equity  was  justified  by  a  quotation  from  the 
opinion  in  Vanderbilt  v.  Mitchell,  supra,  to  wit: 

"From  time  immemorial  it  has  been  the  rule  not  to  grant  eguitable  relief 
where  a  party  praying  for  It  had  an  adequate  remedy  at  law.  But  modem 
Ideas  of  what  are  adequate  remedied  are  changing  and  expanding,  and  it  is 
gradually  coming  to  be  understood  that  a  system  of  law  which  will  not  pre- 
vent the  doing  of  a  wrong,  but  only  affords  redress  after  the  wrong  is  com- 
mitted, is  not  a  complete  system,  and  is  inadequate  to  th^  present  needs  of 
society," 
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Concerning  one  aspect  of  the  general  doctrine  here  expressed,  there 
is,  perhaps,  little  difference  of  opinion.  Modern  ideas  are  changing 
and  expanding,  and  equity  should,  of  course,  meet  the  demand  for 
elasticity  which  originally  called  it  into  being.    It  is  declared  that : 

"A  system  of  law  whleb  will  not  prevent  the  doing  of  a  wrong,  but  only 
affords  redress  after  the  wrong  is  committed,  is  not  a  complete  system,  and 
is  inadequate  to  the  present  needs  of  society." 

This  sounds  convincing;  but  docs  it  not  mean  that  practically  all 
remedies  at  law  are  in  this  sense  inadequate,  and  that  equitable  relief 
should  be  very  generally  substituted  for  them  ?  We  are  led  to  wonder 
whether  this  has  not  been  true  of  society  at  all  times — ^past  as  well  as 
present.  If  so,  have  courts  of  equity  in  their  administration  always 
failed  to  afford  adequate  relief  in  certain  cases?  Or  must  we  con- 
cede that  in  their  evolution,  wisdom,  bom  of  unfolding  experience,  has 
been  justified  in  placing  a  limitation  upon  their  juri^iction? 

We  may  readily  admit,  for  the  purposes  of  this  discussion,  that  one 
who  has  been  held  out  to  be  so  intimately  connected  with  an  enter- 
prise, fraudulent  or  otherwise,  as  to  import  personal  interest  and 
responsibility,  may,  by  acquiescence  and  apparent  acceptance,  incur 
liability ;  that,  after  thajt  liability  accrues,  he  may  find  his  redress  in 
an  action  at  law  inadequate ;  and,  for  this  reason,  he  may,  perhaps,  in 
some  instances,  property  rights  being  manifestly  involved,  with  pro- 
priety seek  preventive  relief. 

[8]  But  does  this  mean  that  equity  must  in  general  assume  the 
burden  of  preventing  all  contemplated  legal  wrongs  upon  the  theory 
that  subsequent  remediies  at  law  may  prove  inadequate  or  less  satis- 
factory? If  so,  what  becomes  of  the  right  of  trial  by  jury,  and  what 
may  be  thought  of  the  system  of  court  paternalism  thus  to  be  estab- 
lished? In  the  Edison  Case  the  complainant  was,  by  publication, 
directly  and  pointedly  connected  with  the  business  in  a  position  of 
responsibility.  Here  the  effect,  if  any,  upon  the  complainant's  prop- 
erty is  indirect,  remote,  and  speculative.  If  the  unauthorized  pub- 
lications of  defendants  bring  the  complainant  into  ridicule  and  result- 
ing disrepute,  they  are  in  the  nature  of  libel.  If  so,  they  are  actiona- 
ble at  law  if  special  damages  can  be  proved.  In  that  case  a  court  of 
equity  would  ordinarily  seem  to  be  without  jurisdiction,  but  if  the 
damages  cannot  be  ascertained,  or  even  certainly  known  to  exist,  it 
is  now  said  there  is  no  adequate  remedy  at  law;  nor,  it  might  be 
added,  any  cause  of  action  at  all  in  favor  of  a  corporation.  What 
then?  Must  a  chancellor  say  arbitrarily  that  there  is  damage  when 
no  other  party  nor  tribunal  can  point  one  out  ?  May  he  create  a  right 
when  none  exists  at  law ;  or,  in  another  view,  is  it  not  equivalent  to 
saying  that  the  publication  is  damaging  and  libelous  per  se,  and,  if 
so,  special  damages  need  not  be  laid  nor  proven?  Legal  remedies 
in  such  cases  have  always  been  thought  to  be  adequate.  Here,  again, 
the  jurisdiction  of  equity  would  be  wanting,  and,  if  it  assume  juris- 
diction in  such  a  case,  where  may  it  properly  leave  off?  It  would 
seem  that  it  must,  unaided  and  unfettered,  undertake  to  redress,  or 
rather  to  prevent,  all  civil  wrongs  upon  its  own  initiative  and  its  own 
conscience.    It  would  appear  that  this  is  not  permitted  by  the  spirit  of 
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our  institutions,  nor  invited  by  that  of  "changing  and  expanding 
modem  ideas/'  However,  the  courts  have  generally  encountered 
these  same  difficulties,  and  the  weight  of  authority  has  furnished  no 
uncertain  guide. 

The  only  property  right  asserted  is  that  to  the  name  of  "Vassar" 
and  the  signs,  symbols,  emblems,  or  devices  relating  thereto.  The 
exclusive  right  to  the  use  of  a  surname  in  cases  like  this  has  frequent- 
ly been  denied,  and  to  that  effect  is  the  greater  weight  of  authority. 
Clark  V.  Freeman,  11  Beavan,  112.  "A  person  has  no  such  exclusive 
right  to  the  use  of  a  surname,  or  a  name  applied  to  house  or  land, 
as  will  enable  him  to  prevent  its  assumption  by  another."  29  Cyc 
271;  Olin  v.  Bate  et  al.,  98  111.  53,  38  Am.  Rep.  78.  "Equity  will 
not  restrain  the  ujse  of  the  name  and  likeness  of  a  deceased  person  as 
a  label  for  a  brand  of  cigars  named  after  him,  though  offensive  to 
the  family  of  the  deceased,  so  long  as  it  does  not  amount  to  a  libel. 
*  *  *  Society  understands  this,  and  may  be  depended  upon  to 
make  proper  allowances  in  such  cases;  and  although  each  individual 
member  may,  in  his  own  case,  suffer  a  feeling  of  humiliation  when  his 
own  name  or  that  of  some  beloved  or  respected  friend  is  thus  used, 
he  will  usually,  in  the  case  of  another,  regard  it  as  a  trifle.  We  feel 
sure  that  society  would  not  think  the  less  of  Col.  John  Atkinson  if 
cigars  bearing  his  name  were  sold  in  the  shops.  Nor  are  his  friends 
brought  into  disrepute  thereby.  So  long  as  such  use  does  not  amount 
to  a  libel,  we  are  of  the  opinion  that  Col.  John  Atkinson  would  him- 
self be  remediless,  were  he  alive,  and  the  same  is  true  of  his  friends 
who  survive."  Atkinson  v.  Doherty  &  Co.,  121  Mich.  372,-80  N.  W. 
285,  46  L.  R.  A.  219,  80  Am.  St.  Rep.  507.  "An  injunction  cannot 
be  granted  to  restrain  the  unauthorized  publication  and  distribution  of 
lithographic  prints,  or  copies,  of  a  photograph  of  a  young  woman  as 
part  of  an  advertisement  of  a  legitimate  manufactured  article,  where 
there  is  no  allegation  that  the  picture  is  libelous  in  any  respect."  Rob- 
erson  v.  Rochester  Folding  Box  Co.,  171  N.  Y.  538-539,  64  N.  E. 
442  (59  L.  R.  A.  478,  89  Am.  St.  Rep.  828).  In  Corliss  v.  E.  W. 
Walker  Co.  (C.  C.)  64  Fed.  280,  the  portrait,  and  it  may  be  presumed 
the  name  of  a  private  individual,  is  recognized  as  property,  but  a 
distinction  is  made  between  such  a  person  and  a  public  character.  In 
Edison  v.  Thomas  A.  Edison,  Jr.,  Chemical  Co.  (C.  C.)  128  Fed. 
957,  the  bill  was  brought  by  Thomas  A.  Edison  to  enjoin  the  defendant 
company  from  using  the  name  "Edison"  and  the  word  "Wizard"  in 
connection  with  the  manufacture  of  certain  ink  tablets,  on  the  ground 
that  such  was  calculated  to  convey  to  the  public  the  impression  that 
the  complainant  was  connected  with  the  manufacture  of  such  tablets, 
that  the  same  were  of  little  value,  and  that,  if  the  public  should  con- 
sider that  devices  and  processes  invented  by  him  were  of  little  value, 
the  income  that  he  would  derive  from  the  selling  or  working  of  the 
processes  invented  by  him  wou^d  be  very  materially  decreased,  that 
the  injury  and  damages  thus  resulting  could  not  be  adequately  com- 
pensated for  by  an  action  in  a  court  of  law,  presumably  because  they 
were  insusceptible  of  ascertainment  and  exact  calculation.  It  will  be 
seen  that  in  principle  the  case  there  presented  was  very  similar  to 
the  one  at  bar.    The  court  held : 
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"The  bill  does  not  charge  the  defendant  wltii  menace,  intimidation,  or  coer- 
cion of  any  kind  toward  customers  of  the  complainant,  or  with  any  direct 
attack  upon  his  property  or  conduct  of  his  business ;  nor  does  it  allege  that 
the  acts  complained  of  have  created,  or,  if  repeated,  will  create,  any  liability 
on  the  part  of  the  complainant  to  third  persons.  Further,  the  case  as  pre- 
sented is,  indeed,  one  only  of  constructive,  indirect,  or  implied  libel  or  defama- 
tion by  the  defendant  of  the  business  reputation  of  the  complainant  and  con- 
sequent diminution  of  his  income.  To  hold  that  on  the  facts  admitted  by  the 
demurrer  the  complainant  is  entitled  to  the  relief  he  prays  would  establish 
a  dangerous  precedent,  calculated  to  produce  confusion  in  the  business  world, 
open  wide  a  door  to  fraud,  and  result  in  much  greater  evil  to  the  public  than 
that  suffered  by  the  victims  of  the  defamation." 

The  conclusion  is  that  the  case  made  was  one  merely  of  libel  or  def- 
amation of  business  reputation,  unaccompanied  by  threats,  intimida- 
tion or  coercion,  or  by  any  direct  attack  upon  property  or  conduct  of 
business,  or  by  any  direct  or  indirect  creation  of  liability  on  the  part 
of  the  complainant,  and  was  therefore  not  within  the  equitable  juris- 
diction of  the  court.  Similar  views  are  expressed  in  Henry  v.  Cherry 
et  al.,  30  R.  I.  13,  73  Atl.  97,  24  L.  R.  A.  (N.  S.)  991,  136  Am.  St.  Rep. 
928,  18  Ann.  Cas.  1006,  and  Roberson  v.  Rochester  Folding  Box  Co., 
171  N.  Y.  538,  64  N.  E.  442,  59  L.  R.  A.  478,  89  Am.  St.  Rep.  828. 

In  Adriance,  Piatt  &  Co.  v.  National  Harrow  Co.  (C.  C.)  98  Fed. 
118,  Judge  Coxe  said: 

'The  doctrine  upon  which  the  bill  relies  Is  an  exotic  of  recent  origin  which 
has  received  but  scant  favor  in  the  courts  of  this  country.  The  moment  it 
becomes  a  recognized  branch  of  our  jurisprudence  courts  of  equity  will  be 
urged  persistently  to  Intrude  into  the  affairs  of  trade  and  dictate  the  lan- 
guage in  which  merchants  shall  advertise  their  wares.  It  wUl  foster  a  sys* 
tem  of  vexatious  Judicial  parentalism  which  wUl  create  more  evils  than  it 
wUl  cure." 

In  Edison  v.  Edison  Polyform  Mfg.  Co.,  73  N.  J.  Eq.  136,  67  Atl. 
392,  already  referred  to,  the  court  held : 

"An  injunction  will  lie  to  restrain  the  unauthorized  use  of  one*s  name  by 
another  as  a  part  of  its  corporate  title,  or  in  connection  with  its  business 
or  advertisements,  his  picture  and  his  pretended  certificate  that  a  medicinal 
preparation,  which  such  other  is  engaged  in  manufacturing,  is  compounded 
according  to  the  formula  devised  by  him,  though  he  is  not  a  business  com- 
petitor." 

In  that  case,  as  has  been  seen,  it  was  ultimately  shown  that  a  dis- 
tinct property  right  in  the  way  of  possible  personal  responsibility  for 
the  obligations  of  the  defendant  company  might  accrue  by  reason  of 
complainant  being  thus  held  out  to  be  c6nnected  with  the  defendant 
company  in  the  absence  of  repudiation  on  his  part.  But,  nevertheless, 
the  court  states  in  support  of  its  position  the  language  of  the  Supreme 
Court  of  the  United  States  in  Brown  Chemical  Co.  v.  Meyer,  139  U. 
S.  540,  11  Sup.  Ct.  625,  35  L.  Ed.  247,  wherein  it  is  said: 

"A  man's  name  is  his  own  property,  and  he  has  the  same  right  to  its  use 
and  enjoyment  as  he  has  to  that  of  any  other  species  of  property.** 

The  lang;uage  here  used  was  in  connection  with  alleged  unfair  com- 
petition in  trade.  Both  parties  had,  or  were  entitled  to  use,  the  same 
name,  and  it  is  with  reference  to  the  right  of  a  man  to  use  his  own 
name,  if  that  use  be  a  reasonable,  honest,  and  fair  exercise  of  such 
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right,  that  the  court  asserted  that  a  man's  name  is  his  own  property. 
This  statement  was  not  made  in  the  sense  of  denying  the  right  of  one 
person  to  use  the  surname  of  another,  and  follows  a  previous  an- 
nouncement that  a  man  may  in  some  cases  be  denied  the  right  to  use 
his  own  name  undler  circumstances  which  would  result  in  unfair  com- 
petition in  trade.  The  rules  governing  competition  have,  of  course,  no 
application  to  the  matter  here  under  inquiry.  The  weight  of  authority 
is  clearly  against  the  contention  that  such  property  rights  exist  in  a 
surname  that  its  use  may  be  enjoined  merely  because  it  is  a  source  of 
profit  to  the  user  and  under  circumstances  which  do  not  result  in  un- 
fair competition  and  business  loss  resulting  therefrom  to  the  one  as- 
serting proprietorship  in  such  surname,  and  particularly  would  this 
be  true  of  a  public  corporate  citizen  which  has  assumed  a  name  under 
the  conditions  here  presented.  So  that  we  mu^  find  that  complainant 
has  sustained  some  injury  to  its  property,  which  the  law  can  recog- 
nize, distinct  from  libel  and  the  mere  use  of  a  portion  of  its  corporate 
name,  before  the  jurisdiction  of  a  court  of  equity  can  attach. 

In  the  case  of  Adriance,  Piatt  &  Co.  v.  National  Harrow  Co.,  supra, 
the  court  overruled  the  demurrer  in  accordance  with  these  further 
views : 

"Cases  of  such  rank  Injustice  may  arise  that  the  Interference  of  a  conrt  of 
equity  may  be  necessary.  ^  *  *  The  court  is  not  prepared  to  say  that  a 
case  may  not  be  so  saturated  with  fraud,  falsehood,  and  malice  as  to  require 
the  summary  interference  of  a  court  of  equity  Although  it  is  reasonably  cer- 
tain that  the  case  at  bar  is  not  such  a  case,  it  is  also  clear  that  such  a  case 
may  be  proved  under  the  sweeping  allegations  of  the  bill,  which  charges,  in 
brief,  that  all  the  material  statements  of  the  ciitulars  are  false,  fraudulent 
and.  malicious  and  made  with  intent  to  destroy  the  complainant's  business." 

In  this  bill  there  are  no  such  allegations.    It  says : 

'The  complainant  says  that  all  of  the  acts  of  the  defendants,  herein  com- 
plained of,  are  wholly  without  the  consent  or  permission  of  the  complainant, 
and  are  done  with  mercenary  motives,  with  intent  to  deceive,  and  without 
regard  for  the  feelings,  sensibilities,  rights  or  wishes  of  the  complainant,  or 
of  others  now  or  formerly  connected  with  said  college  ♦  •  ♦  And  that 
all  such  acts  or  doings  are  willful,  and  are  contrary  to  equity  and  good  con- 
science, and  to  the  manifest  wronging  of  the  complainant  and  to  its  irrepara- 
ble injury." 

In  Edison  v.  Thomas  A.  Edison,  Jr.,  Chemical  Co.,  supra,  it  is  said: 

"A  demurrer  does  not  admit  the  truth  pf  general  allegations  of  fraud,  but 
only  the  facts  set  forth  as  constituting  till' alleged  fraud  and  all  reasonable 
deductions  from  them.  And,  where  a  bill  avers  a  legal  Inference  which  the 
facts  stated  therein  do  not  justify,  a  demurrer,  while  confessing  the  facts, 
will  not  be  considered  as  admitting  the  correctness  of  the  inference." 

So  here  the  bill  sets  forth  explicitly  the  facts  from  which  it  asks 
the  wrongful  conduct  of  the  defendants  and  its  own  resulting  injury 
to  be  inferred.  So  that  the  entire  case  sought  to  be  made  is,  and  is 
intended  to  be,  fully  disclosed  upon  the  face  of  the  bill.  In  such  a  case 
the  right  to  relief  can  adequately  be  determined  upon  demurrer.  The 
wrong  here  complained  of  is  indefined  and  uncertain  even  in  the  minds 
of  complainant's  counsel,  wjio,  upon  the  original  argument  of  the 
case,  frankly  admitted  that  "complainant  was  unable  to  find  any  case 
in  point  for  or  against  its  contention,  and  states  the  case  to  be  in  its 
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opinion  one  of  a  new  character  and  without  exact  precedents,  and  that, 
therefore,  it  should  be  decided  according  to  right  and  justice  as  the 
same  should  appear  from  the  reading  of  the  complaint."  Unfortu- 
nately for  this  position  "equity  does  not  undertake  to  relieve  from  all 
the  annoyances  caused  by  those  who  are  inconsiderate  of  the  feelings 
and  business  interests  of  others.  On  the  contrary,  it  is  a  general  rule, 
which  has  some  exceptions,  that  it  will  not  undertake  to  interfere 
where  a  party  has  an  adequate  remedy  at  law  and  when  it  does  inter- 
fere it  is  guided  by  principles  of  equity,  which  during  the  long  course 
of  its  administration  have  become  established."  *Marlin  Fire  Arms  Co. 
V.  Shields,  171  N.  Y.  384,  64  N.  E.  163,  59  L.  R.  A.  310.  Any  de- 
parture from  these  sound  principles.is  likely  to  lead  to  evils  far  greater 
than  those  sought  to  be  remedied.  In  an  analogous  case  the  court  in 
Roberson  v.  Rochester  Folding  Box  Co.,  171  N.  Y.  538,  64  N.  E.  442, 
59  L.  R.  A.  478,  89  Am.  St.  Rep.  828,  said: 

"If  snch  a  principle  be  incorporated  Into  the  body  of  tbe  la.w,  through  the 
instrumentaUty  of  a  court  of  equity,  the  attempts  to  logically  apply  the  prin- 
ciple will  necessarily  result,  not  only  in  a  vast  amount  of  litigation,  but  Id 
litigation  bordering  upon  the  absurd;  for  the  right  of  privacy,  once  estab- 
lished as  a  legal  doctrine,  cannot  be  confined  to  the  restraint  of  the  publica- 
tion of  a  likeness,  but  must  necessarily  embrace  as  well  the  publication  of  a 
word  picture,  a  conunent  upon  one's  looks,  conduct,  domestic  relations,  or 
habits.  And,  were  the  right  of  privacy  once  legally  asserted,  it  would  nec- 
essarily be  held  to  include  the  same  things  if  spoken,  instead  of  printed,  for 
one,  as  well  as  the  other,  invades  the  right  to  be  absolutely  let  alone." 

And  again: 

"The  temperaments  of  individuals  are  various  and  variable,  and  the  imag- 
ination exerts  a  powerful  and  incalculable  influence  in  injuries  of  this  kind. 
There  are  many  moral  obligations  too  delicate  and  subtle  to  be  enforced  in 
the  rude  way  of  giving  money  compensation  for  their  violation.  Perhaps  the 
feelings  find  as  full  protection  as  it  is  possible  to  give  in  moral  law  and  a 
responsive  public  opinion.  The  civil  law  is  a  practical  business  system,  deal- 
ing with  what  is  tangible,  and  does  not  undertake  to  redress  psychological 
injuries." 

:  In  Schuyler  v.  Curtis,  147  N.  Y.  434-448,  42  N.  E.  22*,  26  (31  L.  R. 
A.  286,  49  Am.  St.  Rep.  671),  the  same  court  said : 

*'In  this  class  of  cases  there  must  be  some  reasonable  and  plausible  ground 
for  the  existence  of  this  mental  distress  and  injury.  It  must  not  be  the 
creation  of  mere  caprice  nor  of  pure  fancy,  nor  the  result  of  a  supersensi- 
tive and  morbid  mental  organization,  dwelling  with  undue  emphasis  upon  the 
exclusive  and  sacred  character  of  this  right  of  privacy.  Sluch  a  class  of  mind 
might  regard  the  right  as  interfered  with  and  violated  by  the  least  reference 
even  of  a  complimentary  nature  to  some  illustrious  ancestor  without  first 
seeking  for  and  obtaining  the  consent  of  his  descendants.  Feelings  that  are 
thus  easily  and  unnaturally  injured,  and  distressed  under  such  circumstances, 
are  much  too  sensitive  to  be  recognized  by  any  purely  earthly  tribunal.  A 
proposed  act  which  a  court  wiU  enjoin  because  it  would  be  a  violation  of  a 
legal  right  must,  among  other  conditions,  be  of  such  a  nature  as  a  reasonable 
man  can  see  might  and  probably  would  cause  mental  distress  and  injury  to 
any  one  possessed  of  ordinary  feeling  and  intelligence,  situated  in  like  cir- 
cumstances as  the  complainant,  and  this  question  must  always  to  some  extent 
be  one  of  law." 

While  these  cases  were  dealing  specifically  with  the  so-called  right 
of  privacy,  nevertheless  the  principles  with  which  they  dealt  were  sim- 
197  F.-^ 
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liar  fo.  those  here  presented.  There,  however,  the  complainant  was 
an  individual,  with  correspondingly  strong  claims  upon  the  considera- 
tion of  the  court.  Here  the  complainant  corporation  must  found  its 
claim  to  reKef  upon  injury  1;o  its  business,  and  the  act  complained 
of  must  be  of  such  a  nature  as  reasonable  men  can  see  mi^ht  and 
probably  would  produce  the  injury.  "It  is  settled  by  authority  that 
a  libel  on  a  thing  is  not  actionable  unless  thef  owner  of  the  thing  alleges 
and  proves  that  he  has  sustained  pecuniary  loss  as  a  necessary  conse- 
quence of  the  publication."  Marlin  Fire  Arms  Co.  v.  Shields,  supra. 
This  is  equally  true  of  the  wrong  here  asserted,  whether  it  be  consid- 
ered as  libel  or  otherwise.  The  complainant  concedes  that  the  injury, 
if  any,  is  not  susceptible  of  estimation  or  determination.  Whether  it 
exists  at  all  must  be,  to  some  considerable  extent,  a  question  of  law. 

I  am  unable  to  perceive  that  any  right  exists  in  complainant  which 
is  cognizable  in  a  court  of  equity;  nor  can  I  perceive  any  injury 
which  this  cqurt  has  power  to  remedy.  The  injurious  effects,  if  any, 
of  the  advertisements  complained  of,  are  speculative  in  the  highest 
degree:  They  seem  to  me  to  be  largely  creations  of  fancy,  due  to  su- 
persensitiveness  and  apprehension.  They  are  lodged  rather  in  a  feel- 
ing of  distaste  on  the  part  of  those  interested  in  Vassar  College  for 
seeing  its  name  and  insignia,  infercntially  at  least,  linked  with  any 
commercial  pursuit,  than  in  any  appreciable  injury  to  its  tangible  prop- 
erty. I  have  not  felt,  and  cannot  feel,  that  any  one  could  think  less 
of  this  eminent  institution  by  reason  of  the  acts  of  defendants  recited 
in  this  bill ;  and  I  believe  it  to  be  beyond  the  power  of  this  court  to 
take  cognizance  of  the  psychological  injuries  recited.  A  citizen  of 
the  United  States  has  no  transcendent  personal  right  founded  on  in- 
stinct of  nature,  in  addition  to  the  rights  guaranteed  by  the  written 
Constitution.  The  constitutional  provision  entitling  every  man  to  a  cer- 
tain remedy  for  all  injuries  or  wrongs  received  in  his  person,  prop- 
erty, or  character  is  not  self-executing.  Individual  conception  of  natu- 
ral justice  is  not  law.  To  make  it  law;  is  therefore  a  legislative  act, 
forbidden  by  the  Constitution  to  tlie  courts.  Henry  v.  Cherry  et  al., 
30  R.  I.  13,  73  Atl.  97,  24  L.  R.  A.  (N.  S.)  991,  136  Am.  St.  Rep.  928, 
18  Ann.  Cas.  1006.  If  the  use  of  a  name  in  commercial  publications, 
as  in  the  case  at  bar,  be  deemed  an  unwarranted  invasion  of  personal 
rights,  it  is  within  the  province  of  the  Legislature  so  to  declare.  The 
courts  cannot  create  a  right  unknown  to  the  common  law,  and  not  pro- 
vided by  statute. 

For  all  the  foregoing  reasons,  it  follows  that  the  bill  must  be  dis- 
missed. 
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ItJNITDD  STATES  T.  NEW  YORK  &  P.  R.  S.  S.  COt 
(District  Court,  S.  D.  New  York.    July  8,  1912.) 

1.  Unitbd  Statcs  (§  66*) — Contracts — Vauditt — Breach  bt  Contbactob. 

Rev.  St  (  3744  (U.  S.  Comp.  St  1901,  p.  2511),  requiring  the  Secretary 
of  War,  Secretary  of  the  Navy,  and  Secretary  of  the  Interior  to  cause 
all  contracts  made  by  them  on  behalf  of  the  government,  or  by  officers 
under  them  appointed  to  make  such  contracts,  to  be  reduced  to  writing 
and  signed  by  the  parties  and  a  copy  of  every  such  contract  to  be  filed 
in  the  returns  office  of  the  Department  of  the  Interior,  is  not  a  statute 
of  frauds,  but  an  enactment  for  the  protection  of  the  government,  and 
cannot  be  invoked  by  one  whose  bid  for  a  contract  has  been  accepted  but 
who  refuses  to  sign  the  formal  contract  when  tendered  to  relieve  him 
from  liability  for  damages  sustained  by  the  government  by  reason  of 
such  refusal  to  perform  the  contract  made  by  his  bid  and  its  acceptance. 

[Rd.  Note.— For  other  cases,  see  United  States,  Cent  Dig.  t  49;  Dec 
Dig.  (  66.*] 

2.  United  States  (|  142*) — Breach  o»  Contoact— Damage. 

Where  defendant  was  unable  to  fulfill  its  contract  with  the  Navy  De- 
partment to  transport  two  cargoes  of  coal  of  4,000  tons  each  from  At- 
lantic ports  to  San  Francisco,  and  the  department  at  its  request  diverted 
two  other  cargo^  which  had  been  sent  to  Honolulu  to  take  their  place 
at  a  cost  per  ton  in  excess  of  the  contract  price,  defendant  is  liable  in 
damages  for  all  the  extra  cost  to  the  government  of  such  diversion,  al- 
though the  two  cargoes  somewhat  exceeded  8,000  tons. 

[Ed.  Note.— For  other  cases,  see  United  States,  Cent  Dig.  |  140;  Dec. 
Dig.  I  142.*] 

8.  United  States  (§  141*)— Action  fob  Breach  o»  Contract — Evidbncb. 

Where  defendant  being  unable  to  fulfill  a  contract  with  the  Navy  De- 
part ineut  to  transport  two  cargoes  of  coal,  requested  the  department  to 
procure  transportation  of  the  coal. by  diverting  other  tonnage  under  char- 
ter to  other  ports,  which  was  done,  in  an  action  by  the  United  States  to 
recover  damages  for  breach  of  the  contract,  its  correspondence  with  other 
contractors  resulting  in  such  diversion  was  admissible  to  show  what  it 
had  done  pursuant  to  such  request  and  the  additional  cost  it  incurred  in 
procuring  the  transportation. 

[Ed.  Note.— For  other  cases,  see  United  States,  Cent  Dig.  {{  136-139; 
Dec.  Dig.  S  141.*1 

At  Law.  Action  by  the  United  States  against  the  New  York  & 
Porto  Rico  Steamship  Company.  Trial  to  court.  Judgment  for 
plaintiff. 

Isaac  H.  Levy  and  Addison  S.  Pratt,  Asst.  U.  S.  Attys. 
James  H.  Hayden,  of  Washington,  D.  C,  and  Buirlingham,  Mont- 
gomery &  Beecher,  of  New  York  City,  for  defendant 

MAYER,  District  Judge.  This  case  grows  out  of  transactions 
between  the  Bureau  of  Supplies  and  Accounts  of  the  Navy  Depart- 
ment and  defendant,  in  relation  to  the  transportation  of  two  cargoes 
of  coal  from  loading  ports  on  Chesapeake  Bay  to  San  Francisco. 

The  complaint  alleges  three  causes  of  action,  all  looking  to  the 
same  result.  In  the  first,  plaintiff  claims  damages  for  breach  of 
contract  due  to  the  failure  of  defendant  to  transport  the  coal  in 
question ;   while,  in  the  second  and  third,  it  claims  compensation  for 

•For  oUier  cams  m«  same  topio  *  I  mvumer  la  Dm.  *  Am.  Dlgi.  1M7  to  dAtOb  ft  Rop'r  ladtoLOt 
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services  alleged  to  have  been  rendered  or  money  expended  for  defend- 
ant by  plaintiff  in  procuring  transportation  of  the  coal. 

There  is  some  dispute  as  to  the  facts,  but  in  the  main  they  are 
not  contested.  By  stipulation  of  the  parties,  the  case  was  tried 
without  a  jury. 

The  defendant  insists  thgit  it  is  not  liable  because  the  Act  of  June 
2,  1862,  c,  93,  12  Stat.  411,  was  not  complied  with,  and  therefore 
that  there  was  not,  in  law,  any  contract  between  the  parties. 

[1]  While  this  half  century  old  statute  has  been  construed  in  a 
number  of  cases  and  in  departmental  decisions  where  it  was  sought 
to  hold  the  government,  this  is  the  first  case  where,  on  the  claim  of 
noncompliance  with  the  act,  the  question  of  the  liability  of  the  con- 
tractor has  been  presented.  The  act  was  entitled!  "An  act  to  prevent 
and  punish  fraud  on  the  part  of  officers  intrusted  with  the  making 
of  contracts  for  the  government"  (originally  12  Stat.  411;  re-enacted 
as  section  3744  et  seq.,  R.  S.  [U.  S.  Comp.  St.  1901,  p^  2511]), 
and  is  as  follows: 

'*Sec.  3744.  It  shaU  be  the  duty  of  the  Secretary  of  War,  of  the  Secretary 
of  the  Navy,  and  of  the  Secretary  of  the  Interior,  to  cause  and  require  every 
contract  made  \>y  them  severally  on  behalf  of  the  goflernment,  or  by  their 
officers  under  them  appointed  to  make  such  contracts,  to  be  reduced  to  writ- 
ing, and  signed  by  the  contracting  parties  with  their  names  at  the  end  there- 
of ;  a  copy  of  which  shall  be  filed  by  the  officer  making  and  signing  the  con- 
tract in  the  Returns  Office  of  the  Department  of  the  Interior,  as  soon  after 
the  contract  is  made  as  possible,  and  within  thirty  days,  together  with  all 
bids,  offers,  and  proposals  to  him  made  by  persons  to  obtain  the  same,  and 
with  a  copy  of  any  advertisement  he  may  have  published  inviting  bids,  of- 
fers, or  proposals  for  the  same.  All  the  copies  and  papers  in  relation  to  each 
contract  shall  be  attached  together  by  a  ribbon  and  seal,  and  marked  by  num- 
bers in  regular  order,  according  to  the  number  of  papers  composing  the  whole 
return," 

In  the  case  at  bar,  the  Bureau  of  Supplies  and  Accounts  of  the 
Navy  Department  issued  an  invitation  dated  November  9,  1909,  calling 
for  tendters  for  the  transportation  of  coal  from  loading  ports  on 
Chesapeake  Bay  to  San  Francisco.  In  the  fall  of  1909  and  the  early 
part  of  1910,  and  for  about  a  year  prior  thereto,  a  fleet  of  eight 
armored  cruisers  was  cruising  up  and  down  the  Pacific  Coast,  having 
San  Francisco  as  its  primary  base  and  Puget  Sound  as  its  secondary 
base.  It  was  the  duty  of  the  Bureau;,  and  more  especially  of  the 
paymaster  in  charge,  to  see  that  the  diepots  at  Mare  Island  and  Cali- 
fornia City  were  kept  filled  to  a  certain  capacity  in  order  to  provide 
the  Pacific  cruisers  with  coal;  the  capacity  of  Mare  Island  being 
about  28,000  tons,  and  of  California  City  about  24,000  tons.  There 
are  several  other  coaling  stations  on  the  Pacific,  among  them  one  at 
Honolulu. 

In  November,  1909,  the  fleet  was  on  its  cruise  to  the  testing 
grounds  at  Magdalena  Bay,  and  the  Navy  Department  ejected  it 
would  return  north  arriving  in  San  Francisco  some  time  in  February, 
there  to  remain  for  seyerad  weeks.  It  was  dlesired  and  intended  by 
the  Department  to  keep  the  fleet  supplied  with  coal  for  its  needs,  and 
to  that  end  arrangements  were  undertaken  and  the  invitation  of 
November  9,  1900,  was  issued. 
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This  invitation  of  November  9,  1909,  stated  that  the  Bureau  of 
Supplies  and  Accounts  would  receive  written  tendlers  until  noon  of 
November  13,  1909,  for  transportation  of  two  or  four  cargoes  not 
less  than  4,000  tons  each,  of  coal  from  certain  loading  points  named, 
to  either  Mare  Island  or  San  Francisco.  It  was  further  stated  that 
as  deliveries  were  desired  within  60  days,  at  least  two  carriers  were 
to  be  ready  to  load  at  any  time  before  December  10,  1909,  or  earlier 
if  possible,  and  the  remainder  within  15  days  thereafter,  each  vessel 
to  give  at.  least  10  days'  notice  prior,  to  reporting  to  load,  and  if 
vessel  was  not  named  in  proposal  she  must  be  nominated  at  least 
10  days  before  loading. 

Under  date  of  November  13,  1909,  defendant  through  Mr.  Wrig- 
ley,  the  manager  of  its  Chartering  Department,  submitted  its  tender 
as  follows: 

"First.  For  the  transportation  of  two  or  four  cargoes  of  coal  from  Norfolk, 
Newport  News,  Baltimore  or  Philadelphia  to  Mare  Island  or  San  Francisco. 

"Second.  Two  (2)  steamers  to  be  ready  to  load  previoas  to  December  10, 
1909  (In  all  probabUity  we  will  declare  a  steamer  November  15th,  that  will 
make  prompt  loading),  and  two  (2)  steamers  to  load  between  December  10 
and  25,  1909. 

"Third.  Rate  of  freight  to  be,  for  the  two  (2)  steamers  to  be  ready  to  load 
before  December  10,  1909,  three  dollars  and  fifty-eight  cents  ($3.58)  i>er  ton 
of  2,240  lbs. ;  for  the  two  (2)  steamers  between  December  10  and  25,  1909, 
three  dollars  and  thirty-three  cents  ($3.33)  per  ton  of  2,240  lbs. 

"Fourth.  AU  other  terms  to  be  the  same  as  usual  Navy  Department  condi- 
tions for  the  shipment  of  coaL*' 

On  the  same  day  the  Paymaster  General  telegraphed  defendant : 

"Your  offer  one  steamer  December  tenth  twenty  fifth  canceling  and  one 
steamer  December  twenty  fifth  canceling  but  for  loading  on  date  satisfac- 
tory to  Bureau  accepted  at  three  dollars  thirty  three  per  ton  each  steamer. 
Usual  Bureau  conditions  to  govern." 

And  two  days  later  Mr.  Wrigley  wrote  the  Navy  Department, 
Bureau  of  Supplies  and  Accounts,  as  follows: 

"We  beg  to  acknowledge  receipt  of  your  telegram  of  November  13th,  ac- 
cepting our  offer  of  one  steamer  to  make  loading  at  Philadelphia,  Baltimore, 
Norfolk  or  Newport  News,  between  December  10th  and  25th ;  and  one  steam- 
er to  report  for  loading  any  time  previous  to  December  25th,  on  date. satis- 
factory to  the  Department,  for  Mare  Island  or  San  Francisco,  at  $3.33  per 
ton,  and  we  will  in  due  course  advise  you  what  steamers  we  wiU  tender  on 
this  business." 

Thereafter  correspondence  followed  between  the  Bureau  and  the 
defendant,  with  reference  to  the  nomination  of  steamers  by  defendant 
until  November  30,  1909,  when  Mr.  Wrigley  informed  the  Bureau 
that  it  had  not  been  able  to  secure  the  steamer  it  had-  in  view.  Inter- 
views began  about  December  4,  1909,  between  Mr.  Hayden,  the  at- 
torney for  defendiant  acting  on  its  behalf,  and  Lieutenant  Com- 
mander Peoples,  acting  on  behalf  of  the  Bureau  and  the  Department. 
The  substance  of  thesd  interviews  was  tfiat  the  defendant  found  itself 
unable  to  comply  with  the  tenders,  a  situation  due,  as  it  claimed,,  to 
a  combination  which  had  resulted  in  a  sudden  and  unprecedented  in- 
crease of  charter  rates  for  foreign  shipping.  Mr.  Hayden  asked 
for  an  extension  of  time,  but  his  request  was  not  granted 
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On  December  9,  1909,  the  Bureau  confirmed  the  position  which  it 
had  consistently  taken,  writing  the  defendant  as  follows: 

"Referring  to  the  Bureau's  acceptance  of  the  offer  contained  In  your  letter 
of  November  13,  1909,  for  two  steamers  for  San  Francisco  Harbor  which  are 
to  be  covered  by  Bureau  requisition  No.  73  and  to  subsequent  correspondence 
in  connection  therewith:  • 

**The  time  for  nomination  both  of  these  steamers  is  drawing  to  a  dose, 
inasmuch  as  they  must  be  ready  to  load  not  later  than  December  25,  1909, 
and  according  to  the  conditions,  they  must  be  nominated  10  days  before. 
The  Bureau  expected  that  one  of  ^ese  steamers  would  be  ready  to  load  about 
December  10. 

"Both  of  these  steamers  must  be  nominated  not  later  than  the  close  of 
business  on  December  15,  1909,' and  the  Bureau  would  be  very  glad  if  you 
could  nominate  one  of  them  at  once  because  the  cargoes  of  coal  which  these 
two  steamers  are  to  transport  to  the  western  coast  will  be  urgently  needed  by 
the  time  the  vessels  arrive. 

"The  Bureau  received  a  visit  from  your  Mr.  Hayden  about  one  week  ago, 
and  it  was  pointed  out  to  him  the  necessity  of  your  furnishing  these  steam- 
ers on  time ;  and  the  Bureau  trusts  that  there  will  be  no  delay  in  nominating 
and  having  them  ready  at  loading  port  by  the  dates  specified. 

"Please  telegraph  the  Bureau  upon  receipt  of  this  letter  as  to  their  status. 

"By  direction  of  the  Paymaster  General." 

On  December  11,  1909,  Mr.  Hayden  received  from  the  Navy  De- 
partment formal  proposal  blanks  made  out  for  signature  by  defend- 
ant, in  contemplation  of  its  tendering  transportation  called  for  in  the 
invitation  of  November  9th  and  accepted  by  defendant's  letter  of 
November  13th. 

These  blanks  were  never  signed,  but  on  December  14,  1909,  Mr. 
Hayden  notified  the  Paymaster  General  unequivocally  of  the  inability 
of  defendant  to  furnish  the  transportation  tendered.  At  the  same 
time,  Mr.  Hayden  requested  the  Bureau  to  procure  transportation — 
"either  by  diverting  tonnage  already  under  charter  to  your  Department  for 
other  ports,  or  by  securing  new  tonnage  in  the  general  market,  provided,  of 
course,  that  such  transportation  can  be  secured  by  the  Department  by  one 
of  those  means  at  a  reasonable  cost" 

On  December  14,  1909,  the  Bureau  again  called  for  written  tenders 
which  it  would  receive  up  to  noon  December  18,  1909,  for  the  same 
number  of  cargoes  and  the  same  tonnage  of  coal.  The  bids  re- 
ceived were  far  in  excess  of  that  which  had  theretofore  been  made 
by  defendant;  the  lowest  being  at  the  rate  of  $4.49  per  ton  for  two 
cargoes  to  report  for  loading  on  January  25,  1910. 

Meanwhile  Lieutenant  Com^nander  Peoples  had  opened  up  negoti- 
ations with  Baker  Transportation  Company  to  divert  coal  cargoes 
of  the  Falls  of  Orchy  and  Earl  of  Elgin  from  Honolulu  to  San 
Francisco. 

There  is  some  diiference  in  recollection  between  Mr.  Haydlen  and 
Lieutenant  Commander  Peoples  as  to  whether  the  Department  was 
arranging  to  divert  this  tonnag:e  irrespective  of  the  failure  of  de- 
fendant to  furnish  transportation  or  because  <Jf  that  failure. 

Where,  as  here,  there  have  been  several  interviews  and  telephone 
conversations,  it  is  quite  possible  for  two  truthful  men  to  diner  in 
recollection;  but  I  incline  to  the  view  that  the  recollection  of  the 
Lieutenant  Commander  is  correct,  and  especially  so  because  it  is 
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borne  out  by  the  correspfondence  between  Mr.  Hayden  and  the  Bureau 
as  well  as  by  the  sequence  of  events.  It  was  quite  apparent  to  the 
Bureau  thiCt  defendant  would  fail  in  it3  promises,  and  the  Lieutenant 
Commander  acted,  with  foresight  and  prudence,  and  I  am  fully  satis- 
fied that  the  tonnage  of  the  two  vessels  above  mentioned  was  di* 
verted  from  Honolulu  to  San  Francisco  or  Mare  Island  to  take  the 
place  of  tonnage  which  defendant  was  unable  to  furnish. 

Plaintiff  paidi  to  the  Baker  Transportation  Company  the  sum  of 
85  cents  per  ton  additional  on  11,388  tons  for  this  diversion,  thus 
making  a  total  additional  expense  to  plaintiff  of  $9,679.80  which, 
with  interest,  is  the  amount  plaintiff  now  seeks  to  recover. 

The  practically  undisputed  facts  show  that  the  government  officials 
did  everything  which  they  were  called  upon  to  do.  The  government, 
in  due  course,  sent  the  formal  proposal  blanks  for  signature  to  de- 
fendant, and  there  was  nothing  further  which  the  government  could 
do  to  assure  strict  technical  compliance  with  the  provisions  of  section 
3744,  R.  S.  In  a  spirit  of  helpfulness  the  government,  as  was  its 
duty,  did  everything  within  its  power  to  deduce  the  damage  caused 
by  defendant's  default,  and  by  the  diversion  of  tonnage  kept  that 
damage  down  to  a  figure  much  below  the  figures  of  the  then  prevailing 
market. 

Defendant  now  resists  the  claim  of  plaintiff  on  the  ground  that  the 
failure  of  the  contracting  parties  to  sign  the  contract  of  transporta- 
tion results  in  no  contract  or,  as  defendant  puts  it,  in  a  void  contract. 
.  Defendant,  to  support  this  contention,  relies  on  a  line  of  cases  in 
the  United  States  Supreme  Court  and  in  the  Court  of  Claims,  be- 
ginning with  Clark  v.  United  States,  95  U.  S.  539,  24  L.  Ed.  518; 
South  Boston  Iron  Co.  v.  United  States,  118  U.  S:  37,  6  Sup.  Ct. 
728,  30  L.  Ed.  69;  Monroe  v.  United  States,  184  U.  S.  524,  22 
Sup.  Ct.  444,  46  L.  Ed.  670;  Henderson  v.  United  States,  4  Ct.  CI. 
75;  Danolds  v.  United  States,  5  Ct.  CI.  65;  McLaughlin  v.  United 
States,  37  Ct.  CI.  150;  Johnston  v.  United  States,  41  Ct.  CI.  76. 

In  all  these  cases  a  recovery  was  sought  against  the  United  States 
and  recovery  was  denied.  Some  of  the  cases  worked  great  hard- 
ship ;  notably  the  Clark  Case,  supra.  But  beginning  with  the  Clark 
Case,  the  courts  have  construed  this  statute  as  one,  the  fundamental 
purpose  of  which  is  to  protect  the  government  against  fraud  and  to 
obviate  that  uncertainty  which  frequently  arises  where  a  contract 
and  its  terms  rest  on  parol  evidlence. 

Defendant  insists  that  the  statute  is  a  statute  of  frauds,  and  de- 
fendant points  to  the  use  of  the  word  "void"  in  a  number  of  de- 
cisions where  the  courts  have  said  that  the  contract  is  void  because 
of  failure  by  the  appropriate  government  officials  to  sign. 

It  happens  not  infrequently  that  the  word  "void"  is  used  in  other 
than  its  strict  technical  sense  (Ewell  v.  Daggs,  108  U.  S.  143,  2 
Sup.  Ct.  408,  27  L.  E4  682) ;  such  use  sometimes  being  due  to  the 
fact  that  the  writer  has  in  mind  the  ineffectual  character  of  the 
transaction  as  relating  to  the  party  against  whom  recovery  is  sought. 

There  is,  however,  merely  a  surface  value  in  words  of  technical 
meaning,,  and  the  inquiry  should  be  as  to  whether,  as  matter  of  law. 
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the  contract  is  void,  and  whether  the  courts  intended  in  previous  de- 
cisions that  it  should  be  so  construed. 

The  title  of  the  act  and  its  structure  clearly  show  its  purpose. 

It  was  enacted  during  the  Civil  War  manifestly  to  protect  the 
United  States.    As  was  said  by  Mr.  Justice  Bradley  in  the  Clark  Case : 

'The  facility  with  which  the  government  may  be  pillaged  by  the  present- 
ment of  claims  of  the  most  extraordinary  character,  if  allowed  to  be  sus- 
tained by  parol  evidence,  which  can  always  be  produced  to  any  required  ex- 
tent, renders  it  highly  desirable  that  all  contracts  which  are  made  the  basis 
of  demands  against  the.  government  should  be  in,  writing.'' 

It  will  be  noted  that  reference  is  made  to  "demands  a^inst  the 
government,"  and  in  every  opinion  will  be  found  some  limiting  lan- 
guage indicating  the  view  of  the  courts  that  the  statute  was  one  for 
Sie  protection  of  the  government.  In  Henderson's  Case,  supra,  the 
court  said: 

"The  necessity  and  Importance  of  such  a  provision  to  the  government  In 
preventing  mistakes,  imposition,  and  fraud,  can  scarcely  be  overestimated.*' 

In  the  South  Boston  Iron  Co.  Case,  supra,  Mr.  Chief  Justice 
Waite,  after  referring  to  the  fact  that  a  contract  in  the  form  re- 
quired by  the  statute  was  not  executed,  said : 

"This  was  never  done,  and,  therefore,  the  United  States  never  became 
bound." 

A  statute  which  is  designated  as  a  statute  of  frauds,  must  declare 
the  contract  which  is  the  subject-matter  of  the  enactment,  to  be  void, 
or  the  trai^saction  with  which  it  deals  must  Be  void  as  against  public 
policy. 

In  the  absence  of  either  of  these  elements,  a  statute  cannot  properly 
be  described  as  a  statute  of  frauds. 

It  is,  of  course,  well  settled  that,  if  a  statute  is  a  statute  of  frauds, 
it  cannot  be  defeated  merely  because  it  may  be  availed,  of  to  per- 
petrate a  moral  fraud;  but,  before  a  statute  may  be  characterized 
as  a  statute  of  frauds,  it  is  desirable  to  ascertain  its  purpose,  and 
thereby  to  determine  whether  such  a  construction  safeguards  against 
the  mischief  intended  to  be  prevented. 

If  the  statute  here  under  consideration  were  to  be  construed  as 
allowing  the  contractor  to  escape  Ms  engagements  because  he  fails 
to  sign  as  he  has  promised,  then  this  statute  might  well  be  entitled 
"An  act  to  promote  fraud." 

The  government,  in  good  faith  and  in  reliance  upon  acceptance  of 
terms  of  an  advertisement  or  invitation,  might,  time  and  again,  in 
the  event  of  default,  be  subjected  not  merely  to  great  financial  loss, 
but  to  the  graver  results  which  might  follow  from  not  providing  for 
the  needs  of  the  three  important  Departments  of  War,  Navy,  and 
Interior. 

The  contractor,  on  the  other  hand,  can  fully  protect  himself.  It 
is  well  settled  that  public  officers  are  presumed  to  do  their  duty,  and 
it  cannot  be  assumed  that  for  captious  or  corrupt  reasons  the  appro- 
priate officials  will,  in  a  proper  case,  fail  to  sign  a  formal  contract 
as  required  by  the  statute.    If  the  transaction  is  still  in  the  negoti- 
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atory  penod,  the  contractor  is  not  called  upon  to  do  any  act  or 
expend  any  money  until  he  holds  in  his  hands  the  duly  executed  con- 
tract. On  the  other  hand,  if,  as  in  this  case,  the  contractor  engages 
to  do  that  which  the  government  invites,  and  then,  for  one  reason 
or  another,  dteclines  to  sign  the  formal  contract  which  expresses  what 
the  parties  have  agreed  to  do,  the  door  would  be  swung  wide  open 
for  experimental  or  collusive  bids  and  tenders,  and  the  government 
would  be  at  the  mercy  of  bidders  actuated  either  by  corrupt  motives 
or,  as  in  this  case,  by  the  exigencies  of  the  situation.  If  there  were 
no  such  statute,  the  correspondlence  above  referred  to  would  con- 
stitute a  binding  and  valid  contract;  but  there  is  such  a  statute,  and 
it  steps  in,  not  to  relieve  the  contractor  of  his  default,  but  to  pro- 
tect the  government  in  a  way  which  secures  it  against  wrongdoing 
but  which  does  not,  in  any  manner,  injure  the  contractor. 

I  am  of  the  opinion,  therefore,  that  the  defendant  was  legally 
bound  to  furnish  transportation 'as  per  its  letter  of  November  13, 
1909,  and  the  telegram  of  acceptance  on  the  same  date,  signed  by 
the  Paymaster  General. 

There  remains  only  the  question  of  d&mages. 

[2]  The  contract  having  been  entered  into,  defendant,  by  its  own 
acts,  constituted  the  government,  in  effect,  its  agent  to  arrange  with 
Baker  Transportation  Company  for  the  diversion  of  tonnage. 

Defendant  urges  that  it  should  be  held  liable  only  for  the  minimxun 
of  8,000  tons;  but  the  correspondence  shows,  and  I  suppose  it  is  a 
matter  practically  of  common  knowledge,  that  vessels  are  not  ex- 
pected to  carry  tonnage  to  a  precise  amount,  but  to  an  amoimt  fairly 
approximate. 

[3]  The  correspondence  between  the  Bureau  and  Baker  Trans- 
portation Company  was  objected  to  as  res  inter  alios  acta.  Had 
the  defendant  not  requested  the  officials  to  obtain  this  diversion,  if 
possible,  that  objection  would,  doubtless,  have  been  sound.  But, 
having  made  that  request,  plaintiff  was  entitled  to  show  what  it  did 
in  response  to  that  request,  and  it  showed  that  it  had  obtained  a 
rate  for  diversion  which  inured  considerably  to  the  benefit  of  de- 
fendant. 

Indeed,  I  may  repeat  that  the  officers  of  the  Bureau  did  every- 
thing in  their  power  promptly  to  secure  this  necessary  coal  at  the 
least  possible  expense  to  defendant. 

For  the  reasons  stated,  plaintiff  is  entitled  to  judgment  for  $9,679.- 
80,  with  interest 

Ordinarily  the  interest  would  run  from  December  25,  1909,  the 
date  of  defendant's  default;  but  I  think  that  in  this  case  it  will  be 
proper  to  calculate  the  interest  from  the  date  of  payment  by  plaintiff 
to  Baker  Transportation  Company. 

As  that  date  does  not  appear  in  the  record^  it  probably  may  be 
arrived  at  by  stipulation  between  the  parties. 
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THE  JEAN  BART* 
(District  CJonrt,  D.  California,  S.  D.    December  7,  1911.) 

L  Shipping  {§  137*) — Damaqb  to  Cargo — ^Liabiutt  of  V«s8Bl — Habteb  Act. 

The  due  care  rcfquired  of  a  shipowner  to  render  the  vessel  seaworthy 
at  the  beginning  of  a  voyage,  in  order  to  entitle  him  to  the  benefit  of 
the  exemption  from  liability  for  injury  to  cargo  under  Harter  Act  Feb. 
13,  1893,  c.  105,  S  3,  27  Stat  445  (U.  S.  Comp.  St.  1901,  p.  2946),  must 
have  reference  to  the  nature  of  the  cargo  and  of  the  voyage,  and  must 
take  into  account  the  conditions  in  respect  to  weather  and  temperature 
reasonably  to  be  anticipated  on  the  voyage  if  the  cargo  is  of  a  character 
to  be  afiTected  thereby. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §  492 ;  Dec.  Dig. 
S  137.»1 

2.  Shipping  (§  137*) — ^Damagb  to  Casoo— Liabujtt  or  Vsbsel — ^Habteb 
Act— "Fault  in  Management  or  Vesskl" — "Negligenob,  Fault,  ob 
Failure." 

The  negligent  failure  of  the  master  of  a  vessel  to  make  proper  use  of 
the  ventilating  apparatus  during  the  course  of  a  five  months*  voyage, 
by  reason  of  which,  and  the  presence  in  the  cargo  of  a  large  quantity 
of  coke,  the  wicker  or  straw  coverings  on  a  large  number  of  wine  bottles 
were  sweated  and  ruined,  was  not  a  fault  or  error  in  the  management 
of  the  vessel,  within  the  meaning  of  Harter  Act  Feb.  13,  1893,  c.  105, 
{  3,  27  Stat  445  (U.  S.  Comp.  St  1901,  p.  2946),  but  "negligence,  fault, 
or  failure  in  proper  •  •  •  care  of  •  •  •  merchandise  or  proper- 
ty*' within  section  1,  for  which  the  owner  of  the  vessel  is  liable. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  {  492 ;  Dec.  Dig. 
S  137.* 

Statutory  exemptions  of  shipowners  from  liability,  see  notes  to  Nord- 
Deutscher  Iiloyd  v.  President,  etc.,  of  Insurance  Co.  of  North  America, 
49  C.  C.  A.  11 ;  Ralli  v.  New  York  &  T.  S.  S.  Co.,  83  C.  C.  A.  294.] 

In  Admiralty.     Suit  by  the  Italian-Swiss  Colony,  a  corporation, 
against  the  French  barque  Jean  Bart.    Decree  for  libelant, 
Andros  &  Hengstler,  for  libelant 
William  Denman,  for  respondent 

DIETRICH,  District  Judge.  On  or  about  the  30th  day  of  July, 
1908,  the  firm  of  Alexander  De  Grote  &  Co.,  as  agents,  shipped  on 
board  the  French  barque  "J^^m  Bart,"  then  lying  at  the  port  of  Ant- 
werp in  the  Kingdom  of  Belgium,  308  crates  of  empty  "Chianti"  wine 
bottles  to  be  conveyed  to  the  port  of  San  Francisco  and  there  deliv- 
ered to  libelant.  The  bottles  were  of  a  distinctive  type,  each  being 
covered  with  a  wicker  or  straw  covering,  and  because  of  their  peculiar 
shape  could  not  well  be  used  for  the  purpose  for  which  they  were 
intended  without  such  covering.  It  is  not  seriously  controverted  that 
they  were  in  good  condition  when  they  were  received  on  board  the 
ship  at  Antwerp,  or  that  when  delivered  at  San  Francisco  many  of 
them  were  worthless  and  others  more  or  less  damaged ;  the  straw  or 
wicker  covering  having  in  some  cases  wholly  rotted  away,  and  in  oth- 
ers having  become  so  discolored  and  otherwise  injured  as  to  render 
the  bottles  unfit  for  commercial  use.  By  this  suit  libelant  seeks  com- 
pensation for  the  loss  thus  sustained.    Concurring  in  the  view  that  the 
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damage  was  the  result  of  excessive  moisture,  the  parties  disagree  as 
to  the  origin  or  cause  thereof  and  the  responsibility  therefor.  Libel- 
ant's theory  that  the  straw  coverings  were  saturated  by  the  intrusion 
of  sea  water  is  rejected;  sweat  alone  is  thought  to  be  accountable  for 
the  injury.  Anticipating  such  a  conclusion,  the  libelant  charges  the 
respondent  with  responsibility  upon  three  separate  grounds:  (1)  Be- 
cause the  Jean  Bart  was  equipped  with  an  inadequate  ventilating  sys- 
tem ;  (2)  because  cargo  was  improperly  stowed ;  (3)  because  the  captain 
and  other  officers  in  charge  were  grossly  negligent  in  caring  for  the 
cargo,  in  that  they  failed  to  make  use  of  the  means  of  ventilation  with 
which  the  vessel  was  supplied.  The  respondent  challenges  the  correct- 
ness of  each  of  these  propositions  in  point  of  fact,  and  further  con- 
tends that,  under  the  provisions  of  the  Harter  Act,  the  third  proposi- 
tion, even  if  it  were  true,  would  entail  upon  the  respondent  no  legal 
responsibility.  The  evidence,  while  not  voluminous,  is  intricate  and 
highly  conflicting  in  its  possible  implications,  and  I  shall  therefore  not 
attempt  to  review  it  in  detail,  being  content  in  the  main  to  state  con- 
clusions and  to  comment  upon  the  general  aspects  of  the  case. 

In  making  the  w)yage  in  question  the  Jean  Bart  sailed  from  Ant- 
werp on  August  7,  1908,  and,  going  by  way  of  Cape  of  Good  Hope 
and  Hobart,  arrived  at  San  Francisco  on  the  9th  of  January,  1909. 
The  ship's  officers  testify  that  unusually  rough  weather  was  encountered 
and  that  upon  the  whole  the  voyage  was  a  tempestuous  one.  Unfor- 
tunately, these  officers,  upon  whom  we  must  of  necessity  rely  almost 
exclusively  for  an  account  of  the  voyage,  stand  greatly  if  not  entirely 
discredited  by  reason  of  the  fact  that  the  master  and  the  first  mate  at 
least  have  given  false  testimony.  It  is  conceded  on  behalf  of  the  re- 
spondent tl^at  the  logbook  was  deliberately  and  flagrantly  falsified  by 
the  mate,  and  I  am  unable  to  avoid  the  conclusion  that,  when  the  mas- 
ter testified  that  in  taking  on  the  cargo  he  was  not  aware  that  the  bot- 
tles bore  wicker  coverings,  he  willfully  perverted  the  truth.  While  it 
is  highly  probable  that  rough  weather  was  encountered,  upon  the  whole 
I  am  not  inclined  to  give  full  credence  to  the  claim,  which  is  inher- 
ently improbable,  and  rests  upon  such  tainted  testimony,  that  a  storm 
of  unusual  violence  raged  without  interruption  for  approximately  60 
days. 

[1]  In  determining  whether  or  not  the  claimant  discharged  in  full 
the  duty  which  it  owed  to  the  libelant  in  providing  a  seaworthy  vessel 
and  in  caring  for  the  cargo,  the  measure  of  that  duty  must  be  con- 
sidered with  reference  to  the  conditions  under  which  it  was  to  be  per- 
formed. Conduct  reasonably  prudent  under  one  set  of  circumstances 
may  be  grossly  negligent  under  another.  A  ship  may  be  seaworthy 
for  one  kind  of  a  cargo  and  not  seaworthy  for  another,  or  may  be 
fully  equipped  for  orie  voyage  and*  wholly  unfit  for  another.  The 
Southwark,  191  U.  S.  1,  24  Sup.  Ct.  1,  48  L.  Ed.  65.  A  vessel  might 
be  fit  for  a  voyage  from  Antwerp  to  England  and  substantially  want- 
ing in  equipment  for  a  voyage  from  Antwerp  to  San  Francisco;  so 
"due  care"  of  a  cargo  of  lumber  would  fall  far  short  of  the  care  re- 
quired for  a  cargo  of  fresh  fruit  or  dressed  beef.  The  duty  of  the 
carrier  is  discharged  only  by  the  taking  of  precautions  and  the  exer- 
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cise  of  care,  reasonably  adequate  for  the  protection  of  tlie  cargo 
against  perils  which  are  known  to  exist  or  which  by  the  exercise  of 
reasonable  foresight  may  be  anticipated.  Presumably  the  carrier's 
charges  for  transportation  bear  some  relation  both  to  the  nature  of 
the  goods  transported  and  the  perils  necessarily  incident  to  their  trans- 
portation and  safe  delivery.  There  is  no  room  here  for  the  defense 
that  the  damage  was  due  to  a  latent  or  unknown  cause,  for  sweat  is 
familiarly  known  to  the  shipping  world  as  a  pervasive  and  highly 
destructive  agency.  The  necessity  for  guarding  against  it  is  generally 
recognized,  and  the  master  of  the  Jean  Bart  was  bound  to  take  knowl- 
edge of  the  danger.  As  already  stated,  he  knew  when  he  received  the 
consignment  of  bottles  that  they  were  covered  with  material  sus- 
ceptible to  injury  from  moisture.  The  master  and  the  owner  were 
further  bound  to  take  cognizance,  of  the  fact  that  the  voyage  about  to 
be  undertaken  was,  to  use  claimant's  own  language,  "the  longest  com- 
mercial voyage  of  the  modem  world,"  in  the  course  of  which  there 
are  likely  to  be  great  and  sudden  changes  of  temperature,  a  condition 
highly  conducive  to  sweating  of  hold  and  cargo.  These  known  con- 
ditions imposed  the  duty  to  take  precautions  and  to  use  care  reason- 
ably commensurate  with  the  perils  to  be  anticipated. 

It  might  well  be  that  for  an  ordinary  voyage,  in  a  ship  liberally 
equipped  with  ventilating  devices,  no  reasonable  criticism  could  be 
made  of  the  manner  in  which  the  cargo  was  stowed ;  but,  keeping  in 
view  the  actual  conditions  under  which  the  voyage  was  to  be  made, 
can  it  be  held  that  reasonable  care  was  exercised?  A  large  quantity  of 
coke  constituted  a  part  of  the  cargo,  and  while  it  is  not  shown,  at 
least  not  by  direct  proof,  that  it  was  wet  when  received,  it  is  well 
known  that  coke,  by  reason  of  its  capacity  to  absorb  moisture  under 
certain  conditions  and  throw  it  off  in  the  form  of  vapor  under  others, 
is  a  most  effective  and  dangerous  agency  in  producing  sweat.  Some 
of  the  cases  containing  the  bottles  were  stowed  in  a  compartment  close 
to  the  coke,  and  none  of  the  compartaient  walls  were  impervious  to 
moisture ;  nor  were  the  cases  protected  by  a  waterproof  or  other  cov- 
ering. The  ventilators  and  hatches  were  left  open  most  of  the  time 
for  the  first  eight  weeks  of  the  voyage,  so  that  if  it  be  true,  as  de- 
clared by  the  claimant,  "that  in  all  sea  voyages  the  close  proximity  to 
the  water,  with  its  saturation  of  the  air  with  moisture  both  visible  and 
invisible,  in  haze,  mist,  or  fog,  constantly  exposes  the  interior  of  the 
ship  and  the  cargo  to  the  invasion  of  dampness,"  it  is  highly  probable 
that  during  this  period  of  open  hatches  and  ventilators  the  coke  be- 
came highly  saturated,  and  when  the  hatches  and  ventilatprs  were  kept 
closed  for  long  periods  of  time,  as  the  vessel  encountered  changing 
temperatures  the  accumulated  moisture  was  released  in  the  form  of 
vapor  or  sweat. 

The  ventilating  equipment  seems  to  have  been  very  meager  and  not 
reasonably  adequate  for  such  a  voyage.  By  the  testimony  of  the  naval 
expert  produced  as  a  witness  on  behalf  of  the  claimant  it  is  shown 
that  the  two  small  ventilators  with  which  the  vessel  was  fitted  were 
liable  to  be  inoperative  at  times  even  in  good  weather,  and  the  hatches 
upon  which  much  reliance  is  placed  are  not  primarily  intended  for 
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ventilating  purposes  and  are  capable  of  being  used  only  in  good  weath- 
er. True  the  equipment  is  similar  to  that  of  other  French  vessels  of 
the  same  class  and  constructed  in  the  same  period,  but  it  does  not 
therefore  necessarily  follow  that  the  equipment  is  reasonably  adequate. 
While  it  is  to  be  inferred  from  the  expert's  testimony  that  the  ventila- 
tion of  ships  has  not  yet  come  to  be  an  exact  science,  it  appears  that 
with  certain  limitations  and  qualifications  efficient  ventilating  equip- 
ment is  a  miere  matter  of  expense,  and  that  for  certain  cargoes  or  cer- 
tain voyages  additional  equipment  is  sometimes  specially  provided. 
It  was  the  duty  of  the  claimant  to  see  that  the  Jean  Bart  was  in  re- 
spect to  ventilation  seaworthy  for  this  particular  voyage,  and  this  duty 
It  is  thought  was  not  fully  discharged. 

Little  doubt  can  be  entertained  that  the  officers  of  the  ship  were 
negligent  in  making  use  of  the  means  of  ventilation  at  hand.  If  their 
testimony  is  to  be  credited,  the  ventilators  were  kept  closed  contm- 
uously  for  a  period  of  approximately  60  days,  and  the  hatches  were 
condemned  September  29th  and  not  opened  again  until  December 
10th;  they  were  also  kept  closed  from  January  2d  until  they  were 
opened  at  San  Francisco  on  January  9th.  The  great  storm  which 
was  given  as  the  reason  for  closing  the  hatches  and 'ventilators  appar- 
ently did  not  begin  until  November  9th,  40  days  after  the  hatches 
were  condemned,  and  if  the  logbook  is  to  be  credited  much  of  that 
time  the  weather  was  clear.  With  ventilators  and  hatches  all  sealed 
continuously  for  such  long  periods  of  time,  it  is  not  strange  that  the 
wicker  coverings  of  the  bottles,  saturated  with  the  incarcerated  moist- 
ure and  unexposed  to  currents  of  fresh  air,  heated  and  decomposed. 
And  in  this  connection  it  may  be  said  that  while  the  falsifications  of 
the  logbook  by  the  mate,  and  the  denial  by  the  master  that  he  knew 
of  the  wicker  covering,  may  not  be  conclusive  proof  of  negligence, 
the  attempt  of  these  officers  to  cover  up  the  facts  by  perverting  the 
truth  at  least  signifies  that  in  their  judgment  greater  use  ^should  have 
been  made  of  the  means  available  for  ventilating  the  cargo. 

[2]  It  is  contended,  however,  that  under  the  provisions  of  the  Bar- 
ter Act  (27  Stat.  445)  the  owner  is  not  chargeable  with  .such  negli- 
gence of  the  officers  of  the  ship.  The  contention  rests  upon  a  con- 
struction of  section  3  of  the  act  by  which  it  is  provided  that,  if  the 
owner  of  any  vessel  "shall  exercise  due  diligence  to  make  said  vessel 
in  all  respects  seaworthy  and  properly  manned,  equipped  and  supplied, 
neither  the  vessel,  her  owner  or  owners,  agent  or  charterers  shall  be- 
come or  be  held  responsible  for  damage  or  loss  resulting  from  faults 
or  errors  in  navigation,  or  in  the  management  of  said  vessel."  Sec- 
tion 1  of  the  act,  however,  provides  that  it  shall  not  be  lawful  for  the 
master  or  owner  of  any  vessel  "to  insert  in  any  bill  of  lading  or  ship- 
ping document  any  clause,  covenant  or  agreement  whereby  it,  he  or 
they  shall  be  released  from  liability  for  loss  or  damage  arising  from 
negligence,  fault,  or  failure  in  proper  loading,  stowage,  custody,  care 
or  proper  delivery  of  any"  merchandise  or  property.  The  question 
therefore  is  whether  the  failure  to  properly  use  the  ventilating  equip- 
ment is  a  fault  or  error  "in  navigation  or  in  the  management  of  the 
ship,"  under  the  third  section;  or  whether  it  is  "negligence,  fault,  or 
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failure  in  proper  *  *  *  care  of  *  *  *  merchandise  or  prop- 
erty committed'*  to  the  charge  of  the  claimant.  It  sometimes  happens 
that  the  duty  of  the  ship's  officers  may  relate  both  to  the  management 
of  the  ship  and  to  the  care  of  the  cargo,  and  the  rule  has  therefore 
become  established  that  the  proper  classification  in  law  of  such  a  duty 
depends  upon  the  purpose  to  which  it  primarily  relates. 

''I  think  that  the  first  (clauses  1  and  2  of  the  act)  presents  exemptions  in 
the  case  of  direct  want  of  care  in  respect  of  the  cargo,  and  in  the  second 
(1.  e.,  clause  3  of  the  act)  the  exemption  is,  thongh  in  a  certain  sense  there 
may  he  want  of  care  in  r^pect  of  the  cargo,  primarily  from  liability  for  a 
fault  arising  in  the  navigation  or  the  management  of  the  vessel,  and  not  of 
the  cargo."  Sir  F.  H.  Jeune,  in  The  Glenochil,  8  Aspinall's  Maritime  Cases, 
219. 

**But  I  think  if  those  sections  (L  e.,  of  the  act)  are  contrasted,  there  is  a 
strong  and  marked  contrast  in  the  provisions  which  deal  with  the  care  of 
the  cargo  and  those  which  deal  with  the  management  of  the  ship  herself, 
and  I  think  that  where  the  act  done  in  the  management  of  the  ship  is  one 
which  is  necessarily  done  in  the  proper  handling  of  the  vessel — though  in 
the  particular  case  the  handling  is  not  properly  done,  but  is  done  for  the 
safety  of  the  ship  herself  and  is  not  primarily  done  at  all  in  connection  with 
the  cargo — ^that  must  be  a  matter  which  falls  within  the  words,  'management 
of  the  said  vessel.*  *'    Barnes,  J.,  in  The  Glenochil,  Id. 

**The  fact  that  an  act  primarily  having  to  do  with  cargo  must  incidentally 
affect  the  ship  does  not  bring  it  within  the  class  of  acts  done  in  the  man- 
agement of  the  ship.  If  the  particular  manner  of  performance  adopted  is 
not  adopted  with  a  view  to  its  effect  on  the  ship,  but  does  affect  the  ship  in 
a  way  that  causes  damage  to  cargo,  the  ship  Is  not  exempted  from  liability. 
*  «  «  The  controlling  fact  is  that  the  effect  on  the  ship  is  produced  with- 
out intention  and  by  accident.  The  negligence  is  in  the  manner  of  perform- 
ing the  act  Intended,  to  wit,  the  act  having  to  do  with  the  cargo.  It  is  not 
in  the  management  of  the  ship,  because  no  act  intended  to  affect  the  welfare 
of  the  ship  is  being  performed."  The  Germanic,  124  Fed.  1,  at  page  6,  59 
C.  G.  A.  621,  at  page  520. 

I  am  of  the  opinion  that  here  the  failure  of  the  officers  primarily 
related  to  tl\e  care  of  the  cargo,  and  only  incidentally,  if  at  all,  to  nav- 
igation or  the  management  of  the  ship.  While  possibly  this  view  is  at 
variance  with  certain  expressions  to  be  found  in  Rowson  v.  Atlantic 
Transport  Co.,  9  Aspinall,  Maritime  Cases,  458,  and  in  The  Hudson 
(D.  C.)  172  Fed.  1005,  it  is  not  inconsistent  with  anything  said  or  de- 
cided in  The  Silvia,  171  U.  S.  462,  19  Sup,  Ct.  7,  43  L.  Ed.  241,  and 
upon  principle  finds  support  in  Knott  v.  Botany  Mills,  179  U.  S.  69, 
21  Sup.  Ct.  30,  45  L.  Ed.  90;  The  Germanic,  124  Fed.  1,  59  C.  C.  A, 
521;  s.  c,  196  U.  S.  589,  25  Sup.  Ct.  317,  49  L.  Ed.  610;  Corsar  v. 
Spreckels,  141  Fed.  264,  72  C.  C.  A.  378;  and  The  Musselcreg  (D.  C.) 
125  Fed.  786. 

The  general  conclusion  reached  is  that  the  libelant  is  entitled  to 
recover  the  damages  sustained,  with  interest  and  costs.  Accordingly, 
the  case  will  be  referred  for  the  purpose  of  ascertaining  the  amount  of 
damages. 
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UNITED  STATES  v.  FITTS  et  aL 
(District  Court,  S.  D.  New  York.    June  3»  1912.) 

1.  LnaTATTON  OF  Actions  (S  11*) — ^Action  by  United  States. 

A  state  statute  of  limitations  is  not  available  for  an  action  by  the 
United  States. 

[Ed.  Note.— For  otber  cases,  see  I4mitation  of  Actions,  Gent  Dig.  H 
85-39;   Dec.  Dig.  §  U.*l 

2.  Intsbnat  Rsyknitb  (S  28*) — liBOAcr  Taxes — ^Action  to  Recoveb. 

The  legacy  tax  imposed  by  War  Revenue  Act  June  13,  1898,  c.  448,  §{ 
29,  30,  30  Stat.  464,  465  (U.  S.  Comp.  St.  1901,  pp.  2307, 2308).  is  not  a  debt 
of  the  decedent's  estate,  and  tbe  United  States  cannot  maintain  an  action 
at  law  to  recover  tbe  same  against  the  executor  or  administrator  in  his 
representative  capacity,  but  the  remedy  is  by  an  action  to  enforce  pay- 
ment from  the  property  subject  to  the  tax,. which  may  be  against  the 
executor  or  administrator  where  the  estate  has  not  been  distributed,  and 
he  has  actual  or  constructive  possession  of  the  same,  or  against  any  other 
person  or  persons  having  such  possession. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  §§  76-81; 
Dec.  Dig.  §  2&«        , 

Internal  revenue  tax  on  legacies,  inheritance  and  transfers,  see  note 
to  Ward  v.  Sage,  108  0.  C.  A.  417.] 

At  Law.  Action  by  the  United  States  against  Mary  E.  Fitts  and 
William  B.  Fitts,  as  executrix  and  executor  of  the  last  will  of  Friend 
P.  Fitts,  deceased.  On  motion  by  defendant  Mary  E.  Fitts  for  di- 
rected verdict.    Motion  sustained. 

Henry  A.  Wise,  U.  S.  Atty.,  Addison  B.  Pratt,  Asst.  U.  S.  Atty., 
and  Claude  A.  Thompson,  Asst.  U.  S.  Atty.,  for  plaintiff. 
William  C.  Orr,  of  New  York  City,  for  defendant  Mary  E.  Fitts. 

MAYER,  District  Judge.  The  evidence  in  this  case  shows  that  on 
or  about  July  1,  1899,  Friend  P.  Fitts  died  in  and  a  resident  of  the 
county  and  state  of  New  York,  in  the  Southern  district  of  New  York, 
and  in  the  Third  internal  revenue  collection  district  of  New  York, 
leaving  him  surviving  his  widow,  Mary  E.  Fitts,  and  his  son  (by  a 
previous  marriage),  William  B.  Fitts.  Decedent  left  a  last  will  and 
testament  which  was  duly  admitted  to  probate  by  the  surrogate  of  the 
county  of  New  York  on  or  about  July  14,  1899.  In  his  will  decedent 
appointed  defendants  as  executrix  and  executor,  respectively,  letters 
testamentary  were  issued  to  them,  and  they  duly  qualified  as  executrix 
and  executor.  The  legacy  to  defendant  Mary  E.  Fitts  was  $30,000, 
and  to  defendant  William  B.  Fitts  $183,575  (order  of  surrogate  dated 
October  13,  1899).  The  so-called  Spanish  War  revenue  tax  on  the 
clear  value  of  the  interest  in  the  personal  property  passing  by  the 
will,  exclusive  of  the  interest  of  those  persons  whose  legacies  were 
exempt  from  taxation,  amounted  to  $2,726,  and  now,  with  interest 
and  penalty,  has  risen  to  over  $5,000. 

The  widow,  Mary  E.  Fitts,  has  been  an  invalid  for  many  years,  and 
under  such  disability  that  she  must  be  wheeled  about  in  a  chair,  and 
is  unable  to  walk.    It  is  stipulated  that  she  never  had  the  actual  phys- 

•For  otli«r  cebim  Me  siane  topic  A  |  jiuicbss  In  Dec.  *  Am.  Dig*.  1907  to  date,  *  Rep'r  Indexes  . 
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ical  possession  of  or  control  over  any  of  the  assets  or  property  of  the 
estate  of  her  deceased  husband,  and  that  none  of  such  property  actu- 
ally came  into  her  hands  except  her  legacy  of  $30,000  and  $2,165,  the 
commission  as  executrix,  to  which  she  might  have  been  entitled.  It 
is  further  stipulated  that  she  did  not  participate  in  the  administration 
by  defendant  William  B.  Fitts,  nor  interfere  with  him  in  taking  pos- 
session* of  and  managing  the  estate  and  property  of  the  decedent.  On 
the  contrary,  defendant  William  B.  Fitts  (who  then  resided  and  ap- 
parently still  resides  in  England)  was  the  sole  person  to  present  an 
account  to  the  surrogate  of  the  county  of  New  York  and  to  petition 
for  the  judicial  settlement  thereof,  and  in  that  proceeding  defendant 
Mary  E.  Fitts  was  cited  as  would  be  any  person  adverse  to  the  ac- 
counting and  she  did  not  join  in  the  petition.  The  accounts  were  ju- 
dicially settled  by  the  surrogate  of  the  county  of  New  York,  a  de- 
cree entered,  and  distribution  made  prior  to  the  commencement  of 
this  action,  so  that  there  are  now  no  funds  in  the  hands  of  Mary  E. 
Fitts  in  her  capacity  as  executrix,  and  the  only  funds  which  ever 
came  actually  into  her  possession  were  the  $30,000  of  legacy  and  the 
commission  as  above  stated. 

This  action  was  not  commenced  until  July  17,  1905.  Both  defend- 
ants were  served,  defendant  Mary  E.  Pitts  appearing  and  answering, 
but  William  B.  Fitts  only  appearing,  and  thereafter  making  default 
in  pleading.  When  the  case  of  Eichnan  v.  Tilghmin,  136  Fed.  141, 
69  C.  C.  A.  139,  was  affirmed  by  a  divided  court  in  October,  1906 
(203  U.  S.  580,  27  Sup.  Ct.  779,  51  L.  Ed.  326),  which  for  the  time 
being  precluded  the  possibility  of  success  in  most  of  the  legacy  tax 
cases  then  pending,  this  case,  as  counsel  for  the  government  states, 
was  laid  aside  with  others,  until  another  case  might  be  brought  before 
the  Supreme  Court.  Thereafter,  on  May  31,  1910,  Hertz  v.  Wood- 
man, 218  U.  S.  205,  30  Sup.  Ct.  621,  54  L.  Ed.  1001,  was  decided  by 
the  Supreme  Court.  When*  the  case  at  bar  appeared  upon  the  calen- 
dar, it  was  found  that  the  original  complaint  was  defective,  and  an 
amended  complaint  was  filed  and  served  on  attorneys  for  both  de- 
fendants in  December,  1911.  Defendant  Mary  E.  Fitts  again  an- 
swered, but  defendant  William  B.  Fitts  again  defaulted,  and  then 
the  cause  finally  came  on  for  trial. 

The  theory  of  plaintiff's  action  is  that  the  United  States  may  sue 
defendants  as  executors  to  recover  these  taxes  as  for  a  debt,  or,  in 
any  event,  that  defendants,  as  executors,  have  constructive  possession 
of  the  personal  estate  of  the  decedent,  and  are  therefore  liable.  The 
defendant  Mary  E.  Fitts  as  executrix  resists  recovery,  and'  asks  for 
the  direction  of  a  verdict  on  the  following  grounds :  (1)  There  is  no 
provision  in  law  whereby  a  common-law  action  can  be  instituted  to 
recover  this  tax.  (2)  No  action  can  be  instituted  against  the  exec- 
utors or  administrators  of  a  decedent's  estate  except  in  connection 
with  or  growing  out  of  some  transaction  on  the  part  of  the  decedent. 
(3)  If  any  common-law  action  can  be  instituted  to  recover  this  tax, 
it  should  be  against  the  defendants  individually,  and  not  in  their  rep- 
resentative capacity.  (4)  The  action  is  solely  an  action  in  rem  to 
proceed  against  the  property  for  the  satisfaction  of  the  tax.    (5)  The 
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amended  Complaint  Is  defective,"  in  that  it  does  not  allege  thfe  per-- 
formance  of  any  act  on  the  part  of  the  collector  except  a  conclusion 
that  the  collector  assessed  a  tax.  (6)  The  plaintiff  is  barred  by  the 
statute  of  limitations  by  virtue  of  the  provisions  of  sections  383  and 
389  of  the  New  York  Code  of  Civil  Procedure.  It  is  desirable  to  dis- 
pose of  some  of  the  contentions  of  defendant  Mary  E.  Fitts  prelim- 
inary to  a  consideration  of  the  more  important  questions  in  issue. 

[1]  The  third  defense  in  the  answer  of  Mary  E.  Fitts  setting  up 
the  statute  of  limitations  is  not  available  as  against  the  United  States. 
United  States  v.  Thompson,  98  U.  S.  486,  25  L.  Ed.  194. 

As  to  the  fifth  ground  above  referred  to,  I  am  of  the  opinion  that 
the  complaint  sets  forth  sufficiently  the  compliance  by  the  collector 
of  internal  revenue  with  the  statute,  but,  if  it  does  not,  I  grant  the 
motion  made  at  the  trial  to  amend  the  complaint  in  that  regard  so  as 
to  conform  with  the  proof,  and  the  proof  in  this  respect  was  com- 
plete. 

[2]  Sections  29  and  30  of  the  War  Revenue  Act  of  June  13,  1898, 
are  identical  in  phraseology  (except  as  to  amount  of  tax,  etc.)  with 
sections  124  and  125  of  chapter  173  of  the  Statutes  of  1864.  Act 
June  30,  1864;  13  Stat,  at  Large,  p.  285.  The  1864  act  was  passed 
during  the  Civil  War  4.0  provide  for  internal  revenue  to  support  the 
government,  to  pay  interest  on  the  public  debt  and  for  other  pur- 
poses. Obviously,  the  act  of  1898,  so  far  as  it  affects  the  subject-mat- 
ter of  this  controversy,  was  copied  from  the  act  of  1864,  and  the  Con- 
gress doubtless  had  in  mind  that  the  act  of  1864  had  received  judicial 
and  practical  construction  which  would  be  binding  upon  the  courts 
and  upon  administrative  officers,  or,  at  least,  valuable  in  the  inter- 
pretation and  execution  of  the  act  of  1898.  Under  these  circum- 
stances, a  decision  of  a  court  of  authority  and  competent  jurisdiction 
which  has  remained  unchallenged  for  many  years  should  be  control- 
ling upon  this  court. 

The  precise  question  here  presented  came  up  under  the  act  of  1864, 
supra,  before  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania  in  1886.  Butler,  J.,  held  that  the  statute  pro- 
vided a  specific  method  for  collecting  the  tax  on  legacies  and  succes- 
sions; that  the  tax  was  made  a  lien  on  all  the  decedent's  property, 
and  that,  in  case  the  executor  did  not  pay  it  to  the  collector,  provision 
was  made  in  the  statute  whereby  the  lien  should  be  enf orcedl  by  suit 
against  any  one  having  possession  and  the  property  be  sold  under  the 
judgment.  It  was  pointed  out  that  there  was  no  provision  for  suit 
against  the  executor  or  administrator,  and  that,  as  the. statute  pro- 
vidted  a  method  for  enforcing  compliance  with  its  terms,  no  other  rem- 
edy could  be  resorted  to.  U.  S.  v.  Trucks'  Adm'r  (D.  C.)  27  Fed. 
541.  This  decision  was  upheld  by  the  Circuit  Court  of  the  Third 
Circuit  in  United  States  v.  Trucks'  Adm'r,  28  Fed.  846,  in  an  opinion 
by  McKennan,  J.  The  question  was  squarely  before  the  court  and 
the  decision  went  to  the  merits,  the  court  holding  that  a  common-law 
action  could  not  be  maintained  to  enforce  the  payment  of  legacy  taxes 
imposed  by  the  act  of  June  30,  1864,  and  that  the  United  States  must 
1»7  r.— 64 
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pursue  the  remedy  of  the  statute  where  the  tax  had  not  been  paid. 
The  act  of  1898  being,  as  heretofore  pointed  out,  literally  the  same 
in  this  regard  as  the  act  of  1864,  it  may  be  said  that  the  Trucks'  Case 
has  been  authority  for  25  years,  and  any  other  interpretation  would 
hardly  be  justified  in  a  court  of  first  instance.  But,  as  there  are  some 
other  cases  pending,  in  which  the  same  questions  may  arise,  it  may  be 
well  to  consider  the  insistent  contention  of  the  government  that  the 
Trucks'  Case  was  wrongly  decided  and  in  disregard  of  the  authority 
of  Dollar  Savings  Bank  v.  United  States,  19  Wall.  227,  22  L.  Ed.  80. 
In  the  Dollar  Savings  Bank  Case  the  tax  was  a  debt.  The  savings 
bank  was  a  live  banking  institution,  and  liable  for  the  debt.  In  United 
States  V.  Chamberlin,  219  U.  S.  250, 31  Sup.  Ct.  155, 55  L.  Ed.  204,  de- 
cedent had  failed- to  affix  the  proper  amount  of  internal  revenue  stamps 
upon  a  deed  of  conveyance  as  required  by  the  act  of  June  13,  18Sfe, 
and  the  United  States  sued  his  executors.  Manifestly  the  amount 
sought  to  be  recovered  was  a  debt  of  the  decedent.  In  the  case  at 
bar  all  are  agreed  that  the  amount  sued  for  was  not  a  debt  of  the 
decedent,  but  is  a  tax  upon  the  incident  of  succession.  It  follows  that 
the  tax  levied  and  payable  under  the  provisions  of  sections  29  and 
30  of  the  act  of  1898  is  not  a  debt  of  the  decedent's  estate  for  which 
under  those  sections  executors  are  liable  in  their  representative  capac- 
ity, so  that  a  judgment  would  go  against  them  in  that  capacity.  If 
it  was  otherwise  intended,  it  would  seem  that  the  Congress  could  read- 
ily have  expressed  such  intention  in  a  statute  framed,  as  this  was, 
with  great  care  and  providing  a  rather  elaborate  plan  of  execution, 
the  fundamental  purpose  of  which  was  to  follow  the  property  sub- 
ject to  the  tax  where\'er  it  could  be  found.  In  section  30  of  the  act 
of  1898,  as  in  a  similar  section  of  the  act  of  1864,  the  collector  was 
authorized  to  commence  appropriate  proceedings  against  such  persons 
"as  may  have  the  actual  or  constructive  custody  or  possession  of  such 
property  or  personal  estate,  or  any  part  thereof,  and  shall  subject 
such  property  or  personj^l  estate,  or  any  portion  of  the  same,  to  be 
sold  upon  the  judgment  or  decree  of  such  court,  and  from  the  pro- 
ceeds of  such  sale  the  amount  of  such  tax"  shall  be  paid.  As  against 
legatees,  it  has  been  held  that  the  remedy  is  in  rem,  and  not  in  per- 
sonam, and  that  the  procedure  of  the  statute  must  be  followed.  Unit- 
ed States  V.  Allen,  9  Ben.  154,  24  Fed.  Cas.  770.  At  any  time  prior 
to  the  distribution  of  an  estate  in  an  action  or  proceeding  to  recover 
the  tax,  an  executor  would  be  a  defendant  in  his  representative  ca- 
pacity, not  upon  the  theory  of  a  judgment  against  him  as  executor, 
but  on  the  theory  that  he  must  be  brought  into  court  as  an  executor, 
because  in  that  capacity  he  would  have  the  actual  or  constructive  cus- 
tody or  possession  of  the  property  subject  to  the  tax,  and,  having 
thus  been  brought  in,  the  property  would  be  sold  and  the  tax  satisfied 
out  of  the  proceeds  of  sale. 

The  amount  of  the  tax,  of  course,  would  be  assessed  t^cs  the 
amount  of  the  legacies,  and  (except  costs  and  expenses)  the  United 
States  could  not  recover  beyond  the  amount  of  the  tax,  and,  where  the 
executor  had  actual  or  constructive  possession  of  the  property,  there 
could  not  be  any  situation  where  the  ultimate  result  would  leave  an 
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unsatisfied  Judgment  against  the  executor.  To  Ulustrate:  If  an  ex- 
ecutor had  in  his  actual  or  constructive  possession  a  sum  of  $25,000, 
to  the  beneficial  interest  in  which  a  legatee  of  a  certain  class  was  en- 
titled (section  29,  par.  3),  the  tax  would  be  $750.  To  recover  this 
the  United  States  would  begin  an  action  against  the  executor  having 
actual  or  constructive  possession  of  the  property  of  decedent  and  the 
ultimate  result  would  be  the  recovery  of  $750  out  of  the  rem.  Thus, 
whether  the  executor  paid  before  the  action  ended  or  whether  pay- 
ment was  obtained!  out  of  the  sale,  there  would  not  be  any  unsatisfied 
judgment  against  the  executor.  That  the  theory  of  the  act  accords 
with  this  view  is  further  demonstrated  by  the  careful  phraseology  of 
section  29.  The  Congress  might  have  provided  in  some  appropriate 
language  that  an  action  would  be  maintainable  against  executors,  ad- 
ministrators, or  trustees.  But  the  act  reads,  not  that  the  executor  is 
subject  to  the  tax,  but  "that  any  person  or  persons  having  in  charge 
or  trust  as  administrators,  executors,  or  trustees  any  legacies  *  *  * 
shall  be,  and  hereby  are,  made  subject  to  a  duty  or  tax,  to  be  paid 
to  the  United  States.  *  *  *  "  As  the  tax  is  not  a  debt  of  the 
decedent  but  a  burden  on  the  incidlent  of  succession,  it  may  be  that, 
if  the  executor  fails  to  pay  the.  tax  before  distribution,  in  addition  to 
other  penalties  under  the  act,  he  would  be  liable  individually  for  the 
payment  of  the  tax.  But  whether  he  would  be  liable  and  when  he 
would  be  liable  might  well  be  the  subject  of  interesting  discussion; 
for  it  may  be  urged,  among  other  contentions,  that,  before  he  could 
be  held  liable,  the  United  States  would  be  bound  to  exhaust  every  other 
remedy  under  the  statute.  It  is  for  this  reason  that  the  question  as 
to  whether  defendants  are  properly  sued  as  executors  or  whether  they 
should  be  sued  as  individuals  is  substantial,  and  does  not  suggest  mere- 
ly a  fine  technical  distinction. 

Finally,  counsel  for  the  government  contends  that  in  any  event  sec- 
tion 3213  of  the  Revised  Statutes  (U.  S.  Comp.  St,  1901,  p.  2083), 
read  in  connection  with  section  31  of  the  Act  of  1898,  authorizes 
and  justifies  the  action  here  brought.  Section  31  makes  "all  adlminis- 
trative,  special  or  stamp  provisions  of  law,  including  the  laws  in  re- 
lation to  the  assessment  of  taxes  not  heretofore  specifically  repealed'* 
applicable  to  the  act.  Undoubtedly  section  31  comprehends  the  au- 
thority given  under  section  3213  of  the  Revised  Statutes  as  follows: 

"And  taxes  may  be  sued  for  and  recovered  in  the  name  of  the  United 
States,  in  any  proper  form  of  action,  before  any  Circuit  or  District  Court  of 
the  United  States  for  the  district  within  which  the  liability  to  such  tax  is 
incurred,  or  where  the  party  from  whom  such  tax  is  due  resides  at  the  time 
of  the  commencement  of  the  said  action.*' 

By  said  section  3213  the  suit  for  taxes  obviously  must  be  against 
"the  party  from  whom  such  tax  is  due."  It  is  therefore  begging  the 
question  to  assert  that  the  action  in  the  case  at  bar  was  authorized 
by  section  3213.  The  fundamental  inquiry  in  this  regard  is,  Who 
is  the  party  from  whom  the  tax  is  due?  If  the  tax  is  due 
from  defendants  as  individuals  because  of  their  failure  to  comply 
with  the  statute,  then  the  action,  should  have  been  against  them  in- 
dividually and  not  as  executors..  It  is,  however,  urged  on  this  head 
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that;  notwithstanding  that  thfe  property  has  passed  out  of  the  posses- 
sion of  defendant  Mary  E.  Fitts  as  executrix,  she  still  has  construc- 
tive possession  thereof. 

I  think  this  is  rather  a  strained  view  in  face  of  the  fact  that  the 
act  provides  that,  where  a  person  has  the  actual  or  constructive  pos- 
session of  the  property,  then  the  property  shall  be  subjected  to  sale. 
It  is  obviously  a  futile  proceeding  here  to  obtain  a  judgment  against 
Maty  E.  Pitts  who  no  longer  has  the  property,  and  it  is  further  ap- 
parent that  the  constructive  possession  to  which  the  act  refers  is  a 
possession  where  the  executor  has  the  right  to  property  but  not  the 
actual  custodly  thereof.  Where  complete  control  is  lost,  there  can- 
not be  constructive  possession,  and  surely  no  action  by  Mrs.  Fitts  to 
recover  the  distributed  legacies  could  be  successful. 

There  are  some  other  differences  between  the  statute  discussed  in 
the  Dollar  Savings  Bank  Case  and  that  here  under  consideration,  but 
it  is  unnecessary  to  indulge  in  any  further  comment  on  that  line. 

Verdict  is  directed  against  plaintiff  in  favor  of  defendant  Mary  £, 
Fitts. 


In  re  CURRIE  et  aL 

pistrict  Court,  E.  D.  Michigan,  S.  D.    December  9,  1010.) 

No,  1,525. 

Bankbttptct  (J  127*) — ^Pabtnebship— Separate  Tbustees  fob  Fibm  and  Per- 
sonal-Estates. 

A  court  of  bankruptcy  has  discretionary  power  to  appoint  separate 
trustees  for  the  estates  of  a  bankrupt  partnership  and  of  an  Individual 
partner;  but  such  power  should  be  exercised  only  in  case  of  special 
and  peculiar  necessity,  for  the  protection  of  rights  which  cannot  be  ade- 
quately protected  by  a  common  trustee  or  by  creditors  directly. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  (  183;  Dec 
Dig.  §  127.*] 

In  the  matter  of  Cameron  Currie  and  Louis  H.  Case,  as  partners 
and  individually,  bankrupts.  On  petition  of  Alice  H.  Du  Charme  and 
others  for  the  appointment  of  a  separate  trustee  for  Currie.    Denied. 

Bernard  B.  Selling  and  Graves,  Hatch  &  Wasey,  of  Detroit,  Mich., 
for  petitioners. 

Angell,  Boynton,  McMillan  &  Bodman,  of  Detroit,  Mich.,  for 
trustee. 

Walker  &  Spalding,  of  Detroit,  Mich.,  for  bankrupt  Currie, 

Gray  &  Gray,  of  Detroit,  Mich.,  for  bankrupt  Case, 

DENISON,  District  Judge.  Application  is  now  made  to  me  to  pro- 
vide for  the  appointment  of  a  trustee  for  the  individual  estate  of  Cam- 
eron Currie,  as  distinguished  from  the  partnership  estate.  Up  to  this 
time  Mr.  Austin  has.  acted  as  trustee  generally  for  both  firm  and  in- 
dividual estates. 

*For  other  oaaes  see  game  topic  A  S  mxtmbeb  in  Dec.  A  Am.  Digs.  1907  to  4ateb  ft  Rep*r  luAnm 
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Usually  there  wiirbe  no  difficulty  in  meeting  all  the  complications 
that  may  result  from  the  conflicting  interests  of  firm  and  individual 
creditors.  The  bankruptcy  court  has  control  of  all  the  funds,  any 
creditor  may  be  heard,  as  to  the  funds  the  trustee  is  in  the  position  of 
a  receiver,  and  the  court  will  marshal  the  assets.  It  is  therefore  the 
usual  practice  that  there  is  a  common  trustee  for  all  the  assets,  and 
the  statute  contemplates  this  as  the  normal  situation.  However,  there 
must  sometimes  be  the  exceptional  case,  where  the  trustee  must  go  out- 
side of  the  bankruptcy  court  and  into  a  field  beyond  its  immediate  con- 
trol to  do  some  affirmative  act.  In  such  case,  if  the  act  is  one 
which  the  firm  trustee  cannot  do,  but  which  a  trustee  for  the 
individual  estate  might  do,  it  would  seem  that  an  individual  trustee 
must  be  contemplated  so  that  the  beneficiaries  of  the  individual  trust 
may  not  lose  legal  or  equitable  rights.  So  we  find  that  the  existence 
of  the  two  estates,  as  separate  entities,  is  expressly  recognized  by  sev- 
eral sections  of  the  statute  and  by  decisions  (In  re  Telfer,  Trustee, 
184  Fed.  224,  106  C.  C.  A.  366  [C.  C.  A.  6th,  decided  November  9, 
1910] ;  Hiscock  v.  Varick  Bank,  206  U.  S.  28,  27  Sup.  Ct.  681,  51 
L.  Ed.  945),  and  I  think  the  implication  that  there  may  be  separate 
trustees  is  reasonably  clear. 

On  the  other  hand,  the  appointment  of  different  trustees  for  the 
different  estates  should  be  avoided  wherever  possible.  The  power  is 
not  beyond  doubt,  such  appointment  may  cause  more  complications 
than  it  cures,  and  it  is  certaip  to  promote  contests  and  expense.  My 
conclusion  is  that  the  court  has  the  discretionary  power  to  provide  for 
separate  trustees,  but  this  power  should  be  exercised  only  in  case  of 
special  and  peculiar  necessity. 

In  this  case,  Austin,  trustee,  has  successfully  prosecuted  to  a  decree 
for  $90,000  a  case  in  the  Wayne  Circuit  Court,  in  chancefy,  against 
Hayden,  Stone  &  Co.,  upon  the  theory  that  defendants  were  indebted 
to  him,  as  trustee  for  firm  creditors,  and  that  certain  of  the  firm  cred- 
itors had  special  and  peculiar  rights  of  recovery  against  Hayden,  Stone 
&  Co.  If  the  defendants  therein  submit  to  the  decree,  without  ap- 
peal, or  if  it  is  affirmed  on  appeal,  they  claim  a  right  to  resort  for  in- 
demnity to  certain  property  said  to  constitute  their  security,  which 
same  property  is  said  to  have  been  the  individual  estate  of  Cameron 
Currie,  and  to  have  been  expressly  pledged  (perhaps  subject  to  Hay- 
den, Stone  &  Co.'s  lien)  to  secure  some  of  his  individual  creditors. 
Thus  a  possible,  or  probable,  conflict  of  interest  between  firm  and  in- 
dividual creditors  appears.  To  protect  the  latter,  an  appeal  to  the 
Supreme  Court  of  the  state  of  Michigan  from  this  decree  may  be  ad- 
visable; particularly  if  the  defendants  to  the  record  do  not  appeal; 
but  Austin,  trustee,  cannot  appeal  from  the  decree  in  favor  of  Austin, 
trustee.  So  if  the  trustee,  claiming  a  greater  sum,  should  appeal,  it 
might  be  desirable  for  the  individual  creditors  to  be  heard  in  the 
Supreme  Court  in  opposition  to  the  demand  for  a  larger  decree;  but 
Austin,  trustee,  cannot  prosecute  and  defend  the  same  appeal. 

It  does  not  follow  that  there  must  be  a  separate  trustee,  if  there  is 
any  other  way  in  which  the  rights  of  the  individual  creditors  can  be 
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protected.  I  have  not  observed  any  reason  why  the  present  petitioners, 
individual  creditors,  would  not  have  just  as  much  right  to  intervene 
and  defend,  or  appeal,  as  a  separate  trustee,  if  he  be  appointed  for 
them,  would  have — ^no  more  and  no  less.  The  equity  rule  is  well  estab- 
lished that  beneficiaries  who  are  not  normally  necessary,  or  even  proper 
parties,  when  their  trustee  is  present,  may  nevertheless  intervene  in 
their  own  names  when  their  trustee  does  not,  or  cannot,  properly  rep- 
resent them.  Judge  Lurton,  in  this  circuit,  discusses  and  applies  this 
rule  (Toler  v.  Railroad  Co.,  67  Fed.  168,  at  pages  170-174)  and  cites 
the  Skiddy  Case,  3  Hughes,  at  page  352  [Fed.  Cas.  No.  12,922], 
where  Judge  Bond  declared  that  such  intervention  should  be  permitted 
after  cfecree  and  for  the  purpose  of  appeal.  See,  also,  Short  on  Rail- 
way Bonds  &  Mortgages,  482,  483.  It  is  true  that  existing  orders  in 
this  court  and  in  the  Wa3me  Circuit  Court  do  not  expressly  authorize 
this  kind  of  intervention;  but  I  do  not  think  they  contemplate  this 
subject  at  all,  or  have  any  operation  to  forbid  intervention  of  a  class 
not  within  the  contemplation  of  the  order.  If  the  order  of  this  court, 
which  assumes  to  regulate  only  intervention  by  firm  creditors,  is 
thought  to  have  any  such  prohibitory  effect,  I  will  modify  it;  and  I 
assume  that,  if  the  judge  of  the  Wayne  Circuit  was  convinced  that 
equity  required  the  modification  of  the  intervention  otder  of  that 
court,  such  modification  would  be  made. 

The  meritorious  question  argued  before  me  was  whether  the  now 
petitioning  creditors  had  so  far  acquiesced  in  the  Wayne  Circuit  Court 
proceedings  that  it  would  be  inequitable  to  permit  them,  in  their  own 
name,  or  by  new  trustee,  to  intervene  and  complain  of  what  has  been 
done;  and  this  question  is  wholly  and  solely  one  for  that  court,  not 
for  this.  An  application  to  that  court  b>  creditors  or  by  a  new  trustee 
would  be  decided  according  to  the  rule  of  law  and  due  exercise  of  dis- 
cretion as  to  that  court  might  seem  proper.  The  entire  adversary 
conflict  with  Hayden,  Stone  &  Co.  is  in  that  court,  and  every  question 
there  arising  should  be  decided  without  embarrassment  or  suggestion 
of  embarrassment  from  anything  which  I  have  said  in  the  foregoing 
memorandum. 

The  petition  for  a  separate  trustee  is  denied,  with  leave  to  renew 
the  same  if  it  hereafter  appears  that  the  Wayne  Circuit  has  denied 
the  individual  creditors'  petition  to  intervene,  and  that  such  denial  was 
not  on  the  merits  of  the  application,  but  was  on  the  ground  that 
they  cannot  be  heard  unless  they  appear  by  their  separate  trustee. 
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WETMAN-BRUTON  CO.  V.  OLD  INDIAN  SNUFP  MILLS, 

(District  Court,  S.  D.  New  York.    March  13,  1912.) 

Monopolies  (S  21*) — ^V audit;  of  Tbade-Mabk — ^Tbansfebs. 

A  defendant,  convicted  of  having  been  engaged  in  an  unlawful  com- 
bination, may  transfer  a  valid  title  to  its  trade-mark,  especially  where 
the  decree  authorizes  an  assignment  to  the  transferee,  the  transferee 
may  protect  his  rights  as  against  an  Infringer. 

[Ed.  Note. — ^For  other  cases,  see  Monopolies,  C^it  Dig.  |  15;  Dec. 
Dig.  S  21.*] 

In  Equity.  Suit  by  the  Weyman-Bruton  Company  against  the  Old 
Indian  Snuff  Mills.  On  exceptions  to  supplemental  answer.  Sus- 
tained. 

Wise  &  Lichtenstein,  for  complainant. 
Charles  Dushkind,  for  defendant. 

COXE,  Circuit  Judge.  The  question  presented  by  the  exceptions 
to  the  supplemental  answer  is  a  simple  one.  Briefly  stated,  it  is 
whether  the  American  Snuff  Company,  which  was  one  of  the  defend- 
ants in  the  action  brought  by  the  United  States  to  dissolve  the  so- 
called  "Tobacco  Trust"  lost  its  right  to  sell  and  assign  its  title  to  the 
trade-mark  "Copenhagen,"  because  of  the  decree  dissolving  that  com- 
bination under  the  provisions  of  the  anti-trust  act. 

If  it  did  not  lose  the  right  to  sell  and  dispose  of  its  property  the 
complainant  has  a  valid  title  to  the  trade-mark  as  alleged  in  the  bill. 
The  trade-mark  and  all  rights  thereunder  were  duly  transferred  to 
the  complainant.  Not  only  was  this  transfer  lawful,  but  it  was  spe- 
cifically directed  by  the  decree  of  the  Circuit  Court  dated  November 
16,  1911,  directing  the  dissolution  of  the  unlawful  combination.  The 
decree  contains  the  following: 

"It  is  proposed  that  there  be  organized  two  new  snuff  companies,  one  to  be 
called  the  George  W.  Helme  Company,  and  the  other  Weyman-Bruton  Com- 
pany, and  that  American  Snuff  Company  convey  to  these  two  companies  re- 
spectively factories  with  the  brands  manufactured  in  them  as  follows."  U. 
S.  V.  American  Tobacco  Co.  (O.  C.)  191  Fed.  420. 

The  object  of  that  decree  was  not  to  destroy  property  but  so  to  dis- 
tribute it  that  its  owners  could  no  longer  violate  the  provisions  of  the 
law.  The  name  "Copenhagen"  is,  so  far^as  now  appears,  perfectly 
valid  as  a  trade-mark  and  the  rights  thereunder  are  of  unquestioned 
value.  The  fact  that  its  former  owner  was  engaged  in  an  unlawful 
combination  does  not  invalidate  its  trade-mark  or  render  its  use  un- 
lawful in  the  hands  of  a  bona  fide  owner  engaged  in  a  legitimate  busi- 
ness. 

It  is  unnecessary  to  comment  upon  the  authorities  as  they  are  unani- 
mous upon  the  proposition  that  the  owner  of  a  patent  or  a  trade-mark 
can  protect  his  property  and  enforce  his  rights  against  a  trespasser 
and  an  mf ringer,  even  though  he  may  be  engaged  in  business  which 
is  in  restraint  of  trade.    Strait  v.  National  Harrow  Co.  (C.  C.)  51  Fed. 

*For  other  casei  m*  same  topic  A  |  nuicbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rop'r  ladezes 
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819,  Bonsack  Mach.  Co.  v.  Smith  (C.  C.)  70  Fed.  383 ;  Camors  v.  Mc- 
Connell  (C.  C.)  140  Fed.  412;  Brown  Saddle  Co.  v.  Troxel-(C.  C.) 
98  Fed.  620;  General  Electric  Co.  v.  Re-New  Lamp  Co.  (C.  C.)  128 
Fed.  154. 

The  counsel  for  the  defendant  frankly  admits  that  "the  weight  of 
authority  seems  to  uphold  the  views  of  our  adversaries"  and'  he  cites 
no  authority  in  support  of  his  contention.  The.  fact  that  the  Snuff 
Company  has  been  "convicted"  of  having  violated  the  law  does  not  dis- 
tinguish this  case  from  those  cited  above.  However,  it  is  a  sufficient 
answer  to  this  contention  that  the  same  court  which  convicted  the 
Snuff  Company  authorized  the  assignment  by  it  to  the  complainant  of 
the  trade-mark  in  question. 

The  exceptions  are  sustained. 


ANDRUS  v.  BERKSHIRE   POWER  CO.     GRIFTITH  T.  SAME. 
HUGHES  V.   SAME. 

.'  (District  Court,  D.  Connecticut    July  10,  1912.) 

Noa  1,207,  14208.  1,200. 

Daicages  (I  06*)— Injunction  (§  200*) — ^Intebest — Allowance  in  Equitt. 
Where  complainants  were  denied  a  mandatory  injunction  to  compel 
the  removal  of  a  dam,  and,  although  the  court  offered  them  the  right  to 
prove  and  recover  damages  for  flowage  in  the  pending  suit,  they  refused 
to  do  so  and  prosecuted  appeals  which  were  unsuccessful  except  that  the 
^  appellate  court  gave  them  the  same  right,  reversing  the  decree  for  that 
purjpose,  they  are  not  entitled  to  interest  on  the  damages  subsequently 
awarded  nor  to  costs  made  in  the  unsuccessful  attempt  to  obtain  an  In- 
junction: 

i;Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  §S  137-140;   Dec 
Dig;  §  69;*   Injunction,  Cent.  Dig.  §  420;    Dec.  Dig.  §  200.* 
Right  to  costs  in  equity,  see  note  to  Tug  River  Coal  &  Salt  Co.  v. 
'        Brigel,  17  C.  C.  A.  308.) 

^  I;i  Equity.    Suit  by  Myron  W.  Andrus  against  the  Berkshire  Power 
Compariy,  John  A.  Griffith  against  the  same,  and  Patrick  Hughes 
against  the  same.    On  exceptions  by  both  parties  to  master's  report  in 
each  case.    Exceptions  overruled. 
See,  also,  169  Fed.  732,  734. 

C.  Walter  Artz,  of  New  York  City,  and  Henry  H.  Townshend,  of 
New  Haven;  Conn.,  for  complainants. 

Arthur  L.  Shipman,  of  Hartford,  Conn.,  and  J,  Henry  Roraback, 
of  Canaan,  Conn.,  for  defendant. 

PLATT,  District  Judge.  Every  exception  filed  by  the  defendant  to 
the  master's  reports,  which  attacks  his  integrity  and  conduct  in  con- 
nection with  the  hearings,  was  expressly  disavowed  when  the  matter 
came  before  me  on  argument,  and  must  be  stricken  from  the  record. 
The  clerk  will  promptly  attend  to  this  matter,  and,  if  in  doubt  as  to 
his  dejkling  with  any  paragraph  or  portion  of  a  paragraph  in  the  ex- 

•For  oUi«r  cases  m«  tarns  topic  it  fi  kuubor  in  Dee,  A  Asa,  Digs.  Id07  to  date^  A  Rap'r  Indaxes 
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ceptions,  he  may  ask  my  advice  thereoii.  I  have  known  the  master 
intimately  ever  since  my  term  of  office  began,  and  am  shocked!  that 
counsel  could  bring  themselves  to  say  such  things  about  him,  as  ap- 
pear in  their  exceptions.  I  should  order  them  off  the  record,  even  if 
upon  second  thought  counsel  had  not  seen  fit  to  disclaim  them. 

As  to  the  facts  with  which  the  master's  reports  deal,  I  learned 
much  about  them  when  the  cases  were  before  me  on  motion  for 
injunction,  andl  am  satisfied  that  the  amount  at  which  he  places  the 
damage  in  each  case  is  substantially  right,  and  I  shall  accept  it  as  the 
basis  of  my  finding. 

It  is  assumed  that,  interest  on  those  amounts  from  1905  is  in  the 
nature  of  damage,  for  the  detention  of  payment,  and,  viewing  it  in 
that  light,  it  is  clear  to  me  that  it  ought  not  to  be  added.  In  each 
case  it  is  the  complainant's  fault  that  he  did  not  receive  his  just  dues 
sooner.  An  opportunity  was  given  them  when  the  testimony  was  first 
taken  in  open  court,  to  avail  themselves  of  their  equitable  rights  and 
go  to  a  master;  but  they  refused  the  offer.  They  pushed  along  in 
a  vain  endeavor  to  obtain  an  injunction,  which  was  the  main  form 
of  relief  sought.  They  scouted  the  alternative  remedy  and  fought 
persistently  for  the  other  up  to  the  Supreme  Court  and  back  again. 
Their  action  has  estopped  them  from  asking  or  receiving  any  extra 
damage  for  the  delay  in  getting  what  they  might  have  had  long  ago. 

The  same  principle  applies  to  the  question  of  costs.  They  are  en- 
titled to  exactly  their  pound  of  flesh,  which  is,  whatever  costs  can  be 
properly  charged  to  their  effort  to  obtain  the  relief  which  they  are 
now  getting.  They  are  certainly  not  entitled  to  any  costs  which  have 
arisen  by  reason  of  their  wild  chase  after  a  rainbow  which  they  never 
reached.  As  an  operative  principle  this  precludes  them  from  any  costs 
based  on  their  attempt  to  get  injunction  relief  in  this  court,  or  in  any 
other. 

The  exceptions  filed  by  all  parties,  so  far  as  they  exist  after  the 
order  to  strike  out  has  been  enforced,  are  overruled,  and  decrees 
must  be  entered  for  the  amounts  found  by  the  master  to  be  dlue,  with 
interest  from  the  date  of  the  filing  of  the  reports,  with  costs  taxed 
in  the  manner  above  outlmed. 


THE  SAMSON. 

(District  Oourt,  D.  Oregon.    July  115,  1912.) 

No.  5,420. 

Aduibaltt  (§  30*) — Procedure — Joinder  in  Colubion  Suit. 

'  Under  admiralty  mle  46  (29  Sup.'  Gt  xliv),  which  aufhorises  the 
courts  in  cases  not  expressly  provided  for  to  rebate  their  practice  **in 
Buch  manner  as  they  Bh&U  deem  moBt  expedient  for  the  due  adminlBtra- 
tlon  of  justice/'  an  admiralty  court  may  permit  a  suit  for  collision, 
where  two  vessels  are  charged  with  liability,  to  be  maintained  against 
one  in  rem  and  against  the  owner  of  the  other  in  personam. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  §1  29S-300; 
D4K!.  Dig.  I  30.*] 

"•For  other  eaiei  see  mib«  topic  A  }  Kuuaaat  in  Dec.  ft  Am.  Dlge.  1907  to  date,  ft  Rep*r  IndezeA 
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In  Admiralty.  Suit  for  collision  by  the  Shaver  Transportation  Com- 
pany against  the  steamer  Samson ;  Columbia  Contract  Company,  claim- 
ant. And  supplemental  libel  against  the  Standard  Oil  Company  as 
owner  of  Oil  Barge  No.  93.  On  motion  to  strike  supplemental  libel 
from  files.    Overruled. 

Wood,  Montague  &  Hunt,  of  Portland,  Or.,  for  libelants. 
Snow  &  McCamant,  of  Portland,  Or.,  for  respondent 

BEAN,  District  Judge.  In  July,  1911,  the  steamer  Henderson,  while 
towing  Oil  Barge  No.  93  belonging  to  the  Standard  Oil  Company,  was 
wrecked  in  a  collision  on  the  Columbia  river  with  the  steamer  Samson 
having  in  tow  three  barges  belonging  to  the  Columbia  Contract  Com- 
pany. The  owner  of  the  Henderson  libeled  the  Samson  and  her  barges 
in  rem  to  recover  damages  for  the  collision,  and  subsequently  filed  a 
supplemental  libel  in  personam  against  the  Standard  Oil  Company,  the 
owner  of  Barge  93,  on  the  ground  that  such  barge  was  also  at  fault. 
The  latter  company  moves  to  take  the  supplemental  libel  from  the  files 
on  the  ground  that  it  cannot  properly  be  sued  jointly  with  the  Samson. 

Passing  the  technical  question  whether  the  oil  company  should  be 
made  a  party,  if  at  all,  by  an  amended  or  supplemental  libel,  the  real 
question  for  decision  is  whether,  in  case  of  a  joint  liability  of  two  or 
more  vessels  for  a  collision,  a  joint  action  can  be  maintained  against 
one  in  rem  and  against  the  owner  of  the  other  in  personam.  There  is 
but  little  direct  authority  on  the  point. 

Admiralty  rules  Nos.  12  to  20  (29  Sup.  Ct.  xl,  xli),  inclusive,  regu- 
late the  practice  in  specific  instances,  but  not  in  a  case  like  the  one  un- 
der consideration.  In  cases  not  so  provided  the  court  is  authorized  by 
rule  46  (29  Sup.  Ct.  xliv)  to  regulate  the  practice  in  such  a  manner  as 
it  may  deem  most  expedient  for  the  due  administration  of  justice; 
hence  an  action  on  a  contract  of  affreightment  may  be  brought  against 
a  vessel  in  rem,  and  the  owner  in  i  ersonam.  The  Director  (D.  C.)  26 
Fed.  708.  So  also  an  action  for  tort  may  be  maintained  against  an  of- 
fending vessel  in  rem  and  against  a  joint  tort-feasor  in  personam. 
The  Clan  Graham  (D.  C.)  153  Fed.  977.  The  reasoning  upon  which 
these  decisions  are  based  support  the  right  of  joinder  in  the  case  now 
in  hand.  There  is  no  such  incompatibility  between  proceedings  in 
rem  against  one  vessel  and  in  personam  against  the  owners  of  another, 
when  both  are  jointly  liable  for  the  collision,  as  will  prevent  their  join- 
der. On  the  other  hand,  it  is  calculated  to  advance  the  ends  of  sub- 
stantial justice.  A  suit  to  recover  damages  for  a  collision  cannot,  un- 
der rule  15  (29  Sup.  Ct.  xl),  properly  be  brought  against  a  vessel  in 
rem  and  her  owner  in  personam.  The  Corsair,  145  U.  S.  335,  12  Sup. 
Ct.  949,  36  L.  Ed.  727.  But  this  rule  has  no  reference  to  an  action 
against  one  vessel  in  rem  ancj  the  owner  of  another  in  personam. 
Judge  Longear,  in  The  Young  America,  Fed.  Cas.  No.  18,178,  was  of 
the  opinion  that  a  joint  action  in  such  a  case  could  not  be  maintained, 
but  in  view  of  rule  46,  as  interpreted  by  this  court,  the  liberality  of  the 
admiralty  procedure,  its  purpose  to  avoid  a  multiplicity  of  suits  and  to 
determine  the  entire  controversy  in  one  proceeding  where  it  can  be 
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done  without  injury  to  the  rights  of  either  party,  I  am  constrained  to 
believe  that  the  better  doctrine  is  that  stated  by  that  eminent  admiralty 
lawyer,  Judge  Brown  of  the  Southern  District  of  New  York,  in  Joice 
V.  Canal  Boats  (D.  C.)  32  Fed.  553 : 

"Wben  two  vessels  are  in  fault  in  causing  damage  to  the  libelant  by  col- 
lision, the  fifteenth  rule,  I  am  satisfied,  does  not  prohibit  the  filing  of  a 
libel  against  the  one  vessel  in  rem  and  against  the  owner  of  the  other 
vessel  in  personam,  although  in  the  cnse  of  The  Hudson  (D.  C.)  15  Fed.  172» 
this  was  supposed  to  be  its  effect  The  case  is  not  provided  for  in  the  Su- 
preme Court  rules  except  under  the  fifty-ninth  rule  (29  Sup.  Ct  zlv),  and 
the  general  scope  and  purpose  of  that  rule  evidently  requires  that  such 
joinder  should  be  allowed  where  the  second  vessel  cannot  be  reached  b^ 
process;  or  where,  as  in  this  case,  the  liabUity  of  others  is  in  personam 
only." 

The  question  is  one  of  procedure  and  should  be  determined  by  con- 
siderations of  economy,  fitness,  and  convenience,  and  every  argument 
drawn  from  this  source  is  in  favor  of  the  joinder. 

The  motion  will  therefore  be  overruled,  and  the  oU  company  al- 
lowed 20  days  in  which  to  plead  further. 


In  re  TALARIca 

(District  Court,  W.  D.  Pennsylvania.    July  6,  1912.) 

No.  1,586. 

AxjSNS  (I  62*) — Natubalization— <^t7ALniGATioN8— Good  Mobal  Gsabacteb. 

An  applicant  for  naturaUzatlon,  shown  to  have  given  false  answers 
under  oath  to  questions  asked  him  by  the  Chief  Naturalization  Examiner 
of  the  Department  of  Commerce  and  Labor,  cannot  be  found  to  have 
"behaved  as  a  man  of.  good  moral  character"  during  the  preceding  five 
years,  as  required  to  entitle  hfm  to  naturalization  under  Act  June  29, 
1900,  c.  3592,  §  4  (4),  34  Stat.  598  (U.  8.  Comp.  St  Supp.  1911,  p.  531). 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  S|  123-125;  Dec 
Dig.  S  62.*] 

On  application  by  Luigi  Talarico  for  naturalization.  Petition  de- 
nied. 

Edward  B.  Goehring,  for  petitioner. 

H.  S.  Lydick,  Asst.  Dist.  Atty.,  for  the  United  States. 

YOUNG,  District  Judge.  The  above  petition  was  filed  Septem- 
ber 21,  1911.  On  May  12,  1911,  the  same  petitioner,  on  petition  No. 
1,028,  was  refused  a  certificate  of  naturalization  on  the  ground  that  he 
had  not  behaved  as  a  man  of  good  moral  character,  in  that  he  had 
falsely  answered  inquiries  made  of  him  by  W.  M.  Ragsdale,  Chief 
Naturalization  Examiner  of  the  Department  of  Commerce  and  Labor, 
who  is  charged  with  the  duty  of  examining  applicants  for  naturaliza- 
tion under  oath,  preparatory  to  their  appearance  in  court  for  a  hearing 
upon  their  petitions.  The  present  application  is  opposed  by  the  gov- 
ernment on  the  ground  that  having  been  refused  a  certificate  within 

*For  Oilier  eases  see  sams  topio  A  §  hvmbmr  in  Dec  *  Am.  Digs.  1907  to  dats^  *  R^'r  IndozM 
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the  period  of  five  years  prior  to  the  hearing  of  his  apt)Hcation  for  the 
same,  for  the  reason  that  he  had  not  behaved  himself  as  a  man  of  good 
moral  character,  he  cannot  be  naturalized  un,til  five  years  after  the 
date  of  the  commission  of  the  offense  which  was  the  ground  of  his  re* 
fusal,  in  this  case  January  16,  1911. 

In  order  that  the  court  might  have  before  it  all  the  evidence  tending 
to  show  the  falsity  of  the  answers  made  by  the  applicant  to  Mr.  Rags- 
dale,  the  clerk  of  this  court,  Wm.  T.  Lindsey,  Esq.,  was  appointed  Com- 
missioner, and  the  evidence  submitted  to  him  in  favor  of  the  applicant 
and  against  him  is  now  before  us.  The  principal  question  is  as  to  the 
answer  madte  to  the  question  put  by  Mr.  Ragsdale  to  the  applicant  as 
to  whether  he  (the  applicant)  had  ever  been  arrested  or  been  charged 
with  any  violation  of  the  law.  It  is  admitted  by  applicant  that  he  was 
asked  these  questions  and  that  he  answered  them  in  the  negative.  It 
was  proved  to  the  satisfaction  of  the  court  at  the  hearing  on  petition 
No.  1,028,  on  May  12,  1911,  that  the  answer  made  to  the  Chief  Exani- 
iher  was  false,  and  that  the  applicant  had  been  arrested  for  a  violation 
of  the  law.  The  court  is  of  the  opinion  that,  having  refused  the  appli- 
cant, it  was  res  ad  judicata  of  the  matters  made  the  ground  of  refusal. 
The  following  is  the  requirement  of  the  statute: 

**It  shall  be  made  to  appear  to  the  satisfaction  of  the  court  admitting  any 
alien  to  citizensliip  that  immediately  preceding  the  date  of  his  application 
he  has  resided  conttauously  within  the  United  States  five  years  at  least  and 
within  the  state  or  territory  where  such  court  is  at  the  time  held  one  year 
at  least,  and  that  during  that  time  he  has  behaved  as  a  man  of  good  moral 
character,  attached  to  the  principles  of  the  Constitution  of  the  United  States 
and  weU  disposed  to  the  good  order  and  happiness  of  the  same." 

It  now  appearing  from  the  records  that  he  made  false  answers  within 
that  period,  he  cannot  be  said  to  have  behaved  himself  as  a  man  of 
good  moral  character.  If  authority  were  needed  for  such  a  plain  stat- 
utory requirement,  we  have  it  in  the  following  cases :  In  re  Diclerico 
(D.  C)  158  Fed.  905;  In  re  Guliano  (D.  C.)  156  Fed.  420.  But  it  is 
strongly  urged  by  counsel  for  applicant  that  the  applicant,  when  he  an- 
swered the  inquiries  of  the  examiner,  had  either  forgotten  about  the 
arrest,  or  did  not  understand  the  question.  The  evidence  shows  that 
the  arrest  was  in  October,  1910,  and  his  examination  by  the  Chief  Ex- 
aminer was  in  January,  1911,  three  months  afterwards.  That  being  the 
only  time  he  had  been  arrested,  the  circumstances  attending  it  could 
not  certainly  have  escaped  his  memory.  He  clearly  understood  the 
questions  and  answers  he  made  and  knew  at  the  time  they  were  false. 
He  has  not  behaved  himself  as  a  man  of  good  moral  character  for  a. 
period  of  five  years  before  the  hearing  of  this  application,  and  his  pe- 
tition must  therefore  be  refused. 

Let  an  order  be  drawn  accordingly. 
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In  re  HUTCHINSON. 

•  (District  Court,  W.  D.  Michigan,  S.  D.    August  1,  1912.) 

Bankruptot  (I  400*)— Salb  OF  Pbopbrtt — Exempt  Propbrtt. 

Where  a  bankrupt  selected  property  to  the  value  of  his  exemption 
under  the  state  law,  $250,  from  his  stock  of  merchandise,  an  agreement 
by  the  trustee  to  pay  him  such  sum  from  the  proceeds  of  the  stock  sold 
as  an  entirety  will  be  sustained,  where  It  appears  that  such  sale  was 
advantageous  to  the  estate. 

[Ed.  Note. — For  other  cases,  see  ^ankrupt<^,  Cent  Dig.  S|  671-675; 
l>ec.  Dig.  I  400.*] 

In  the  matter  of  Roy  Hutchinson,  bankrupt.  On  review  of  order 
of  referee.    Reversed. 

Gillard  &  Hall,  of  Grand  Rapids,  Mich.,  for  trustee. 

SESSIONS,  District  Judge.  The  property  of  the  bankrupt  con- 
sisted of  a  small  stock  of  groceries,  tools  and  store  fixtures,  some  ac- 
cotmts  receivable,  less  than  $20  in  cash,  and  exempt  household  goods. 
In  his  schedules  the  bankrupt  claimed  an  exemption  of  $250  in  the 
stock  of  goods.  The  trustee  attempted  to  set  off  that  amount  of  the 
goods  in  bulk,  and  not  in  specific  articles.  The  bankrupt  assigned  his 
exemption  to  Judson  Grocer  Company,  and  the  assignee  refused  to 
permit  the  trustee  to  sell  the  stock  of  goods  as  an  entirety  and  to  ac- 
cept a  pro  rata  share  of  the  proceeds.  Thereupon  the  trustee,  believ- 
ing that  more  coutd  be  secured  for  the  creditors  by  selling  the  entire 
stock  and  paying  the  assignee  the  sum  of  $250  than  could  be  obtained 
by  selling  the  remnant  of  the  stock  after  setting  apart  the  exemption, 
entered  into  a  written  contract  with  the  assignee,  as  follows : 

"Qrand  Rapids,  Michigan,  July  29,  1910. 

"We  hereby  agree  to  allow  the  trustee  to  sell  the  exemptions  which  be- 
long to  us,  and  which  we  have  selected  out  of  the  stock  of  Roy  Hutchinson, 
of  Hastings,  Michigan,  when  the  trustee  sells  the  rest  of  the  stock,  provided 
that,  after  the  sale  is  made,  he  turns  over  to  us  the  value  of  said  exemptioj^s, 
to  wit,  $250.00.  Judson  Grocer  Company, 

"By  H.  T.  Stanton,  Treasurer. 

'*I  hereby  agree  and  consent  to  the  above  arrangement 

"J.  B.  Gillard,  Trustee." 

The  stock  of  goods,  including  the  exemption,  was  appraised  at  $600, 
and  was  sold  by  the  trustee  under  the  above  contract  for  $427,55.  The 
sale  was  confirmed.  Thereupon  the  trustee  paid  to  the  assignee  of 
the  bankrupt  the  sum  of  $250,  and  has  asked  the  referee  to  allow  such 
amount  as  a  disbursement.  The  referee  refused  so  to  do,  but  did  al- 
low the  sum  of  $177.50,  upon  the  theory  that,  the  entire  stock  of  goods 
having  brought  but  71  per  cent,  of  the  appraised  value,  the  bankrupt 
or  his  assignee  was  not  entitled  to  more  than  71  per  cent,  of  the 
amount  of  his  exemption. 

The  precise  question  here  presented  does  not  appear  to  have  been  de- 
cided in  any  reported  case.  While  the  action  of  the  trustee  was  some- 
what irregular,  yet  the  course  pursued  by  him  was  undoubtedly  for  the 

*For  otiier  cases  see  same  toplo  A  §  mttmbeb  in  Dec.  ft  Am.  Digs,  1907  to  date,  *  Rep'r  IndezM 
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best  interests  of  the  estate.  The  bankrupt  claimed  and  insisted  upon  the 
full  amount  of  his  exemption,  and  consented  to  the  sale  of  his  prop- 
erty solely  upon  the  condition  and  agreement  that  he  would  receive 
the  full  amount  in  cash.  No  creditor  has  objected.  The  trustee  hav- 
ing paid  out  the  money  pursuant  to  his  contract,  made  in  good  faith, 
and  the  estate  and  its  creditors  having  profited  by  his  action,  he  ought 
in  justice  and  equity  to  be  reimbursed.  This  view  is  not  without  sup- 
port of  authority.  Dunlap  Hardware  Co.  v.  Huddleston,  167  Fed, 
433.  93  C.  C.  A.  69,  21  Am.  Bankr.  Rep.  731 ;  In  re  Yeager  (D.  C.) 

182  Fed.  951,  25  Am.  Bankr.  Rep.  51 ;  In  re  Cotton  &  Preston  (D.  C) 

183  Fed.  190,  25  Am.  Bankr.  Rep.  532. 

The  order  of  the  referee  in  this  regard  will  be  reversed. 


THE  LISTIB. 

(District  Court,  B.  D.  Pennsylvania.     July  23,  1012Jf 

No.  G7  of  19Cf9. 

SmppiNO  (§  121*) — Loss  or  Caroo— Unseaworthiness— Impropsb  Tx)AmNO. 

The  overturning  of  the  after  section  of  a  jointed  coal  barge  loaded 
with  coal,  on  encountering  the  ordinary  swells  from  other  vessels  while 
being  towed  In  the  harbor  of  Philadelphia  In  fair  weather  and  smooth 
water,  raises  a  presumption  that  It  was  unseaworthy  for  the  carriage 
undertaken  when  It  started,  and  the  loss  of  the  cargo  must  be  attributed 
to  that  cause,  whete  It  was  'Shown  In  addition  that  It  was  overloaded* 
and  the  load  was  not  properly  trimmed,  and  that  the  forward  section, 
not  so  heavily  loaded,  carried  its  cargo  In  safety. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  ||  449-451 ;  Dec. 
Dig.  I  121.* 

Liability  of  vessel  owners  for  loss  or  injury  from  Improper  storage^ 
see  note  to  The  Gualala,  102  O.  C  A.  S53.] 

In  Admiralty.  Suit  by  the  Insurance  Company  of  North  America 
against  the  barge  Listie.    On  final  hearing.    Decree  for  libelant 

Lewis,  Adler  &  Laws  and  J.  Frank  Staley,  all  of  Philadelpliia,  Pa., 
for  libelant. 

Howard  M.  Long,  of  Philadelphia,  Pa.,  for  respondent. 

J.  B.  McPHERSON,  Circuit  Tudg^e.  The  libelant  was  the  insurer 
of  a  cargo  of  coal  amounting  to  558  tons  that  was  taken  on  board  the 
barge  Listie,  to  be  carried  in  tow  from  the  Port  Richmond  coal  piers 
on  the  Delaware  river  to  a  wharf  on  the  river  Schuylkill.  The  barge 
was  a  hinged,  or  two-section,  vessel,  each  section  about  78  feet  long, 
18  feet  beam,  and  8  feet  4  inches  from  the  water's  edge  to  the  top 
of  the  covering  board.  The  capacity  of  each  was  from  270  to  278 
tons,  and  on  the  voyage  in  question  the  forward  section,  or  box,  was 
carrying  269  tons,  and  the  after  section  289  tons.  The  voyage  began 
about  half  past  6  o'clock  on  the  morning  of  August  1,  1908,  and  pro- 
ceeded without  event  for  about  three  miles  down  the  Delaware  river; 
the  weather  being  clear,  the  tide  ebb,  and  the  water  smooth.  At  this 
point,  nearly  opposite  Reed  Street  wharf,  the  after  section  turned 

•For  oUier  cuet  mo  same  topic  A  §  anTMBXB  in  Dm.  it  Am.  Dlga.  1907  to  date,  *  Rfpt  ladosM 
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turtle,  broke  loose  "from  the  forward  section,  and  spilled  its  cargo  in 
the  river.  The  loss  was  total,  and  the  libelant  paid  it,  taking  an  as- 
signment from  the  shippers  of  their  right  of  action.  It  is  now  aver- 
red that  the  barge,  especially  the  after  section,  was  unseaworthy  in 
several  particulars  when  the  voyage  began,  and  in  my  opinion  this  aver- 
ment has  been  satisfactorily  proved. 

Clearly  there  was  no  peril  of  the  sea  to  account  for  the  disaster. 
It  is  true  that  the  after  section  lost  its  equilibrium  immediately  after 
the  barge  encountered — practically  at  the  same  time — ^the  swells  from 
two  ferryboats,  and  from  a  third  steamer.  All  these  vessels  passed 
on  her  port  side,  but  the  fact  that  she  met  them  as  she  did  would  not 
of  itself  have  been  sufficient  to  turn  her  over.  The  vessels  were  not 
unusually  near  and  the  swells  were  not  unusually  high.  In  a  busy 
harbor,  such  as  the  port  of  Philadelphia,  numerous  boats  of  manv 
kinds  and  sizes  are  continually  plying  to  and  fro,  and  a  barge  must 
expect  to  meet  several  vessels  near  to  her  and  near  to  each  other. 
The  conditions  of  weather  and  tide  were  in  the  barge's  favor,  and 
added  nothing  to  the  risks  of  the  situation.  The  disaster  was  due 
primarily  to  the  facts — which  I  think  are  clearly  proved — ^that  the 
barge,  especially  the  after  section,  was  not  only  overloaded,  but  was 
also  improperly  loaded.  The  forward  section  was  not  overturned 
and  was  not  injured,  but  reached  the  Schuylkill  with  little  delay  and 
delivered  her  cargo  in  safety. 

The  evidence  establishes  that  the  after  section  had  several  inches 
of  water  in  her  when  the  voyage  began ;  that  she  was  carrying  from 
15  to  20  tons  more  than  was  reasonably  safe,  causing  her  to  have  an 
insufficient  freeboard ;  that  the  coal  was  piled  about  3  feet  above  her 
combing,  tending  to  make  her  top-heavy ;  and  that  the  cargo  had  not 
been  trimmed,  thereby  causing  her  to  have  a  list  of  about  6  inches  to 
port.  All  these  were  faults,  and  in  combination  lead  irresistibly  to 
the  conclusion  that  she  was  not  fit  to  encounter  the  usual  dangers  of 
the  voyage  in  question. 

The  case  need  not  be  further  discussed.  A  presumption  of  unsea- 
worthiness arises  when,  without  adequate  explanation,  a  disaster  oc- 
curs soon  after  a  voyage  begins ;  and  this  presumption  is  strengthened 
in  the  present  case  by  the  fact  that  the  less  heavily  loadied  forward 
section,  although  exposed  to  precisely  the  same  danger  from  the  swells, 
met  them  safely  and  carried  her  cargo  without  loss.  In  addition,  there 
is  the  direct  evidence  of  the  faults  already  referred  ta 

The  libelant  is  entitled  to  a  decree,  with  costs. 
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